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BUT/LOCK  V.  OOOLET,  District  Saperlntendent. 

(Supreme  Court,  Special  Term,  Nassau  County.    July  9,  1917.) 

1.  Schools  and   Schooi,  Districts   ®=>38 — Consolidation    of   Districts — 

Power  of  District  Superintendent — "Adjoining  School  District." 

A  district  superintendent  had  power  to  consolidate  two  school  dis- 
tricts separated  by  Oyster  Bay  harbor,  in  view  of  Education  Lew  (Consol. 
Laws,  c.  1^  {  129,  empowering  the  commissioner  to  dissolve  districts  and 
to  unite  such  territory  to  any  "adjoining  school  district,"  such  districts 
being  "adjoining,"  although  separated  by  water,  and  for  the  purpose  of 
carrying  out  the  provislous  of  the  Education  Law  must  be  regarded  as 
extending  beyond  the  respective  shore  lines  and  meeting  in  the  inter- 
vening body  of  water,  and  in  view  of  Laws  1864,  c.  66S,  tit.  6,  {  1,  pro- 
viding that  It  shall  be  the  duty  of  the  c<»nmissioner  to  divide  the 
territory  within  his  district,  "so  far  as  practicable,"  into  a  convenient 
number  of  school  districts;  the  quoted  words  contemplating  conditions 
where  it  might  be  impracticable  to  divide  into  any  number  of  speclflo 
districts,  or  to  divide  at  all,  and  the  commissioner's  failure  to  include 
Oyster  Bay  harbor  within  the  specijQcaUy  defined  boundaries  of  the  two 
districts  not  being  a  determination  by  him  that  it  was  not  practicable 
BO  to  do,  and  hence  an  Intentional  exclusion. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
159%.] 

2.  Schools  and  School  Districts  €=>29 — Extent  of  Districts. 

Every  portion  of  the  state,  Including  the  waters  thereof,  must  for  the 
purpose  of  exercising  civil  jurisdiction  and  administration  of  the  Educa- 
tion Law,  be  embraced  within  the  boundaries  of  some  school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent. 
Dig.  $  51.1 

Proceeding  by  George  Bullock  against  James  S.  Cooley,  as  District 
Superintendent  of  Schools  in  the  First  District  of  Nassau  County. 
Judgment  for  defendant,  dismissing  complaint. 

See,  also,  165  N.  Y.  Supp.  1078. 

Davison  &  Underhill,  of  Brooklyn,  for  plaintiff. 
Uterhart  &  Graham,  of  New  York  City,  for  defendant 

* 

MANNING,  J.  This  controversy  concerns  the  validity  of  an  order 
made  by  James  S.  Cooley,  as  district  superintendent  of  schools  in  the 

'or  ottier  canas  *m  ume  topic  &  KEY-NUMBER  in  all  Kejr-Numbered  DlgmU  &  Indexes 
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First  district  of  Nassau  county  on  the  7th  day  of  December,  1916,  by 
the  terms  of  which  order  school  district  No.  7  was  dissolved,  and  was 
annexed  to  the  Union  free  school  district  No.  9  (Oyster  Bay),  town  of 
Oyster  Bay,  Nassau  county;  the  main  contention  of  the  plaintiff  be- 
ing that  the  said  district  superintendent  was  without  lawful  power  or 
authority  to  make  the  order  complained  of,  and  that  his  act  in  so  doing 
was  illegal  and  void.  The  defendant,  Cooley,  asserts  the  legality  of  his 
action  in  the  premises,  and  relies  upon  the  provisioH  of  the  Education 
Law  of  the  state  (section  129)  as  ample  authority  for  the  procedure 
which  is  complained  of.    The  section  of  the  statute  reads  as  follows : 

"Sec.  129.  Diisolution — Reformation  and  Consolidation  of  IHttrictt.—Any 
school  commissioner  may  dissolve  one  or  more  districts,  and  may  from  such 
territory  form  a  new  district;  he  may  also  unite  such  territory  or  a  portion 
thereof  to  any  adjoining  school  district,  except  a  union  free  school  district 
whose  boundaries  are  coterminous  with  the  boundaries  of  an  Incorporated 
village  or  city." 

He  further  relies  upon  section  397  of  the  Education  Law,  where- 
by the  district  superintendent  is  vested  with  all  the  power,  duties,  and 
responsibility  with  which  a  school  commissioner  is  charged  by  law. 

It  appears  that  school  district  No.  9  is  located  in  Oyster  Bay  town 
and  that  school  district  No.  7  is  located  on  a  neck  or  spur  of  land  known 
as  Center  Island.  It  is  an  island  in  name  only,  however,  being  attached 
to  or  connected  with  the  main  shore  by  a  long,  narrow  sand  bar.  Dis- 
trict No.  7  lies  directly  to  the  north  of  district  No.  9,  and  without  doubt 
the  two  districts  are  made  adjoining  and  contiguous  by  the  waters  of 
Oyster  Bay  harbor,  which  waterway  at  the  narrowest  ooint  is  about 
half  a  mile  wide  between  the  village  of  Oyster  Bay  and  Center  Island. 

It  further  appears  that,  while  a  small  frame  structure  used  as  a, 
schoolhousc  is  located  on  Center  Island  and  in  what  was  formerly 
known  as  district  No.  7,  the  said  district  has  not  educated  any  chil- 
dren there,  nor  has  it  furnished  or  maintained  school  facilities,  since 
1912.  Nor  did  the  district  furnish  any  accommodation  for  a  teacher 
to  board  on  the  island.  It  is  also  made  to  appear  that  since  September, 
1912,  the  children  of  district  No.  7  (who,  by  the  way,  are  only  seven  or 
eight  in  number)  have  been  receiving  education  in  the  school  of  district 
No.  9,  pursuant  to  an  agreement  made  by  the  school  boards  of  districts 
No.  7  and  No.  9,  and  the  cost  per  capita  has  varied  from  $18.50  to 
$40  a  year;  the  children  being  taken  from  their  homes  to  school  by 
autos.  Again,  the  children  of  district  No.  7,  while  attending  school  in 
No.  9,  have  had  very  many  advantages  not  obtainable  in  district  No. 
7,  among  others  that  of  being  housed  in  a  modem  school  building,  and 
having  the  benefit  of  instruction  by  a  staflf  of  28  teachers. 

These  conditions  having  existed  for  the  time  mentioned,  and  their 
importance  being  recognized  by  the  authorities  whose  duty  it  was  to 
assume  control  of  the  details  of  the  educational  system  of  the  county, 
an  investigation  was  made  by  an  inspector  of  the  state  department  of 
education,  who  submitted  a  report  covering  the  situation,  and  recom- 
mended the  consolidation  of  the  two  districts.  The  state  department  of 
education  thereupon  suggested  the  action  which  was  subsequently 
taken  by  Superintendent  Cooley,  and  so  districts  No.  7  and  No.  9  were 
consolidated,  and  upon  appeal  the  action  of  Commissioner  Cooley  was 
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siistained  by  the  state  department  of  education,  whose  counsel  appear- 
ed in  this  suit  and  filed  a  separate  brief  as  amicus  curiae. 

[  1  ]  The  plaintiff's  contention  is  that  school  districts  No.  7  and  No. 
9  are  not  "adjoining"  districts,  within  the  meaning  of  section  129  of 
the  Education  Law,  and  that  the  district  superintendent  was  therefore 
without  power  or  authority  to  dissolve  district  No.  7  and  annex  the  ter- 
ritory formerly  comprising  that  district  to  school  district  No.  9,  there- 
by forming  together  with  other  territory  a  new  district,  designated  as 
"Union  Free  School  District  No.  9  of  the  Town  of  Oyster  Bay."  As 
heretofore  stated,  district  No.  7  is  separated  from  district  No.  9  by  the 
waters  of  Oyster  Bay  harbor,  which  waterway  varies  in  width  from 
one-half  a  mile  to  one  mile  between  the  two  districts.  No  portion  of 
this  body  of  water  is  specifically  included  within  the  boundaries  of  the 
two  districts  as  described  in  the  order  of  the  school  commissioner 
which  describes  the  various  school  districts  of  the  town  of  Oyster  Bay 
as  filed  in  office  of  the  town  clerk  in  1901 ;  and  the  argument  is  ac- 
cordingly made  that  the  two  districts  referred  to,  Nos.  7  and  9,  are 
not  adjoining  because  of  this  intervening  body  of  water,  which  is  not 
specifically  included  within  the  designated  boundaries  of  either  district. 
I  am  not  impressed  with  the  force  or  soundness  of  the  argument.  If 
the  contention  be  logical,  then  it  would  reasonably  follow  that  a  con- 
siderable portion  of  the  state  would  be  entirely  excluded  from  school 
districts  and  educational  supervision.  If  a  body  of  water  of  the  charac- 
ter of  Oyster  Bay  harbor  may  not  be  included  within  the  limits  of  a 
school  district,  why  may  not  a  river,  or  creek,  a  mountain,  or  even  a 
hill,  be  likewise  excluded?  Plaintiff  suggests  that  it  is  not  necessary 
that  such  a  body  of  water  be  within  the  limits  of  a  school  district, 
because  no  one  can  live  there.  The  same  objection  would  apply  to  the 
river,  the  creek,  or  the  hill. 

[2]  As  I  view  the  law,  every  portion  of  the  state,  including  the 
waters  thereof,  must,  for  the  purpose  of  the  exercise  of  civil  juris- 
diction and  the  administration  of  the  education  laws,  be  embraced 
within  the  boundaries  of  some  school  district.  P^ormerly  school  dis- 
tricts were  coextensive  with  assembly  districts.  Dem.  Co.  Committee  v. 
Rep.  Co.  Committee,  74  Hun,  76,  26  N.  Y.  Supp.  290.  Laws  1864,  c. 
555,  tit.  6,  §  1,  provides  that  it  shall  be  the  duty  of  each  school  commis- 
sioner to  divide  the  territory  within  his  district  "so  far  as  practicable" 
into  a  convenient  number  of  school  districts,  and  the  claim  is  urged 
that,  because  the  commissioner  failed  to  include  Oyster  Bay  harbor 
within  the  specifically  defined  boundaries  of  districts  Nos.  7  and  9, 
such  failure  was  a  determination  by  him  that  it  was  not  practicable  so 
to  do,  and  hence  there  was  an  intentional  exclusion. 
•  I  cannot  see  that  any  such  result  follows.  The  boundaries  as  defined 
by  the  commissioner  are  the  shore  lines  of  the  land  comprising  both 
districts,  and  the  Ic^cal  inference  to  be  deduced  is  that  the  difficulty  of 
accurately  defining  a  precise  boundary  line  was  apparent  to  that  official, 
and  it  was  this  situation  which  he  evidently  regarded  as  impracticable, 
or  at  least  of  no  importance.  The  legislative  direction  to  divide  the 
territory  "so  far  as  practicable"  contemplated,  no  doubt,  conditions 
where  it  might  be  impracticable  to  divide  into  any  specific  number  of 
districts  or  to  divide  at  all. 
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But,  assuming  that  no  division  at  all  were  practicable,  the  territory 
would  still  be  within  a  school  district.  It  would  in  fact  and  in  law  con- 
stitute one  district.  The  statute  confers  no  power  upon  the  commis- 
sioner to  so  divide  as  to  exclude  any  portion  of  the  territory  from  all 
districts.  I  am  inclined  to  the  opinion  that  the  reasoning  of  the  court 
in  Mahler  v.  Transportation  Co.,  35  N.  Y.  358,  is  applicable  in  prin- 
ciple here,  and  that  the  boundaries  of  the  two  districts,  7  and  9,  for 
the  purpose  of  carrying  out  the  provisions  of  the  Education  Law,  must 
be  regarded  as  extending  beyond  the  respective  shore  lines  and  meeting 
in  the  intervening  body  of  water.  If  this  reasoning  be  correct,  and 
the  two  districts  are  adjoining,  then  the  district  superintendent  was 
legally  vested  with  the  power  to  dissolve  district  No.  7  and  anneoc  to 
its  territory  district  No.  9.  Langto  v.  Raymond,  90  App.  Div.  614,  86 
N.  Y.  Supp.  182;  Education  Law,  §  129. 

Much  has  been  said  in  the  very  able  and  instructive  brief  filed  by  the 
counsel  for  the  plaintiff  regarding  the  equities  of  the  case,  and  the  fact 
that  the  action  of  the  commissioner  is  not  wise  for  or  beneficial  to  a 
certain  portion  of  the  community.  As  to  this  phase  of  the  controversy 
I  am,  of  course,  not  called  upon  to  render  an  opinion.  There  are  also 
other  points  raised  and  ably  discussed  in  the  briefs  presented  by  coun- 
sel concerning  plaintiff's  right  to  maintain  this  action,  and  the  effect  to 
be  given  to  the  a]>peal  made  to  the  state  commissioner  of  education; 
but  the  disposition  of  the  case  as  made  by  me  renders  a  discussion  of 
these  questions  unnecessary.  The  suit  is  brought  squarely  upon  the 
theory  that  the  action  of  the  school  authorities  was  in  excess  of  their 
legal  and  jurisdictional  powers  and  therefore  null  and  void. 

On  this  question  I  decide  adversely  to  the  plaintiff,  and  direct  judg- 
ment for  the  defendant,  dismissing  the  plaintiff's  complaint  on  the 
merits,  with  costs. 


MOORE  v.  AMERICAN  MOLASSES  CO.  OF  NEW  YORK.    (No.  1.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  2,  1917.) 

1.  Appeal  and  Erbob  <S=>70(4) — Decisions  Rrvibwable — Ex  Fabtb  Obdbb. 

An  appeal  will  not  He  from  an  ex  parte  order  vacating  an  order  for 
examination  of  plaintiff  before  trial;  defendant's  remedy  being  to  move 
to  vacate  such  order  and  appeal  from  a  denial  of  his  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  871.] 

2.  Sales  ®=»71(4)— Contbact  to  Supplt  Buteb's  Eequibements — Pbbfobu- 

ANCE. 

Where  seller  agreed  to  supply  buyer's  full  requirements,  the  buyer  could 
not  use  the  contract  for  the  purpose  of  speculation  in  a  rising  market, 
and  both  parties  most  act  rca.sonably  and  in  good  faith,  and  use  the  con- 
tract for  purposes  within  the  contemplation  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  fg  192,  193.] 

3.  Pleading  ®=>317(5) — Bill  of  Pabticulabs — Action  Ex  Contbactu. 

Whore  seller  claimed,  In  defense  to  buyer's  action  on  contract  requiring 
seller  to  supply  buyer  with  latter's  full  requirements,  that  buyer  was 
using  contract  for  the  purpose  of  speculation  in  a  rising  market,  the 

^=»For  oUier  cww  cm  jhuim  topic  ft  KET-NUUBER  In  oU  Kay-Nnmbarwl  JDlsssU  *  IndtzM 
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buyer  should  have  been  required  to  furnish  a  bill  of  particulars  Showing 
names  of  customers  from  whom  he  received  orders. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §S  958-9(51.] 

Appeal  from  Special*  Term,  Albany  County. 

Action  by  Edward  Moore,  trading  as  Moore  Bros.,  against  the 
American  Molasses  Company  of  New  York.  From  an  order  at  Spe- 
cial Term  of  Supreme  Court  denying  motion  to  compel  plaintiff  to 
furnish  bill  of  particulars,  entered  in  Albany  county  (163  N.  Y.  Supp. 
633)  and  from  an  order  granted  ex  parte  by  a  Justice  of  the  Supreme 
Court  entered  in  the  same  county  vacating  and  setting  aside  an  order 
for  examination  of  plaintiff  before  trial  defendant  appeals.  Order  for 
examination  of  plaintiff  dismissed,  and  order  denying  application  for 
bill  of  particulars  reversed,  and  motion  granted. 

Argued  before  KELLOGG,  P.  "J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Leo  Levy,  of  New  York  City  (Alex  Davis,  of  New  York  City,  of 
counsel),  for  appellant. 

Herrick  &  Herrick,  of  Albany  (Charles  J.  Herrick,  of  Albany,  of 
counsel),  for  respondent. 

LYON,  J.  On  May  I,  1915,  the  plaintiff  and  the  defendant  entered 
into  a  contract  in  writing  in  continuation  of  contracts  of  previous  years 
between  the  parties,  by  which  the  defendant  undertook  to  supply  the 
plaintiff,  at  specified  prices,  with  all  the  molasses  which  he  should  re- 
quire in  his  regular  business  of  veterinarian  and  dealer  in  stable  and 
dairy  supplies  for  one  year  from  that  date,  the  same  to  be  shipped  f .  o. 
b.  New  York  as  per  purchaser's  orders ;  that  up  to  February  12,  1916, 
the  defendant  had  filled  orders  under  the  contract  for  964  barrels, 
which  was  122  barrels  more  than  the  plaintiff  had  required  in  any  previ- 
ous year;  that  on  the  latter  date  the  defendant  notified  the  plaintiff 
that  it  would  no  IcHiger  supply  the  plaintiff  witfi  molasses  under  the 
terms  of  the  contract;  that  the  plaintiff,  between  the  time  of  the  re- 
ceipt of  such  notification  and  May  1,  1916,  sent  the  defendant  orders 
for  molasses  aggregating  2,773  barrels,  which  the  defendant  refused  to 
furnish,  whereupon  the  plaintiff  brought  this  action  to  recover  his  al- 
leged damages  of  $15,251. 

The  answer  alleged  that  the  intent  of  the  contract  was  that  the  de- 
fendant should  furnish  the  plaintiff  with  such  quantity  of  molasses  as  he 
should  require  in  his  regular  business  of  veterinarian  and  dealer  in 
diary  and  stable  supplies,  and  for  such  purposes  only,  but  that  the 
plaintiff,  in  order  to  cheat  and  defraud  the  defendant  and  interfere  with 
its  business,  well  knowing  that,  owing  to  the  unusual  demand  for  mo- 
lasses, it  had  risen  largely  in  price,  embarked  upon  the  scheme  to  solicit 
large  customers  of  the  defendant  engaged  in  distilling  and  other  lines 
of  business,  other  than  that  of  veterinarian  and  dealer  in  dairy  and 
stable  supplies,  under  the  claim  that  said  contract  required  the  defend- 
ant to  furnish  the  plaintiff  molasses  in  unlimited  quantities,  and  that 
the  plaintiff  was  not  acting  reasonably  and  in  good  faith,  but  was  us- 
ing the  contract  for  the  purpose  of  speculation,  and  not  for  the  pur- 
pose within  the  ccmtemplation  of  the  parties. 
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In  February,  1917,  the  defendant,  in  order  that  it  might  procure 
testimony  for  use  upon  the  trial  and  establish  the  conditions  under 
which  such  orders  were  procured,  duly  moved  for  an  order  requiring 
the  plaintiff  to  furnish  a  bill  of  particulars  of  the  names  and  addresses 
of  the  parties  from  whom  he  claimed  he  had  received  orders  for  said 
2.773  barrels  of  molasses,  without  which  particulars  the  defendant 
claimed  it  would  not  be  prepared  to  adequately  meet  the  proof  of 
plaintiff's  claim,  and  would  encounter  surprise  upon  the  trial.  The 
plaintiff  opposed  the  motion,  and  the  same  was  denied,  with  costs. 
From  such  order  one  of  the  appeals  now  before  us  was  taken. 

On  March  17,  1917,  the  defendant  obtained  ex  parte,  from  a  Jus- 
tice of  the  Supreme  Court,  an  order  for  the  examination  of  the  plaintiff 
before  trial  concerning  matters  relevant  to  the  issues  in  the  action,  and 
particularly  as  to  whether  the  orders  for  molasses  were  given  for  the 
purposes  of  plaintiff's  business  of  veterinarian  and  of  suppl)ring  his 
customers  in  stable  and  dairy  supplies.  On  March  21st  the  justice 
granting  the  order  granted  ex  parte,  upon  the  application  of  the  plain- 
tiff, an  order  annulling,  vacating,  and  setting  aside,  with  $10  costs  to 
plaintiff,  the  said  order  of  March  17th,  upon  the  ground  that  the  motion 
papers,  which  consisted  of  the  verified  pleadings  and  two  affidavits,  did 
not  set  forth  allegations  of  fact  showing  that  the  testimony  sought  to 
be  elicited  by  the  defendant  from  the  plaintiff  before  trial  was  materi- 
al and  necessary  for  the  defense  of  the  action.  From  the  latter  order 
the  other  appeal  now  before  us  was  taken. 

[1]  The  preliminary  objection  was  raised  upon  the  argument  be- 
fore us  that  an  appeal  did  not  lie  to  this  court  from  the  ex  parte  order 
of  March  21st,  but  that  to  entitle  the  defendant  to  review  such  order  a 
motion  must  first  have  been  made  to  vacate  the  order,  when,  if  de- 
nied, an  appeal  would  lie  from  the  order  of  denial.  The  objection  must 
be  held  to  have  been  well  taken  under  the  decisions  in  Stewart  v. 
Stewart,  127  App.  Div.  672,  111  N.  Y.  Supp.  736,  and  Belfer  v.  Ludlow, 
144  App.  Div.  746,  750,  129  N.  Y.  Supp.  626. 

[2]  The  case  at  bar  is  very  similar  to  that  of  New  York  Central 
Iron  Works  Company  v.  United  States  Radiator  Company,  174  N.  Y. 
331,  66  N.  E.  967.  In  that  case  also  the  contract  was  an  open  one  as 
to  the  quantity  of  goods  which  the  defendant  was  to  deliver.  It  be- 
came bound  to  furnish  the  plaintiff  "with  the  entire  radiator  needs  for 
the  year  1899,"  but  required  the  plaintiff  to  deal  exclusively  in  goods  to 
be  ordered  from  it  under  the  contract,  and  to  enlarge  and  develop  the 
market  for  the  defendant's  wares  as  much  as  possible.  In  the  case  at 
bar  the  quantity  of  molasses  to  be  furnished  was  simply  "their  full 
requirements."  There  was  nothing  in  the  contract  indicating  that  mo- 
lasses was  to  be  furnished  further  Sian  was  needed  by  the  requirements 
of  the  plaintiff's  regular  business  as  it  had  been  furnished  by  defendant 
during  the  previous  years.    The  court  in  the  former  case  said : 

"Both  parties  in  such  a  contract  are  bound  to  carry  it  out  in  a  reasonable 
way.  Tlie  obligation  of  good  faltti  and  fair  dealing  towards  each  other  is 
Implied  in  every  contract  of  this  character.  The  plaintiff  could  not  use  the 
contract  for  the  purpose  of  speculation  in  a  rising  market,  since  that  would 
be  a  plain  abuse  of  the  rights  conferred  and  something  like  a  fraud  ui)on 
the  seller.    The  plaintiff's  claim  tor  damages  in  this  case  might  have  been 
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affected  by  the  condition  and  cnstoms  of  the  trade,  and  any  breach  of  good 
faith  on  its  part  conid  be  taken  Into  account.  In  such  a  case  it  would  be 
competent  for  the  defendant  to  plead  and  prove  facts  to  show  that  the  orders 
were  In  excess  of  the  plaintiff's  reasonable  needs,  and  were  not  Justified  by  ^ 
the  conditions  of  the  business  or  the  customs  of  the  trade;  in  other  words,  ' 
that  the  plaintiff  was  not  acting  reasonably  or  in  good  faith,  but  using  the 
contract  for  a  purpose  not  within  the  contemplation  of  the  parties — that  is 
to  say,  for  speculative,  as  distinguished  from  regular  and  ordinary,  business 
purposes.  But  no  defense  of  this  kind  was  either  pleaded  or  proved  in  this 
case,  and  so  the  judgment  must  be  affirmed,  with  costs." 

[3]  In  the  case  at  bar  such  defense  has  been  pleaded,  and,  if  proven, 
may  defeat  in  whole  or  in  part  the  alleged  cause  of  action.  From  the 
moving  papers  it  appears  that  the  defendant  has  no  knowledge  of  the 
names  and  addresses  of  the  persons,  firms,  and  corporations  from  whom 
the  plaintiff  claims  to  have  received  said  orders  for  molasses,  which 
orders  he  claims  to  have  transmitted  to  the  defendant,  nor  as  to  the 
dates,  quantities  ordered,  nor  prices  at  which  the  molasses,  aggregat- 
ing 2,773  barrels,  was  sold,  the  contemplated  profits  upon  which  consti- 
tute the  alleged  damages  which  he  seeks  to  recover.  Evidently,  unless 
the  defendant  can  be  furnished  with  such  information,  it  cannot  prop- 
erly prepare  for  the  trial  of  the  action,  but  must  rely  very  largely  upon 
the  cross-examination  of  the  plaintiff,  with  little  or  no  opportunity  to 
call  witnesses  in  contradiction  or  explanation.  Doubtless  tiie  informa- 
tion could  be  more  satisfactorily  obtained  by  means  of  an  examination 
of  the  plaintiff  before  trial,  but  under  the  objection  of  the  plaintiff  that 
privilege  has  been  denied,  and  in  view  of  the  decision  cited  the  order 
of  denial  must  be  held  not  to  be  before  us  for  review.  The  plaintiff 
can  hardly  in  fairness  object  to  the  defendant  having  the  information 
he  seeks.  Without  it  the  trial  would  undoubtedly  be  unreasonably  pro- 
longed, possible  injustice  be  done,  and  very  probably  a  new  trial  be 
granted  on  newly  discovered  evidence.  With  the  information  the  case 
can  be  intelligently  tried  and  a  just  decision  reached  upon  the  merits. 

While  the  appeal  from  the  order  of  March  21st,  vacating  and  annul- 
ling the  order  for  the  examination  of  the  plaintiff  before  trial,  must  be 
dismissed,  with  $10  costs  and  disbursements  to  the  respondent,  the  or-  . 
der  of  February  12th,  denying  the  application  for  a  bill  of  particulars, 
must  be  reversed,  with  $10  costs  and  disbursements  to  the  appellant, 
and  the  motion  granted,  with  $10  costs  to  the  appellant.    All  concur. 


MOOBB  T.  AMERICAN  MOLASSES  00.  OF  NEW  YORK.     (No.  2.) 
(Supreme  Ck>urt,  Appellate  Division,  Third  Department     July  2,  1917.) 

Appeal  from  Special  Term,  Albany  Ck>unty. 

Action  by  Edward  Moore,  trading  as  Moore  Bros.,  against  the  American 
Molasses  Company  of  New  York.  From  an  order  at  Special  Term  of  Supreme 
Oart,  vacating  and  setting  aside  order  for  examination  of  plaintiff  before 
trial,  defendant  upijeals.    Keversed,  and  motion  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD,  COCHRANE, 
and  SEWBLL,  JJ. 

PER  CURIAM.  Order  of  March  21,  1917,  reversed,  and  motion  dismissed, 
with  $10  costs  and  disbursements  to  respondent,  on  the  opinion  in  same  case 
decided  herewith,  1(XI  N.  Y.  Supp.  4. 
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(100  Misc.  Bep.  611) 

SARANAG  liAND  &  TIMBER  CO.  v.  BOBE3RTS,  State  ComptroUer. 

(Supreme  Court,  Extraordinary  Special  and  Trial  Term,  Franklin  County. 

July  7,  1917.) 

L  New  Trial  ^=»157 — Motions — ^Mattees  Considebed. 

Where,  pending  defendant's  motions  for  new  trials,  plaintiff  stipulated 
that  defendant  could  have  bis  witnesses  examined  before  a  referee  and 
use  the  testimony  so  taken  ati  tlie  new  trial,  if  any  were  granted,  objec- 
tions to  the  testimony  so  taken  should  be  passed  upon  by  the  tribunals 
before  whom  new  trials  are  to  be  bad,  and  not  disposed'  of  at  the  bearing 
on  the  motions. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {§  314,  317,  318.] 

2.  New  Tbial  €=»10S(1) — Newly  Discotebed  Evidence. 

Where  newly  discovered  evidence  is  material,  and  would  likely  change 
the  result,  a  motion  for  a  new  trial,  made  with  due  diligence,  should  be 
granted. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  $  226.] 

3.  New  Trial  €=:>108(1) — Newlt  Discoveeed  Evidence — Moving  Pafebb — 

Sufficiency. 

On  defendant's  motion  for  a  new  trial  for  newly  discovered  evidence, 
evidence  held  sufficient  to  establish  that  a  book  containing  entries  ma- 
terial to  the  issues  had  been  lost,  and  after  diligent  search  could  not  be 
found,  and  that  nobody  connected  with  the  defense  had  any  knowledge  of 
the  facts  therein  until  after  the  last  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  $  226.] 

4.  New  Trial  <S=>108(2) — Newly  Discovebed  Evidence. 

Where  the  principal  point  In  dispute  at  the  trial  was  whether  the 
property  described  In  plaintiff's  complaint  was  within  the  boundaries 
of  school  district  No.  2,  and  defendant's  evidence  was  insutlicient  to 
establish  bis  contention  that  such  district  was  enlarged,  evidence  of 
entries  In  a  lost  record  book  of  the  town  clerk  establishing  boundaries 
thereto  was  competent,  material,  and  not  merely  cumulative,  and  sufficient 
to  warrant  the  granting  of  a  new  trial. 

[Kd.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  {  227.] 
6.  Stipulations  €=>13 — Vacation — Newly  Discovebed  Evidence. 

A  stipulation  by  the  parties  In  open  court  that  Jury  trial  should  be 
waived,  and  the  action  tried  before  the  rrferee  selected  by  the  court,  will 
not  be  vacated  on  motion  of  defendant  on  granting  his  motion  for  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Cent  Dig.  {§  67-76.] 

6.  Stipulations  <S='14(H) — Subui&sion   to   Refebeib — Constbuction. 

Under  a  stipulation  that  Jury  trial  should  be  waived  and  the  action 
tried  before  a  referee  selected  by  the  court,  where  a  new  trial  Is  granted, 
it  is  the  duty  of  the  court  to  appoint  another  referee ;  the  stipulation  not 
having  provided  otherwise. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Cent  Dig.  {  35.] 

Actions  by  the  Saranac  Land  &  Timber  Gjmpany  against  James  A. 
Roberts,  as  Comptroller  of  the  State  of  New  York.  On  motions  by 
defendant  for  new  trials.    Granted. 

Weeds,  Smith  &  Conway,  of  Plattsburgh  (Thomas  F.  Conway  and 
Frank  E.  Smith,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Merton  E.  Lewis,  Atty.  Gen.  (Wilber  W.  Chambers,  Deputy  Atty. 
Gen.,  of  counsel),  for  defendant. 

£=3For  other  cases  see  same  topic  A  KBIY-NUMBBH  in  all  Key-Numbered  Dlgestt  &  Indezea 
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CLARK,  J.  On  the  appearance  of  counsel  for  plaintiff  in  opposi- 
tion to  these  motions  for  a  new  trial,  preliminary  objections  were  made 
on  behalf  of  plaintiff  as  to  the  authority  of  the  Extraordinary  Special 
and  Trial  Term,  whidi  had  been  convened  by  the  Gk)vemor  of  the 
state  to  hear  these  motions,  and  practically  the  same  objections  were 
renewed  at  eve^  subsequent  hearing,  and  decision  on  said  objections 
was  reserved.  Each  of  said  objections  is  overruled,  with  exceptions  to 
plaintiff. 

In  1895  plaintiff  brought  actions  against  the  comptroller  of  the  state 
of  New  York  to  recover  the  lands  described  in  the  complaint ;  the  ac- 
tions being  brought  in  the  federal  court  and  being  in  ejectment.  One 
of  said  actions  was  tried  in  1896,  and  resulted  in  a  decision  in  favor 
of  the  defendant,  and  judgment  entered  on  that  decision  was  subse- 
quently affirmed  in  the  United  States  Supreme  Court.  177  U.  S.  318, 
20  Sup.  Ct.  642,  44  L.  Ed.  786.  Plaintiff  secured  an  order  for  a  new 
trial  on  the  pa3mient  of  costs,  and  the  judgment  was  vacated;  but  the 
action  has  never  been  retried,  and  both  actions  are  still  pending  in  the 
federal  court. 

Without  further  prosecuting  the  federal  court  actions,  plaintiff 
brought  the  present  actions  in  ejectment  in  the  Supreme  Court  of  the 
state  of  New  York,  and  they  involve  the  same  causes  of  action,  and 
are  between  the  same  parties,  and  concern  the  same  lands,  as  those 
referred  to  in  the  federal  court  actions,  being  the  W.  ^  of  the  N.  E. 
Yi  of  township  24,  in  Franklin  county,  and  the  whole  of  the  N.  W,  ^4 
of  said  township  24.  In  1904,  when  the  actions  were  about  to  be  moved 
for  trial,  and  in  March  of  that  year,  a  stipulation  was  made  in  open 
court  whereby  the  parties  waived  a  jury  and  consented  to  try  them 
before  a  referee.  Three  trials  have  been  had,  and  the  litigation  has 
been  twice  to  the  Court  of  Appeals ;  the  judgment  that  was  rendered 
in  favor  of  plaintiff  on  the  second  trial  being  reversed  for  errors  in 
the  admission  of  evidence.  Saranac  Land  &  Timber  Co.  v.  Roberts, 
208  N.  Y.  288,  101  N.  E.  898.  In  November,  1.913,  another  referee 
was  appointed  in  both  actions,  to  hear,  try,  and  determine  the  same ; 
both  actions  were  tried,  and  resulted  in  judgments  in  favor  of  the 
plaintiff,  which  were  entered  in  February,  1917. 

The  principal  question  of  fact  litigated  on  the  last  trial  related  to 
the  boundaries  of  school  district  No.  2  in  the  town  of  Harrietstown, 
Franklin  county;  the  point  in  dispute  between  the  parties  being  the 
question  whether  or  not  the  property  described  in  the  complaint  was 
within  the  boundaries  of  school  district  No.  2  of  the  town  of  Harriets- 
town  in  said  county  in  1869  and  1870,  when  certain  school  taxes  were 
levied,  and  for  the  failure  to  pay  which  taxes  the  lands  in  question 
were  sold  at  a  tax  sale  in  1877,  and  bid  in  by  the  comptroller  of  the 
state  of  New  York.  The  plaintiff  claims,  and  the  referee  found  at 
the  last  trial,  that  when  the  school  taxes  of  1869  and  1870  were  levied 
the  land  in  question  was  outside  of  said  district  No.  2,  Harrietstown ; 
and  it  is  the  contention  of  defendant  that  before  said  taxes  were  levied 
school  district  No.  2  had  been  enlarged  by  an  order  of  the  school  com- 
missioner of  said  county,  so  as  to  include  all  of  township  24  in  Frank- 
lin county. 
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At  the  last  trial,  while  defendant  claimed  that  said  district  had  been 
enlarged,  so  as  to  include  all  of  township  24,  he  was  unable  to  produce 
any  direct  evidence  to  that  effect,  and,  while  it  was  urged  that  the 
facts  as  estabUshed  on  said  trial  would  have  justified  the  inference  that 
an  order  enlarging  said  district  had  been  made  early  in  1869,  the  evi- 
dence to  sustain  such  a  finding  was  by  no  means  conclusive.  Defend- 
ant here  asks  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, claiming  that  in  February,  1889,  about  the  time  one  Benton 
Turner  had  litigation  with  the  state,  in  which  the  title  to  the  S.  E.  % 
of  township  24  was  in  controversy,  and,  while  making  preparations 
for  the  trial  of  that  case,  he,  in  company  with  his  lawyers,  George  H. 
Beckwith  and  Henry  E.  Barnard,  went  to  the  town  clerk's  office  in 
said  town  to  investigate  and  find,  if  possible,  evidence  to  be  used  in 
said  litigation. 

Mr.  Turner  made  an  affidavit,  read  on  this  motion,  to  the  effect  that 
at  that  time  he  found  in  the  town  clerk's  office  an  order,  made  early 
in  1869,  signed  by  one  Bates,  a  former  school  commissioner,  enlarg- 
ing school  district  No.  2,  so  as  to  take  in  tlie  whole  of  township  24; 
that  he  procured  certified  copies  of  the  order  from  the  town  clerk ;  and 
that  he  borrowed  a  town  record  book,  in  which  said  order  was  recorded, 
and  took  them  away  with  him.  There  is  abundant  evidence  to  show 
that  in  former  years  they  had  a  very  loose  way  of  transacting  business 
in  the  town  clerk's  office  in  Harrietstown,  and  most  anybody  who 
wanted  to  could  go  there  and  get  a  book  or  record  without  let  or 
hindrance.  This  loose  method  of  transacting  business  in  that  town 
clerk's  office  is  perhaps  the  principal  reason  why  this  protracted  and 
expensive  litigation  still  continues. 

Messrs.  Beckwith  and  Barnard  have  made  affidavits,  part  of  the 
moving  papers,  in  which  they  corroborate  Mr.  Turner  in  regard  to  the 
visit  to  the  town  clerk's  office  in  February,  1889,  the  finding  of  an 
order,  signed  by  the  school  commissioner  of  Franklin  county,  enlarging 
school  district  No.  2  by  taking  in  the  whole  of  township  24,  that  the 
order  was  recorded  in  the  town  record  book,  and  that  they  never  dis- 
closed these  facts  to  any  person  representing  the  state  until  they  told 
the  same  to  the  deputy  Attorney  General  having  charge  of  these  cases 
in  January,  1917. 

The  moving  papers  further  show  that  Mr.  Turner  borrowed  said 
record  book  from  the  town  clerk's  office,  together  with  other  papers 
and  records  which  belonged  there,  and  that  he  took  them  to  his  home 
in  Plattsburgh,  and  had  them  in  his  possession  until  190^,  when  he 
moved  to  San  Francisco ;  that  he  took  said  book  and  papers  with  him, 
including  a  certified  copy  of  said  order,  which  he  had  obtained  from 
the  town  clerk's  office  in  Harrietstown,  and  that  subsequently,  while  in 
San  Francisco,  Mrs.  Turner  caused  many  books  and  papers  which  her 
husband  had  taken  with  him  when  he  went  West,  and  which  she  re- 
garded as  of  no  value,  to  be  destroyed. 

Plaintiflf  vigorously  attacks  the  statements  contained  in  the  affida- 
vits of  Messrs.  'Turner,  Beckwth,  and  Barnard,  urging  that  most  of 
the  statements  in  Mr.  Turner's  affidavit  are  false,  and  that  Messrs. 
Beckwith  and  Barnard  are  mistaken.  Many  of  the  affidavits  read  by 
plaintiff,  whereby  it  is  sought  to  impeach  the  credibility  of  Benton 
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Turner  as  a  witness,  were  made  by  men  who  appear  to  have  had  more 
or  less  trouble  with  him,  and  they  are  probably  not  his  friends.  De- 
fendant has  read  replying  affidavits,  made  by  some  of  the  most  rep- 
utable citizens  of  Clinton  county,  including  tiie  present  county  judge, 
the  sheriff  of  the  county,  and  a  former  surrogate,  men  who  have 
known  Mr.  Turner  for  years,  and  they  testify  in  substance  that  for 
many  years  he  was  one  of  the  most  honorable  citizens  of  Clinton  coun- 
ty, holding  positions  of  trust  in  the  community,  conducting  an  ex- 
tensive business  in  Plattsburgh,  and  that  his  reputation  for  truth  and 
veracity  is  good.  It  is  sufficient  to  say  that  the  effort  to  discredit  Ben- 
ton Turner  as  a  witness  has  not  been  successful. 

Plaintiff  also  attacks  the  statements  made  by  Messrs.  Beckwith  and 
Barnard  in  their  affidavits  and  oral  testimony,  and,  while  conceding 
that  they  are  reputable  gentlemen  and  lawyers  of  high  standing,  it  is 
still  urged  that  their  statements  should  be  given  little,  if  any,  consid- 
eration because  of  the  fact  that  they  are  both  aged  men,  and  the  frail- 
ties of  memory  make  their  statements  unreliable.  While  the  age  of 
these  gentlemen  has  been  given  due  consideration  in  weighing  their  tes- 
timony, the  fact  must  not  be  overlooked  that  many  times  aged  persons 
remember  with  the  greatest  clearness  transactions  of  many  years  ago, 
where  perchance  their  recollection  of  recent  events  would  be  somewhat 
cloudy.  Messrs.  Beckwith  and  Barnard  went  to  the  town  clerk's  office 
in  Harrietstown  writh  Benton  Turner  at  a  time  when  they  had  in 
charge  an  important  litigation  for  him,  in  which  they  were  his  counsel, 
and  they  went  there  to  obtain  evidence  to  be  used  on  that  trial.  Their 
reason  for  being  there  with  him  was  a  legitimate  one,  and  there  is  every 
reason  to  believe  that  what  they  discovered  at  that  time  would  be 
impressed  on  their  minds,  and  the  fact  that  28  years  have  elapsed  since 
that  visit  to  the  clerk's  ofEce  does  not  necessarily  prove  that  the  inter- 
vening years  have  clouded  their  recollection  as  to  the  transactions  of 
that  <fey.  On  tiie  contrary,  it  may  well  be  said  that  men  of  their  in- 
telligence, in  view  of  the  character  of  their  errand  at  the  town  clerk's 
office,  would  have  indelibly  fixed  in  their  minds  the  events  connected 
with  that  transaction  which  years  cotdd  not  eradicate. 

Now,  if  what  these  gentlemen  say  in  the  moving  papers  with  refer- 
ence to  finding  an  order  in  the  town  clerk's  office,  made  in  the  early 
part  of  the  year  1869,  enlarging  school  district  No.  2  in  said  town  so 
as  to  take  in  the  entire  township  24,  is  true,  it  is  material  evidence  of 
the  greatest  importance  in  this  litigation;  for,  if  the  district  was  en- 
larged so  as  to  take  in  the  whole  of  said  township  prior  to  the  levying 
of  the  school  taxes  in  1869  and  1870,  then  it  would  seem  that  defend- 
ant is  absolutely  right  in  his  contention  here.  On  the  other  hand,  if 
such  an  order  was  not  made  prior  to  the  time  of  the  levying  of  said 
taxes,  then  plaintiff  would  be  right  in  its  contention.  So  it  is  of  the 
utmost  importance  to  have  the  fact  established  once  and  for  all  as  to 
whether  or  not  in  the  early  part  of  the  year  1869  an  order  enlarging 
the  district  so  as  to  take  in  the  whole  of  township  24  was  made  as 
claimed  by  defendant. 

[1]  After  these  motions  were  made,  Messrs.  Benton  Turner,  George 
H.  Beckwith,  and  Henry  E.  Barnard  were  orally  examined  before  a 
reftree,  and  a  transcript  of  their  testimony  has  been  furnished  this 
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court.  On  the  hearings  before  said  referee,  when  these  witnesses  were 
orally  examined,  plaintiff  made  many  objections  which  the  referee  was 
powerless  to  pass  upon,  and  which  plaintiff  urges  should  be  disposed 
of  at  this  time ;  it  being  claimed  that  many  of  the  questions  asked  by 
the  Attorney  General  were  leading  and  suggestive,  and  that  the  an- 
swers of  the  witnesses  did  not  state  facts,  but  were  mere  conclusions 
of  the  witnesses,  and  that  their  testimony  was  incompetent  and  should 
be  excluded.  On  the  second  hearing  of  these  motions,  which  was 
held  in  the  city  of  Schenectady  March  31,  1917,  plaintiff  through  its 
counsel  asked  for  an  adjournment  of  the  proceedings  pending  an  ap- 
peal to  the  Court  of  Appeals  in  a  proceeding  wherein  plaintiff  sought 
to  prohibit  this  court  from  hearing  these  motions,  on  the  ground  that 
the  Extraordinary  Trial  and  Special  Term  had  been  improperly  con- 
vened by  the  Governor. 

The  learned  Attorney  General  vigorously  opposed  that  application, 
urging  among  others  things,  that  the  newly  discovered  evidence  would 
be  furnished  by  two  very  aged  witnesses  and  by  Mr.  Turner,  who  was  a 
nonresident  of  the  state,  and  that  the  matter  should  proceed  without 
delay  in  order  that  he  might  have  the  benefit  of  the  testimony  of  these 
witnesses  in  case  the  motions  for  new  trials  should  be  granted.  Coun- 
sel for  plaintiff  thereupon  stated,  in  substance,  in  open  court,  that  if  a 
postponement  of  the  hearing  of  these  motions  was  granted,  he  would 
stipulate  to  have  these  witnesses  examined  orally  before  a  referee,  and 
that,  if  new  trials  were  granted,  the  testimony  of  said  witnesses  thus 
taken  could  be  used  by  the  Attorney  General  at  such  trials. 

The  primary  purpose  of  examining  these  witnesses  orally  was  to  per- 
petuate their  testimony  so  the  Attorney  General  could  use  it  on 
new  trials,  if  they  were  granted.  Under  these  circumstances,  it  would 
seem  that  the  questions  objected  to  by  plaintiff  at  the  hearings  when  the 
testimony  of  these  witnesses  was  taken,  and  the  degree  of  credence  to 
be  given  to  such  testimony,  should  be  passed  upon  by  the  tribunal  be- 
fore whom  new  trials,  if  any,  are  had,  and  not  be  disposed  of  on  these 
motions.  Peyser  v.  Coney  Island  R.  R.  Co.,  81  Hun,  70,  30  N.  Y. 
Supp.  610. 

The  moving  papers  tend  to  establish  that  Benton  Turner  had  in  his 
possession  in  1889  a  town  record  book  of  the  town  of  Harrietstown, 
Franklin  county,  and  that  said  book  contained  an  order,  made  in  the 
early  part  of  liie  year  1869  by  the  school  commissioner  of  Franklin 
county,  enlarging  the  boundaries  of  school  district  No.  2  of  Harriets- 
town  so  as  to  include  the  whole  of  township  24;  that  such  an  order 
was  made,  and  the  original  order  was  seen  by  the  three  witnesses. 
Turner,  Beckwith,  and  Barnard;  that  the  book  and  certain  other  pa- 
pers were  taken  by  Benton  Turner  from  the  town  clerk's  office  of  Har- 
rietstown and  subsequently  taken  along  with  his  other  property  when 
he  went  West  in  1903 ;  that  subsequently  Mrs.  Turner  caused  many 
books  and  papers  which  her  husband  had  taken  with  him  to  San  Fran- 
cisco, and  which  she  regarded  as  of  no  value,  to  be  destroyed,  and  that 
diligent  search  has  been  made  by  Mr.  and  Mrs.  Turner  to  find  the  miss- 
ing record  book  and  papers,  but  without  success ;  that  this  new  evidence 
has  been  discovered  since  the  last  trial,  and  that  nobody  connected 
with  the  Attorney  General's  office  had  knowledge  of  it  at  the  time  of 
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any  of  the  previous  trials,  and  that  since  being  informed  of  the  ex- 
istence of  such  evidence  the  Attorney  General  has  exercised  the  utmost 
diligence  in  securing  it  and  making  this  application  for  new  trials. 

[2]  The  learned  counsel  for  plaintiff  cites  a  large  number  of  cases 
to  sustain  its  contention  that  new  trials  should  not  be  granted,  but  I 
do  not  understand  that  there  is  any  hard  and  fast  rule  of  law  govern- 
ing motions  of  this  character.  Each  case  must  be  considered  on  its 
own  merits,  and  if  the  newly  discovered  evidence  is  material  and  of 
sufficient  cogency,  so  that  it  would  be  likely  to  change  the  result  if  a 
new  trial  were  granted,  and  has  come  to  the  knowledge  of  the  moving 
party  since  the  trial,  and  he  has  been  diligent  in  moving  for  a  new 
trial,  it  should  be  ordered;  otherwise  not.    2  Rumsey's  Practice,  411. 

[3]  Although  there  was  some  evidence  at  the  last  trial  that  a  town 
record  book  of  Harrietstown  had  been  lost,  nobody  claimed  to  know 
where  it  was,  or  who  had  it,  or  that  it  enlarged  the  school  district  in 
question.  The  newly  discovered  evidence  is  not  primarily  the  lost  rec- 
ord book,  which  Benton  Turner  borrowed  from  the  town  clerk's 
office  and  never  returned ;  but  it  is  the  ccmtents  which  is  important 
The  facts  that  Mr.  Turner  borrowed  a  record  book  from  the  town 
clerk's  office  about  the  time  he  had  a  litigation  with  the  state  as  hereto- 
fore stated,  that  it  contained  the  order,  made,  in  the  early  part  of  1869, 
enlarging  school  district  No.  2  so  as  to  include  all  of  township  24,  and 
the  fact  that  the  book  has  been  lost  and  after  diligent  search  cannot  be 
found,  and  that  nobody  connected  with  the  defense  had  any  knowledge 
of  these  facts  until  after  the  last  trial,  are  satisfactorily  established  by' 
the  moving  papers  herein. 

[4]  I  regard  this  evidence  as  material,  competent,  and  not  cumula- 
tive. It  is  not  cumulative,  because  it  is  not  the  same  kind  of  evidence 
on  the  same  point  as  any  evidence  produced  on  former  trials;  there 
never  having  been  any  positive  evidence  of  the  makine  of  the  order  ear- 
ly in  1869  enlarging  the  school  district  as  claimed  by  the  defendant. 
Moreover,  the  rule  which  formerly  obtained  with  reference  to  cumula- 
tive evidence  is  not  now  followed  strictly  in  motions  for  new  trials  on 
the  ground  of  newly  discovered  evidence ;  the  question  being,  not  so 
much  whether  the  newly  discovered  evidence  is  cumulative,  as  whether 
or  not  it  is  of  such  character  that  it  would  be  likely  to  produce  a  differ- 
ent result  on  a  new  trial.  Markert  v.  l,ong  Island  R.  R.  Co.,  175  App. 
Kv.  467  161  N.  Y.  Supp.  926. 

Mr.  Bell,  a  witness  examined  in  behalf  of  the  plaintiff  in  opposition 
to  these  motions,  testified  in  substance  that  at  one  time  he  had  a  con- 
ference with  Governor  Hughes  and  the  Attorney  General  and  other 
state  officials,  in  which  the  fact  that  there  was  a  lost  record  book  was 
mentioned ;  but  in  that  conference  Mr.  Bell  distinctly  told  them  that  he 
had  been  imable  to  locate  the  book,  and  could  not  find  it,  and  had  no 
knowledge  who  had  it,  or  where  it  could  be  found.  There  was  not 
enough  in  that  conversation  to  charge  the  Attorney  General's  office 
with  negligence  in  failing  to  make  an  earUer  effort  to  find  this  book. 
It  was  a  vague  statement  that  there  was  a  missing  book,  but  where  it 
was,  or  who  had  it,  or  where  it  could  be  found,  Mr.  Bell  did  not  un- 
dertake to  say,  for  he  did  not  know,  and  this  evidence  could  not  have 
been  obtained  upon  a  former  trial  by  the  exercise  of  reasonable  dili- 
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gence.  The  fact  is  that  since  the  Attorney  General  had  knowledge  of 
this  missing  record  book,  and  of  the  fact  that  it  contained  this  order  en- 
larging school  district  No.  2,  so  as  to  take  in  the  whole  of  township  24 
in  Franklin  county,  he  proceeded  diligently  in  an  effort  to  find  it  and  tfie 
order  itself,  and  cannot  be  charged  with  any  lack  of  diligence  or  laches 
in  the  premises.  This  newly  discovered  evidence  is  of  the  very  es- 
sence of  this  whole  controversy,  and  it  ought  to  be  settled  once  and  for 
all  whether  the  lands  in  question  were  included  within  school  district 
No.  2,  Harrietstown,  at  the  time  the  school  taxes  of  1869  and  1870 
were  levied.  This  evidence  is  of  such  importance  and  cogency  that,  if 
it  can  be  produced  on  another  trial,  it  would  quite  likely  change  the  re- 
sult. It  is  the  duty  of  the  court  on  this  application  to  carefully  scruti- 
nize this  evidence,  and  that  has  been  done,  and  it  has  impressed  me  as 
being  so  important  that  it  would  be  a  manifest  injustice  not  to  permit 
defendant  to  have  an  opportunity  to  present  it  at  another  trial.  These 
motions  for  new  trials  must  therefore  be  granted. 

[5]  Defendant  not  only  asks  for  new  trials,  but  asks  that  the  stipu- 
lation entered  into  March  15,  1904,  wherein  jury  trials  were  waived 
and  the  parties  consented  that  the  actions  be  tried  by  a  referee,  be 
vacated  in  so  far  as  it  provides  for  trials  before  a  referee.  This 
cannot  be  done.  The  provisions  waiving  a  jury  and  for  a  reference 
were  embodied  in  one  instrument,  and  were  parts  of  the  same  transac- 
tion. It  amounted  to  a  contract  between  the  parties  that  juries  be 
.waived  and  trials  be  had  before  a  referee.  It  would  be  a  manifest  in- 
justice to  relieve  one  party  from  the  terms  of  the  stipulation  and  en- 
force it  against  the  other  party,  and  the  stipulation  must  stand  or  else 
be  set  aside  in  toto. 

[8]  It  is  urged  by  plaintiff  that,  if  new  trials  are  granted  and  the 
stipulation  is  not  set  aside,  the  causes  would  stand  referred  to  the  ref- 
eree heretofore  appointed,  and  cites  the  case  of  Klein  v.  Continental 
Insurance  Co.,  62  Hun,  341, 17  N.  Y.  Supp.  218,  in  support  of  that  con- 
tention. The  stipulation  in  question  was  made  in  open  court,  and 
provided  that  jury  trials  should  be  waived,  and  the  parties  consented 
that  the  actions  be  tried  by  a  referee  to  be  selected  by  the  court.  There 
was  no  provision  in  the  stipulation  to  the  effect  that,  if  new  trials  were 
granted,  another  referee  should  not  be  appointed,  and  under  these  cir- 
cumstances, when  new  trials  are  granted,  it  is  the  duty  of  the  court  to 
appoint  another  referee ;  the  stipulation  not  having  expressly  provided 
otherwise.  Code  of  Civil  Procedure,  §  1011;  Buffalo  Cold  Storage 
Co.  V.  Bacon,  136  App.  Div.  263,  120  N.  Y.  Supp.  960;  Butterly  v. 
Deering,  158  App.  Div.  181,  142  N.  Y.  Supp.  1050;  Carney  v.  Penn. 
Realty  Co.,  174  App.  Div.  86,  159  N.  Y.  Supp.  273. 

It  having  been  determined  that  justice  requires  that  these  motions  be 
granted  on  the  ground  of  newly  discovered  evidence,  and  that  the  stipu- 
lation providing  for  a  reference  should  not  be  vacated,  but  that  the 
new  trials  should  be  had  before  another  referee,  the  only  remaining 
question  to  be  considered  is  as  to  the  terms  upon  which  these  motions 
should  be  granted.  There  is  some  ground  for  belief  that  this  lost  rec- 
ord book  containing  the  order,  which  defendant  contends  was  made  in 
the  early  part  of  the  year  1869,  enlarging  school  district  No.  2,  had 
been  seen  by  and  was  in  the  possession  of  Martin  V.  B.  Turner,  a 
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stockholder  of  the  plaintiff,  long  before  anybody  connected  with  th? 
defense  had  knowledge  that  any  such  book  ever  existed,  for  Mr.  Frank 
L.  Bell  testified  that,  when  he  was  at  the  clerk's  office  in  the  town  of 
Harrietstown  in  1909,  he  was  there  informed  that  a  town  record  book 
which  he  could  not  find  was  in  the  possession  of  said  Martin  V.  B. 
Turner,  and  that  information  was  given  him  by  the  town  clerk  at 
Saranac  Lake. 

There  is  also  evidence  by  Mr.  Bell  that  another  stockholder  of  plain- 
tiff, Mr.  P.  J.  Marsh,  had  some  of  the  books  and  records  of  the  town 
clerk's  office  in  his  possession  at  one  time,  and  there  is  much  in  the 
record  to  justify  the  claim  of  the  Attorney  General  that  stockholders 
of  the  plaintiff  corporation  had  knowledge  of  this  lost  record  book  and 
of  the  order  enlarging  school  district  No.  2  before  the  last  trial,  and 
that  such  knowledge  was  withheld  from  the  referee  and  those  connect- 
ed with  the  defense,  and  thus  the  case  was  disposed  of  on  a  false  issue, 
without  the  learned  referee  having  before  him  any  evidence  whatever 
with  reference  to  this  particular  lost  town  record  book,  or  the  order 
enlarging  school  district  No.  2,  made,  as  defendant  claims,  before  tlie 
school  taxes  in  question  were  levied. 

The  fact  that  such  evidence  was  not  produced  was  certainly  no  fault 
of  the  defendant,  and  it  was  the  duty  of  any  stockholder  of  the  plain- 
tiff who  had  had  possession  of  said  town  record  book  to  place  such  in- 
formation before  the  referee,  to  the  end  that  his  decision  might  not  be 
made  upon  a  false  issue.  The  fact  that  these  stockholders  had  had 
possession  of  a  lost  town  record  book  of  Harrietstown  appears  to  have 
been  withheld  at  the  last  trial,  and  the  defendant  should  not  be  penaliz- 
ed by  the  imposition  of  a  large  bill  of  costs  as  a  condition  of  presenting 
at  another  trial  this  newly  discovered  evidence,  which  was  very  prob- 
ably known  to  some  of  the  stockholders  of  the  plaintiff  before  the  last 
trial,  and  before  anybody  connected  with  the  defense  had  knowledge 
of  it. 

Motions  for  new  trials  granted,  with  costs  to  abide  the  event,  and, 
these  cases  having  been  heretofore  referred  by  stipulation,  the  new 
trials  must  be  had  before  a  referee,  and  they  are  referred  to  Hon.  Ar- 
thur E.  Sutherland,  counselor  at  law,  of  Rochester,  as  referee,  to  hear, 
by,  and  determine. 

An  order  may  be  entered  accordingly. 


MOSKOWITZ  v.  WHITB  BROS.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    July  10,  1017.) 

1.  Fratjds,  Statute  of  <S=>95(1) — Sale  of  Goods — Pabt  Patment. 

An  oral  contract  for  the  purchase  of  an  automobile  Is  taken  out  of  the 
statute  of  frauds  by  the  payment  by  plaintts  of  $50  as  part  of  the  pur- 
chase price. 

[Bd.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  fj 
183, 185.] 

4=>For  oCIier  cases  s«e  same  topic  t  KEY -NUMBER  in  all  Ker-Nnmt>eTed  DIsests  £  Isdexta 
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"2.   FbAUDS,    StATCTB    0¥    €=s>113G{) — MBMOBANDtJlf — SUFnOIEROT. 

An  order  blank,  furnished  to  salesmen  for  selling  automobiles  and  mark- 
ing the  price  and  the  deposit,  containing  all  the  terms  of  the  sale,  and- 
signed  by  plalntUf  and  defendant's  salesman,  is  a  sutUdent  memorandum 
in  writing  under  the  statute  of  frauds. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  i  241.] 

Z.  Sau:s  €=>23(3) — Acceptancb  of  Offeb. 

The  signature  of  defendant's  salesman  to  an  order  blank,  furnished 
for  selling  automobiles,  and  marking  the  price  and  the  deposit,  containing 
all  the  terms  of  the  sale,  implies  an  acceptance  of  the  order  and  a  ledpco- 
cal  agreement  to  selL 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  {  46.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  EHs- 
trict. 

Action  by  Alexander  Moskowitz  against  White  Bros.,  Incorporated. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  Tune  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY,  JJ. 

Jos.  Fried,  of  New  York  City,  for  appellant. 
Choloney  &  Weinberger,  of  New  York  City  (Nathaniel  Choloney, 
of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  Plaintiff  sued  defendant  for  breach  of  an  agreement  to 
sell  to  him  a  Ford  town  car  on  certain  terms.  Plaintiff  testified  tliat 
he  negotiated  for  the  purchase-  of  this  town  car  (the  price  to  include 
the  exchange  of  plaintiff's  old  car  at  a  fixed  valuation)  with  one  Schul- 
er,  admittedly  a  salesman  of  defendant;  that  finally  plaintiff  sent  for 
the  salesman  and  told  him  that  he  had  telephoned  to  defendant's  office 
and  talked  with  some  one  in  charge  there,  "and  I  told  him  that  I  was 
ready  to  buy  a  new  car,  and  I  told  him  that  I  wanted  to  sell  him  my 
old  car  as  I  had  agreed  to."  Thereupon  Schuler  presented  to  defend- 
ant what  is  called  an  "order  blank"  containing  all  the  terms  of  the 
sale,  which  was  signed  by  plaintiff  and  by  Schuler  as  "salesman" ;  the 
order  blank  being  entitled  at  the  top  with  defendant's  name.  Defend- 
ant's treasurer  testified  that  these  order  blanks  were  furnished  to 
salesmen  "for  selling  cars  and  marking  the  price  and  the  deposit" 
Defendant  subsequently  sent  plaintiff  a  "retail  buyer's  order  and  agree- 
ment" signed  by  itself,  and  requested  him  to  sign  it  also.  The  terms 
of  this  agreement  were  totally  different  from  those  in  the  "order  blank," 
but  plaintiff  declined  to  sign  and  now  insists  on  his  rights  under  the 
original  contract. 

[1-3]  Defendant's  contention  that  no  contract  of  purchase  and  sale 
had  been  made  seems  to  me  to  be  without  merit.  In  the  first  place, 
plaintiff  proved  a  sufficient  oral  purchase  in  his  transaction  with  the 
salesman,  which  was  taken  out  of  the  statute  of  frauds  both  by  the  im- 
mediate pa3mient  of  $50  as  part  of  the  purchase  price  by  plaintiff  and  by 
the  signing  of  the  "order  blank,"  which,  I  think  is  a  sufficient  memoran- 
dum in  writing.  In  the  next  place,  the  so-called  order  blank  is,  to  my 
mind,  a  perfectly  good  contract;  the  signature  of  the  salesman  being 

4=»For  otber  casei  see  wme  topic  ft  KBT-NUMBER  in  all  Ker-Numbered  Dlgeets  ft  Index** 
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quite  meaningless  and  totally  unintelligible,  unless  it  be  considered  to 
imply  an  acceptance  of  the  order  and  a  reciprocal  agreement  to  sell. 
See  Moran  v.  Standard  Oil  Co.,  211  N.  Y.  187,  105  N.  E.  217;  Gross- 
man V.  Schenker,  206  N.  Y.  466,  100  N.  E.  39. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(99  Misc.  R^.  S62) 

SOCIETY  FOR  PREVENTION  OF  MUNICIPAIi  WASTE  AND   PROTEC- 
TION   OF    PROPERTY    RIGHTS    IN    NEW    YORK    CITY    v. 
MITCHELL  et  al.,  Board  of  Estimate  and  Apportionment. 

(Supreme  Court,  Special  Term,  Kings  County.    April,  1917.) 

1.  Kailboads  €=»99(10) — ^Amelioration  of  Gkadk  Cbossinqs — ^Injunction- 

Dismissal. 

An  action  by  a  society  for  the  prevention  of  municipal  waste,  ete,  to 
enjoin  action  between  the  mayor  and  board  of  estimate  and  apportion- 
ment In  the  city  of  New  York  and  a  railroad  looking  to  the  betterment  of 
grade  crossing  conditions  on  the  ground  oJ;  a  waste  of  the  property  and 
funds  of  the  city  or  of  alleged  fraud  and  bad  faith  on  the  part  of  dty 
<Aclals,  held  without  Justification  and  dismissed  on  the  merits. 

2.  MunlCIFAL   COBFORATIOHS   €=»70 — GRADE   CROSSING    IHFBOVEMENX CONSTI- 

TDTIONALITY   OF  STATUTE. 

Laws  1911,  c.  777,  enacted  to  ameliorate  the  condition  of  grade  crossings 
In  part  of  the  dty  of  New  York  by  an  adjustment  between  the  dty  and 
the  railroad,  after  public  hearings,  etc.,  is  constitutional. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent.  Dig.  §§ 
170-174.] 

Action  for  injunction  by  the  Society  for  the  Prevention  of  Municipal 
Waste  and  the  Protection  of  Property  Rights  in  New  York  City  against 
John  Purroy  Mitchell  and  others,  as  members  of  and  constituting  the 
Board  of  Estimate  and  Apportionment  of  the  City  of  New  York. 
Judgment  of  dismissal  on  the  merits. 

William  M.  Bennett,  of  New  York  City,  for  plaintiff. 
Charles  E.  Hughes,  of  New  York  City  (Lamar  Hardy,  Corp.  Coun- 
sel, of  New  York  City,  on  the  brief),  for  defendants. 

MANNING,  J.  This  case  is  one  that  is  most  important,  both  from 
the  nature  of  the  controversy  itself  and  the  character  and  standing 
of  the  parties  concerned.  The  plaintiff  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  claims  that  it 
is  a  taxpayer  of  the  city,  assessed  to  an  amount  of  $1,000.  What  its 
corporate  objects  and  purposes  are  the  court  has  no  definite  knowl- 
edge, beyond  what  may  be  inferred  from  its  title,  which  is  the  Society 
for  the  Prevention  of  Municipal  Waste  and  the  Protection  of  Property 
Rights  in  the  City  of  New  York.  The  defendants  named  in  the  com- 
plaint are  the  mayor  of  the  greater  city,  the  comptroller,  the  president 
of  the  board  of  aldermen,  and  the  presidents  of  the  various  boroughs 

4=»For  other  casea  im  (am*  topic  &  KBT-NUMBBR  In  all  Kor-Numbcrad  Dlgesta  &  Isdesei 
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of  the  city  at  large,  all  of  whom  constitute  the  board  of  estimate  and 
apportionment  of  the  city,  and  the  New  York  Central  Railroad  Com- 
pany. 

Ihe  purpose  of  the  action,  briefly  expressed,  is  to  prevent  by  in- 
junction any  action  on  the  part  of  the  defendants  looking  toward  the 
carrying  into  effect,  a  certain  agreement  or  contract  contemplated  to 
be  made  by  the  city  on  one  hand  and  the  railroad  company  on  the 
other.  This  agreement  and  the  various  steps  taken  by  the  parties  there- 
to were  in  pursuance  of  a  certain  act  of  the  Legislature  of  the  state 
of  New  York,  known  as  chapter  777  of  the  Laws  of  1911,  which  act 
or  statute  is  commonly  known  as  an  enabling  act.  The  so-called  En- 
abling Act  of  1911  was  passed  by  the  Legislature  of  the  state  of  New 
York  with  the  object  and  purpose  of  ameliorating  the  conditions  of 
grade  crossing  evils  on  the  west  side  of  New  York,  which  conditions 
had  been  the  cause  of  serious  loss  of  life,  and  also  had  been  responsible 
for  many  years  of  bitter  strife  and  legal  proceedings  between  the  city 
and  the  railroad  company.  Public  feeling  had  continuously  been  agi- 
tated and  aroused,  and  the  situation  became  so  acute  that  it  almost 
assumed  the  phase  of  a  public  scandal. 

The  railroad  was  firmly  intrenched  in  its  lands  and  in  the  enjoy- 
ment of  its  franchise  rights,  and  all  efforts  on  the  part  of  the  city  to 
dislodge  the  road  were  unsuccessful,  as  the  road  established  its  title  in 
the  highest  court  of  the  state.  It  was  the  object,  therefore,  of  the  act 
of  1911  to  end  the  struggle,  and  a  most  elaborate  and  comprehensive 
plan  or  scheme  was  devised  whereby  the  whole  subject  of  the  differenc- 
es regarding  the  matters  in  dispute  were  planned  to  be  adjusted  upon 
what  appears  to  be  a  just,  fair  and  equitable  basis. 

Both  parties  proceeded  to  carry  out  the  spirit  and  letter  of  the  stat- 
ute, and  during  the  period  of  time  elapsing  between  1911  and  1913, 
and  down  as  far  as  1916,  a  tentative  plan  or  agreement  was  prepared, 
and  many  hearings  and  negotiations  were  had  looking  toward  the  con- 
summation of  the  much  desired  project.  Many  public  hearings  were 
had,  and  at  no  time  was  there  any  attempt  made  to  conceal  from  the 
citizens  the  true  situation  concerning  the  most  vital  and  stupendous 
public  measure.  Just  when  the  negotiations  were  about  to  be  com- 
pleted by  the  signing  of  an  agreement,  pursuant  to  the  enabling  act  in 
question,  the  whole  undertaking  was  brought  to  a  standstill  by  the 
commencement  of  this  litigation  and  the  service  of  a  temporary  re- 
straining order. 

[  1  ]  Nothing  further  has  been  done,  and  now  comes  on  the  trial  of 
the  action  upon  the  merits.  The  plaintiff's  contention,  as  I  gather  it 
from  the  complaint,  is  that  the  property  and  funds  of  the  city  are 
threatened  with  waste  if  the  proposed  agreement  is  carried  out  The 
charge  is  further  made  that  the  carrying  out  of  the  agreement  is  a  vio- 
lation by  the  mayor  and  other  city  officials  of  their  duty  toward  the 
citizens  and  taxpayers.  The  further  charge  is  made  that  such  con- 
templated acts  on  the  part  of  the  city  officers  are  in  violation  of  the 
charter  of  the  city  of  New  York,  the  Constitution,  and  the  common 
law,  and  constitute  an  act  fraudulent,  corrupt,  and  in  bad  faith.  These 
charges  defendants  deny. 
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It  is  but  just  and  fair  to  each  and  every  one  of  the  city  officials  to 
say  that  in  my  opinion  their  denials  are  fully  justified  by  the  evidence 
disclosed  upon  this  trial.  There  is  no  merit  in  the  plaintiff's  suit,  and, 
what  is  more,  there  never  was  any  justification  for  its  action  in  law 
or  in  morals.  During  the  course  of  the  trial  there  was  not  offered 
or  produced  even  the  slightest  scintilla  of  evidence  which  could  by  any 
stretch  of  the  imagination  be  construed  as  establishing  fraud,  bad 
faith,  or  corruption  against  any  one  of  the  city  officials  whose  names 
were  dragged  into  these  proceedings.  The  case  is  absolutely  barren 
of  any  fact  or  circumstance  tending  to  connect  these  officials  with 
any  violation  of  law  or  of  their  sworn  duty ;  but,  on  the  contrary,  the 
proof  is  abundant  that  during  all  these  negotiations  they  at  all  times 
faithfully  performed  their  duty  and  in  every  way  safeguarded  the  in- 
terests of  the  municipality. 

[  2]  Now  as  to  the  law :  I  am  convinced  that  the  so-called  Enabling 
Act  of  1911  is  constitutional,  and  that  it  is  not  subject  to  the  objec- 
tion and  infirmities  suggested  hy  the  plaintiff.  I  am  also  of  the  opin- 
ion that  its  provisions  are  still  m  force  and  effect,  and  that  it  has  not 
been  repealed  by  any  subsequent  le^^lative  acts  to  which  reference 
has  been  made.  I  do  not  consider  that  the  provisions  of  section  3  are 
mandatory,  but  rather  that  this  section,  together  with  all  other  parts 
of  the  act  in  question,  should  be  read  as  part  of  the  whole,  so  that  a 
proper  and  sensible  construction  may  be  given  to  the  statute.  Any 
different  construction  would  be  entirdy  too  technical  and  narrow,  and 
would  (Mily  tend  to  nullify  the  plain  intent  of  the  legislative  enactment 

There  is  no  force  in  the  argument  advanced  that  there  ha^  been 
any  material  departure  from  the  word  or  spirit  of  the  act  in  the  method 
of  doing  certain  parts  of  the  woric  or  the  preparation  of  the  plans. 
As  I  read  the  statute  it  contemplates  just  the  contingency  that  has 
arisen,  and  those  in  charge  of  this  momentous  and  important  public 
work  were  given  the  discretion  and  latitude  which  tfie  nature  and  ap- 
parent engineering  difficulties  of  the  situation  require.  The  plaintiff 
has  utterly  failed  to  prove  its  case,  or  any  case,  eitiier  against  the  city, 
the  officials  thereof,  or  the  railroad,  and,  considering  the  whole  evi- 
dence as  developed  on  the  trial,  I  grant  the  motion  of  the  defendants 
and  order  judgment  of  dismissal  upon  the  merits. 

Any  injunction  that  may  have  been  granted  I  will  vacate.  Ordered 
accordingly. 


In  re  SHERMAN'S  ESTATB. 

(Snpreme  Court,  Appellate  Division,  Tblrd  Department    July  2,  1917.) 

1.  IiniEBNAi.  BETEmn  €=»8 — Tbarbfkb  Tax — Tbansfeb  or  Nkt  Estate — Stat- 

VTBB. 

Act  Sept  8,  1916,  c.  463,  tit  2,  39  Stat  777  (Comp.  St  1916,  S  CSaO^b), 
is  entitled  "Estate  Tax,"  and  section  201  provides  that  a  tax  equal  to  cer- 
tain percentages  ot  the  value  of  tbe  net  estate,  to  be  determined  as  pro- 
vided in  section  20!},  is  Imposed  on  the  net  estate  of  a  decedent  dying 
after  the  passage  of  the  act  etc.    Held,  that  tbe  tax  Is  upon  the  transfer 
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of  the  net  estate,  and  not  upon  the  separate  auccessions  to  the  property  ot 
each  legatee  or  distributee. 
[Ed.  Note. — For  other  cases,  see  Internal  Bevenue,  Cent  Dig.  U  11, 12.] 

2.  Internal  Retbnxtx  $=32 — Fedbbai.  Estate  Tax  as  Dibkct  Tax— CONsn- 

TUTIONAUTT. 

If  the  federal  estate  tax.  Imposed  by  Act  Cong.  Sept.  8, 1916,  tit.  2,  is  a 
direct  tax,  it  is  void,  as  rldlative  of  Const  U.  S.  art  1,  §  9,  subd.  4,  pro- 
\'lding  that  no  capitation  or  other  direct  tax  shall  be  levied,  unless  in  pro- 
portion to  the  census. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  {  2.] 

3.  Taxation  <g=»S56 — "Tax  on  Pbopebtt" — "TsANSiXB  Tax." 

The  fact  that  a  tax  is  to  be  paid  out  of  property  does  not  render  it  a 
"tax  on  property,"  and  a  tax,  when  imposed  on  the  method  or  privilege 
of  acquisition,  is  a  "transfer  tax." 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  i  1673. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Inheritance  Tax;    Tax— Taxation.] 

4.  Taxation   <g=>895(7) — Transfer   Tax — ^DETERMiNiNa   Amount — Deduction 

OF  Federal  Transfer  Tax. 

The  state  tax  law  relating  to  taxable  transfers  (Consol.  Laws,  c.  60,  art. 
10)  does  not  contemplate  the  deduction,  from  a  decedent's  estate  as  an 
expense  of  administration,  of  the  federal  estate  tax,  imposed  by  Act  Cong. 
Sept  8,  1916,  tit.  2,  in  determining  the  amount  of  the  state  transfer  tax ; 
the  tax  being  imposed,  not  upon  the  amount  which  the  transferee  receives, 
but  upon  the  clear  'market  value  of  the  property  at  tie  time  of  the 
transfer,  being  due  and  payable  at  decedent's  death  as  a  tax  upon  the 
right  to  receive  the  estate  or  a  portion  thereof,  which  the  state  appropri- 
ates at  the  moment  of  the  owner's  decease. 

tEd.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  g  1719.] 

6.  Taxation  <8=»895(7) — Transfbs  Tax — Expenditubes  by  Exbcutob  ob  Ad- 
ministbatob. 

Not  every  legitimate  expenditure  by  an  executor  or  administrator  Is 
to  be  deducted  as  an  expense  of  administration  in  fixing  the  sum  on  which 
the  transfer  tax  on  the  estate  is  to  be  computed ;  the  transfer  tax  paid 
by  an  administrator  to  effect  a  transfer  of  stock  in  a  corporation  of 
another  state,  which  payment  is  necessary  to  render  the  stock  effective  as 
an  asset,  is  not  to  be  allowed,  though  payable  out  of  the  estate  on  final 
settlement  as  a  disbursement;  nor  can  the  expenses  of  litigation  to 
set  aside  a  will,  in  which  the  contestants  were  successful,  be  deducted, 
though  it  is  a  proper  disbursement. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1719.] 

Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Otsego  County. 

In  the  matter  of  the  appraisal,  under  the  tax  law  relating  to  taxable 
transfers,  of  the  estate  of  Frederick  Taylor  Sherman,  deceased,  whose 
executors  were  Arnold  W.  Sherman  and  others.  From  an  amended 
final  order  of  the  Surrogate's  Court,  pursuant  to  a  concurrent  order, 
also  appealed  from,  Eugene  M.  Travis,  as  Comptroller  of  the  State  of 
New  York,  appeals.  Reversed  and  vacated,  and  original  order  restor- 
ed and  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ.  
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La  Fayette  B.  Gleason,  of  New  York  City  (John  B.  Gleason,  of  New 
York  City,  of  counsel),  for  appellant. 

Jerome  S.  Seacord,  of  Unadilla,  for  respondents. 

LYON,  J.  The  sole  question  presented  by  this  appeal  is  whether  the 
tax  commonly  known  as  the  "federal  estate  tax,"  imposed  by  title  2 
of  the  United  States  Revenue  Act  approved  September  8,  1916,  should 
have  been  treated  as  an  expense  of  administration  in  determining  the 
amount  of  the  state  transfer  tax,  and  deducted  from  the  assets  of  the 
estate  prior  io  assessing  the  transfer  tax.  The  order  entered  upon  the 
report  of  the  county  treasurer  of  Otsego  county,  acting  as  appraiser,  de- 
termining the  cash  value  of  the  estate  and  the  amount  of  the  state  trans- 
fer tax  to  which  the  estate  was  liable,  did  not  allow  such  deduction. 
Upon  appeal  to  the  surrogate  of  the  county,  the  sum  of  $3,097.26  paid 
by  the  executors  on  account  of  the  federal  tax  was  deducted  and  allow- 
ed as  an  expense  of  administration  and  said  order  amended  according- 
ly.   From  such  amended  order  this  appeal  has  been  taken. 

The  decedent  was  domiciled  in  the  county  of  Otsego  in  this  state. 
He  died  September  22,  1916,  leaving  an  estate  of  approximately  $235,- 
000.  His  will  was  admitted  to  probate  October  2,  1916.  The  state 
comptroller,  appellant,  bases  his  claim  that  the  federal  tax  is  not  enti- 
tled to  be  considered  an  expense  of  administration  upon  three  grounds : 
(1)  That  it  is  a  tax  imposed  upon  the  separate  legacies  and  distributive 
shares,  and  not  upon  the  estate;  (2)  that,  if  it  be  a  direct  tax,  it  is 
void;  and  (3)  that  the  state  tax  law  does  not  contemi^ate  a  deduction  of 
the  federal  tax  in  determining  the  amount  of  the  State  Transfer  Tax. 

1.  The  cases  mainly  relied  upon  by  the  appellant  to  establish  the  first 
two  propositions  are  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct. 
747.  44  L.  Ed.  969,  and  Matter  of  Gihon,  169  N.  Y.  443,  62  N.  E.  56L 
The  federal  inheritance  tax  under  consideration  in  those  two  cases  was 
that  imposed  by  the  War  Revenue  Act  of  June  13,  1898,  c.  44«  (30  Stat. 
448),  and  differed  radically  in  its  provisions  front  the  present  federal 
act.  In  the  Knowlt(»i  Case,  Mr.  Justice  White,  in  an  opinion  of  con- 
siderable length,  states  the  reasons  which  induced  the  conclusion  by 
him  that  the  federal  inheritance  law  of  June  13,  1898,  imposed  the  tax 
upon  the  transfer  of  the  particular  legacies  or  distributive  shares,  and 
not  upon  the  passing  of  the  whole  amgunt  of  the  personal  estate.  A 
brief  reference  to  that  opinion  and  to  certain  provisions  of  the  1916 
act  will  render  apparent  the  distinction.  Justice  White  points  out  that 
the  heading  of  the  act  of  1898  described  what  is  taxed  as  not  the  "es- 
tates" of  deceased  persons,  but  as  "legacies  and  distributive  shares  of 
personal  property."  After  quoting  the  opening  words  of  section  29  of 
that  act,  he  says : 

"Hills  collocated,  the  statute  clearly  Imposes  this  duty  on  the  particular 
legacies  or  distributive  shares,  and  not  on  the  whole  personal  estate.  It  does 
not  say  that  the  tax  is  levied  on  the  personal  estate  left  by  the  deceased 
person,  but  It  is  Imposed  on  legacies  or  distributive  shares  arising  from  such 
property." 

Title  2  of  the  federal  act  of  1916,  relating  to  the  transfer  of  the 
prc^rty  of  a  decedent  is  entitled  "Estate  Tax."  Section  201  of  that 
act,  as  it  existed  S^tember  22,  1916,  provided : 
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"  •  *  •  A  tax  •  •  •  equal  to  the  following  percentages  of  the  Talue 
of  the  net  estate,  to  be  determined  as  provided  In  section  203,  Is  hereby  Im- 
posed upon  the  transfer  of  the  net  estate  of  every  decedent  dying  after  the 
passage  of  this  act,  whether  a  resident  or  non-retident  of  the  United  States: 
One  per  centum  of  the  amount  of  such  net  estate,  not  in  excess  of  $50,000." 

Then  followed  a  graduated  increase  of  percentage  upon  increased 
amounts  of  net  estates  up  to: 
"Ten  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $S,000,000." 

In  each  of  the  ten  instances  the  percentage  is  to  be  computed  upon 
the  net  estate.  Referring  briefly  to  other  provisions  of  the  act,  section 
202  provides  for  the  manner  in  which  the  value  of  the  gross  estate 
shall  be  determined ;  section  203,  that  the  value  of  the  net  estate  shall 
be  determined  in  the  case  of  a  resident  by  deducting  from  the  value  of 
the  gross  estate  "(1)  [Certain  allowances,  as  heremafter  particularly 
stated] ;  (2)  an  exemption  of  $50,000."  Section  207  provides  that  the 
executor  shall  pay  the  tax  to  the  collector  or  deputy  collector.  *  *  * 
Section  209  provides : 

"That  unless  the  tax  is  sooner  paid  in  fuU,  it  shall  be  a  lien  for  ten 
years  upon  the  gross  estate  of  the  decedent,  except  that  such  part  of  the 
gross  estate  as  is  used  for  the  payment  of  charges  against  the  estate  and 
expenses  of  its  administration,  allowed  by  any  court  having  Jurisdiction 
thereof,  shall  be  divested  of  such  Uen." 

[1]  From  the  foregoing  references  to  the  two  federal  acts  it  is 
apparent  that  the  federal  tax  imposed  by  the  act  of  1916  is  upon  the 
transfer  of  the  net  estate,  and  not  upon  the  separate  successions  to  the 
property  of  each  legatee  or  distributee,  as  was  the  case  under  the  act  of 
1898.  Construing  the  act  of  1916  to  require  placing  the  federal  tax  up- 
on the  several  legacies  and  distributive  shares  would  be  productive  of 
the  grossest  inequality  of  taxation.  For  instance,  a  legatee  under  a  net 
estate,  not  in  excess  of  $50,000,  would  have  been  required  to  pay,  under 
the  act  as  it  existed  September  22,  1916,  a  tax  of  1  per  cent,  while  a 
legatee  of  the  same  amount  under  a  net  estate  exceeding  $5,000,000 
would  then  have  been  required  to  pay  a  tax  of  10  per  cent.  Thus  the 
percentage  and  the  consequent  amount  of  tax  to  be  paid  upon  a  legacy 
of  any  given  amount  would  be  based  not  upon  the  amount  of  the  lega- 
cy, but  would  depend  wholly  upon  the  size  of  the  net  estate  out  of 
which  it  was  carved.  It  can  hardly  be  assumed  that  Congress  intended 
to  enact  a  law  which  would  lead  to  such  an  unequal  and  unreasonable 
result.  Concerning  such  a  construction  of  a  statute  Justice  White 
says: 

"The  gross  Inequalities  whidi  must  inevitably  result  from  the  admission 
of  this  theory  are  readily  illustrated.  •  •  •  It  would  thus  come  to  pass 
that  the  same  person,  occupying  the  same  relation  and  taking  in  the  same 
character  two  equal  sums  from  two  dilTerent  persons,  would  pay  in  the 
one  case  more  than  twice  the  tax  that  he  would  in  the  other.  •  •  •  we 
are  therefore,  bound  to  give  heed  to  the  rule  that,  where  a  particular  con- 
struction of  a  statute  wlU  occasion  great  inconvenience  or  produce  inequality 
and  Injustice,  that  view  is  to  be  avoided  if  another  and  more  reasonable 
interpretation  is  present  in  the  statute.  •  •  *  It  may  be  doubted  by 
some,  aside  from  express  constitutional  restrictions,  whether  the  taxation 
by  Congress  of  the  property  of  one  person,  accompanied  with  an  arbitrary 
provision  that  the  rate  of  tax  shall  be  fixed  with  reference  to  the  sum  of  the 
pnqiierty  of  another,  thus  bringing  about  the  profound  Inequality  which  we 
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have  noticed,  would  not  transcend  the  limitations  arising  from  those  funda- 
mental conceptions  of  free  goTemment  which  underlie  all  constitutional  sys- 
tems." Knowlton  V.  Moore,  supra,  178  U.  S.  76,  77,  20  Sup.  Ct.  pages  761,  762 
(44  li.  Ed.  868). 

The  special  tax  commission  of  New  York  state,  in  its  reoort  trans- 
mitted to  the  Legislature  in  January,  1907  (Senate  Doc.  1910,  vol.  27,  p. 
16),  said  of  this  method  of  gradation,  "Reasons  of  fairness  and  justice, 
as  well  as  sound  theory,  are  on  the  side  of  the  assessment  and  compu- 
tation of  the  tax  upon  the  individual  share  received,"  and  characterized 
a  scheme  of  taxation  biised  upon  the  amount  of  the  estate  as  "unjust 
and  to  be  avoided." 

[2,  S]  2.  As  to  the  contention  of  the  appellant  that,  if  the  federal 
tax  is  a  direct  tax,  it  is  void,  as  violative  of  article  1,  §  9,  subd.  4,  of 
the  Constitution  of  the  United  States,  providing  that  "no  capitation 
or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the  census," 
such  contention  is  undoubtedly  well  founded.  However,  the  act  of 
1916  expressly  states  that  the  tax  is  imposed  not  upon  the  net  estate 
but  upon  the  transfer  of  the  net  estate.  The  fact  that  a  tax  is  to  be 
paid  out  of  property  does  not  render  it  a  tax  on  property.  A  tax, 
when  imposed  on  the  method  or  privilege  of  acquisition,  is  a  transfer 
tax.  Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782.  The  imposi- 
tion by  Congress  of  a  tax  upon  the  transfer  of  the  entire  estate  is  not 
without  precedent.  The  federal  act  of  1864  (13  Stat.  223,  285,  c.  173 
[Comp.  St.  1916,  §  6368]),  not  only  provided  for  a  tax  upon  individual 
legacies  and  distributive  shares  in  personal  property,  as  well  as  a  suc- 
cession tax  upon  real  estate,  but  also  provided  for  a  probate  duty  upon 
the  whole  estate.  Justice  White,  in  his  opinion  in  Knowlton  v.  Moore, 
supra,  178  U.  S.  75,  20  Sup.  Ct.  747,  44  L.  Ed.  969,  states  that  the 
whole  estate  was  taxed  as  such  by  the  probate  duty  found  in  the  act  of 
1864.  That  act  was  declared  to  be  constitutional  in  the  case  of  Schdey 
V.  Rew,  23  Wall.  331. 

[4]  3.  We  think  the  appellant's  contention  that  the  state  tax  law 
relating  to  taxable  transfers  (Consol.  Laws,  c.  60,  art.  10)  does  not  con- 
template the  deduction  of  the  federal  tax  in  determining  the  amount  of 
the  state  transfer  tax  should  be  upheld.  It  was  held  in  the  Matter  of 
Gihon,  169  N.  Y.  443,  62  N.  E.  561,  cited  by  both  parties,  that  neither 
the  amount  of  the  state  tax,  nor  the  amount  of  the  federal  inheritance 
tax  imposed  under  the  War  Revenue  Act  of  1898,  was  deductible,  be- 
cause each  was  a  tax,  not  upon  property,  but  upon  succession — that  is, 
a  tax  on  a  legatee  for  the  privilege  of  succeeding  to  property — and 
was  payable  out  of  his  legacy,  not  out  of  the  estate.  "The  [transfer] 
tax  is  computed,  not  on  the  aggregate  valuation  of  the  whole  estate  of 
the  decedent  considered  as  a  unit  for  taxation,  but  on  the  value  of  the 
separate  interests  into  which  it  is  divided  by  the  will  or  by  the  stat- 
ute laws  of  the  state,  and  is  a  charge  against  each  share  or  interest  ac- 
cording to  its  value,  and  against  the  person  entitled  thereto."  Matter 
of  Westum,  152  N.  Y.  93,  46  N.  E.  315. 

It  may  be  observed  that  under  the  federal  act  of  1898  it  was  the 
amount  of  the  legacy,  not  of  the  net  estate,  as  under  the  federal  act  of 
1916,  that  determined  the  rate  of  taxation ;  also  that  at  the  times  of  the 
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decisions  of  the  Gihon  and  Westum  Cases  the  state  transfer  tax  was 
based  under  the  act  of  1892  (chapter  399),  not  upon  the  amount  of 
each  particular  legacy,  but  upon  the  property  of  the  testator  passing 
to  those  not  specifically  exempted  by  law.  Matter  of  Hoffman,  143 
N.  Y.  327,  38  N.  E.  311.  At  the  extraordinary  session  of  1910  the 
definition  of  the  words  "estate"  and  "property"  was  changed  (chapter 
706)  to  mean  the  property  or  interest  therein  passing  or  transferred 
to  individual  or  corporate  legatees,  and  not  the  property  or  interest 
therein  of  the  decedent.  Matter  of  Zborowski,  213  N.  Y.  109,  107 
N.  E.  44.  Since  that  time  the  state  transfer  tax  has  been  based  upon 
the  amounts  passing  to  the  respective  transferees.  "The  right  to  take 
property  by  devise  or  descent  is  a  creature  of  the  law,  and  not  a  nat- 
ural right — a  privilege,  and  therefore  the  authority  which  confers  it 
may  impose  conditions  upon  it.  From  these  principles  it  is  deduced 
that  the  states  may  tax  the  privilege."  Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed.  1037;  Knowlton 
V.  Moore,  supra. 

The  state  transfer  tax  is  imposed,  not  upon  the  amount  which  the 
transferee  receives,  but  upon  the  clear  market  value  of  the  property 
at  the  time  of  the  transfer,  and  is  due  and  payable  at  the  death  of  the 
decedent.  It  is  a  tax  upon  the  right  to  receive  an  estate,  or  a  portion 
thereof,  which  the  state  appropriates  at  the  moment  of  the  owner's  de- 
cease. Tax  Law,  §  220,  subd.  8  (as  added  by  Laws  1910,  c.  706); 
Matter  of  Josephine  Penfold,  216  N.  Y.  168,  llO  N.  E.  497,  Ann.  Cas. 
1916A,  783.  "The  tax  is  not  upon  the  property,  in  the  ordinary  sense 
of  the  term,  but  upon  the  right  to  dispose  of  it,  and  it  is  not  until 
it  has  yielded  its  contribution  to  the  state  that  it  becomes  the  prop- 
erty of  the  legatee."  United  States  v.  Perkins,  163  U.  S.  625,  16  Sup. 
Ct.  1073, 41  L.  Ed.  287.  The  conditions  of  transfer  have  been  embodied 
by  the  state  in  the  transfer  tax  law.  If  the  federal  government  may  im- 
pose an  inheritance  tax,  which  is  entitled  to  be  deducted  from  the  estate 
prior  to  the  assessment  of  the  state  transfer  tax,  it  has  interfered  with 
such  conditions,  and  has  diminished  the  amount  which  the  state  has 
appropriated  as  a  condition  of  the  transfer  being  had,  by  the  per- 
centage upon  the  sum  appropriated  by  the  federal  government.  The 
state  transfer  tax  will  thus  have  become  one  not  upon  the  whole  estate 
transmitted,  but  one  upon  the  whole  estate  less  the  amount  of  the  fed- 
eral tax.  This  lessening  of  the  transfer  tax,  while  not  large  in  the  case 
at  bar,  would  aggregate  a  very  considerable  sum  when  applied  to  all 
the  estates  subject  to  tax  within  the  state.  The  constitutionality  of  a 
federal  act  entitled  to  such  a  construction  and  effect  might  well  be 
doubted. 

The  federal  act  of  1916  limits  the  subject  of  taxation  to  the  net  es- 
tate, which  is  the  gross  estate  less  $50,(XX),  and  liberal  deductions  on 
account  of  "losses  incurred  during  the  settlement  of  the  estate  arising 
from  fires,  storms,  shipwreck  or  other  casualty,  and  from  theft, 
*  *  *  support  during  the  settlement  of  the  estate  of  those  depend- 
ent upon  the  decedent,  and  such  other  charges  against  the  estate  as 
are  allowed  by  the  laws  of  the  jurisdiction,  whether  within  or  without 
the  United  States,  under  which  the  estate  is  being  administered." 
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Whether,  in  determining  the  amount  of  the  net  estate  for  the  pur- 
pose of  assessing  the  federal  tax,  the  sum  paid  on  account  of  the 
state  transfer  tax  should  be  deducted  from  the  gross  estate,  is  not 
before  us  for  determination.  While  under  the  state  act  the  estate 
transferred  is  subject  to  certain  exemptions  and  limitations  (section 
221),  no  express  provision  is  to  be  found  in  the  act  for  the  allowance  of 
the  sum  paid  on  account  of  the  federal  tax  as  a  disbursement  of  ad- 
ministration. However,  the  act  does  not  contain  any  express  provi- 
sion for  the  allowance  of  commissions  and  the  ordinary  necessary 
expenses  of  administration,  but  it  has  been  held  that  the  making  of 
such  allowances  is  necessarily  implied  from  the  language  of  the  act. 
Matter  of  Josephine  Penfold  Estate,  supra. 

[6]  It  is  not  every  legitimate  expenditure  by  an  executor  or  admin- 
istrator which  is  to  be  deducted  as  an  expense  of  administration  in 
fixing  the  sum  upon  which  the  transfer  tax  is  to  be  computed.  For 
instance,  the  transfer  tax  paid  by  the  administrator  in  order  to  effect 
the  transfer  of  stock  in  a  corporation  of  another  state,  which  pay- 
ment is  necessary  in  order  to  render  the  stock  effective  as  an  asset  of  the 
estate,  is  not  to  be  allowed  as  an  expense  of  administration  in  fixing 
the  transfer  tax,  although  it  is  payable  out  of  the  estate  upon  a  final 
settlement  as  a  disbursement.  Matter  of  William  H.  Penfold  Estate, 
216  N.  Y.  171,  110  N.  E.  499. 

So  the  expense  of  litigation  to  set  aside  a  will,  in  which  the  contest- 
ants were  successful,  cannot  be  deducted  in  fixing  the  transfer  tax, 
although  it  is  a  proper  disbursement  to  be  allowed  upon  the  final  set- 
tlement of  the  estate;  the  court  holding  the  fact  that  the  contestants 
were  put  to  expense  in  contesting  the  will  did  not  diminish  the  value 
of  the  interest  which  devolved  upon  them  upon  the  death  of  the  testa- 
tor.   Matter  of  Westum,  supra. 

I  conclude  that  the  surrogate  was  in  error  in  amending  the  orig- 
inal order  by  allowing  the  federal  tax  to  be  treated  as  an  expense  of 
administration  and  deducted  from  the  assets  of  the  estate  before  com- 
puting the  State  Transfer  Tax. 

The  order  appealed  from  must  therefore  be  reversed  and  vacated, 
and  the  original  order  restored  and  affirmed,  but  without  costs,  as  the 
question  has  not  before  been  determined  by  an  appellate  court.  All 
concur,  except  KELLOGG,  P.  J.,  and  WOODWARD,  J.,  who  dis- 
sent. 


PEOPLE  ex  rel.  NEW  YOKK  CENT.  &  H.  R.  B.  CO.  v.  STATE  BOARD  OF 

TAX  COM'KS  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  2,  1917.) 

Taxation  «s»376(1) — Speciai.  F^AHcmsEs — Bbidoes  over  Katlboad — Statute. 
Under  Tax  Law  (Consol.  Iaws,  c.  60)  9  2,  suM.  3,  declaring  that  a 
special  franchise  shall  be  deemed  to  include  the  value  of  the  tangible 
property  of  a  corporation  situated  In,  upon,  under,  or  above  any  street, 
etc..  In  connection  with  the  special  franchise,  and  that  the  tangible  prop- 
erty so  included  shall  be  taxed  as  part  of  the  special  franchise,  where. 
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v^en  a  railroad's  predecessor  constructed  its  road  across  streets  in  a  city 
below  their  natural  grade,  It  was  required  by  its  charter  (I>aw8  1846,  c. 
216,  §  14)  to  restore  the  highway  to  its  former  state,  so  as  not  to  have 
Impaired  its  usefulness,  bridges,  constructed  by  the  road's  predecessor,  to 
carry  the  streets  over  Its  tracks,  were  not  taxable  to  the  road  as  special 
franchises,  since  it  derived  no  benefit  from  them. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  Sf  626,  62&-e31.] 

Appeal  from  Special  Term,  Albany  County. 

Certiorari  proceedings  by  the  People,  on  the  relation  of  the  New 
York  Central  &  Hudson  River  Railroad  Company,  against  the  State 
Board  of  Tax  Commissioners,  wherein  the  City  of  Poughkeepsie  in- 
tervened as  a  party,  to  review  special  franchise  assessments  in  the  city. 
From  orders  confirming  reports  of  a  referee,  relator  and  defendants 
appeal.    Orders  modified,  and,  as  modified,  affirmed. 

Sir  proceedings  were  Instituted  by  the  relator  to  review  by  certiorari  special 
franchise  assessments  in  the  dty  of  Poughkeepsie  for  the  years  1908  to  1913, 
inclusive.  The  proceedings  were  referred  to  the  same  referee,  who  has  made  a 
report  in  each  proceeding,  which  reports  have  been  separately  confirmed,  and 
from  the  orders  of  confirmation  appeals  have  been  taken  both  by  the  relator 
and  the  defendants.  The  city  of  Poughkeepsie  Intervened  as  a  party  defend- 
ant to  support  the  assessments  as  made  by  the  state  board  of  tax  commission- 
ers. It  lias  been  stipulated  that  all  the  papers  on  these  appeals  be  printed  as 
one  record  and  argued  together. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 

COCHRANE,  and  SEWELL,  JJ. 

Alex.  S.  Lyman,  of  New  York  City  (George  H.  Walker,  of  New 
York  City,  of  counsel),  for  relator. 

John  B.  Grubb,  of  Poughkeepsie  (Prank  B.  Lown,  of  Poughkeepsie, 
of  counsel),  for  city  of  Poughkeepsie. 

COCHRANE,  J.  In  assessing  the  value  of  the  relator's  special 
franchises  in  the  city  of  Poughkeepsie,  the  state  board  of  tax  commis- 
sioners regarded  certain  overhead  bridges  whereby  streets  in  said  city 
were  carried  over  the  line  of  the  railroad  as  tangible  property  belong- 
ing to  the  relator.  At  the  hearings  before  the  referee  a  statwnent 
was  submitted,  showing  the  valuaticm  of  these  bridges  as  fixed  by  the 
commission,  which  were  included  in  the  franchise  valuations.  The 
referee  eliminated  from  the  assessments  the  value  of  these  bridges. 
This  is  the  only  grievance  which  the  city  of  Poughkeepsie  urges  on  this 
appeal. 

Section  2,  subdivision  3  of  the  Tax  Law,  declares  as  follows : 

"A  special  franchise  shall  be  deemed  to  include  the  value  of  the  tangible 
property  of  a  person,  copartnership,  a.ssoclatlon  or  corporation  situated  In, 
upon,  under  or  above  any  street,  highway,  public  place  or  public  waters  in 
connection  with  the  special  franchise.  The  tangible  property  so  included 
shall  be  taxed  as  a  part  of  the  special  franchise." 

The  railroad  was  constructed  by  the  predecessor  of  the  relator  across 
the  streets  in  question  and  below  their  natural  grade,  and  according 
to  the  charter  of  the  relator's  predecessor,  being  chapter  216  of  the 
Laws  of  1846,  it  became  necessary  for  the  constructing  railroad  com- 
pany (section  14)  to  restore  the  "road  or  highway  thus  intersected  to 
its  iortnec  state  in  a  suificient  manner  so  as  not  to  have  impaired  its 
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usefulness."  In  obedience  to  this  statutory  requirement  the  bridges 
were  built  by  the  predecessor  of  the  relator  when  the  railroad  was 
constructed.  Similar  provisions  have  been  included  in  subsequent  stat- 
utes requiring  railroad  corporations  in  constructing  their  railroads 
to  restore  highways  in  such  a  manner  as  not  to  interfere  with  their 
usefulness  by  the  traveling  public. 

In  People  ex  rel.  Buffdo  &  Lake  Erie  Traction  Company  v.  State 
Board  of  Tax  Commissioners,  209  N.  Y.  496,  103  N.  E.  776,  a  street 
railroad  corporation  had  constructed  and  maintained  a  pavement  be- 
tween and  near  its  tracks  by  virtue  of  a  provision  in  the  Railroad  Law 
which  required  it  to  "have  and  keep  in  permanent  repair  that  portion 
of  such  street,  avenue  or  public  place  between  its  tracks,  the  rails  of 
its  tracks,  and  two  feet  in  width  outside  of  its  tracks."  It  was  held 
that  such  pavement  was  not  tangible  property  of  the  corporation,  for 
the  purpose  of  assessing  the  vdue  of  its  special,  franchise.  It  was 
stated  that  there  was  nothing  in  the  language  of  the  statute  suggesting 
the  idea  that  the  corporation  was  to  become  the  owner  of  any  part  of 
the  street,  which  the  mandate  of  the  statute  required  it  to  keep  in 
rq>air,  and  that  the  paving  was  really  for  the  benefit  of  the  community 
at  large,  from  which  the  railroad  company  derived  no  special  or 
peculiar  benefit.  In  the  present  case  the  bridges  in  question  are  entirely 
unnecessary  for  the  operation  of  the  railroad,  but  have  been  establish- 
ed and  are  maintained  absolutely  for  the  benefit  of  the  community  and 
the  traveling  public,  in  obedience  to  a  mandate  of  the  statute  requiring 
the  railroad  corporation  for  manifest  reasons  of  fairness  to  so  con- 
struct them  for  the  purpose  of  restoring  the  highway  to  its  former  de- 
gree of  usefulness.  There  is  no  distinction  in  principle  between  the 
case  cited  and  the  present  case.  If  the  relator  derived  any  benefit 
from  these  structures,  a  totally  different  question  would  exist.  The 
case  of  People  ex  rel.  Buffalo  &  Lake  Erie  Traction  Company  v. 
State  Board  of  Tax  Commissioners,  209  N.  Y.  502,  103  N.  E.  778, 
presents  both  phases  of  the  question  and  illustrates  the  distinction. 

The  relator  appeals,  because  it  has  been  assessed  for  a  special  fran- 
chise in  North  Water  street  Whrai  the  railroad  was  constructed,  it 
crossed  said  street  diagonally.  Land  was  acquired  adjacent  to  the 
right  of  way,  and  the  street  was  relocated  on  the  land  so  acquired. 
The  street  as  thus  relocated  was  accepted  by  tiie  city.  The  referee 
held  that  formal  action  on  the  part  of  the  city  was  necessary  to  accom- 
plish a  release  or  discontinuance  of  the  original  street.  It  appears  in 
evidence  that  the  city  took  action  approving  of  the  plans  for  relocating 
and  restoring  the  street  in  question,  and  for  more  than  50  years  it  has 
acquiesced  in  the  relocation  as  made  by  the  railroad  company.  The 
dty  on  this  appeal  makes  no  objection  to  the  claim  of  the  relator  in  this 
respect 

The  orders  should  be  modified,  so  as  to  direct  the  cancellation  of  the 
North  Water  street  assessments,  and,  as  so  modified,  affirmed,  with 
costs  as  of  one  appeal  to  the  relator  against  the  dty.    All  concur. 
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PEOPLE  ex  reL  TIMS  ▼.  BINGHAM,  Police  C!om'r. 

(Snpreme  Court,  Special  Term,  New  York  County.    April  4,  1906.) 

MANDAMtrs  €=»143(1) — Keihstateiient  of  Retired  Pouceiien — Tiux  fob 
Brinoirg  Surr. 

Relator,  baring  been  retired  from  the  police  force  under  Greater  New 
York  Charter  (Laws  1901,  c.  466)  §  354,  authorizing  the  commissioner  to 
retire  and  dismiss  from  membership  and  to  grant  pensions  to  members 
who  have  become  disabled,  was  not  required  to  bring  mandamus  pro- 
ceedings for  reinstatement  within  four  months  after  decision;  section 
302,  providing  for  such  limitation,  applying  only  to  dismissals  for  mis- 
conduct. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  H  282-284.] 

Application  for  mandamus,  on  the  relation  of  one  Tims,  against  The- 
odore A.  Bingham,  Police  Commissioner,  for  reinstatement  as  a  mem- 
ber of  the  police  force  of  the  City  of  New  York.  Alternative  writ 
granted,  and.  corporation  counsel  moves  to  dismiss  writ.  Motion  de- 
nied. 

Grant  &  Rouss,  of  New  York  City,  for  petitioner. 

J.  J.  Delany,  Corp.  Counsel,  of  New  York  City,  for  respondent 

CLINCH,  J.  The  relator  was  retired  and  dismissed  from  member- 
ship in  the  police  force  by  the  police  commissioner  under  the  provi- 
sions of  section  354  of  the  Greater  New  York  Charter,  which  author- 
izes the  commissioner  to  "retire  and  dismiss  from  membership 
*  *  *  and  thereupon  to  grant  pensions  to"  any  member  of  the 
force  who  shall  have  become  disabled  physically  or  mentally,  etc.  An 
alternative  writ  of  mandamus  has  been  granted  to  the  relator  directing 
the  police  commissioner  to  restore  the  relator  to  his  position  and  rai^ 
in  the  police  department,  and  forthwith  to  assign  him  to  active  duties. 
The  corporation  counsel  moves  to  supersede  or  dismiss  this  writ  on  the 
ground  that  the  proceeding  was  not  instituted  within  the  limitation 
prescribed  in  section  302  of  the  Greater  New  York  Charter. 

The  question  presented  is  whether  the  limitation  prescribed  by  sec- 
tion 302  applies  to  the  case  of  an  officer  who  has  been  "retired  or  dis- 
missed" under  the  provisions  of  section  354.  Section  302  relates  to 
"Police  commissioner;  punishments  by;  limitations  of  suits  for  rein- 
statement, etc.,"  and  it  is  therein  provided  that  the  police  commissioner 
shall  have  power,  in  his  discretion,  on  conviction  by  him  or  by  any 
court  or  officer  of  competent  jurisdiction,  of  a  member  of  the  force, 
of  any  criminal  offense,  neglect  or  disobedience  of  orders,  or  absence 
without  leave,  or  any  conduct  injurious  to  the  public  peace  or  welfare 
or  immoral  conduct  or  conduct  unbecoming  an  officer,  or  any  breach 
of  discipline,  to  punish  the  offending  party  by  reprimand,  suspension, 
withholding  pay,  etc.,  or  by  dismissal  from  the  force.  And  in  the  same 
section  it  is  further  provided  that  no  proceeding  shall  be  brought  to  pro- 
cure restoration  or  reinstatement  to  the  police  force  or  department  un- 
less the  proceeding  shall  be  instituted  within  four  months  after  the  de- 
cision or  order  sought  to  be  reviewed. 
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It  is  perfectly  plain  that,  although  the  word  "dismiss"  is  used,  in 
both  sections  302  and  354,  it  is  not  used  in  the  same  sense  in  both  cases. 
When  an  officer  is  dismissed  in  accordance  with  the  provisions  of  sec- 
tion 302,  he  is  peremptorily  discharged  in  disgrace  on  bis  conviction  of 
misconduct  of  some  sort.  His  connection  with  the  force  ceases,  and 
he  is  in  exactly  the  same  position  so  far  as  any  obligation  on  the  part 
of  the  city  is  concerned  as  if  he  had  never  been  a  member.  When,  how- 
ever, he  is  "retired  or  dismissed"  under  the  provisions  of  section  354 
a  very  different  condition  arises.  He  still  remains  a  member  of  the 
force  to  all  intents  and  purposes,  except  that  he  is  excused  from  active 
duty.  He  is  not  discharged  nor  removed  from  office,  and  he  continues 
to  draw  a  salary  from  the  city  in  the  form  of  a  pension.  The  city  ad- 
mits this  in  its  return  to  the  alternative  writ,  wherein  it  is  affirmatively 
alleged  as  a  further  and  separate  defense  that  "the  relator  was  not 
removed  from  the  police  force  of  the  police  department  of  the  city  of 
New  York,  but  was  retired  pursuant  to  the  provisions  of  section  354  of 
the  Revised  Charter."  If  he  were  not  removed  from  the  police  force, 
and  is  still  a  member  thereof,  the  relator's  application  cannot  be  re- 
garded as  such  an  application  for  reinstatement  as  is  contemplated  by 
the  provisions  of  section  302.  It  is  apparent,  therefore,  that  the  four 
months'  limitation  prescribed  by  section  302  is  not  applicable  to  the 
relator's  case.  He  is  seeking,  not  reinstatement  to  the  force  after  a 
discharge,  but  reinstatement  to  active  duty,  and  his  application  for 
such  relief  can  be  barred  only  by  unreasonable  laches.  The  relator's 
explanation  of  the  delay  in  making  this  application  is  reasonable  and 
adequate. 

The  motion  is  denied,  with  costs.    Settle  order  upon  notice. 


WACKENHUT  et  al.  v.  EMPIRE  GAS  &  ELECTBIC  CO. 
(Supreme  Court,  Equity  Term,  Cayuga  County.    July  12,  1917.) 

1.  EaropPEL  ®=»g2(2) — Gas  Contkacts. 

A  gas  company,  which,  for  several  years  had  the  benefit  of  a  contract 
with  the  dty,  was  thereafter  estopped  to  question  its  liability  thereon, 
on  the  ground  that  its  predecessor  made  the  contract 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent.  Dig.  §  201.] 

2.  CosTBAOTB  «=>71(6) — Gas  a>d  Electbio  Companies — Consideration. 

A  contract  to  furnish  gas  and  electric  service  at  stipulated  rates,  made 
with  the  city,  is  based  on  sufficient  consideration,  if  made  in  consideration 
of  the  dty  dismissing  litigation  by  the  city  against  the  company. 

[Bd.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {  29tt.] 

i,  MUNICIFAI.  COBFOBATIONS  ^=3247 — GAS  AND   ElECTRIO   SERVICE — PoWI»  TO 

Contract — Estoppeu 

A  gas  and  electric  service  company,  which  entered  into  a  contract  with 
the  mayor  of  the  city  to  furnish  service  at  certain  rates  in  consideration 
of  his  dismissing  a  suit  against  the  company,  and  which  furnished 
service  at  those  rates  for  a  number  of  years,  was  thereafter  estopped  to 
deny  the  validity  of  the  contract  on  the  ground  that  It  was  ultra  vires  as 
to  the  dty. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent.  Dig.  {{ 
651-666,682.1 
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4.  Gas  <@=>14(1) — Gas  and  Electbic  Sebvice — Contbact — ^Who  mat  Bnfobce. 

If  a  contract  between  the  city  and  tlie  gas  and  electric  company  for 
service  at  stipulated  rates  Is  valid.  It  may  be  enforced  by  tbe  consumers. 
[Ed.  Note. — For  other  cases,  see  Gas,  Cent  Dig.  8  10.] 

5.  Injunction  e=>59(2) — Gab  and  Elbctbio  Sebvick — GonnrKAors — Enfobcb- 

MENT. 

The  mere  fact  that  a  gas  and  electric  company  filed  a  petition  under 
Public  Service  (Commissions  Law  (ConsoL  Laws,  c.  48)  §  71,  to  fix  its 
rates,  does  not  prevent  a  proceeding  for  Injunction  prohibiting  change 
in  rates  agreed  upon  In  a  contract  with  the  city,  although  the  rates  fixed 
by  the  Public  Service  Commission  may  eventually  supersede  the  contract. 

(Ed.  Note. — For 'other  cases,  see  Injunction,  Cent.  Dig.  {  115.] 

Suit  by  Jacob  Wackenhut  and  others  against  the  Empire  Gas  &  Elec- 
tric Company.    Decree  for  plaintiffs. 

Richard  C.  S.  Drummond,  of  Auburn,  for  plaintiffs. 
L.  G.  Hoskins,  of  Geneva  (Clyde  W.  Knapp,  of  Lyons,  of  counsel), 
for  defendant. 

CLARK,  J.  In  December,  1905,  the  mayor  of  the  city  of  Auburn 
filed  a  petition  with  the  commission  of  gas  and  electricity,  requesting 
it  to  fix  the  illuminating  power,  purity,  pressure,  and  price  of  gas  in 
that  city.  Hearings  were  had  before  the  commission,  and  all  the  evi- 
dence on  the  part  of  the  petitioner  had  been  furnished,  and  an  adjourn- 
ment was  taken  to  permit  the  Auburn  Gas  Company  to  furnish  its  evi- 
dence. Pending  that  adjournment,  representatives  of  the  gas  company 
and  the  city  had  various  negotiations,  which  culminated  in  a  contract 
dated  July  9,  1906.  This  defendant  has  since  merged  and  taken  over 
the  properties,  franchises,  etc.,  of  the  Auburn  Gas  Company,  and 
carried  out  the  terms  of  said  contract  until  on  or  about  August  1,  1910. 
The  contract  above  referred  to  recited  the  fact  of  the  institution  of 
the  proceedings  by  the  mayor  before  the  commission  of  gas  and  elec- 
tricity, and  the  fact  that  various  hearings  had  been  had,  and  the  mat- 
ter had  been  adjourned  to  enable  the  gas  company  to  produce  evidence 
in  support  of  its  contention,  and  that  it  was  the  desire  of  both  parties 
to  have  an  amicable  adjustment  and  settlement  of  their  differences 
without  further  proceedings  before  said  commission,  and  it  further 
provided  that : 

"In  consideration  of  the  said  party  of  the  second  part  (the  city  represented 
by  the  Mayor)  withdrawing  his  petition  and  complaint  from  said  commission 
of  gas  and  electricity  and  consenting  that  said  proceedings  may  be  discon- 
tinued, the  said  first  party  [the  gas  company]  does  hereby  promise  and  agree 
that  beginning  with  the  1st  day  of  August,  1906,  and  up  to  the  1st  day  of  Au- 
gust, 1009,  It  will  furnish  artificial  or  manufactured  gas  for  illunrinatlng, 
power,  and  heating  purposes  to  all  consumers  in  the  city  of  Auburn  who  may 
desire  the  same  at  and  for  rates  which  shall  not  exceed  the  following:  $1.23 
per  thousand  cubic  feet,  but  if  paid  for  on  or  before  the  15th  day  of  the  month 
In  which  the  bill  therefor  is  first  rendered,  a  discount  of  10  cents  per  thousand 
cubic  feet  shall  be  allowed,  making  the  net  rate  $1.13  per  thousand  cubic  feet ; 
from  August  1,  1909,  to  August  1,  1910,  ?1.18  per  thousand  cubic  feet,  but  If 
paid  for  on  or  before  the  15th  day  of  the  month  In  which  the  bill  therefor  is 
first  rendered  a  discount  of  10  cents  per  thousand  cubic  feet  shall  be  allowed, 
making  the  net  rate  $1.08  per  thousand  cubic  feet;    on  and  after  August  1, 
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1910.  $1.10  per  thousand  cnblc  feet,  but  If  paid  for  on  or  before  the  16th  day 
of  the  month  in  which  the  bill  therefor  is  first  rendered,  a  discount  of  10  cents 
per  thousand  cubic  feet  shall  be  allowed,  making  the  net  rate  $1  per  thousand 
cubic  feet;  but  nothing  herein  contained  shall  prevent  the  party  of  the  first 
pnrt  from  charging  a.niiniTnum  rate  of  50  cents  per  month  for  gas  furnished." 

The  contract  further  provided,  among  other  things,  that  the  agree- 
ment was  made  by  the  mayor  for  and  on  behalf  of  all  consumers  of 
gas  in  the  city  of  Auburn,  or  all  who  might  consume  gas  within  the 
period  covered  by  the  agreement,  and  each  such  consumer  was  to  have 
the  same  rights,  privileges,  and  power  under  the  agreement  as  though 
said  consumer  were  individually  a  party  thereto,  and  was  to  have  the 
same  rights  and  defenses,  in  case  of  noncompliance  by  the  gas  com- 
pany with  any  of  the  terms  of  the  agreement,  that  said  consumer 
might  have  in  case  said  commission  of  gas  and  electricity  had  made 
an  order  in  the  premises. 

After  the  execution  of  the  contract  the  city  authorities  discontinued 
the  proceedings  before  the  commission  of  gas  and  electricity  and  the 
gas  company  complied  with  the  terms  of  the  agreement  up  to  August 
1,  1910,  since  which  time  the  Auburn  Gas  Company  and  this  defend- 
ant, its  successor,  has  refused  to  furnish  gas  in  accordance  with  the 
terms  of  the  contract  it  had  signed.  Various  communications  and  con- 
ferences have  been  had  between  the  parties,  since  defendant  refused  to 
comply  with  the  terms  of  its  contract,  with  a  view  of  adjusting  their 
differences,  but  without  success,  and  finally  defendant  began  to  re- 
move meters  and  cut  off  gas  service  from  its  customers,  including 
the  plaintiff  Jacob  Wackenhut,  and  said  city,  and  plaintiffs  bring  this 
action  to  restrain  defendant  from  cutting  off  gas  and  the  service 
thereof  from  either  of  the  plaintiffs,  or  from  any  consumer  of  gas  in 
said  city  of  Auburn,  and  from  removing  from  the  residences  and 
places  of  business  of  the  consumers  of  gas  in  said  city  any  meters 
therein,  and.  that  defendant  be  restrained  from  collecting  or  attempting 
to  collect  a  rate  for  gas  in  the  city  of  Auburn  in  excess  of  that  provided 
for  in  the  contract. 

The  defendant  declines  to  be  bound  by  the  terms  of  the  agreement, 
claiming  that  the  contract  is  illegal,  because  made  in  perpetuity,  also 
that  it  is  ultra  vires  and  void,  because  neither  the  mayor  nor  the  city 
of  Auburn  had  any  authority  to  make  it ;  also  that  plaintiffs,  not  be- 
ing parties  to  the  contract,  have  no  l^al  capacity  to  sue ;  and,  finally, 
that  defendant  is  not  liable  here,  because  it  was  not  a  party  to  the 
contract,  which  was  made  by  its  predecessor,  the  Auburn  Gas  Com- 
pany. 

[1]  So  far  as  the  last  point  is  concerned,  it  is  sufficient  to  say  that 
the  defendant  regularly  merged  the  Auburn  Gas  Company  on  the  11th 
day  of  August,  1911,  pursuant  to  the  provisions  of  the  Transporta- 
ticm  Corporations  Law  (Cbnsol.  Laws,  c.  63)  §§  60-66,  and  Stock  Cor- 
poration Law  (Consol.  Laws,  c.  59)  §  15,  by  which  merger  it  became 
possessed  of  all  the  estate,  property,  rights,  privileges,  and  franchises 
of  said  Auburn  Gas  Company.  Defendant  has  had  the  benefit  of  the 
property,  franchises,  contracts,  etc.,  of  the  company  which  it  merged, 
and,  having  had  the  benefit  of  the  contract  in  question,  it  cannot  escape 
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liability  thereunder,  if  the  contract  is  a  legal  and  enforceable  one.  In- 
deed, defendant  fully  recognized  this  contract  as  late  as  August  5,  1913, 
when  it  wrote  to  the  mayor  and  common  council  of  the  city,  using  these 
words : 

"When  we  made  tbe  agreement  In  regard  to  the  price  of  gas  in  Anbum 
with  Mayor  Aiken  In  1906,  we  made  It  In  good  faltb  and  expected  to  carry  It 
out." 

[2]  When  the  contract  in  question  was  made,  the  city  did  not  grant 
to  the  gas  company  any  franchise  to  lay  its  mains  in  the  streets.  Its 
franchise  had  been  granted  previously.  The  contract,  however,  was 
based  on  a  sufficient  consideration,  and  that  was  the  discontinuance  of 
a  litigation  before  the  commission  of  gas  and  electricity,  which  had 
been  instituted  by  the  city  authorities  against  the  gas  company,  and 
which  litigation  was  settled  and  discontinued  at  the  request  of  the 
gas  company  when  the  contract  was  made.  The  discontinuance  of  that 
litigation  by  the  city  authorities,  which  was  never  re<^ened,  was  a 
sufficient  consideration  for  the  contract.  The  contract  itself  plainly 
states  that  it  was  made  in  consideration  of  the  city  withdrawing  said 
proceeding,  which  it  did. 

[3]  Defendant  asserts  that  the  mayor  had  no  right  to  make  this'  con- 
tract, and  that  it  is  ultra  vires  and  void.  For  many  years  there  had 
been  differences  between  the  gas  company  and  its  patrons  in  Auburn 
with  reference  to  the  price  of  gas ;  the  citizens  insisting  that  the  com- 
pany could  and  should  furnish  gas  at  the  rate  of  $1  per  thousand  cubic 
feet.  After  the  city  authorities  had  instituted  before  the  commission 
of  gas  and  electricity  the  proceedings  which  would  settle  definitely  the 
controversy  between  the  parties,  defendant  negotiated  with  the  mayor 
with  reference  to  the  matter  and  the  result  of  these  negotiations  was  the 
contract  in  question.  Defendant,  when  it  wished  to  get  rid  of  the 
litigation  before  the  commission  of  gas  and  electricity,  recognized  the 
right  and  power  of  the  mayor  to  deal  with  the  situation,  and  had  its 
negotiations  with  him,  which  resulted  in  this  contract.  The  subject- 
matter  was  something  which  defendant  recognized  the  mayor  had 
charge  of  and  with  which  he  was  competent  to  deal.  Both  the  defend- 
ant and  the  mayor  beUeved  that  he  had  a  perfect  right,  not  only  to  dis- 
continue the  litigation  before  the  commission  of  gas  and  electricity,  but 
to  make  the  contract  which  followed  said  discontinuance  and  was  part 
of  the  same  transaction.  Defendant  has  had  .the  benefit  of  the  con- 
tract thus  made  for  four  years,  receiving  the  price  for  gas  it  provided 
for,  and  finally,  when  the  time  came  for  that  portion  of  the  contract 
which  provided  for  $1  gas  to  go  into  effect,  defendant  repudiates  the 
contract,  and  urges  that  the  mayor  had  no  right  to  make  it,  and  that 
it  is  void. 

[4]  I  do  not  think  defendant  should  be  heard  to  question  the  au- 
thority of  the  party  with  whom  it  made  this  contract,  and  who  in 
making  it  acted  under  color  of  right.  It  should  not  be  permitted  to 
retain  the  beneficial  results  of  the  contract,  and  deprive  the  other  party 
of  similar  advantages.  In  the  negotiations  for  this  contract,  both  par- 
ties proceeded  in  good  faith,  each  assumed  and  believed  that  the  mayor 
had  a  right  to  act  in  the  premises,  and  defendant,  having  had  the  bene- 
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fit  of  the  contract  and  having  received  pay  for  gas  at  the  advanced 
rate  for  four  years,  should  now  be  estopped  from  questioning  the 
validity  of  the  contract,  or  the  right  of  the  plaintiffs  to  maintain  this 
action.  If  the  contract  was  valid  the  consumers  of  gas  in  the  city  have 
a  right  to  enforce  it.  Famsworth  v.  Boro  Oil  &  Gas  Co.,  216  N.  Y.  40, 
109  N.  E.  860;  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76 
N.  E.  211,  1  L.  R.  A.  958,  5  Ann.  Gas.  504;  Simons  Sons  Co.  v.  Md. 
Tel.  Co.,  99  Md.  141,  57  Atl.  193,  63  L.  R.  A.  777;  Rochester  Tel.  Co. 
V.  Ross,  125  App.  Div.  76,  109  N.  Y.  Supp.  381 ;  Id.,  195  N.  Y.  429, 
88  N.  E.  793;  Public  Service  Com.  v.  Westchester  St.  R.  R.  Co.,  206 
N.  Y.  209, 99  N.  E.  536;  Murray  v.  N.  Y.  Tel.  Co.,  81  Misc.  Rep.  636, 
143  N.  Y.  Supp.  534;  City  of  Yonkers  v.  Yonkers  E.  L.  &  P.  Co.,  173 
App.  Div.  477,  159  N.  Y.  Supp.  439;  Kings  County  Lighting  Co.  v. 
City  of  N.  Y.,  176  App.  Div.  175,  162  N.  Y.  Supp.  581. 

[5]  It  is  urged  by  the  learned  counsel  for  defendant  that  prior  to 
the  commencement  of  this  action  defendant  filed  a  complaint  with  the 
Public  Service  Commission,  Second  Department,  under  the  provisions 
of  section  71  of  the  Public  Service  Commissions  Law,  praying  for  a 
determination  as  to  the  just  and  reasonable  rates  to  be  charged  for  gas 
in  the  city  of  Auburn,  which  proceeding  is  still  pending  and  undeter- 
mined, and  that  the  Public  Service  Commission  has  the  right  to  fix  the 
rates  for  gas  furnished  at  Auburn,  even  though  the  contract  in  question 
is  declared  valid.  While  it  is  undoubtedly  true  that  the  Public  Ser\'ice 
Commission  has  power  to  adjust  rates  and  either  raise  or  lower  them 
as  justice  requires,  I  am  not  aware  that  it  has  power  to  interfere  with 
rates  agreed  upon  by  parties  under  contracts.  But  even  if  it  has  the 
power  to  fix  rates,  which  would  supersede  those  provided  for  in  this 
contract,  that  would  not  preclude  the  Supreme  Court  from  entertaining 
jurisdiction  of  this  case  and  rendering  judgment  that  would  be  effectual 
in  enforcing  the  terms  of  the  contract  as  to  rates  for  gas  furnished  in 
Auburn  until  such  time  as  the  rates  were  adjusted  on  a  different  basis 
by  the  Public  Service  Commission.  Richman  v.  Consolidated  Gas  Co., 
186  N.  Y.  209,  78  N.  E.  871. 

It  is  my  conclusion  that  defendant  is  estopped  from  questioning  the 
validity  of  the  contract,  which  was  made  at  its  solicitation,  and  which 
it  has  acted  upon,  and  from  which  it  has  derived  substantial  benefits 
(Famsworth  v.  Boro  Oil  &  Gas  Co.,  supra),  and  that  it  is  valid  and  en- 
forceable, at  least  during  defendant's  corporate  existence,  unless  the 
terms  of  the  contract,  in  so  far  as  they  attempt  to  fix  the  price  at  which 
gas  should  be  furnished,  should  be  superseded  by  rates  fi.xed  by  the 
Public  Service  Commission,  but  until  the  determination  of  that  ques- 
tion by  said  Commission  the  contract  is  enforceable  during  defendant's 
corporate  existence. 

It  follows  that  the  plaintiffs  are  entitled  to  a  permanent  injunction 
restraining  and  enjoining  defendant  from  catting  off  gas  and  service 
thereof  from  the  plaintiff  Jacob  Wackenhut  and  his  place  of  residence, 
and  from  the  city  of  Auburn,  and  from  taking  or  removing  the  gas 
meters  therefrom,  and  permanently  enjoining  and  restraining  defend- 
ant from  cutting  off  gas  and  the  service  thereof  from  any  consumer 
of  gas  within  the  city  of  Auburn,  and  from  taking  away  or  removing 
166N.Y.S.— 3 
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from  the  places  of  residence  or  business  of  any  such  consumers  the  gas 
meters  therein,  and  generally  for  the  injunctive  relief  demanded  in  the 
complaint,  excepting  that  defendant  is  not  prohibited  and  enjoined 
from  collecting  the  80-50  cent  rate  from  such  consumers  in  Auburn  as 
may  be  willing  to  pay  it,  and  plaintiff  is  also  entitled  to  the  costs  of  this 
action  to  be  taxed. 
Findings  may  be  submitted,  and  judgment  entered  accordingly. 


(100  Misc.  B«p.  664) 

ROBERT  DOLLAR  CO.  T.  CANADIAN  CAB  &  FOTTNDBT  CO.,  Limited,  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July  10,  1917.) 

Corporations  9=>668(4) — ^Actioits — Skbvioe  of  Process — ^"Doiro  Bubinbss 
IN  TUB  State." 

Where  a  Canadian  corporatloo,  having  maintained  a  factory  In  New 
York  state,  organized  a  new  corporation,  all  of  the  stock  In  which  It  re- 
tained, and  assigned  to  the  new  corporation  all  Its  contracts,  guaranteeing 
performance  thereof,  the  New  York  corporation  was  not  Its  agent,  and 
It  was  not  doing  business  In  the  state,  so  as  to  make  service  of  summons 
on  the  New  York  corporation  binding  on  the'  Canadian  corporation. 
[Bd.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |  2610.] 

Action  by  the  Robert  Dollar  Company  against  the  C^adian  Car  & 
Foundry  Company,  Limited,  and  others.  On  motion  to  set  aside  service 
of  summons.     Motion  granted. 

T.  Ludlow  Chrystie,  of  New  York  City,  for  the  motion. 
Frederic  E.  Mygatt,  of  New  York  City,  opposed. 

TIERNEY,  J.  This  is  a  motion  to  set  aside  the  service  of  the  sum- 
mons upon  a  foreign  corporation  through  delivery  of  the  same  to  one 
of  its  officers  within  this  state,  upon  the  ground  that  our  statutes  do 
not  provide  for  such  service  where  the  defendant  is  not  doing  business 
within  this  state.  The  motion  was  made  about  a  year  ago,  but  its 
hearing  has  been  adjourned  while  the  question  of  the  constitutionality 
of  the  section  of  the  Code  providing  for  service  upon  a  foreign  cor- 
poration has  been  taken  to  and  decided  by  the  Court  of  Appeals.  Rob- 
ert Dollar  Co.  v.  Canadian  Car  &  Foundry  Co.,  220  N.  Y.  270,  115  N. 
E.  711. 

The  motion  is  now  to  be  determined  upon  the  question  of  fact  of 
whether  at  the  time  of  the  commencement  of  this  action  the  defendant 
was  doing  business  within  this  state.  The  summons  was  served  on 
July  29,  1916.  Prior  to  March  8,  1916,  this  defendant  was  doing  busi- 
ness in  this  state  in  connection  with  the  performance  of  two  contracts 
for  the  furnishing  of  munitions  to  the  Russian  government  The  proofs 
leave  no  doubt  of  that,  and  it  had  as  its  local  agent  a  domestic  corpora- 
tion, whose  corporate  name  is  Agency  of  C^^mdian  C^ar  &  Foundry 
Company,  Limited.  This  was  organized  by  the  Canadian  company, 
which  owns  all  of  its  capital  stock.  In  March,  1916,  the  Canadian 
company  assigned  to  the  New  York  company  the  contracts  with  the 
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Russian  government  and  all  the  subcontracts  that  it  had  made  with 
numerous  firms  or  corporations  for  supplying  the  means  of  perform- 
ing the  main  contracts,  and  the  New  York  company  agreed  to  com- 
plete the  performance  of  the  contracts.  The  Canadian  company  guar- 
anteed the  completion  of  the  contracts  by  its  assignee,  and  the  bonds 
of  the  surety  companies  which  had  guaranteed  performance  of  the 
contracts  by  the  Canadian  company  were  continued  as  applicable  to 
the  performance  of  the  contracts  by  the  New  York  company.  The 
Canadian  company  deposited  its  stodc  in  the  New  York  company  with 
a  local  trust  company,  which  transferred  it  to  five  trustees,  who  were 
to  manage  the  same  as  a  voting  trust  until  the  completion  of  the  two 
main  contracts,  when  the  stock  was  to  revert  to  the  Canadian  com- 
pany. This  voting  trust  placed  the  control  of  the  New  York  com- 
pany in  the  hands  of  nominees  of  the  Russian  government;  that  is, 
as  to  a  majority  of  the  trustees.  The  a^eement  between  the  Canadian 
company  and  tiie  New  York  company  was,  in  substance,  that  the  New 
York  company  should  have  the  benefit  of  everything  that  had  been 
done  toward  the  performance  of  the  contracts  by  the  Canadian  com- 
pany, and  that  it  should  confine  its  business  to  the  completion  of  those 
contracts,  and  that,  when  they  were  completed,  all  the  expenditures, 
including  the  advances  that  had  been  made  by  the  Canadian  company 
prior  to  the  assignments,  should  be  paid,  and  that  any  remaining 
property  or  proceeds  should  be  the  property  of  and  be  reassigned  or 
turned  over  to  the  Canadian  company.  For  taking  the  place  of  the 
Canadian  company  and  completing  the  contracts  no  provision  seems  to 
have  been  made  for  compensation  to  the  New  York  company,  but  as  the 
Canadian  company  owned  all  of  the  capital  stock,  the  question  of 
whether  it  received  a  return  from  this  business  by  a  dividend  on  its 
stock  or  as  net  proceeds  of  the  transaction  would  not  affect  the  result 
of  it 

It  is  not  claimed  that  ^is  defendant  was  doing  business  within  this 
state,  unless  the  completion  of  its  contracts  by  the  New  York  company 
constitutes  such.  That  it  continued  to  be  vitally  interested  in  the  per- 
formance of  those  contracts  is  not  denied.  It  had  obligated  itself  to 
furnish  many  million  dollars  worth  of  munitions,  which  it  had  to  com- 
plete at  the  risk  of  bankruptcy.  It  had  obligated  itself  to  numerous 
parties  upon  subcontracts.  If  the  main  contracts  were  successfully 
performed,  it  wotdd  be  relieved  of  these  many  and  onerous  liabilities, 
and  if  there  were  a  profit  in  the  performance,  that  profit  would 
go  to  it.  It  had  the  same  pecuniary  interest  on  account  of  its  original 
obligations,  its  guaranties,  and  its  agreement  for  the  proceeds  as  if  it 
had  continued  to  perform  the  contracts  as  the  principal.  Because  the 
Canadian  c(»npany  adopted  the  instrumentality  of  the  New  York  cor- 
poration to  have  these  contracts  completed,  the  plaintiff  urges  that 
this  established  the  relationship  of  agency,  and  that,  because  the  Cana- 
dian company  was  accomplishing  its  purpose  through  the  agency  of 
the  New  York  corporation,  it  was  doing  business  by  an  agent.  The 
fallacy  of  this  argument  rests  on  the  confusion  of  the  different  mean- 
ings in  which  these  two  terms  are  used  as  being  synonymous.  A  man 
mig^t  conduct  an  active  and  successful  business,  and  then  retire  by 
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capitalizing  the  same  in  corporate  form  and  retaining  all  of  the  cap- 
itsJ  stock.  His  business  would  go  on  without  significant  interrupti<Mi. 
The  same  capital  would  be  employed ;  he  would  lose  by  the  same  losses 
and  gain  by  Uie  same  gains  as  theretofore.  He  would  be  doing  what  he 
did  before  in  the  business  world  through  the  agency  of  the  corpora- 
tion, but  who  would  argue  that  the  corporation  was  the  agent  of  its 
sole  stockholder,  and  that  by  reason  of  that  ownership  he  was  doing 
business  through  the  corporation  as  his  agent? 

That  same  situation  is  presented  in  this  case.  Since  March  8,  1916, 
the  principal  who  has  been  performing  the  cwitracts  with  the  Russian 
government  and  the  contracts  with  the  subcontractors  is  the  New  York 
corporation.  Apart  from  the  guaranties,  the  only  person  who  could 
be  sued  or  could  sue  upon  those  contracts  is  the  New  York  corpora- 
tion. It  holds  the  entire  legal  title  to  the  contracts  and  to  the  rights 
growing  out  thereof  and  the  incidental  property  used  in  connection 
therewith.  Ultimately  it  must  turn  over  the  residue  and  the  proceeds 
to  the  Canadian  company,  but  while  the  contracts  are  under  perform- 
ance the  Canadian  company  retains  no  interest  in  and  control  over  any 
of  those  matters,  except  the  control  that  any  majority  stockholder  may 
be  considered  to  have  over  the  actions  of  his  corporation,  and  even 
this  has  been  divested  by  the  voting  trust.  That  it  has  so  large  an  in- 
terest in  having  the  New  York  company  successfully  complete  these 
contracts  does  not  alter  the  legal  relations  of  the  parties.  That  such 
an  interest  impels  it  to  furnish  skilled  representatives  from  its  home 
force  to  act  as  directors  of  the  New  York  corporation  does  not  make 
them  the  agents  of  the  Canadian  company  for  doing  business  here, 
because  the  business  that  they  are  attending  to  is  the  business  of  the 
New  York  company,  and  as  its  officers  or  directors  they  are  acting  as 
the  agent  of  the  New  York  company  and  not  of  the  Canadian  com- 
pany. 

I  have  examined  the  papers  submitted  with  care,  and  have  given 
serious  consideration  to  the  questions  argued  and  presented.  It 
seems  to  me,  however,  that  the  question  of  fact  is  really  a  simple  one, 
and  that  the  defendant  has  succeeded  in  establishing  that  it  was  not 
doing  business  in  this  state  at  the  time  that  the  summons  was  served 
on  one  of  its  officers. 

Such  attempted  service  was  therefore  invalid,  and  the  motion  to  set 
the  same  aside  is  granted. 


(99  Misc.  Bep.  639) 

BRUNSWICK  EEALTX  CO.  v.  FBANKFORT  INS.  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1917.) 

1.  Iksubancb   €=»512 — ^Emfloteb'b    Indeunitt   iRstrBARCB — Right   or  De- 
fense— Good  Faith. 

Though  a  contract  of  indemnity  insurance  gives  the  Insurer  the  exclu- 
slre  right  to  control  the  defense  of  any  action  against  the  Insured  for 
personal  Injuries,  there  is  an  Implied  obligation  that  the  Insurer  exercise 
good  faith. 

4=9For  oUier  cases  see  sama  topic  ft  KET-NUMBBR  In  all  Kay-Nambered  Digests  ft  Indexaa 


Digitized  by 


Google 


Sup.  Ct.)       BBDN8WICK  EEALTT  CO.  V.  FBANKFOBT  INS.  CO.  37 

2.  INSURANCB   iS=s>635 — Ikdeunitt   Insurance — ^Action   Against  iNSUsiatr— 

SUFFICIENCT  or  GOUPLAIRT. 

Complaint,  In  action  by  bolder  of  policy  of  Insurance  Indemnifying  It 
against  any  loss  from  any  claim  against  it  for  damages  for  personal  In- 
juries, and  giving  tbe  insurer  tbe  right  to  control  tbe  defense,  alleging 
its  refusal  to  consent  to  a  settlement  of  claim  after  knowledge  that 
plaintiff  bad  no  defense,  whereby  a  judgment  was  recovered  against  tbe 
Insured  for  an  amount  greater  than  tbe  policy,  and  which  It  had  paid, 
sufficiently  alleged  defendant's  bad  faltb  In  permitting  such  judgment 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  H  l{i8d-1602.] 

Action  by  the  Brunswick  Realty  Company  against  the  Frankfort  In- 
surance Company.    On  motion  for  judgment  on  the  pleadings.    Denied. 

John  J.  Vanse,  of  Brooklyn,  for  plaintiff. 

Wm.  A.  Jones,  Jr.,  of  New  York  City,  for  defendant. 

GREENBAUM,  J.  Defendant  moves  for  judgment  upon  the  plead- 
ings upon  the  ground  that  the  complaint  is  insufficient  upon  its  face. 
The  gravamen  of  the  complaint  is  that  the  defendant  refused  to  con- 
sent to  settle  and  adjust  a  claim,  in  violation  of  ijts.  implied  obligation 
to  exercisci  ^ood  faith  and  fair  dealing  with  the  plaintiffTlrtdei"  Its  cJJn- 
tracj  or  pqlicjf  to  moemniiy  tne  latter'  ag'ainst'anyTosS  of  expense  which 
It  tmght  sustain  on  account  of  personal  injury  to  any  person"  during 
the  period  fixed  in  the  policy,  The  complaint  alleges  in  detail  the  terms 
of  a  contract  or  polity  of  insurance  issued  by  defendant,  whereby  it 
agreed  to  indemnify  tlie  plaintitf  against- any  loss  or  expense,  not  ex- 
ceeding $5,000,  arising  from  any  claims  upon  plaintiff  for  damages  on 
account  of  bodily  injuries  suffered  by  any  person  as  a  result  of  acci- 
dent during  a  certain  definite  period;  that  one  Krugler  brought  an 
action  against  plaintiff  for  injuries  claiming  $25,000  damages;  that 
defendant  undertook  the  defense  of  this  action  pursuant  to  the  provi- 
sions of  the  policy;  that  prior  to  the  trial  of  the  action  an  offer  to 
settle  Kruglei^s  claim  for  the  sum  of  $5,000  or  less  was  refused  by  de- 
fendant, although  plaintiff  requested  and  demanded  the  acceptance 
thereof ;  that  defendant  refused  to  permit  plaintiff , to  pay  said  sum 
of  $5,000  or  less  to  said  Krugler ;  that  defendant  was  fully  apprised, 
before  the  making  of  the  offer  of  compromise,  that  "Krugler  sustained 
serious  injuries  upon  the  property  owned  by  the  plaintiff,  *  *  * 
and  the  said  Krugler  had  become  permanendy  lame  and  disabled,  as 
set  forth  in  his  complaint  in  said  action,  *  *  *  and  that  plaintiff 
had  no  defense  to  said  Krugler's  action,  and  had  no  witnesses  which 
it  or  defendant  could  call  upon  that  trial,  *  *  *  and  that  judg- 
ment would  be  obtained  against  the  plaintiff,  and  that  said  judgment 
would  be  in  excess  of  the  amount  of  insurance  mentioned  in  and  cov- 
ered by  said  policy  of  insurance,  and  in  excess  of  the  amount  for  which 
said  Krugler  and  his  attorney  had  so  offered  defendant  to  settle,  com- 
promise, and  adjust  the  said  action  and  claim  against  this  plaintiff; 
*  *  *  that  it  [the  defendant]  would  accept  said  offer  of  settle- 
ment, and  settle  and  adjust  said  action  and  claim  with  said  Krugler, 
if  the  plaintiff  would  pay  one-half  of  the  settlement,  viz.,  two  thousand 
five  himdred  dollars  ($2,500) ;  that  said  defendant  improperly  and  in 
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b^d  faith  refused  to  make  said  settlement,  *  *  *  and  refused  to 
allow  this  plaintiff  to  settle,  compromise,  and  adjust  said  Krugler's 
claim,  and  even  refused  the  offer  of  this  plaintiff  then  made  to  this  de- 
fendant to  pay  one  thousand  dollars  ($1,000)  toward  the  said  settle- 
ment;" that  the  defendant,  "with  the  knowledge  aforesaid  and  with- 
out good  cause  insisted  on  a  trial,"  which  resulted  in  a  verdict  in  favor 
of  plaintiff  for  $8,000.  It  is  also  alleged  that  the  defendant  refused 
to  prosecute  an  appeal  from  the  judgment  entered  upon  the  verdict 
upon  the  alleged  ground  "that  there  were  no  good  legal  grounds  to 
prosecute  the  appeal."  The  complaint  further  alleges  tfie  payment  of 
the  judgment  and  the  loss  thereof  sustained  by  the  plaintiff  in  the  sum 
of  $3,000,  for  which  judgment  is  demanded.  It  also  appears  from  the 
complaint  that  the  policy  or  contract  of  insurance  contains  the  usual 
clauses  forbidding  tiie  plaintiff,  without  defendant's  consent,  to  settle 
or  adjust  any  claim  asserted  against  it,  or  to  interfere  in  any  manner 
with  defendant's  defense  of  any  action  brought  upon  such  claim. 

[1]  It  seems  to  be  fairly  well  recognized  by  the  courts  of  this  state 
and  of  other  jurisdictions  that,  notwithstanding  a  policy  of  indemnity 
like  the  one  under  consideration  confers  upon  the  insurer  the  exclusive 
power  to  control  the  defense  of  the  action  brought  against  the  insured, 
there  nevertheless — 

"is  a  contractual  obligation  of  universal  force  which  underlies  all  written 
agreements.  It  is  the  obligation  of  good  faith  in  carrying  out  what  is  written." 
Brassil  v.  Maryland  Casualty  Co.,  210  N.  Y.  241, 101  N.  B.  622,  L.  B.  A.  1915A, 
629. 

In  the  case  just  cited  it  was  said  that: 

"The  defendant's  failure  to  observe  this  reQaironent  <A  the  contract  In 
suit  is  the  thing  upon  which  Us  liability  may  safely  be  predicated." 

In  Wisconsin  Zinc  Company  v.  Fidelity  &  Deposit  Company,  162 
Wis.  39,  155  N.  W.  1081,  the  court  significantly  says: 

"The  power  of  settlement  given  the  insurer  cannot  be  used  for  the  purposes 
of  fraud  or  oppression,  and  the  courts.  In  so  far  as  they  have  pasmd  upon 
the  question,  h(dd  that  the  power  conferred  must  not  be  exercised  in  bad 
faith.  *  •  *  While  the  defendant  had  the  ri^t  to  consult  what  it  deemed 
to  be  its  own  interest  in  making  a  settlement,  it  could  not  abuse  the  power 
vested  In  it  and  recklessly  and  contumaciously  refuse  to  settle  if  it  was  ap- 
parent that  In  all  reasonable  probability  its  conduct  would  not  only  result  lu 
damage  to  the  plaintifT,  but  also  In  loss  to  itself.  Neither  could  it  exercise 
the  right  conferred  for  the  purpose  of  perpetrating  a  fraud  on  the  plaintiff." 

McAleenan  v.  Massachusetts  Bonding  &  Insurance  Company,  173 
App.  Div.  100,  159  N.  Y.  Supp.  401,  affirmed  219  N.  Y.  563,  114  N. 
E.  114,  recognizes  the  salutary  rule  that: 

"The  insurer,  having  elected  and  undertaken  to  defend  the  action  brought 
•  against  the  assured,  had  no  right  when  it  saw  fit  to  do  bo  to  abandon  the 
defense.    Ifwas  obligated  to  take  into  consideration  the  interest  which  the  in- 
surer had,  and  especially  so  after  judgment  had  been  rendered  which  sub- 
•jected  him  to  a  large  llabiUty." 

See,  also,  Schencke  Piano  Co.  v.  Philadelphia  Casualty  Co.,  216  N. 
Y.  662,  663,  110  N.  E.  1049. 

[2]  The  only  remaining  question  is  whether  the  complaint  merely  al- 
leges conclusions  of  "bad  faith"  or  sufficiently  alleges  facts  in  support 
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of  these  conclusions.  It  would  be  bad  pleading  to  allege  evidence  of 
facts.  As  against  a  demurrer,  it  seems. to  me  that  the  complaint  abounds 
in  facts  upon  which  the  conclusions  of  bad  faith  may  be  predicated. 
In  the  case  of  Wisconsin  Zinc  Company,  supra,  the  "paucity  of  alle- 
gations of  specific  facts  tending  to  show  bad  faith"  was  urged  against 
the  sufficiency  of  the  complaint,  but  the  court  held  that : 

"Pleadings  are  now  construed  on  demurrer  with  exceeding  liberality.  No 
motion  has  been  made  to  make  the  complaint  more  definite  and  certain." 

The  complaint  here  considered  cannot  fairly  be  said  to  lack  "paucity 
of  specific  facts."  Defendant's  motion  for  judgment  is  denied,  wim 
$10  costs. 

Motion  denied,  with  costs. 


(99  Ulsc.  Rep. 

TlLtMAN  et  al.  y.  OGRSSN  et  aL 

(Sivreme  Court,  Special  Term,  New  York  County.    April,  1917.) 

1.  Wills  «=>675 — Constbttction — Residuabt  Estate — "trNDEBSTAND." 

Where  a  wife  devised  her  residuary  estate  to  her  husband,  his  heirs 
and  assigns,  with  the  understanding  that  at  his  death  the  estate  derived 
under  the  will,  and  not  disposed  of  by  him,  should  go  to  testatrix's  sister, 
and  he  secelved  certain  moneys,  and  certain  realty  which  he  mortgaged, 
the  testatrix's  sister  on  his  death,  was  entitled  to  recover  such  part  of 
the  residuary  estate  as  he  had  not  disposed  of;  the  word  "understand," 
used  in  oonoectlOR  with  the  execution  of  wills  and  other  instruments,  in- 
cluding the  realization  of  the  practicaL  effects  and  consequences  of  the 
proposed  act 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent,  Dig.  §§  1587-1689. 

IV>r  other  definitions,  see  Words  and  Phrases,  Second  Series,  Under- 
stand.] 

2.  Wills  <8=»507(4) — Oonsthuotion — Besiduabt  Estate — "His  Heibs  and  As- 

aiONB   FOBBVKB." 

The  addition  of  the  words  "his  heirs  and  assigns  forever"  added 
nothing  to  the  quality  of  the  estate  which  the  husband  would  have  taken 
without  them,  but  might  be  considered  in  determining  the  proper  construc- 
tion of  the  devise,  without  overriding  the  evident  intention  of  the  fol- 
lowing words. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  t  1323.] 

3.  Wnxrf  i8=>601(2) — Residuabt  Devise — ^Final  Disposition. 

In  such  case  where  the  husband  mortgaged  part  of  the  realty  for 
$1,600,  and  the  amount  of  the  loan  was  intact  at  his  death  in  the  form  of 
a  savings  bank  deposit  it  was  to  be  paid  to  testatrix's  sister  upon  her 
production  of  a  certificate  of  the  satisfaction  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1342.] 

4.  Wills  «=374S — Residuary  Devibb — Final  DisFosmoN. 

In  such  case,  the  burden  was  upon  the  wife's  surviving  sister  to  estab- 
lish that  the  pr(«)erty  received  by  the  husband  from  his  wife's  estate  was 
still  in  the  husband's  possession  at  his  death,  or  was  traceable  to  the 
Wife's  estate,  and,  where  she  failed  to  make  sudi  proof  as  to  certain 
moneys  sought  to  be  recovered,  her  action  failed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f{  1918-1920,  1922- 
1983.] 
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Action  by  Amanda  Tillman  and  others  against  Charles  A.  Ogren 
and  others.    Judgment  for  {daintiS  named  in  part. 

Mitchell  &  Mitchell,  of  New  York  City;  for  plaintiffs. 
L.  W.  Severy,  of  New  York  City,  for  defendants. 

PLATZEK,  J.  By  the  will  of  Anna  C.  Erickson  all  her  residuary 
estate,  real  and  personal,  was  given  to  Lars  Erickson,  her  husband,  "to 
have  and  to  hold  the  same  to  him,  his  heirs  and  assigns  forever,  with 
the  understanding  that  at  the  decease  of  the  said  Lars  Erickson  all  of 
the  estate  which  he  shall  derive  under  this  will,  which  shall  then  re- 
main by  him  undisposed  of,  he  shall  give  and  turn  over  to  my  sister, 
Amanda  Tillman."  Both  the  husband  and  the  sister  survived  the  tes- 
tatrix. Under  the  decree  upon  the  accounting  the  husband  received 
$3,155.19  from  his  wife's  estate.  He  also  came  into  possession  of  a 
parcel  of  real  property  which  he  subsequently  mortgaged  for  $1,500. 
Later  the  husband  died,  leaving  a  will  by  which  he  left  all  his  property 
to  his  sister  and  sister-in-law.  The  plaintiff,  the  sister  of  the  testatrix, 
Anna  C.  Erickson,  and  named  in  her  will,  brings  this  action  to  recover 
the  moneys  received  by  Lars  Erickson  from  his  wife's  estate  and  the 
moneys  borrowed  by  him  upon  the  mortgage  of  the  real  property,  on 
the  theory  that  these  moneys  were  all  derived  from  his  wife's  estate 
and  that  none  of  them  were  disposed  of  by  him  within  the  meaning  of 
her  will. 

[  1  ]  I  find  no  difficulty  in  holding  that  plaintiff  is  entitled  to  such 
part  of  her  sister's  residuary  estate  as  was  not  disposed  of  by  Lars 
Erickson  in  his  lifetime.  'The  residuary  gift  is  plainly  made  upon 
that  condition  or  with  that  limitation.  The  words  used  were  not  merely 
precatory.  They  were  more  than  expressions  of  desire,  hope,  or  ex- 
pectation. They  expressed  the  condition,  or,  as  testatrix  put  it,  the 
"understanding,"  upon  which  the  gift  was  made.  "The  word  'under- 
stand,' so  much  used  by  lawyers  and  jurists  in  connection  with  the 
execution  of  deeds,  wills,  and  such  instruments,  includes  the  realiza- 
tion of  the  practical  effects  and  consequences  in  every  direction  of  the 
proposed  act,  be  it  deed  or  will."  Pitney,  V.  C,  in  White  v.  White,  60 
N.  J.  Eq.  104,  115,  45  Atl.  767,  771.  This  limitation  upon  the  gift  was 
no  less  plain  than  the  words  of  gift  themselves  (Smith  v.  Bell,  6  Pet. 
68,  76),  and  the  testatrix's  intention  must  be  given  effect  if  it  can  be 
done  without  the  violation  of  settled  principles  (Colt  v.  Heard,  10  Hun, 
189). 

[2]  The  addition  of  the  words  "to  him,  his  heirs  and  assigns,  for- 
ever," added  nothing  to  the  quality  of  the  interest  or  estate  which  the 
husband  would  have  taken  without  them.  These  words  are  entitled  tr 
be  considered  in  determining  the  proper  construction  of  the  devise  or 
bequest  (Clay  v.  Wood,  153  N.  Y.  134,  47  N.  E.  274),  but  their  inclusion 
cannot  override  the  evident  intention  manifested  by  the  words  which 
follow  them  (Trunkey  v.  yan  Sant,  176  N.  Y.  535,  542,  543,68  N.  E. 
946).  I  conclude  that  the' husband,  taking  under  the  will,  was  bound 
by  the  "understanding"  expressed  in  the  giving  clause,  and  that,  if  he 
would  otherwise  have  had  a  general  power  to  dispose  of  the  property 
by  his  will  (Matter  of  Gardner,  140  N.  Y.  122,  35  N.  E.  439),  the  con- 
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eluding  words  of  the  clause  show  that  he  was  not  intended  to  have 
power  so  to  dispose  of  it  except  in  plaintifPs  favor.  The  testatrix  ap- 
pears to  have  anticipated  that  her  husband  would  have  some  portion 
of  the  estate  left  when  he  died,  and  evidently  wished  to  make  sure 
that  in  that  event  it  should  go  to  her  own  sister,  rather  than  to  her 
husband's  family  or  relatives. 

[3,  4]  The  $1,500  borrowed  on  mortgage  was  identified  and  shown 
to  have  been  intact  at  the  husband's  death  in  the  savings  bank,  where 
it  had  been  originally  deposited.  It  should  be  paid  to  plaintiff  upon 
her  producing  a  certificate  of  the  satisfaction  of  the  mortgage.  The 
evidence  fails  to  identify  the  other  moneys  sought  to  be  recovered. 
The  burden  was  upon  the  plaintiff  to  establish  that  the  property  re- 
ceived by  the  husband  from  his  wife's  estate,  and  for  which  a  recovery 
is  sought,  was  still  in  the  husband's  possession  at  the  time  of  his  death. 
Seaward  v.  Davis,  198  N.  Y.  415,  91  N.  E.  1107.  Of  course  I  do  not 
mean  to  say  that  the  identical  moneys  or  deposits  must  necessarily 
have  remained  unchanged.  But  it  was  at  least  necessary  to  show  that 
that  part  of  the  property  in  the  husband's  possession  at  his  death,  which 
is  sought  to  be  recovered  by  plaintiff,  was  clearly  traceable  to  the  wife's 
estate.  The  bank  accounts  do  not  satisfactorily  aid  in  such  an  identifi- 
cation, but  rather  indicate  the  contrary.  It  would  be  mere  speculation 
to  say  that  the  moneys  received  by  the  husband  under  the  surrogate's 
decree  probably  remained  undisposed  of  by  him  and  were  still  in  his 
possession  when  he  died.  As  to  these  monqrs,  therefore,  the  action 
must  fail. 

Ordered  accordingly. 


(99  Misc.  Rep.  523) 

PEOPLE  ex  rel.  POSTAL-TELEGRAPH  CABLE  CO.  v.  STATE  BOARD  OP 

TAX  COMTRS. 

(Supreme  Court,  Special  Term,  New  Xork  County.    April,  1917.) 

1.  Taxation  €=»8 — Poweb  op  State — Federal  Fbanchise. 

A  state  cannot  tax  franchises  derived  from  the  federal  government, 
and  where  a  corporation  has  received  franchises  from  state  and  federal 
governments,  an  assessment  by  the  state,  including  both,  is  invalid,  unless 
separable. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §  21.] 

2.  Bhineht  Domain  «=»10(2)— Federal  Fbanchise— OonstbdctiOiV  of  Stat- 

ute. 

Rev.  St.  U.  S.  IS  5263,  5266-5268  (Comp.  St  TJ.  S.  1916,  Si  10072,  10073- 
10077),  prescribing  rights  of  telegraph  companies,  organized  under  state 
law  In  the  public  domain,  and  upon  military  and  iwst  roads,  does  not  vest 
them  with  the  right  of  eminent,  domain,  but  the  franchise  given  is  as  to 
post  roads  and  properties  not  owned  by  the  United  States,  subject  to  the 
rights  of  the  owners  of  the  fee. 

3.  Taxation  €=>8 — Fedebal  Franchise — State  Taxation. 

Telegraph  companies,  which  have  accepted  the  provisions  of  Rev.  St  U 
S.  SS  5263,  52C6-5268,  giving  the  right  to  use  the  post  roads,  derive  a 
franchise  from  the  federal  government,  with  which  the  state  cannot  In- 
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terf ere,  so  tbat  Its  inclaston  In  the  assessment  of  special  franchises  under 
Tax  Law  (€k>nsoL  Laws  N.  Y.  c.  60)  i  43,  providing  for  taxation  of  special 
franchisee.  Is  Invalid. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  |  21.] 

4.  Taxation  €=»441 — Sfeciai.  Fbanchise  of  Telbqbafh  Goicfant — Inoursioir 
OF  Fedebal  E'ranchise — Invauditt. 

The  state  board,  directed  by  Tax  Law,  %  43,  44,  to  assess  as  part  of 
the  special  franchise  of  a  telegraph  company  "all  franchise  rights,"  etc, 
to  use  the  streets,  must  be  assumed  to  have  been  included  In  its  valuation 
the  rights  under  Rev.  St.  U.  S.  SS  5263,  52«tt-0268,  and  where  the  items 
cannot  be  separated,  so  far  as  the  intajiglble  property  is  concerned,  the 
assessment  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Taxatimi,  Cent  Dig.  i  773.] 

Certiorari  by  the  People,  on  the  relation  of  the  Postal-Telegraph 
Cable  Company,  against  the  State  Board  of  Tax  Commissioners,  to 
review  an  assessment  of  relator's  special  franchise  for  the  year  1912. 
Judgment  for  relator. 

Henry  G.  Fritsche  and  George  H.  Mallory,  both  of  New  York  City, 
for  relator. 

Lamar  Hardy,  Corp.  Counsel,  and  A.  B.  Scoville,  both  of  New  York 
City,  for  City  of  New  York. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Leonard  J.  Obermeier,  Dep- 
uty Atty.  Gen.,  for  the  State. 

PENDLETON,  J.  This  is  a  certiorari  proceeding  to  review  the 
assessment  for  the  year  1912  of  the  relator's  special  franchise,  consist- 
ing of  telegraph  lines  constructed  and  operated  in,  under,  or  along 
the  streets,  highways,  or  public  places  in  the  city  of  New  York,  with 
the  franchise  or  right  to  maintain  and  operate  the  same  in  and  over 
said  streets  and  highways. 

Relator  is  a  telegraph  company,  incorporated  under  the  general  laws 
of  the  state  of  New  York  for  the  incorporation  of  telegraph  com- 
panies, which  provide  that  corporations  organized  thereunder  are  au- 
thorized to  construct  telegraph  lines  along  and  upon  any  of  the  public 
roads  and  highways.  The  Revised  Statutes  of  the  United  States  (sec- 
tion 5263,  originally  Laws  1866,  c.  230),  provides: 

"Any  telegraph  company  now  organized,  or  which  may  hereafter  be  or- 
ganized, under  the  laws  of  any  state,  shall  have  the  right  to  construct,  main- 
tain, and  (^erate  lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of  the  military  or 
post  roads  of  the  United  States  which  have  been  or  may  hereafter  be  de- 
clared such  by  law,  and  over,  under,  or  across  the  navigable  streams  or 
waters  of  the  United  States;  but  such  lines  of  telegraph  shall  be  so  con- 
structed and  maintained  as  not  to  obstruct  the  navigation  of  such  streams  and 
waters,  or  Interfere  with  the  ordinary  travel  on  such  military  or  post  roads." 

"Sec.  5266.  Telegrams  between  the  several  departments  of  the  government 
and  their  officers  and  agents,  in  their  transmission  over  the  lines  of  any  tele- 
graph company  to  which  has  been  given  the  right  of  way,  timber,  or  station 
lands  from  the  public  domain  shall  have  priority  over  all  other  business,  at 
such  rates  as  the  Postmaster  General  shall  annually  fix.  And  no  part  of  any 
appropriation  for  the  several  departments  of  the  government  shall  be  paid  to 
any  company  which  neglects  or  refuses  to  transmit  such  telegrams  in 
accordance  with  the  provisions  of  this  section. 
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"Sec.  6267.  The  United  States  may,  for  postal,  military,  or  other  purposes, 
porcbase  all  the  telegraph  lines,  property,  and  effects  ol  any  or  all  com- 
panies acting  under  the  provisions  of  the  act  of  July  twenty-fourth,  eigh- 
teen hundred  and  slxty-slx,  entitled  'An  act  to  aid  in  the  construction  of 
telegraph  lines,  and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,'  or  under  this  Title,  at  an  appraised  value, 
to  be  ascertained  by  five  competent,  disinterested  persons,  two  of  whom  shall 
be  selected  by  the  Postmaster  General  of  the  United  States,  two  by  the 
company  interested,  and  one  by  the  four  so  previously  selected. 

"Sec.  5268.  Before  any  telegraph  company  shall  ezerdse  any  of  the  pow- 
ers or  privileges  conferred  by  law  such  company  shall  file  their  written  ac- 
ceptance with  the  Postmaster  General  of  the  restrictions  and  obligations  re- 
qnired  by  law." 

Comp.  St  U.  S.  1916,  SS  10072,  10075-10077. 

Relator  filed  its  acceptance  of  the  provisions  of  this  act  as  therein 
provided.  There  is  no  dispute  that  the  public  streets  and  highways  in 
the  city  are  post  roads  of  the  United  States  within  the  meaning  of  this 
statute. 

The  state  board,  in  assessing  relator's  special  franchise  in  the  city 
of  New  York,  fixed  the  value  of  the  tangible  property  at  $232,587, 
and  the  intangible  at  $166,120,  and  the  relator  now  presents  for  de- 
cision in  these  proceedings  as  the  only  question  that  the  assessment  of 
its  special  franchise  for  taxation  is  invalid  because  it  includes  in  the 
value  of  the  intangible  property  the  franchise  given  to  it  by  the  federal 
statute  which  it  is  not  within  the  power  of  the  state  to  tax. 

[1]  There  is  no  dispute  thflt  a  state  cannot  tax  franchises  derived 
from  the  federal  government,  and  where  a  corporation  has  received 
franchises  from  the  state  and  federal  governments,  an  assessment  for 
the  purposes  of  state  taxation  which  includes  both  is  invalid,  unless 
capable  of  separation.  In  California  v.  Central  Pacific  R.  Co.,  127 
U.  S.  1,  8  Sup.  Ct.  1073,  32  L.  Ed.  150,  assessments  were  made  by 
the  state  board  of  California  of  the  franchise,  roadbed,  rails,  and 
rolling  stock  of  the  Central  Pacific  Railroad  Company  and  of  the 
Southern  Pacific  Railroad  Company  in  a  gross  amount  for  each  cor- 
poration. Both  corporations  were  incorporated  under  the  laws  of  Cal- 
ifornia, but  had  also  received  rights  and  powers  or  franchises  under 
statutes  of  the  United  States.  It  was  held  that  a  state  cannot  tax 
franchises  granted  by  the  United  States,  and  that,  as  the  assessment 
included  the  value  of  such  franchises,  and  these  values  were  so  blended 
with  the  other  items  of  which  the  assessment  was  composed  that  they 
could  not  be  separated,  the  assessments  were  void. 

[2]  It  is  well  settled  that  the  statute  in  question  did  not  vest  in  the 
corporations  availing  themselves  of  its  provisions  the  right  of  emi- 
nent domain,  and  that  the  right  of  franchise  given  is  as  to  post  roads 
and  properties  not  owned  by  the  United  States  subject  to  the  rights 
of  the  owners  of  the  fee.  Western  Union  Tel.  Co.  v.  Penn.  R.  R.  Co., 
195  U.  S.  574,  25  Sup.  Ct.  133,  49  L.  Ed.  312,  1  Ann.  Cas.  517;  St. 
Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  92,  13  Sup.  Ct.  485,  37 
h.  Ed.  380;  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S. 
160,  32  Sup.  Ct.  449,  56  L.  Ed.  710.  It  did,  however,  subject  to  such 
rights,  vest  in  the  companies  a  right  or  franchise  to  use  such  post 
roads  with  which  right  the  state  cannot  interfere.    Western  Union 
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Tel.  Co.  V.  Ann  Arbor  R.  R.  Co.,  178  U.  S.  239,  20  Sup.  Ct.  867,  44 
L.  Ed.  1052;  Western  Union  Tel.  Co.  v.  Penn.  R.  R.  Co.,  195  U.  S. 
540.  564,  25  Sup.  Ct.  133,  49  L.  Ed.  312,  1  Ann.  Cas.  517.  In  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530,  8  Sup.  Ct.  961,  31  h. 
Ed.  790,  it  was  held  that  a  statute  of  the  state  authorizing  an  injunction 
to  prevent  corporations  from  doing  business  within  the  state  for  non- 
payment of  taxes  in  arrears  is  void  so  far  as  it  assumes  to  coijfer 
power  upon  a  court  to  restrain  a  telegraph  corporation,  which  has  ac- 
cepted the  provisions  of  the  act  of  congress,  from  operating  its  lines 
over  the  post  roads  of  the  United  States. 

[3J  In  Pensacola  Telegraph  Co.  v.  Western  Union  Tel.  Co.,  96  U. 
S.  1,  24  I/.  Ed.  708,  it  was  held  that  a  telegraph  company  which  had 
accepted  the  provisions  of  the  act  and  acquired  permission  from  a 
railroad  company  to  operate  along  its  line,  could  not  be  prevented  from 
so  doing  by  any  act  of  the  state,  and  in  United  States  v.  Union  Pacific 
R.  R.  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190,  40  h.  Ed.  319.  it  was  held  that 
a  contract  by  a  railroad  company  to  exclude  a  telegraph  cc»npany  which 
had  accepted  the  provisions  of  the  act  from  the  use  of  its  lines,  being 
post  roads,  was  invalid.  That  the  act  vested  important  rights  in  the 
companies  is  clearly  stated  in  Western  Union  Tel.  Co.  v.  Penn.  R.  R. 
Co.,  195  U.  S.  540,  567,  25  Sup.  Ct.  133,  140  (49  L.  Ed.  312,  1  Ann. 
Cas.  517).   The  court  says: 

"If  the  act  grants  no  rigbts,  It  Is  urged,  except  by  pcrmlsi^on  of  the  railroad 
companies,  it  confers  no  more  than  can  be  Obtained  from  the  railroad  com- 
panies. The  objection  is  best  answered  by  examples.  The  telegraph  com- 
pany had  such  permission  in  the  Pensacola  Case.  It  needed,  however,  the  act 
of  1866  to  make  its  exercise  effectual  against  the  legislation  of  the  state  of 
Florida.  In  the  Union  Pacific  Case  a  claim  of  a  monopoly  by  one  telegraph 
company  was  answered  by  the  act  construed  as  a  grant  of  rights  to  all  com- 
panies. These  examples  show  important  results  achieved  by  the  act.  and  the 
principles  of  the  cases  may  come  to  be  applied  to  prevent  other  hostile  action 
of  states  or  Individuals." 

In  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  250,  107  C.  C.  A. 
356,  the  state  board  conceded  that  the  value  of  the  rights  derived  un- 
der the  act  of  Congress  was  included  in  the  assessment,  and  it  was  held 
invalid.  In  City  and  County  of  San  Francisco  v.  Western  Union  Tel. 
Co.,  96  Cal.  140,  31  Pac.  10,  17  L.  R.  A.  301,  it  was  held  that  an  as- 
sessment of  "franchises"  included  that  granted  by  the  United  States 
statute  in  question,  and  was  therefore  invalid. 

[4]  That  the  assessment  in  this  case  of  relator's  intangible  property 
included  the  right  or  franchise  derived  under  the  United  States  stat- 
ute seems  clear.  The  Tax  Law  defines  the  terms  "land,"  "real  estate," 
and  "real  property,"  as  used  for  purposes  of  taxation,  to— 

"include  •  •  *  all  telegraph  lines,  wires,  poles  and  appurtenances  •  •  • 
and  all  mains,  pipes  and  tanks  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting  steam,  heat,  water,  oil,  elec- 
tricity, or  any  property,  substance  or  product  capable  of  transportation  or  con- 
veyance therein  or  that  is  protected  thereby,  including  the  value  of  all  fran- 
chises, rights,  authority  or  permission  to  construct,  maintain,  or  operate,  in, 
under,  above,  upon,  or  through,  any  streets,  highways  or  public  places,  anj' 
mains,  pipes,  tanks,  conduits  or  wires,  with  their  appurtenances,  for  conduct- 
ing water,  steam,  heat,  light,  power,  gas,  oil  or  other  substance,  or  electricity 
for  telegraphic,  telephone  or  other  paiposes." 
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And  the  same  section  defines  a  special  franchise  as  follows: 

"A  franchise,  right,  authority  or  permission,  apedfled  In  this  subdivision 
shall  for  the  purpose  of  taxation  be  known  as  a  'special  franchise.'  A  special 
franchise  shall  be  deemed  to  Include  the  value  of  the  tangible  property  of  a 
person,  copartnership,  association  or  corporation  situated  In,  upon,  under  or 
above  any  street,  highway,  public  place  or  public  waters  In  oonnectlMi  with 
the  special  fraitchlse.  The  tangible  property  so  included  shall  be  taxed  as  a 
part  of  the  special  franchise."    Consol.  Laws,  c  60,  i  2,  subd.  8. 

Section  43  provides  that : 

"The  state  board  of  tax  oommlssionera  shall  aunually  fix  and  determine  the 
valuation  of  eadi  special  franchise." 

By  section  43  of  the  Tax  Law,  as  amepded  by  chapter  712  of  the 
Laws  of  1899,  now  substantially  reproduced  in  section  44  of  the  Tax 
Law,  it  is  provided  that : 

"Every  person,  copartnership,  association  or  corporation  subject  to  taxa- 
tion on  a  special  franchise,  shall,  within  thirty  days  after  this  section  takes 
effect,  or  wittiln  thirty  days  after  such  special  franchise  Is  acquired,  piake  a 
written  report  to  the  state  board  of  tax  commissioners  containing  n  full  de- 
scription of  every  special  franchise  possessed  or  enjoyed  by  such  person,  co- 
partnership, association  or  corporation,  a  copy  of  the  special  law,  grant,  or- 
dinance, or  contract  under  which  the  same  is  held,  or  if  possessed  or  en- 
Joyed  under  a  general  law,  a  reference  to  such  law." 

Under  this  provision  of  the  statute,  relator  filed  a  report  in  which  it 
stated  that  its  only  special  franchise  was  the  one  derived  by  it  under 
the  United  States  statute  above  referred  to.  In  the  notice  served  on 
relator  by  the  state  board  as  required  by  law  it  is  stated  that  the  state 
board  has  "made  the  valuation  of  the  special  franchise  constructed, 
maintained  or  operated  by  relator  at  its  full  and  actual  value,"  etc. 
As  the  state  board  is  directed  by  the  statute  to  assess  as  part  of  the  spe- 
cial franchise  all  franchises,  rights,  authority,  or  permission  to  con- 
struct, maintain,  or  operate,  in,  under,  above,  upon,  or  through  any 
streets  or  highways  or  public  places,  it  must  be  assumed  especially  in 
view  of  the  report  and  notice  above  set  forth,  that  it  included  in  its 
valuation  the  rights  or  franchises  derived  under  the  United  States 
statute,  and  as  the  items  cannot  be  separated  the  assessment,  so  far 
as  it  concerns  the  intangible  property,  is  invalid. 

Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530,  8  Sup. 
Ct.  961,  31  L.  Ed.  790,  Massachusetts  v.  Western  Union  Tel.  Co.,  141 
U.  S.  40. 11  Sup.  CL  889,  35  L.  Ed.  628,  and  Western  Union  Tel.  Co.  v. 
State  of  Missouri  ex  rel.  Gottlieb,  190  U.  S.  412,  23  Sup.  Ct.  730,  47 
L.  Ed.  1116,  are  in  no  wise  in  conflict  with  these  views.  In  all  those 
cases  it  was  held  that  the  particular  tax  or  assessment  there  involved 
was  on  property  only,  exclusive  of  any  franchise  rights  as  such,  and 
that,  being  a  tax  on  such  property  only,  the  assessments  did  not  in- 
clude the  value  of  the  franchise  given  by  the  act  of  Congress,  and  were 
therefore  valid.  Here  the  tax  is  on  property,  including  all  franchises 
to  use  the  streets  and  highways,  and  the  assessment  is  specifically  made 
to  include  the  value  of  all  such  fratichises.  Calling  it  real  estate  does 
not  help  the  matter ;  if  not  within  the  taxing  power  of  the  state  it  can- 
not be  made  so  by  a  name.  It  may  be  conceded  that  a  state  tax  or  an 
assessment  limited  to  the  franchise  granted  by  the  state  would  be 


Digitized  by 


Google 


46  166  NBW  TOBK  SUPPLBHEiNT  (Sup.  Ct. 

valid,  and  that  the  state  might  make  a  reasonable  charge  for  the  use  of 
the  street  or  so  much  thereof  as  is  physically  occupied  by  way  of  a 
rental  or  charge  per  pole  or  length  of  line  laid  in  the  street  (St  Louis 
V.  Western  Union  Tel.  Co.,  148  U.  S.  100,  13  Sup.  Ct.  485,  37  L.  Ed. 
380;  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S.  160,  32 
Sup.  Ct.  449,  56  L.  Ed.  710) ;  but  such  is  not  this  case.  The  tax  neither 
purports  to  be  such  a  charge  nor  is  such  in  its  nature.  It  is  a  tax  pure 
and  simple  on  property,  consisting  of  certain  tangible  and  intangible 
property,  the  latter  representing  all  and  every  franchise  to  use  the 
streets.  That  the  value  of  the  latter  is  determined  by  the  net  earning 
method  (People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Commission- 
ers, 196  N.  Y.  39,  89  N.  E.  581)  is  a  drcunistance  tending  to  show  that 
the  tax  is  not  in  the  nature  of  rent 

It  has  been  suggested  that  the  words  "subject  to  assessment  in  each 
city,  town  or  village,"  in  section  43  of  the  Tax  Act  above  quoted, 
should  be  construed  as  meaning  legal  assessment,  and  that  as  the  fran- 
chise under  the  act  of  Congress  is  not  legally  assessable  it  should  be 
deemed  excluded  by  force  of.  this  provision.  I  do  not  think,  however, 
the  wording  of  the  clause  will  bear  any  such  construction ;  its  manifest 
meaning  is  that  the  assessment  shall  be  made  for  the  locality  in  which 
property  is  situated. 

Judgment  accordingly. 


(99  Uisc.  Bep.  664) 

HAMBURGEB  v.  CORNELL  TTNIVERSITI. 

(Supreme  Court,  Special  Term,  Saratoga  County.    April,  1917.) 

1.  EJVIDENCI!   ^=>28 — JUDICIAI,  NOTICK — PDBUC   STATUTE. 

The  court,  upon  demurrer,  may  take  Judicial  cognizance  of  a  public 
statute  under  whicli  certain  legal  presumptions  arise. 

[Ed.  Note. — ^Tor  other  cases,  see  Evidence,  Cent  Dig.  {{  86,  87,  39,  43- 
46,  48.] 

2.  CHARrriES  i&=»45(2) — Student's  Action  fob  Pebsonai.  Injubt — Waives 

OF  LlABIUTY. 

In  an  action  against  a  college  founded  under  Act  Cong.  July  2,  1862,  c. 
130,  §S  4,  5,  12  Stat  603,  afterwards  transferred  to  Cornell  University 
for  the  purpose  of  carrying  out  the  trust  by  Education  Law  (Consol. 
Laws,  c.  16)  §§  1030-1039,  and  thereafter  supported  by  state  funds,  endow- 
ments, and  gifts,  brought  by  a  duly  enrolled  student  in  the  Agricultural 
College  to  recover  for  personal  injury  from  the  explosion  of  a  mixture  of 
chemicals  In  a  glass  tube  while  she  was  performing  an  experiment  under 
verbal  instruction  of  one  of  the  instructors,  the  waiver  of  any  liability 
for  negligence  implied  from  the  relation  between  defendant  as  a  charitable 
Institution,  whose  funds  should  be  used  for  charitable  puriwses  only,  and 
the  plaintiff,  precluded  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  }  103.] 

3.  Chabitteb   ®=>45(2) — Student's   Action   foe   Pebsonal   Injtjbt — ^Negu- 

oence couplaint. 

In  such  case  the  complaint  not  alleging  the  cause  of  the  explosion, 
or  any  negligence  on  the  part  of  the  supervising  instructor,  or  of  the 

4s»For  otli«r  cues  see  «am«  topic  ft  KBT-NXniBBB  in  all  Kej'-Mumbered  DlsMts  4  Indexes 
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l>oy   fumlsblng  the  chemicals  from  a  stockroom,  stated  no  cause  of 
action,  and  would  be  dismissed  on  the  merits. 

[EM.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  {  103.] 

Action  by  Louise  Hamburger  against  Cornell  University.  Demur- 
rer to  complaint  sustained. 

Nash  Rockwood,  of  Saratoga  Springs  (H,  P.  Pendrick,  of  Saratoga 
Springs,  of  counsel),  for  plaintiff. 

Mynderse  Van  Cleef,  of  Ithaca  (O.  L.  McCaskill,  of  Ithaca,  of 
counsel),  for  defendant 

VAN  KIRK,  J.  This  is  a  demurrer  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  attempts  to  state  a  cause  of  action  in  negligence  as  fol- 
lows: The  defendant  is  a  domestic  corporation;  in  October,  191S, 
the  plaintiff  went  to  Cornell  University,  paid  the  matriculation  fee  of 
$5  and  the  infirmary  fee  of  $3,  entering  a  course  in  the  home  economics 
department,  which  included^  a  course  or  branch  called  "Chemistry 
One";  she  paid  a  laboratory  fee  of  $15  and  became  a  student  in  the 
university,  taking  the  course  "Chemisliy  One" ;  all  the  required  chem- 
icals and  ai^aratus  were  furnished  by  the  university,  and  the  profes- 
sors and  instructors  were  employed  by  the  university;  as  a  student 
she  was  entitled  to  the  benefits  and  privileges  of  the  university;  in 
the  afternoon  of  January  12,  1916,  pursuing  her  work  in  "Chemistry 
One,"  she  was  required  to  perform  an  experiment  known  as  experi- 
ment 88,  described  in  the  text-book  then  used,  which  consisted  of  com- 
bining or  mixing  two  grams  of  mercuric  sulphide  with  two  grams  of 
calcium  oxide  and  heating  the  mixture  in  a  glass  tube,  closed  at  one 
end ;  the  defendant  furnished  the  chemicals  to  the  students  in  bottles 
bearing  labels  intended  to  show  the  contents  thereof,  from  which 
bottles  the  students  helped  themselves  to  the  necessary  quantities; 
plaintiff  took  two  grams  from  a  bottle  labeled  calcium  oxide,  or  pow- 
dered lime,  but  found  no  bottle  labeled  mercuric  sulphide;  pursuant 
to  instructions,  she  went  to  the  stock  room,  where  the  attendant,  a 
boy  about  15  years  old,  in  charge  of  dispensing  chemicals  to  students, 
and  upon  her  request,  gave  the  plaintiff  two  grams  of  some  red  chem- 
ical powder  upon  a  piece  of  paper,  which  plaintiff  believed  was  mer- 
curic sulphide;  plaintiff  returned  to  her  laboratory  desk,  mixed  the 
two  substances  in  a  mortar,  producing  a  mixture  of  reddish  color; 
plaintiff,  not  knowing  how  to  seal  one  end  of  the  tube,  asked  Mr.  Lake, 
the  instructor,  to  seal  it;  Mr.  Lake  took  the  glass,  seaJed  one  end  of  it, 
and  handed  it  back  to  the  plaintiff,  with  instructions  to  put  the  powder 
into  the  tube;  plaintiff  put  the  mixture  in  the  sealed  tube,  the  instruc- 
tor telling  plaintiff  it  was  not  necessary  to  use  all  the  mixture;  he 
watched  her  as  she  put  the  mixture  in,  and  told  when  she  had  enough 
in  the  tube;  plaintiff  then,  according  to  instructions,  subjected  the  mix- 
ture to  heat  from  a  gas  flame  supplied  by  defendant  as  part  of  the 
laboratory  equipment  and  in  accordance  with  the  written  directions 
contained  in  ^e  text-book  and  upon  the  bulletin  board  in  the  laboratory 
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and  the  verbal  instructions  of  the  instructor,  whereupon  the  mixture 
exploded  with  great  force,  causing  the  injuries  complained  of. 

The  facts  alleged  are  admitted ;  the  conclusions  of  law  are  not.  The 
defendant  contends  that  Cornell  University  is  an  eleemosynary  insti- 
tution, and  is  exempt  from  liability  in  an  action  brought  by  an  enrolled 
student  against  the  university  on  account  of  the  negligence  of  one  of 
the  instructors. 

[  1  ]  The  court  upon  demurrer  may  take  judicial  cognizance  of  a  pub- 
lic statute,  under  which  certain  legal  presumptions  arise.  Long  Is- 
land R.  R.  Co.  V.  City  of  New  York,  199  N.  Y.  303,  92  N.  E.  681.  By 
the  Land  Grant  Act  (PubUc  Laws  U.  S.  1862,  c.  130,  ,§§  4,  5,  12  Stat. 
503),  the  federal  government  set  aside  to  each  state  moneys  from  the 
sale  of  public  land,  providing  that  it  shall  be  invested  and  constitute  a 
perpetual  fund,  the  capital  of  which  shall  remain  forever  undiminished, 
and  the  interest  of  which  shall  remain  inviolably  appropriated  by  each 
state  to  the  endowment  and  maintenance  of  a  college  where  the  lead- 
ing objects  shall  be,  without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics,  to  teach  such  branches  of  learn- 
ing as  are  related  to  agriculture  and  mechanic  arts  in  such  manner  as 
the  state  Legislatures  may  provide.  Any  portion  of  the  annual  fund  or 
interest  lost  by  any  contingency  shall  be  replaced  by  the  state,  so  that 
the  funds  shall  remain  forever  undiminished. 

The  state  of  New  York  accepted  the  above  gift,  subject  to  the  trust ; 
and,  after  transferring  the  trust  t©  the  People's  College,  chartered 
Cornell  University  for  the  express  purpose  of  carrying  out  this  trust 
Laws  1863,  c.  20;  Laws  1865,  c.  585;  Laws  1880,  c.  317;  Laws  1891, 
c.  56;  Education  Law,  §§  1030-1039. 

Cornell  University  is  an  educational  institution  including  various 
departments  or  colleges,  one  of  which  is  the  Agricultural  College.  It 
is  supported  by  the  above  funds  from  the  United  States  and  by  funds 
from  the  state  of  New  York  and  by  other  endowments  and  gifts.  It 
is  also  permitted  to  receive  and  does  receive  certain  fees  for  tuition 
and  other  ends,  all  of  which  moneys  are  devoted  to  the  educational 
purposes  of  the  college. 

In  Webster's  International  Dictionary  eleemosynary  is  defined : 

(1)  "Eelating  or  devoted  to  charity,  alms  or  almsgiving."  (2)  "Given  In 
charity  or  alms;   having  the  nature  of  alms." 

"Eleemosynary"  and  "charitable"  are  in  the  law  interchangeable. 
10  Am.  &  Eng.  Ency.  of  Law,  895.  It  is  a  settled  rule  of  law  that  a 
charitable  institution  is  not  liable  for  the  negligence  of  its  physicians 
and  nurses  in  the  treatment  of  patients,  upon  two  grounds:  First, 
implied  waiver.  One  who  accepts  the  benefit  of  a  charity  enters  into 
a  relation  which  exempts  one's  benefactor  from  liability  for  the  negli- 
gence of  his  servants  in  administering  the  charity.  The  second  ground 
of  the  exemption  is  the  relation  subsisting  between  a  hospital  and  the 
physicians  who  serve  it.  It  is  said  that  this  relation  is  not  one  of  mas- 
ter and  servant,  but  that  the  physician  occupies  the  position,  so  to 
speak,  of  an  independent  contractor.  The  hospital  remains  exempt, 
although  the  patient  makes  some  payment  to  help  defray  the  cost  of 
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board.  Schloendo'rff  v.  New  York  Hospital,  211  N.  Y.  128,  129,  105 
N.  E.  92,  52  L.  R.  A.  (N.  S.)  SOS,  Ann.  Cas.  191 5C,  581 ;  Kellogg  v. 
Church  Charity  Foundation,  128  App.  Div.  214,  112  N.  Y.  Supp.  566. 

In  many  jurisdictions  it  is  held  that  there  is  a  complete  exemption  in 
favor  of  charitable  institutions  from  liability  for  torts  or  negligence  of 
their  agents  or  servants,  based  upon  the  proposition  that  the  funds  of 
the  institution  are  the  subject  of  a  charitable  trust  and  cannot  be  di- 
verted to  another  purpose  or  use,  as  in  Illinois  (Parks  v.  Northwestern 
University,  218  111.  385,  75  N.  E.  991,  2  L.  R.  A.  [N.  S.]  556,  4  Ann. 
Cas.  103) ;  but  this  doctrine  does  not  prevail  in  the  state  of  New  York 
(Hordem  v.  Salvation  Army,  199  N.  Y.  233,  92  N.  E  626,  32  L.  R.  A. 
[N.  S.]  62,  139  Am'.  St.  Rep.  889). 

A  sufficient  reason  why  hospitals  are  not  liable  for  the  n^ligence  of 
physicians  and  nurses  is  that  a  physician  is  not  an  employe  or  under 
the  orders  of  the  hospital  and  nurses  are  imder  the  direction  of  such 
physicians.  The  implied  waiver  by  a  patient  extends  to,  and  covers, 
all  negligence  on  the  part  of  the  hospital  and  its  employes  in  perform- 
ing hospital  duties,  and  all  matters  and  acts  in  cotmection  with  the  hos- 
pital and  in  the  furtherance  of  its  objects.    In  all  jurisdictions: 

"It  la  recognized  that  the  beneficiary  of  a  charitable  trust  may  not  hold 
the  corporation  liable  for  the  neglect  of  Its  servants.  This  Is  nnquestlonablv 
the  law  of  this  state."  Hordem  v.  SalvaUon  Army,  190  N.  Y.  23T,  92  N.  E. 
626,  32  L.  B.  A.  (N.  S.)  62,  139  Am.  St  Bep.  889. 

The  negligence  mentioned  in  the  decisions,  the  failure  to  use  reason- 
able care  in  selecting  employes  for  certain  work,  comes  within  this 
waiver.  The  reasons  for  upholding  the  implied  waiver  apply,  not  only 
to  the  negligence  of  servants,  but  to  negligence  in  the  failure  to  perform 
the  duties  of  the  master  himself,  which  cannot  be  delegated.  The  law 
irapHes  an  intention  on  the  part  of  the  donors  of  the  charitable  funds 
that  such  funds  shall  be  used  for  the  charitable  purpose  only,  and  im- 
plies an  acquiescence  in  this  intention  by  all  persons  who  accept  the 
benefits  of  the  charity,  and  therefore  the  beneficiary  waives  any  respon- 
sibility of  the  institution  for  negligence.  Kellogg  v.  Church  Charity 
Foundation,  128  App.  Div.  218,  112  N.  Y.  Supp.  566. 

The  objection,  then,  based  upon  the  implied  waiver,  protects  the  in- 
stitution and  its  funds,  and  consequently  it  is  a  waiver  of  all  claims 
of  negligence,  whether  by  the  servants  or  by  the  institution  itself. 
The  fact  that  said  negligence  (in  selecting  servants)  may  be  invoked 
and  support  liability  under  certain  circumstances  in  actions  against  de- 
fendants conducting  an  enterprise  of  gift  or  kindness  and  without 
profit  involves  a  conclusion  that  there  is  a  voluntary  work  in  aiding  and 
assisting  others  which  does  not  come  under  the  implied  waiver.  The 
rule  has  been  applied  in  cases  of  ship  surgeons.  Laubheim  v.  De  Kon- 
inglyke  N.  S.  M..  107  N.  Y.  228,  13  N.  E.  781,  1  Am.  St.  Rep.  815 ; 
Allan  v.  State  S.  S.  Co.,  132  N.  Y.  91,  30  N.  E.  482,  15  L.  R.  A.  166, 
28  Am.  St.  Rep.  556,  in  which  case  a  statute  required  the  shipowner 
to  provide  medicines  and  a  practitioner,  and  where  one  has  volunteered 
to  furnish  aid  to  another.  I  have  read  a  number  of  cases  suggesting 
that  a  charitable  institution  is  not  liable  to  a  beneficiary  for  the  negli- 
gence of  an  employe,  if  it  has  used  reasonable  care  in  selecting  him,. 
166N.T.S.— 4 
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but  no  such  case  in  which  liability  has  been  upheld  on  that  ground. 
If  it  can  be,  no  such  negligence  is  alleged  in  this  complaint 

Many  decisions  have  held  that  colleges  endowed  for  the  advance- 
ment of  learning  are  charitable  institutions.  Cases  cited  in  People  ex 
rel.  New  York  Inst,  for  Blind  v.  Fitch,  154  N.  Y.  31-33,  47  N.  E. 
983,  38  L.  R.  A.  591.  But,  whether  or  not  this  is  so,  I  am  unable  to 
appreciate  any  good  ground  why  the  reasons  given  for  exempting  a 
strictly  charitable  institution  from  liability  to  a  patient  for  the  Dili- 
gence of  its  employes  does  not  apply  to  such  a  college. 

[2]  When  the  hospital  is  endowed  and  using  voluntary  gifts  in  its 
maintenance,  the  fact  that  it  receives  fees  from  some  that  pay,  which 
fees  are  devoted  to  the  same  uses  as  its  gifts,  does  not  change  the  char- 
acter of  it  as  a  charitable  institution  or  the  rules  of  its  liability.  Cun- 
ningham V.  Sheltering  Arms,  135  App.  Div.  179,  119  N.  Y.  Supp. 
1033.  To  hold  otherwise  would  subject  the  endowment  and  the  chari- 
table gifts  to  depletion  and  involve  a  striking  inconsistency.  The  de- 
fendant, endowed  by  federal,  state,  and  private  gifts  and  aid,  although 
it  charges  some  fees  to  its  students,  bears  in  all  essential  respects  the 
same  relation  to  its  students  that  the  hospital  bears  to  its  patients.  The 
student  does  not  pay  for  what  he  gets.  The  college  would  be  impos- 
sible without  the  gifts ;  it  is  organized  and  run  to  confer  benefits  upon 
the  student  and  through  him  upon  the  public  Its  benefits  are  not  con- 
fined to  the  indigent,  nor  are  those  of  the  hospital;  else  payments 
would  not  be  made  by  some. 

The  first  reason  given  for  exemption  of  such  hospitals  seems  to  ap- 
ply in  its  full  force.  When  a  student  enters  the  institution  and  accepts 
the  benefit  of  the  endowment,  he  enters  into  a  relation  which  exempts 
the  benefactor  from  liability  for  the  negligence  of  its  servants  in  ad- 
ministering the  endowment  and  gift  The  student,  who  has  paid  a 
small  tuition  or  term  fee  or  a  special  fee  for  a  special  course,  seems  to 
be  in  like  position  with  a  patient  in  the  hospital  who  pays  for  bed  and 
board. 

[3]  We  are  not  very  definitely  informed  why  the  explosion  occur- 
red, whether  because  improper  ingredients  were  furnished,  or  they  were 
mixed  in  improper  proportions  or  amounts,  or  the  tube  was  not  prop- 
erly sealed  at  the  end  or  improperly  handled,  or  the  heat  was  excessive, 
or  allowed  to  reach  directly  the  mixture.  We  may  assume  that,  since 
the  experiment  was  authorized,  if  properly  conducted,  no  explosion 
would  have  followed.  The  explosion  occurred,  and  we  are  not  inform- 
ed why;  one  can  guess  only.  An  expert  chemist  alone  could  make  a 
reasonable  guess ;  and,  if  he  could  make  such  guess,  it  would  be  only  on 
knowledge  of  facts  which  he  has,  but  which  the  complaint  does  not 
disclose.  If  the  proof  left  a  case  in  such  condition,  when  the  evidence 
was  closed,  the  complaint  would  have  to  be  dismissed.  The  plaintiff 
can  prove  only  those  facts  fairly  alleged.  Paterlini  v.  Memorial  Hos- 
pital Ass'n  (D.  C.)  229  Fed.  838;  Wright  v.  Delafield,  25  N.  Y.  266, 
270. 

The  attorney  for  the  plaintiff  claims  in  his  brief  that  the  defendant 
was  negligent  in  failing  to  use  reasonable  care  in  the  employment  of  the 
boy;  there  is  no  such  allegation  in  the  complaint,  and  no  allegations 
on  which  such  position  could  be  maintained.    The  attendant  at  the 
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supply  room  was  a  boy  of  15  years ;  it  may  be  assumed  that  he  was  not 
a  skiUed  chemist,  but  it  does  not  appear  that  any  one  would  know, 
from  sight  alone,  mercuric  sulphide ;  the  boy  apparently  had  only  the 
duty  of  handing  out  from  marked  packages  the  articles  called  for; 
there  are  no  allegations  of  the  boy's  duties,  or  that  defendant  was  neg- 
ligent in  employing  him,  or  that  the  boy  was  negligent,  or  did  any  wrong 
act  or  thing ;  and  the  complaint  was  evidently  not  framed  with  intent  to 
charge  sudh  negligence.  In  such  a  case  negligence  will  not  be  implied ; 
it  must  be  alleged  and  proved.  Under  the  allegations  of  the  complaint 
Diligence  on  the  part  of  the  boy  could  not  properly  be  proven,  nor 
could  negligence  on  the  part  of  the  defendant  in  employing  him. 

The  complaint  is  in  substantially  the  same  condition  as  to  the  instruc- 
tor, except  that  it  is  alleged  that  he  supervised,  assisted  in,  and  watched 
the  experiment.  What  wrongful  act  on  his  part  caused  the  explosion 
is  not  disclosed.  A  careful  reading  of  the  complaint  fails  to  inform  the 
court  what  the  negligence  complained  of  is,  nor  is  there  anything  upon 
which,  if  true,  the  court  could  say  that  the  instructor  was  incompetent, 
or  the  defendant  ne^fligent  in  employing  him  for  the  duties  assigned  to 
hino.  There  is  nothmg  in  the  complaint  indicating  an  intent  to  charge 
negligence  in  employing  the  instructor. 

For  the  purposes  of  this  case  the  same  rules  should  be  applied  as  are 
applied  to  charitable  or  eleemosynary  institutions.  Colleges  endowed 
as  is  Cornell,  in  a  negligence  action  brought  by  a  duly  received  student, 
should  be  protected,  or  held  liable,  by  the  same  rules  of  law  as  are 
charitable  institutions.  The  waiver  implied  from  the  relation  between 
the  student  and  the  endowed  college  protects  the  defendant  against  a 
recovery.    The  demurrer  is  sustained. 

Demurrer  sustained. 


(179  App.  DiT.  82) 

NICHOLS  V.  WHABTON,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Departmoit    July  IS,  1917.) 

1.  Tbiai.  ^=>296(2) — iNBTBUOnORS — GUBB  BT  Otheb  Ihstbuctions. 

An  tnstractlon  Uiat  plalntifl,  moving  picture  act»T,  could  not  recover 
on  a  contract  of  employment.  If  he  refused  to  perform,  unless  he  was 
figured  as  the  sole  star,  when  read  with  a  charge  to  find  for  defendant  If  It 
did  not  agree  to  accept  plalntltC-  as  the  sole  star,  Is  not  misleading,  but 
only  requires  a  verdict  for  defendant  if  plaintUT,  contrary  to  the  contract, 
Insisted  on  being  the  sole  star. 

[Ed.  Note. — Fot  other  cases,  see  Trial,  Cent  Dig.  S  706.] 

2.  BlASTEB    AND    SBBVANT    ®=>3(2) — CORaTBUCnOR    OT    CONTBAOT    OT    BlCPLOT- 

XKNT — ^"STAB    PaBT" — "Sous    STAB." 

Defendant's  agreement  to  give  plaintiff,  moving  picture  actor,  the 
'^star  part,"  held,  in  absence  of  testimony  regarding  its  technical  meaning, 
as  synonymous  with  making  him  the  "sole  star."  . 

[Ed.  Note. — IY>r  other  cases,  see  Master  and  Servant  Cent  Dig.  S  3.] 

Dowllng,  3.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
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Action  by  Cyril  V.  Nichols  against  Wharton,  Incorporated.  From 
a  judgment  for  plaintiff,  and' from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  and 
PAGE,  JJ. 

William  G.  Phlippeau,  of  New  York  City,  for  appellant 
Paul  N.  Turner,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  plaintiff  is  the  assignee  of  EdAvin  Hunter  Arden. 
He  here  sues  to  recover  damages  for  the  breach  of  a  contract  made  be- 
tween said  Arden  and  the  defendant.  The  defendant  was  engaged  in 
making  moving  pictures.  One  Wharton,  representing  the  defendant, 
made  the  contract  with  Arden  upon  which  this  action  is  brought.  The 
conversation  by  which  that  contract  is  claimed  to  have  been  made  is 
related  by  Arden  as  follows : 

"We  greeted  each  other,  and  he  said:  'Will  you  do  a  picture  for  me?*  I 
said:  'Yes,  when?'  He  said:  'As  soon  as  you  finish  Simon  the  Jester.*  He 
said:  'Do  you  Icnow  when  that  will  be?'  I  said:  'In  about  ten  days  or  two 
weeks.'  I  said:  'What  Is  the  picture  that  you  purpose  doing?*  He  said: 
'Hazel  Kirite.'  I  said:  'What  do  you  want  me  to  play?'  He  said:  'I  want  you 
to  play  Squire  Rodney.'  I  said:  'You  will  star  me,  of  course?*  And  he 
said:  'Certainly.'  I  said:  'How  can  you  make  Squire  Rodney  a  star  part?' 
He  said:  'We  will  write  the  scenario  so  that  It  will  be  made  a  star  part. 
Our  firm  Is  agreed  that  It  is  the  only  sympathetic  male  part  in  the  piece,  and 
we  purpose  making  it  the  »tar  part  and  getting  the  sympathy.'  I  said :  'Very 
well,  tf  you  do  that.'  He  said:  'That  Is  what  we  are  going  to  do,  and  if  you 
win  engage  with  us  you  can  do  anything  you  like  with  the  scenario.'  I 
said:  'What  salary  will  you  offer?'  He  said:  "ITie  same  salary  that  you  are 
working  for  now  In  Simon  the  Jester;  .f750  a  week.'  I  said:  'I  must  have 
more  money  for  exijenses;  the  picture  being  made  In  Ithaca,  I  must  have  a 
certain  amount  for  expenses  In  Ithaca  away  from  my  home,  away  from  New 
York.'  He  said:  'I  will  give  you  !?25  a  week  extra  for  your  living  expenses.' 
I  then  asked:  'Who  is  going  to  do  Hazel  Kirke?'  He  said:  'We  have  not 
fixed  upon  a  woman  yet.  Have  you  any  suggestion?'  I  said:  'Not  at  present, 
but  I  will  put  my  thinking  cap  on,  and  if  I  can  think  of  any  people  for  that 
rOle,  any  women,  I  will  mall  you  a  list  of  them.'  I  said:  'How  long  will  the 
picture  take?'  He  said:  'About  four  weeks.'  I  said:  'About  four  weeks?' 
He  said:  'Well,  I  will  guarantee  you  four  weeks.'  He  said:  'Will  you  do  the 
■picture?'    I  said:   *I  will.'    And  we  shook  hands  on  it" 

When  Arden  was  through  with  the  work  in  which  he  was  then  en- 
gaged, the  defendant  was  not  ready  to  make  this  picture,  and  desired 
Arden  to  postpone  the  time.  Arden  wrote  back  that  he  had  saved  the 
time  up  to  the  1st  of  September  for  them.  The  defendant  afterwards 
fixed  the  time  as  of  the  1st  of  August,  at  which  time  defendant  was 
not  ready  to  begin,  and  upon  August  6th  telegraphed  Arden : 

"We  are  endeavoring  to  get  cast  together  for  Hazel  Klrke  for  August  16th. 
Are  you  available  contract  as  iier  our  last  letter  to  you.    Wire  answer." 

Upon  August  7th  Arden  replied : 

"Available  to  begin  August  16th  as  sole  star  according  to  contract  to  play 
Squire  Rodney  in  Hazel  Klrke.    Expect  customary  transportation  both  ways." 

On  August  8th  the  defendant  replied : 

"Your  telegram  and  letters  received.  You  refer  to  contract  of  which  we 
have  no  knowledge.    Inq)06sible  to  make  ^ou  sole  star,  give  you  dressing  room 
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alone,  or  to  engage  jaa  for  longer  period  than  your  services  will  be  ren- 
dered in  making  the  picture,  which  will  be  one  week  guaranty  and  from  day 
to  day  thereafter  as  long  as  your  services  will  be  required  In  the  picture.  If 
agreeable  to  you,  please  wire  your  acceptance  Monday,  to-day." 

That  closed  the  correspondence. 

After  the  making  of  this  contract,  to  which  Arden  testified,  the  de- 
fendant took  the  ground  that  the  agreement  had  been  to  employ  Arden 
for  one  week  at  $750,  and  as  much  longer  as  would  be  necessary  to 
finish  the  picture.  Arden  at  all  times  claimed  that  he  was  guaranteed 
a  four  weeks  engagement,  and  that  question  was  the  main  question 
litigated  upon  the  trial  and  submitted  to  the  jury,  which  found  with 
the  plaintiff  upon,  as  we  think,  abundant  evidence. 

[1]  At  the  close  of  the  charge  the  defendant's  attorney  requested 
the  court  to  charge  that,  if  the  jury  found  the  defendant  did  not  agree 
to  accept  Mr.  Arden  as  sole  star,  the  defendant  is  entitled  to  a  verdict. 
No  objection  was  made,  and  that  was  charged.  The  defendant  fur- 
ther requested  the  court  to  charge : 

"That  If  the  Jury  find  that  Mr.  Arden  refused  to  perform  unless  he  was 
figured  as  sole  star,  the  verdict  should  be  for  the  defendant." 

That  was  consented  to,  and  charged.  If  that  charge  be  strictly  in- 
terpreted, it  would  amount  to  a  direction  of  a  verdict  for  the  defend- 
ant, because  by  the  telegram  sent  by  Arden  to  the  defendant  upon  Au- 
gust 7th  he  made  it  as  a  condition  to  his  fulfillment  of  the  CMitract 
that  he  be  the  sole  star.  Read,  however,  in  connection  with  the  former 
request,  the  jury  could  not  have  misunderstood  the  court  that,  in  order 
for  the  plaintiff  to  recover,  they  must  find  that  the  contract  provided 
that  Arden  was  to  be  made  the  sole  star.  The  defendant's  contention 
here  is  that  there  is  no  evidence  of  any  such  agreement. 

[2]  There  was  no  evidence  given  upon  the  trial  as  to  what  would 
constitute  in  theatrical  parlance  a  "sole  star"  in  a  play  of  this  nature. 
To  the  lay  mind,  representing  a  part  as  the  dominant  and  most  con- 
spicuous character  in  a  play  would  seem  to  constitute  that  part  a  sole 
star  part.  The  contract  svvom  to  by  Arden  represented  the  defend- 
ant's agent  as  stating : 

"Our  firm  is  agreed  that  It  Is  the  only  sympathetic  male  part  In  the  piece, 
and  we  purpose  making  It  the  ttar  part  and  getting  the  sympathy." 

This  would  seem  to  indicate  the  intention  of  the  contracting  parties 
that  the  part  which  was  to  be  played  by  Arden  was  to  be  made  the 
most  conspicuous  and  dominant  part  of  the  play,  and,  in  the  absence  of 
evidence  as  to  what  is  the  technical  use  of  the  phrase,  would  seem  to 
represent  an  engagement  on  the  part  of  the  defendant  to  make  the  part 
a  "sole  star"  part.  Moreover,  the  contract  drawn  up  by  Arden  and  sent 
to  the  defendant,  but  which  was  never  executed,  had  in  it  the  pro- 
vision that  Arden's  part  was  to  be  a  sole  star  or  feature  in  the  afore- 
mentioned production,  and  in  the  letter  inclosing  the  contract  it  was 
stated  that  the  contract  was  modeled  upon  another  contract  between 
the  parties  in  reference  to  another  picture  named  "The  Exploits  of 
Elaine."    It  is  apparent  from  the  record  that  the  differences  between 
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Arden  and  the  defendant  did  not  arise  from  this  branch  of  the  case, 
but  from  their  contention  as  to  the  guaranteed  time  of  employment. 
The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 
Order  filed. 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur. 

DOWLING,  J.  I  dissent  upon  the  ground  that  the  evidence  disclos- 
es without  dispute  that  the  plaintiff  himself  breached  even  the  con- 
tract that  he  claims  was  made  by  insisting  upon  being  sole  star  in  his 
characterization  of  "Squire  Rodney"  in  the  play  of  "Hazel  Kirke," 
which  had  never  been  agreed  to  be  done,  and  which  was  impossible  to 
accomplish,  because  of  the  nature  of  the  play  and  the  character  he  was 
to  assume  therein.  This  demand  he  made  by  his  telegram  of  August 
7th.  Even  under  his  own  version  of  the  agreement,  he  was  to  be  male 
star,  but  not  the  sole  star,  and  this  is  made  plain  by  his  cross-examina- 
tion. That  he  was  not  entitled  to  stand  upon  this  demand  to  be  sole 
star  was  admitted  upon  the  trial,  for  when  the  defendant's  attorney 
asked  the  court  to  charge  "that,  if  the  jury  find  that  Mr.  Arden  refused 
to  perform  unless  he  was  figured  as  sole  star,  the  verdict  should  be  for 
the  defendant,"  the  plaintiff's  attorney  consented  to  the  charge,  and 
the  court  did  so  charge.  As  plaintiff's  telegram  of  August  7th  was  a 
demand  that  he  be  the  sole  star,  and  as  he  refused  to  proceed  with  his 
contract  when  defendant  declined  to  recognize  him  as  sole  star,  under 
the  court's  charge,  defendant  was  entitled  to  the  direction  of  a  verdict. 
Furthermore,  plaintiff  never  tendered  his  services  under  the  contract, 
never  reported  for  duty,  and  did  not  seek  to  explain  or  excuse  his  fail- 
ure so  to  report,  nor  did  he  ever  render  any  services  under  the  alleged 
contract 


(100  Misc.  Rep.  525) 

PEOPLE  ex  rel.  WAI.LAGB  v.  CAKTER  et  aL,  State  Board  ol  Parole. 

(Supreme  Court,  Special  Term,  Washington  County.    July,  1917.) 

1.  PaBDON  ®=99 — ^AUTBORITY  TO  PaBDON. 

In  view  of  Prison  Law  (Conaol.  Laws,  a  43)  {  212,  providing  tbat  each 
prisoner  confined  in  state  prlscxis  may,  one  month  prior  to  the  expiration 
of  the  minimum  term)  of  the  sentence,  make  application  to  the  board  for 
his  release  upon  parole,  as  the  first  sentence  pronounced  upon  prisoner  did 
not  expire  until  the  expiration  of  his  maximum  term,  notwithstanding  any 
action  the  parole  board  may  have  taken  In  the  matter  of  parole,  the  prison- 
er would  still  be  In  the  legal  custody  and  under  the  control  of  the  agent 
and  warden  of  the  state  prisons  until  the  expiration  of  such  maximum 
term. 

[Ed.  Note. — For  other  cases,  see  Pardon,  Cent  Dig.  Q  16-22.] 

2.  Handauus  «s>81— Boabd  of  Paboud— Heabirq  on  Affucation  it>B  Pa- 

BOLX. 

As  Prison  Law,  $  212,  gives  a  prisoner  the  right  to  apply  for  parole, 
having  made  no  exception,  it  permits  him  to  make  such  application.  It 
made  pursuant  to  the  statute  and  to  the  rules  and  regulations  of  the 
parole  board,  and  entitles  him  to  a  hearing  before  such  board  upon  the 
merits  of  his  application,  so  that  upon  a  denial  of  such  right  the  board 
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wUl  be  ordered  to  convene  and  pass  upon  his  appUcatlon,  altbongh  be  bas 
been  Indicted,  convicted,  and  sentenced  to  a  second  tenn  at  the  expiration 
of  the  first 

[Ed.  Note. — ^Ey>r  otber  cases,  see  Mandamus,  Cent  Dig.  {{  138,  138.] 

Proceeding  by  the  People,  on  the  relation  of  Stewart  S.  Wallace, 
against  James  M.  Carter  and  others,  constituting  the  Board  of  Parole 
for  the  State  of  New  York,  for  an  order  requinng  the  respondents  to 
permit  the  relator  to  be  heard  upon  the  merits  of  his  application  for 
a  parole.    Order  granted. 

Beecher  S.  Clother,  of  Glens  Falls,  and  Harold  H.  Corbin,  of  Sara- 
•  toga  Springs,  for  relator. 

E.  G.  Griffin,  Deputy  Atty.  Gen.,  for  defendants. 

SALISBURY,  J.  The  relator,  a  prisoner  confined  in  Great  Meadow 
Prison,  asks  for  an  order  of  this  court  requiring  the  respondents,  con- 
stituting the  board  of  parole  of  the  state  of  New  York,  to  convene  as 
such  b<mrd  to  reconsider  their  action  of  February  20,  1917,  on  the  ap- 
plication of  the  relator  for  parole,  and  to  permit  the  relator  to  be  heard 
upon  the  merits  of  his  application  for  parole. 

The  relator  was  convicted  of  forgery  in  tiie  Supreme  Court  of  Kings 
county  on  November  29,  1912,  and  received  an  indeterminate  sentence 
in  the  state's  prison  of  not  more  than  5  years  and  5  months  and  not 
less  than  2  years  8  months  and  IS  days.  He  was  received  at  Sing  Sing 
Prison  on  December  2,  1912.  On  July  2,  1914,  he  was  transferred  to 
Great  Meadow  Prison,  at  CwnstocJc,  N.  Y.  While  there,  he  was  in- 
dicted in  the  Kings  County  Court  for  a  forgery  committed  prior  to 
the  commission  of  the  forgery  for  which  he  had  been  sentenced.  On 
November  6,  1914,  he  was  taken  from  said  prison  to  Brooklyn  on  the 
second  indictment,  where,  after  a  plea  of  guilty,  he  was  sentenced  to 
a  definite  sentence  of  two  years,  "to  commence  immediately  upon  the 
termination  of  the  first  sentence." 

[1,2]  It  is  conceded  upon  the  argument  that  the  relator  duly  and 
regularly  made  application  to  the  board  ©f  parole  for  state  prisons, 
and  that  the  board  refused  to  entertain  his  application  upon  the  ground 
that,  because  of  the  imposition  of  the  second  sentence,  they  had  no 
jurisdiction  to  hear  his  application.  Section  212  of  the  Prison  Law 
provides,  among  other  things,  that : 

"Kacb  prisoner  confined  in  tbe  state  prisons  may  one  month  prior  to  the 
ezi^ratlon  of  the  minimum  term  of  his  sentence  make  application  to  tbe  board 
•    *    *    for  bis  release  upon  parole.    •    •    •" 

The  first  sentence  pronounced  upon  the  relator  did  not  expire  until 
the  expiration  of  5  years  and  5  months;  and,  notwithstanding  any 
action  that  the  parole  board  may  have  taken  in  the  matter  of  parole, 
the  relator  was  still  "in  the  legal  custody  and  under  the  control  of  the 
agent  and  warden  of  the  state  prisons  *  *  *  until  the  expiration 
of  the  maximum  term."  The  statute  having  given  to  the  relator  the 
right  to  apply  for  parole,  and  having  made  no  exception,  permits  him 
to  make  such  application,  if  made  in  pursuance  to  the  statute  and  to 
the  rules  and  regulations  of  said  board.  He  was  entitled  to  have  action 
taken  by  said  board  upon  the  merits  of  his  application.    They  had  the 
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right  to  grant  or  refuse  such  application,  but  it  was  their  duty  to  make 
a  determination  upon  the  merits.  The  prisoner  has  been  deprived  of 
the  right  given  him  by  statute.  The  board  should  convene  and  pass 
upon  his  application. 

An  order  may  be  made  requiring  the  board  of  parole  of  state  prisons 
at  their  next  meeting  to  pass  upon  the  application  of  the  relator  for 
parole,  and  that  relator  be  given  an  opportunity  to  appear  before  said 
board  and  be  heard  concerning  his  right  to  parole. 


(99  Misc.  Rep.  668) 

BEEBE  V.  PRIME. 

(Supreme  Court,  Special  Term,  Essex  County.     April,  1917.) 

Chattbi.  Mortgages  <s=»256 — FruNO — ^Action  Against  Mortqaoob's  Adioit- 
isTBATBix — Injunction. 

Where  a  chattel  mortgage  was  Invalid  as  against  the  creditors  of  the 
mortgagor,  because  not  refiled  in  a  succeeding  year  as  required  by  statute 
his  administratrix  in  possession  of  the  chattels,  part  of  which  was  In- 
cluded in  her  inventory  filed  in  Surrogate's  Court,  and  representing 
creditors  whose  claims  had  been  adjudicated,  would  be  granted  an  In- 
junction pendente  lite  to  permanently  enjoin  the  enforcement  of  the 
mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  S  528.] 

Application  by  Katherine  A.  Beebe,  as  administratrix  of  Fletcher 
S.  Beebe,  deceased,  against  Spencer  G.  Prime,  for  an  injunction  pend- 
ing defendant's  action  to  enforce  a  chattel  mortgage.  Judgment  for 
plaintiff. 

O.  B.  Brewster,  of  Elizabethtown,  for  plaintiff. 
Charles  J.  Vert,  of  Plattsburg,  and  Raymond  C.  Prime,  of  Upper 
Jay,  for  defendant. 

PYRKE,  J.  This  action  is  brought  to  permanently  enjoin  the  de- 
fendant from  enforcing  a  chattel  mortgage  given  by  the  plaintiff's  in- 
testate on  June  1,  1914.  A  copy  of  the  mortgage  was  seasonably  filed 
in  the  proper  clerk's  office.  It  was  refiled  in  1915,  but  was  not  refiled 
in  1916. 

The  estate  represented  by  the  plaintiff  is  insolvent.  The  plaintiff 
seeks  to  enjoin  the  defendant  from  enforcing  the  mortgage,  upon  the 
theory  that  it  became  void  as  to  creditors  upon  the  expiration  of  the 
period  for  refiling  in  1916.  The  defendant  opposes  the  application  for 
injunction,  upon  the  ground  that  the  plaintiff  represents  no  judgment 
creditor,  and  that  no  ground  for  injunctive  relief  has  been  shown. 
I  have  reached  the  conclusion  that  neither  of  these  opposing  points  is 
well  taken. 

The  statute,  of  course,  declares  that  a  chattel  mortg^e  not  re- 
filed "shall  be  invalid  as  against  creditors  of  the  mortgagor."  The  fa- 
miliar rule  that  creditors  must  be  "armed  with  some  legal  process  au- 
thorizing a  seizure  of  the  property"  in  order  to  attack  an  unfiled  or 
unrefiled  chattel  mortgage  is  a  rule  formulated  by  the  court  for  the  ob- 
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■vious  purpose  of  compelling  orderly  procedure.  The  reason  for  the 
rule  is  referred  to  in  Karst  v.  Gane,136  N.  Y.  316,  323,  32  N.  E.  1073, 
1075,  as  follows: 

"The  mortgage  •  •  •  cannot  be  legally  questioned  until  the  creditor 
clothes  himself  with  a  Judgment  and  execution,  or  witli  some  legal  process 
against  the  property,  for  creditors  cannot  Interfere  with  the  pnqterty  of  the 
debtor  ■without  process." 

This  reasoning  is  further  amplified  in  Skilton  v.  Codington,  185  N. 
Y.  80,  87,  77  N.  E.  790,  792,  113  Am.  St.  Rep.  885,  as  follows: 

"The  rule  that  a  creditor  must  first  recover  a  Judgment  Is  simply  one  ot 
procedure  and  does  not  aftect  the  right.  Therefore,  where  the  recovery  of  a 
Judgment  becomes  impracticable,  it  Is  not  an  Indispensable  requisite  to  en- 
forcing the  rights  of  the  creditor." 

The  reason  for  the  rule  wholly  fails  in  a  case  like  this,  and  where 
the  reason  fails  the  rule  should  be  held  inapplicable.  Here  there  is 
no  interference  with  a  debtor's  property  by  a  creditor  without  process. 
In  this  case  the  mortgaged  chattels  continued  in  possession  of  the  mort- 
gagor until  his-  death,  came  into  the  possession  of  the  plaintiff  upon  her 
appointment,  and  have  there  remained.  There  is  reason  in  the  rule  that 
a  creditor  should  not  be  permitted  to  interfere  with  his  debtor's  prop- 
erty until  his  claim  against  the  debtor  has  been  adjudicated,  but  here 
there  has  been  an  adjudication.  By  the  terms  of  section  2680  of  the 
Code  of  Civil  Procedure,  where  a  claim  has  been  admitted  by  an  exec- 
utor or  administrator,  the  debt  is  deemed  established,  and  has  practical- 
ly the  force  of  a  judgment.  There  seems  to  be  no  bar,  therefore,  to 
the  plaintiff's  attacking  the  validity  of  this  mortgage.  She  has  the 
property  in  her  possession,  and  she  represents  creditors  whose  claims 
have  been  adjudicated. 

In  the  Skilton  Case,  supra,  the  court  intimated  that  where  the  re- 
covery of  a  judgment  became  impracticable  it  could  be  dispensed  with. 
Where  the  debtor  has  died,  it  seems  to  me  that  the  recovery  of  a 
judgment  can  be  said  to  be  impracticable.  It  is  impracticable  in  the 
sense  that  it  would  serve  no  useful  purpose.  While  a  judgment  may  be 
recovered  ag^ainst  the  representatives  of  a  debtor,  no  lien  upon  the 
personal  assets  of  the  estate  may  be  obtained,  because  no  execution  can 
be  issued  without  an  order  of  the  Surrogate's  Court,  and  no  order  will 
be  granted  where  the  effect  would  be  to  disturb  the  equality  of  distribu- 
tion which  the  law  contemplates.  The  only  direct  authority  in  this 
state  which  has  come  to  my  attention  is  Matter  of  McGovern,  1 18  N. 
Y.  Supp.  378.  It  was  there  held  that  a  chattel  mortgage  which  had 
not  been  refiled  "was  void  as  against  the  administratrix  in  so  far  as 
she  represented  the  creditors  of  the  deceased,  although  it  was  valid 
as  against  his  next  of  kin."  The  doctrine  of  that  case  is,  as  it  seems 
to  me,  sound,  and.  should  be  followed. 

The  situation  in  my  judgment  calls  for  the  extension  of  injunctive 
relief.  As  above  stated,  the  mortgaged  chattels  are  in  the  possession  of 
the  administratrix.  Some  of  them  are  included  in  the  inventory  on 
file  in  the  office  of  the  Surrogate's  Court.  The  administratrix,  while 
theoretically  representing  next  of  kin,  as  well  as  creditors,  in  any  bene- 
ficial sense  represents  only  creditors,  as  the  estate  is  insdvent.    The 
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mortgage  being  void  as  against  creditors,  it  is  the  duty  of  the  admin- 
istratrix to  defend  her  possession.  If  the  defendant  were  seeking  to 
enforce  his  mortgage  by  action,  the  administratrix  would  have  an  ade- 
quate remedy  by  answering  in  the  action.  The  defendant,  however,  is 
seeking  to  enforce  his  mortgage  by  seizure  and  sale,  and  the  only  rem- 
edy open  to  the  administratrix  to  protect  her  possession,  other  than  the 
use  of  force,  is  an  appeal  to  a  court  of  equity,  and  her  appeal  should 
be  heeded.  The  defendant  being  of  am{de  responsibility,  it  is  argued 
that  the  administratrix  has  an  adequate  remedy,  if  the  chattels  are 
taken  from  her  possession,  by  way  of  an  action  against  the  defendant 
for  the  value  of  the  chattels.  This,  in  my  judgment,  involves  a  cir- 
cuity of  action  and  does  not  afford  a  satisfactory  remedy.  In  Matter 
of  McGovem,  supra,  the  administratrix  was  held  accountable  to  the 
general  creditors  for  failing  to  protect  their  rights  by  resisting  the  en- 
forcement of  the  void  chattel  mortgage,  which  the  court  said  it  was 
her  duty  to  contest  for  the  preservation  of  the  estate.  With  the  plain- 
tiff facing  personal  liability,  it  strikes  me  as  decidedly  wrong  to  deny 
her  the  means  for  protecting  the  assets  of  the  estate  in  her  possession, 
upon  the  assumption  that,  if  they  are  wrongfully  taken  from  her,  she 
will  be  successful  in  recovering  their  value. 

An  order  may  be  entered  restraining  the  defendant  during  the  pend- 
ency of  the  action  from  interfering  with  the  chattels  in  question. 

Ordered  accordingly. 


(100  Misc.  Rep.  482) 

SBAOOAST  TRUST  CO.  v.  MX7GMAN  et  aL 

(Supreme  Court,  Appellate  Term,   Ftrst  Department     July  10,   1917.) 

1.  Costs  ®=>8— Power  to  Awakd — ^Want  of  Jubisdiction. 

Wbere  summons  is  void  on  Its  face  because  of  excessive  demand,  so 
that  the  court  has  no  jurisdiction  of  the  subject-matter  of  the  action,  and 
is  not  calle^upon  to  decide  that  it  has  no  Jurisdiction,  it  has  also  no  ju- 
risdiction to  award  costs  upon  a  discontinuance. 

[Wa.  Note. — For  other  cases,  see  Costs,  Gent  Dig.  {  16.] 

2.  Costs  «=3223 — Powkb  to  Awabu — ^Want  of  Jusisdiotion. 

Where  trial  court,  for  want  of  Jurisdiction,  lias  no  power  to  award 
costs,  the  court  cannot  on  appeal  from  a  judgment  awarding  defendant 
costs,  but  not  appealed  from  by  plaintiff,  modify  the  judgment  by 
awarding  even  greater  costs,  though  defendant  would  have  been  oititled 
to  greater  costs  if  trial  court  had  had  Jurlsdictioo. 

[Ed.  Note.— X\>r  other  cases,  see  Cbsts,  Cent  Dig.  {g  835-837.] 

8.  Costs  iS=8 — Jtjkisdictiow — ^Appeabanct. 

Under  Municipal  Court  Code  (I^aws  1915,  c.  279),  award  of  costs  is 
based  exclusively  on  the  amount  demanded  in  the  summons,  and  where  by 
reason  of  an  excessive  demand  the  summons  is  absolutely  void,  and  can 
confer  no  Jurisdiction  of  person  or  subject-matter,  defendant  cannot 
confer  jurisdiction  on  court  to  award  costs  by  appearing  voluntarily. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  i  16.] 

Bijur,  J.,  dissenting. 

jssFor  oUier  cuei  see  eame  topic  ft  KEY-MUMBBR  Id  aU  K«7-Numbered  Digest*  A  iDdexas 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Seacoast  Trust  Company  against  Alexander  Mugman 
and  others.  From  so  much  of  a  judgment  in  their  favor,  on  discon- 
tinuance, as  awards  them  merely  $37.50  costs,  and  also  from  order 
denying  their  motion  for  reta.xation  of  costs,  defendants  appeal.  Dis- 
missed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.JJ. 

Isidor  Enselman,  of  New  York  City  (Max  S.  Seidler,  of  New  York 
City,  of  counsel"),  for  appellants. 

Lesser  Bros.,  of  New  York  City  Qacob  L.  Komicker,  of  New  York 
City,  of  coimsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  demanded  in  its  summons  and  com- 
plaint the  siun  of  $2,001.79,  with  interest  The  defendants  voluntarily 
appeared  and  interposed  an  answer,  in  which  they  alleged  that : 

"It  appears  on  tbe  face  of  the  summons  and  of  the  complaint  that  the  court 
haa  no  jni-lsdiction  of  the  snbject  of  the  action." 

Inasmuch  as  ^he  court  was  clearly  without  jurisdiction,  the  plaintiff 
moved  for  leave  to  discontinue  without  costs.  The  court  permitted 
the  discontinuance,  but  decided  that  the  plaintiff  must  pay  taxable 
costs.  Thereafter  the  costs  were  taxed  at  the  sum  of  $37.50,  and  a 
judgment  for  that  amount  was  entered.  Under  section  164  of  the 
Municipal  Court  Code,  subdivision  9,  costs  upon  a  discontinuance  be- 
fore trial  are  one-half  of  the  amount  which  would  be  awarded  after 
trial  as  provided  in  subdivision  7  of  that  section.  Costs  awarded  un- 
der subdivision  7  after  a  trial  where  the  defendant  is  successful  are 
determined  by  the  amount  of  the  plaintiff's  demand  in  the  summons. 
If  the  defendant  had  been  successful  at  the  trial,  and  his  costs  were 
determined  by  the  amount  of  the  demand  in  the  summons,  the  costs 
would  have  amounted  to  the  sum  of  $110,  and  the  defendants  now 
claim  that  they  are  entitled  to  one-half  of  this  amount,  instead  of  the 
sum  of  $37.50.  They  therefore  moved  for  a  retaxation  of  the  costs, 
but  their  motion  was  denied,  apparently  upon  the  ground  that  under 
subdivision  12  their  costs  could  in  no  event  amount  to  more  than  $37.50. 

Under  a  strict  construction,  that  subdivision  would  be  applicable 
only  to  ultimate  costs  allowed,  and  is  not  to  be  applied  to  any  case 
where  the  costs  awarded  under  the  earlier  sections  amount  to  less  than 
$75.  On  the  other  hand,  it  seems  to  me  that  the  legislative  intent  that 
a  plaintiff  should  be  allowed  to  discontinue  upon  the  payment  of  one- 
half  the  costs  which  would  have  been  imposed  upon  an  unsuccessful 
trial  is  so  clear  that  it  might  well  be  argued  that  we  should  give  the 
language  of  section  164  a  construction  broad  enough  to  carry  out  the 
legislative  intent  under  all  circumstances.  However,  in  my  opinion, 
we  need  not  determine  that  point  now,  because  in  any  event  I  believe 
that  the  amount  of  costs  taxed  is  not  authorized. 

[1,  2]  There  is  considerable  authority  in  this  state  that,  where  it 
appears  upon  the  face  of  the  siunmons  that  the  court  has  no  jurisdic- 
tion of  the  subject-matter  of  the  action,  the  court  has  also  no  juris- 
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diction  to  award  costs  upon  a  dismissal.  It  is  urged,  however,  that 
upon  this  appeal  we  have  no  right  to  consider  this  point,  because  the 
plaintiff  has  not  appealed  from  the  judgment,  and  the  only  matter  we 
have  a  right  to  consider  is  the  amount  of  costs  provided  for  in  section 
164  where  costs  may  be  imposed.  That  contention,  however,  seems  to 
me  unsotmd.  It  may  well  be  that  we  have  no  right  to  reverse  this  judg- 
ment, or  to  modify  it  in  the  plaintiff's  favor,  where  the  plaintiff  has 
not  appealed  from  it ;  but  if  defendants  are  not  entitled  to  any  costs, 
and  the  Municipal  Court  has  no  power  to  award  any  costs,  it  is  cer- 
tainly beyond  our  power  to  modify  a  judgment  of  the  Municipal  Court 
by  awarding  even  greater  costs.  In  tiie  case  of  Day  v.  Sun  Insurance 
Office.  40  App.  Div.  305,  57  N.  Y.  Supp.  1033,  and  Hempstead  v.  White 
Sewing  Machine  Co.,  134  App.  Div.  575,  119  N.  Y.  Supp.  620,  the 
court  held  that  courts  have  power  to  award  costs  "where  the  question 
of  the  jurisdiction  of  the  subject-matter  has  been  presented  to  them, 
*  *  *  even  when  they  decide  that  they  have  no  jurisdiction  of  the 
action."  In  those  cases,  however,  the  court  was  actually  called  upon 
to  pass  upon  the  question  of  whether  it  had  jurisdictioft  of  the  subject- 
matter,  whereas  in  this  case  the  defect  concededly  appears  on  the  face 
of  the  summons,  and  the  plaintiff  voluntarily  moved  for  a  discontinu- 
ance without  presenting  such  question  of  jurisdiction' for  the  court  to 
pass  upon.  The  summons  was  in  itself  an  absolute  nullity,  the  court 
never  acquired  jurisdiction  of  any  action,  and  the  defendants  were 
not  called  upon  to  appear  in  the  attempted  action  and  no  judgment 
could  by  any  possibility  have  been  entered  against  them.  Their  volun- 
tary appearance  could  give  the  court  no  jurisdiction  of  the  cause  of 
action,  and  the  court  was  never  called  upon  to  pass  upon  any  ques- 
tion. I  do  not  think  that  under  these  circumstances  the  court  had 
any  jurisdiction,  even  to  the  extent  of  giving  costs,  and  I  find  no  au- 
thority to  the  contrary. 

[3]  It  may  be  urged  that  the  defendants  by  their  voluntary  appear- 
ance waived  the  defect  in  the  summons,  and  that  the  court  thereby 
acquired  jurisdiction  of  their  persons.  Even  if  we  assume  that  it  is 
possible  to  waive  a  defect  in  a  summons  and  to  enter  a  voluntary  ap- 
pearance, where  the  face  of  the  summons  discloses  that  the  court  is 
without  jurisdiction,  yet  such  a  contention  cannot  hold  the  defendants. 
The  summons  itself  is  palpably  void  by  reason  of  the  excessive  de- 
mand and  the  defendants  could"  enter  an  appearance,  if  at  all,  only  by 
disregarding  the  amount  of  the  demand.  The  award  of  costs  is,  how- 
ever, under  the  statute,  based  exclusively  upon  the  amount  of  the  de- 
mand in  the  summons,  and  where  by  reason  of  an  excessive  demand 
the  summons  is  absolutely  void,  and  can  confer  no  jurisdiction  of  per- 
son or  subject-matter,  there  is  no  basis  for  any  award  of  costs. 

It  follows,  I  think,  that  the  Municipal  Court  was  without  jurisdic- 
tion to  enter  the  judgment,  and  the  appeal  from  the  void  judgment 
should  therefore  be  dismissed,  with  $10  costs  to  respondent. 

ORDVVAY,  J.,  concurs. 

BIJUR,  J.  (dissenting).  Plaintiff  demanded  in  its  summons  $2,- 
001.79  (an  amotmt  admittedly  beyond  the  jurisdiction  of  the  court). 
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Plaintiff  moved  to  discontinue  without  costs.  Defendants  consehted 
to  the  discontinuance,  but  insisted  upon  costs.  The  court  permitted 
the  discontinuance  and  imposed  $37.50  costs.  Appellants  now  urge, 
and  correctly,  as  I  think,  that  pursuant  to  section  164  of  the  Mtmicipal 
Court  Code  the  costs  should  have  been  $55. 

Upon  a  reading  of  the  material  subdivisions  of  that  section,  namely, 
1,  7,  8,  and  9,  it  appears  that  defendants  are  entitled  to  one-half  of  the 
costs  "based  on  plaintiff's  demand  in  the  summons,"  which  would  be 
$10  costs  for  $50  demanded,  $15  for  any  amount  under  $200,  and  for 
every  additional  $100  or  fractional  part  thereof,  $5.  Full  costs  on  this 
basis  would  be  $110,  and  one-half  tiiereof  $55. 

Respondent  contends  that  the  learned  judge  below  correctly  applied 
subdivision  12  of  section  164: 

"The  costs  provided  for  in  this  section  ehall  in  no  event  exceed  the  sum 
<rf  175." 

In  my  opinion,  appellants'  view  of  the  application  of  this  subdivision 
is  correct,  namely,  that  it  refers  only  to  the  net  or  ultimate  amount  of 
costs  allowed,  and  is  not  to  be  appUed,  as  has  been  done  in  the  case  at 
bar,  by  holding  that  the  total  amount  of  costs  ever  to  be  considered 
cannot  exceed  $75,  and  that  plaintiff  is  entitled  to  only  one-half  of  that 
amount.  On  the  contrary,  a  reading  of  the  various  subdivisions  to 
which  I  have  referred  makes  it  clear  to  me  that  the  correct  com- 
putation is  that  the  defendants  are  entitled  to  a  certain  amount  of 
costs,  which  is  described  as  one-half  of  a  certain  other  amount,  and 
that  the  resultant  amount  shall  in  no  event  exceed  $75.  The  judgment 
should  be  modified  accordingly,  with  costs  to  the  appellants. 

Respondent  urges,  on  the  authority  of  certain  cases  cited,  that  no 
costs  at  all  should  have  been  awarded,  where  it  appears  on  the  face  of 
the  proceedings  that  the  court  had  no  jurisdiction  of  the  subject-matter. 
TTie  cases  cited,  however,  as  I  read  them,  merely  intimate  it  to  be  a 
pr(^)er  course  that,  where  want  of  jurisdiction  appears  upon  the  face 
of  the  proceedings,  the  trial  court  should  dismiss  iht  suit  without  costs. 
I  do  not  understand  what  difference  it  makes  how  or  where  want  of 
jurisdiction  appears ;  but  it  is  unnecessary  to  decide  whether  the  course 
indicated  is  held  to  be  the  only  correct  one  or  should  have  been  pursued 
in  the  instant  case,  because  plaintiff  here  afforded  the  court  no  op- 
portunity to  follow  it.  What  actually  happened  was  that  the  plaintiff 
elected  to  discontinue,  and  thus  brought  himself  within  the  provisions 
of  the  Municipal  Court  Code  and  outside  of  the  scope  of  the  decisions 
referred  to  and  of  the  rule  which  he  invokes.  It  seems  to  me,  also, 
that  a  court  always  has  "jurisdiction"  either  to  dismiss  an  action  or  to 
permit  a  discontinuance. 

This  case  is  an  exceptional  one,  in  that  the  summons  demands  a  re- 
covery in  an  amount  beyond  the  jurisdiction  of  the  court.  The  error 
thus  conunitted  by  plaintiff,  however,  affords  to  my  mind  no  ground 
for  refusing  to  defendant  the  amount  of  costs  prescribed  by  law  and 
apportioned  to  the  peril  to  which  he  has  been  subjected. 
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(90  Misc.  Rep.  532) 

PEOPLE  ex  reL  COMMEBCIAL  CABLE  CO.  v.  STATE  BOARD  OF  TAX 

OOM'BS. 

(Supreme  Conrt,  Special  Term,  New  Tork  Ooonty.    April,  1917.) 

1.  (>>iacEBci:  «=>e9 — Taxation — ^Powbb  or  Statk — Pbopebtt  BNOAaxD  in  In- 

TE88TATK  ComfEBCE. 

While  a  state  cannot  Interfere  with  or  regulate  commerce  between  the 
states  or  with  foreign  countries,  It  may  tax  real  and  paw>nal  property 
within  the  state  belonging  to  corporations  engaged  in  interstate  or  for- 
eign commerce,  such  as  a  franchise  to  use  streets  and  highways  of  the 
state. 

[Ed.  Note.— ror  other  cases,  see  Commerce,  Cent  Dig.  i{  1(X),  113-119.] 

2.  CoMUERCK  €=372 — Intbbbtate  Commebce— Pbopeb  Test. 

The  test  as  to  whether  a  tax  is  Imposed  by  a  state  on  Interstate  or 
foreign  commerce,  or  only  on  property  of  a  corporation  engaged  in  sucb 
commerce,  is  whether  the  tax  is  for  the  privilege  of  engaging  in  such 
commerce,  or  reaches  It  or  the  profits  therefrom,  or  depends  upon  its 
volume,  In  which  case  the  tax  Is  invalid,  though  a  tax  on  real  or  per- 
sonal property,  including  franchises  to  do  business  or  to  use  the  streets 
or  highways  granted  by  the  state,  is  a  tax  on  property  only,  and  valid. 

[E}d.  Note. — SV>r  other  cases,  see  Commerce,  Cent  Dig.  H  12S-136.] 

3.  CbiikBRCE  4=370 — Vauditt — Intebstate  Coukebce. 

A  tax  on  gross  receipts  of  a  corporation,  Including  those  derived  from 
Interstate  commerce,  Is  Inyalid,  as  it  directly  burdens  the  benefits  to  be 
derived  from  such  commerce,  though,  where  the  receipts  are  not  taxed,  but 
are  only  used  to  measure  a  tax  within  the  legitimate  power  of  the  state, 
the  tax  is  valid. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {  114.] 

4.  CoiOiEBCK  ^=96d — Special  Franchise — Vamditt — ^"Bbaltt." 

A  state  tax  on  the  ^edal  franchise  of  a  commercial  cable  company. 
Imposed  under  the  Tax  Law  (Oonsol.  Laws,  c.  60),  defining  "realty"  to 
include  all  telegraph  lines,  etc.,  and  section  43  thereof,  requiring  the  state 
board  of  tax  commissioners  to  annually  fix  the  valuation  of  special  fran- 
chises  subject  to  assessment,  imposed  on  a  commercial  cable  company's 
tangible  property,  such  as  wires,  cables,  etc.,  laid  In  the  streets  in  con- 
nection with  the  franchise  therefor,  is  a  tax  on  property,  and  valid,  al- 
though the  corporation  is  engaged  In  Interstate  or  foreign  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  K  100,  113-119. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Real  Property.] 

5.  Taxation  <8=>496(10) — ^VAi-UATrON — BirBnEN  or  Proof. 

In  cases  of  assessment  for  purposes  of  taxation,  It  Is  to  be  assumed 
that  the  state  board's  valuation  is  correct,  and  one  attacking  the  asseas- 
-  ment  has  the  burden  of  showing  that  it  Is  incorrect. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Ont  Dig.  t  906.] 

6.  Comxebce  9=>70 — Sfeciai.  Franchises — Nm  EXabninos. 

While  the  net  earning  method  of  determining  the  value  of  intangible 
property  Is  applicable  where  the  earnings  of  the  property  to  be  assessed 
can  be  determined  with  reasonable  certainty,  yet  where  the  special  fran- 
chise la  a  part  of  a  larger  earning  unit,  the  net  earnings  of  the  whole 
form  no  proper  basis  for  determining  the  earnings  of  the  part,  as  where 
,the  special  franchise  of  a  commercial  cable  company  engaged  in  inter- 
'  state  commeree  represents  the  terminal  property  of  a  large  system. 
[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  {  114.] 

4=9For  other  casM  im  wm*  topic  *  KBY-NUMBER  In  all  Kay-Numbered  Blgeats  tt  Indexea 
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Certiorari  by  the  People,  on  the  relation  of  the  Commercial  Cable 
Company,  against  the  State  Board  of  Tax  Commissioners,  to  review 
the  assessment  of  relator's  special  franchise  for  1912.  Writ  dis- 
missed. 

Henry  G.  Fritsche  and  George  H.  Mallory,  both  of  New  York  City, 
for  relator. 

Lamar  Hardy,  Corp,  Counsel,  and  A.  B.  Scoville,  both  of  New  York 
City,  for  City  of  New  York. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Leonard  J.  Obennder,  Dep- 
uty Atty.  Gen-,  for  State  Board  of  Tax  Com'rs. 

PENDLETON,  J.  This  is  a  certiorari  proceeding  to  review  the  as- 
sessment of  relator's  special  franchise  for  the  year  1912.  Relator  is  a 
corporation  organized  under  the  laws  of  the  state  of  New  York,  which 
give  it  the  right  or  franchise  to  maintain  and  operate  telegraph  lines 
alcmg  or  upon  the  streets  or  highways.  Relator's  business  is  exclusively 
a  part  of  c(»nmerce  between  this  country  and  foreign  countries.  The 
special  franchise  consists  of  the  wires,  conduits,  and  appurtenances  in 
the  streets  and  waters  of  the  city  of  New  York  and  the  franchise  to 
maintain  and  operate  the  same. 

[1]  Relator  contends  that  the  assessment  is  invalid  as  an  attempt 
by  the  state  to  regulate  foreign  commerce  and  that  the  assessment  is 
excessive.  It  is  well  settled  tiliat  a  state  cannot  interfere  with  or  reg- 
ulate commerce  between  the  states  or  with  foreign  countries,  but  may 
tax  real  and  personal  property  within  the  state  belonging  to  corpora- 
tions engaged  in  interstate  Or  foreign  commerce,  and  that  franchises 
or  r^ts  to  be  a  corporation  and  use  the  streets  and  highways  granted 
by  the  state  are  property  which  a  state  may  tax.  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  Baltic  Mining  Co.  v.  Massa- 
chusetts, 231  U.  S.  68,  34  Sup.  Ct.  15,  58  L.  Ed.  127;  Met  St.  Ry.  Co. 
v.  N.  Y.,  199  U.  S.  1,  25  Sup.  Ct.  70S,  SO  L.  Ed.  65,  4  Ann.  Cas.  381. 
In  Kansas  City  Ry.  v.  Kansas,  240  U.  S.  228,  36  Sup.  Ct.  261,  60  L. 
Ed.  617,  it  was  held  that  a  state  cannot  impose  a  tax  on  interstate  com- 
merce, either  by  imposing  it  on  the  business  ccHistituting  such  commerce 
or  the  privilege  of  engaging  in  it  or  upon  receipts  derived  from  it,  but 
may  impose  a  tax  on  the  privilege  or  franchise  of  being  a  corporation, 
and  that  in  each  case  whether  a  state  tax  has  such  direct  relations  to 
foreign  or  interstate  commerce  as  to  be  invalid  as  a  tax  or  burden 
thereon  depends  on  the  operation  and  effect  of  the  tax  as  enforced  and 
not  upon  the  name  given  to  it  The  validity  of  each  tax  must  be 
decided  upon  its  own  facts.  In  considering  whether  a'  statute  does  or 
does  not  burden  interstate  commerce,  the  courts  will  look  beyond  mere 
form  and  consider  the  substance  of  things.  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  30  Sup.  Ct  190,  54  L.  Ed.  355. 

[2]  What  is  a  tax  on  property  and  valid,  and  what  a  burden  on 
interstate  or  foreign  commerce  and  invalid,  has  been  frequently  before 
the  courts.  In  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
550,  8  Sup.  Ct  964,  31  L.  Ed.  790,  the  court  says : 
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"It  Is  often  a  difficult  question  whether  a  tax  imposed  by  a  state  does  In 
fact  Invade  the  domain  of  the  general  government,  or  interfere  with  its  oper- 
ations to  such  an  extent,  or  in  sach  a  manner,  as  to  render  it  unwarranted. 
It  cannot  be  that  a  state  tax  which  remotely  affects  the  efficient  exercise  of  a 
federal  power  Is  for  that  reason  alone  inhibited  by  the  Constitution.  To  hold 
that  would  be  to  deny  to  the  states  all  power  to  tax  persons  or  property." 

The  proper  test  as  to  whether  a  tax  is  imposed  on  interstate  or  for- 
eign commerce,  or  only  on  property  of  a  corporation  engaged  in  such 
/commerce,  would  seem  to  be  whether  or  not  the  tax  is  for  the  privilege 
of  engaging  in  interstate  or  foreign  commerce  or  directly  reaches  the 
transactions  in  such  commerce,  or  the  profits  or  benefits  to  be  derived 
therefrom,  or  fluctuates  or  varies  according  to  the  volume  of  business 
,  done  in  such  commerce.  If  it  does,  then  such  commerce  is  burdened 
to  that  extent,  and  the  tax  is  invalid.  If,  on  the  other  hand,  it  does 
neither  of  those  things,  but  is  a  tax  on  real  or  personal  property,  in- 
cluding rights,  franchises,  and  permissions  to  do  business  or  use  streets 
or  highways  granted  by  the  state,  it  is  a  tax  on  property  only,  and  valid. 
It  could  never  have  been  intended  that  one  engaged  in  interstate  com- 
merce should  be  relieved  of  contributing  his  due  share  of  the  public 
expenses  according  to  the  property  owned  by  him  by  reason  of  the 
fact  that  he  used  his  property  in  carrying  on  such  commerce. 

[3]  A  tax  on  gross  receipts,  whicli  include  those  derived  from  in- 
^  terstate  commerce,  is  invalid,  as  it  directly  burdens  the  benefits  to  be 
I  derived  from  such  commerce.    Philadelphia  Southern  S.  Co.  v.  Penn- 
'  sylvania,  122  U.  S.  326,  7  Sup.  Ct.  1118,  30  h-  Ed.  1200;  Galveston, 
Harrisburg  &  S.  A.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  28  Sup.  Ct.  638, 
52  1,.  Ed.  1031 ;  Oklahoma  v.  Wells  Fargo  &  Co.,  223  U,  S.  298,  32 
Sup.  Ct.  218,  56  L.  Ed.  445 ;  Ratterman  v.  Western  Union  Tel.  Co., 
127  U.  S.  411,  8  Sup.  Ct.  1127,  32  L.  Ed.  229.    But  where  the  receipts 
are  not  in  themselves  taxed,  but  are  used  only. to  measure  a  tax  with- 
in the  legitimate  power  of  the  state,  the  tax  is  not  invalid,  although 
the  receipts  come  in  part  from  interstate  commerce.    United  States 
Express  Co.  v.  Minnesota,  223  U.  S.  335,  32  Sup,  Ct.  211,  56  L,.  Ed. 
459;  Kansas  City,  F.  S.  &  M.  Ry.  Co.  v.  Kansas,  240  U.  S.  228,  36 
Sup.  Ct.  261,  60  L.  Ed.  617.    In  Baltic  Mining  Co.  v.  Massachusetts, 
231  U.  S.  68,  34  Sup.  Ct.  15,  58  L,.  Ed.  127,  the  court  says : 

"It  is  the  commerce  itself  which  must  not  be  burdened  by  state  exactions 
which  interfere  with  the  exclusive  federal  authority  over  it.  A  resort  to  the 
receipts  of  property  or  capital  employed  in  part  at  least  in  interstate  com- 
merce, when  such  receipts  or  capital  are  not  taxed  as  such,  but  are  taKen  as  a 
mere  measure  of  a  tax  of  lawful  authority  within  the  state,  has  been  sustain- 
ed. Maine  v.  Grand  Trunk  Ry.  Co.,  142  V.  S.  217  [12  Sup.  Ct.  121,  163,  35  L. 
Ed.  904];  Provident  Institution  v.  Massachusetts,  6  Wall.  611  [18  L.  Ed.  907]; 
Hamilton  Co.  v.  Massachusetts.  6  Wall.  632  [18  L.  Ed.  904] ;  Flint  v.  Stone- 
Tracy  Co.,  220  U.  S.  107,  162-165  [31  Sup.  Ct.  342.  55  L.  Ed.  389,  Ann.  Cas. 
1912B.  1312] ;  U.  S.  Express  Co.  v.  Minnesota,  223  O.  S.  335,  344  [32  Sup.  Ct 
211,  50  L.  Ed.  459]." 

In  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530,  8  Sup. 
Ct.  961,  31  L,.  Ed.  790,  and  Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  40,  11  Sup.  Ct.  889,  35  L.  Ed.  628,  it  was  held  that,  where 
the  tax  was  in  effect  a  tax  upon  the  corporation  on  account  of  the 
property  owned  and  used  by  it  within  the  state,  it  was  valid,  and  that 
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die  fact  that  the  value  of  its  entire  capital  stock  and  the  proportion  of 
the  length  of  its  lines  within  the  state  to  its  entire  lines  were  used  as 
a  basis  for  determining  the  value  of  that  property  did  not  make  it  valid 
under  the  commerce  clause  of  the  Constitution.  See,  also,  Western 
Union  Tel.  Co.  v.  Gottiieb,  190  U.  S.  412,  23  Sup.  Ct  730,  47  L.  Ed. 
1 1 16.  The  difference  in  its  effect  between  a  tax  on  property  and  oper- 
ations is  pointed  out  in  Railroad  Company  v.  Peniston,  18  Wall,  5,  36, 
21  L.  Ed.  787. 

[4]  The  question,  therefore,  resolves  itself  into  whether  the  tax  on 
the  special  franchise  in  question  is  a  tax  on  property,  or  whether  in  its 
operation  and  effect,  irrespective  of  the  manner  of  its  characterization, 
it  is  a  prohibited  exaction.  The  Tax  Law  (§  2,  subd.  3)  in  this  state  de- 
fines the  terms  "land,"  "real  estate,"  and  "real  property,"  for  the  pur- 
poses of  taxation,  to  include : 

"All  telegrapb  lines,  wires,  poles  and  appurtenances;  *  •  •  all  mains, 
pipes  and  tanks  laid  or  placed  in,  upon,  above  or  under  any  public  or  private 
street  or  place  for  conducting  steam,  heat,  water,  oil,  electricity  or  any  prop- 
erty, substance  or  product  capable  of  tranajwrtatlon  or  conveyance  therein  or 
that  is  protected  thereby,  including  the  value  of  all  franchises,  rights,  au- 
thority or  ipermission  to  construct,  maintain  or  operate,  in,  under,  above,  upon, 
or  through,  any  streets,  highways  or  public  places,  any  mains,  pipes,  tanks, 
conduits  or  wires,  with  their  appurtenances,  for  conducting  water,  steam, 
heat,  light,  power,  gas,  oil,  or  other  substance,  or  electricity  for  telegraphic, 
telephonic  or  other  purposes." 

The  Tax  Law  (§  2,  subd.  3)  of  the  state  defines  a  "special  franchise" 
as  follows: 

"A  franchise,  right,  authority  or  permission  specified  in  this  subdivision 
Bball  for  the  purpose  of  taxation  be  known  as  a  'special  franchise.'  A  special 
frandilse  shall  be  deemed  to  Include  the  value  of  the  tangible  property  of  a 
person,  copartnership,  association  or  corporation  situated  in,  upon,  under  or 
above  any  street,  highway,  public  place  or  public  waters  in  connection  with 
the  special  francMse.  The  tangible  property  so  included  shall  be  taxed  as  a 
part  of  the  spedal  franchise." 

Section  43  provides  that: 

The  "state  board  of  tax  commissioners  shall  annually  fix  and  determine  the 
valuation  of  each  special  franchise  subject  to  assessment  in  each  city,  town  or 
tox  district." 

Concededly  the  entire  business  of  relator  is  part  of  foreign  com- 
merce; the  tax,  however,  is  neither  in  form  nor  substance  a  direct 
burden  on  such  commerce.  It  is  a  tax  on  property  situated  within 
this  state,  consisting  of  the  tangible  property,  such  as  wires,  cables, 
etc.,  laid  in  and  along  the  streets  and  waters  of  the  city,  in  connec- 
tion with  the  franchise  or  right  to  maintain  and  operate  the  same  in 
and  over  said  streets  and  waters.  It  is  as  clearly  a  tax  on  property 
within  this  state  as  would  be  a  tax  on  the  office  building  of  a  corpora- 
tion engaged  in  interstate  or  foreign  commerce.  It  is  designated  in 
the  statute  as  a  tax  on  property,  and  there  is  nothing  in  its  operation 
to  show  such  designation  is  wrong.  It  neither  directly  reaches  trans- 
actions in  foreign  commerce,  nor  the  profits  thereof,  or  the  privilege 
of  engaging  therein.  Even  if  the  net  earning  method  of  determining 
the  value  of  the  franchise  were  applicable  in  this  case,  which  it  is 
not,  as  hereinafter  pointed  out,  such  earnings  are  only  used  as  a  meas- 
ure of  the  value.  They  are  not  the  subject  of  tax,  and  the  distinc- 
166N.T.S.— C 
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tion  between  the  subject  and  measure  of  the  tax  is  well  settled.  See 
cases  above  cited.  In  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594, 
10  Sup.  Ct.  593,  33  L.  Ed.  1025,  a  tax  on  franchise  measured  by  the 
dividends  declared  on  the  capital  stock  was  held  valid  although  invest- 
ed in  United  States  bonds. 

[6]  As  to  the  question  of  overvaluation:  The  valuation  of  the 
special  franchise  is  $407,000,  made  up  of  $128,439  tangible  property, 
and  intangible  property  $278,561.  No  question  is  made  as  to  the  tan- 
gible property.  The  relator  claims  overvaluation  of  the  intangible 
property,  and  the  burden  is  on  it  to  show  it.  People  ex  rel.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.  V.  Priest,  206  N.  Y.  274,  99  N.  E.  547.  The 
rule  is  well  settled  that  in  cases  of  assessment  for  purposes  of  taxation 
it  is  to  be  assumed  that  the  valuation  by  the  state  board  is  correct, 
and  the  burden  of  proof  rests  upon  the  relator,  who  attacks  the  assess- 
ment, to  show  that  the  result  arrived  at  by  the  board  is  incorrect. 
People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Priest,  206  N.  Y.  274, 
99  N.  E.  547. 

[6]  The  net  earning  method  of  determining  the  value  of  the  intan- 
gible property  is  applicable  where  the  earnings  of  the  property  to  be 
assessed  can  be  determined  with  reasonable  certainty;  but  where  the 
special  franchise  is  part  of  a  larger  earning  unit,  manifestly  the  net 
earnings  of  the  whole  form  no  proper  basis  for  determining  the  earn- 
ings of  the  part  where,  as  here,  the  special  franchise  to  be  assessed 
represents  the  terminal  property  in  a  populous  city  of  a  large  system 
extending  far  beyond  the  city's  limits.  Where  the  mileage  of  the  tele- 
graph lines,  within  the  city,  is  small  as  compared  with  the  total  mile- 
age, but  the  terminal  property  in  the  city  is  the  means  of  reaching  the 
central  point,  from  which  business  emanates  and  to  which  it  con- 
verges, a  comparison  of  the  mileage  of  the  special  franchise  with  the 
total  mileage  cannot  in  the  nature  of  things  be  an  accurate  basis  for  de- 
termining what  proportion  of  the  total  net  earnings  should  be  allo- 
cated to  the  terminal  property.  In  People  ex  rel.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.  V.  Priest,  206  N.  Y.  274,  99  N,  E.  547,  in  a  case  very  similar 
to  this,  the  court  says : 

"Any  comparison  of  track  or  passenger  mileage  necessarily  spreads  the 
earnings  over  the  mileage,  without  taking  into  account  the  value  of  a  fran- 
chise at  a  particular  place  to  Increase  the  earnings  of  the  system  of  road 
with  which  it  is  connected.  A  particular  franchise  Is  frequently  of  impor- 
tant value  in  connection  with  a  railroad  system  as  a  means  of  ohtainlng  and 
retaining  business." 

The  above  is  peculiarly  applicable  in  this  case,  where  relator's  tel- 
egraph or  cable  lines  extend  under  the  ocean  to  foreign  countries, 
while  the  mileage  of  the  special  franchise  here  involved  is  compara- 
tively small,  but  serves  to  connect  the  New  York  office  of  relator  with 
the  ocean  cables,  and  really  supplies  these  cables  with  all  messages 
transmitted  over  them.  It  seems  obvious  that  a  division  of  earnings 
on  a  mileage  basis  as  between  the  two  would  be  simply  fanciful.  Such 
a  division  bears  no  such  relation  to  the  value  of  the  special  franchise 
as  to  constitute  any  evidence  whatsoever.  Every  element  of  "proof" 
is  lacking. 


Digitized  by 


Google 


Sup.  Ct)  HOULE  T.  HOULB  67 

Relator  having  failed  to  stistain  the  burden  of  proving  that  the  as- 
sessment is  in  excess  of  the  real  value,  the  writ  must  be  dismissed. 
Writ  dismissed. 


aoo  Misc.  Hep.  28.) 

HOTJIiB  v.  HOrUS. 
(Snpreme  Coart,  Special  Tenn,  New  York  Coanty,    May,  1917.) 

1.  Maxrtaoe  ^=>58(S) — ^Annulment— Actions. 

Where,  after  the  birth  of  a  child  of  which  plalntUf  was  the  father,  the 
mother  coerced  him  by  threats  of  violence  to  go  through  the  form  of  a 
XDfarriage  cei«moDy  with  her,  the  parties  entering  into  a  written  agreement 
that  they  should  never  live  together  as  husband  and  wife,  nor  have  any 
claim  upon  each  other  because  of  or  arising  from  the  marriage  ceremony, 
plaintifT  is,  the  parties  never  having  cohabited,  entltlea  to  an  annulment 
on  the  ground  that  his  consent  to  the  marriage  was  procured  l^  duress. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  i  123.] 

2.  Bastaxds  9=>12 — LxorriUACT  or  Isstts. 

Domestic  Belatlons  Law  (Consol.  Laws,  a  14)  {  7,  declares  that  a 
marriage  procured  by  duress  Is  voidable,  and  becomes  void  from  the  time 
its  nullity  Is  declared  by  a  court  of  competent  jurisdiction,  while  section 
6  of  the  same  law  declares  certain  marriages  absolutely  void.  Code  Civ. 
Proc.  i  1745,  provides  that  the  children  of  a  void  marriage  shaU  be  deem- 
ed legltimata  Domestic  Relations  I^aw,  i  24,  provides  that  aU  Ulegltimate 
children,  whose  parents  have  heretofore  Intermarried,  or  who  shall  here- 
after marry,  shall  ther^y  become  legitimatized,  and  shall  becomie  legiti- 
mate for  all  purposes,  and  entitled  to  all  the  rights  and  privileges  of  legiti- 
mate children.  The  mother  of  a  child  of  which  plaintitc  was  the  father 
coerced  him  by  threats  of  violence  Into  marrying  her.  Held,  that  such 
marriage  legitlniatlzed  the  issue  of  the  parties,  and  the  child's  status  was 
not  disturbed  because  the  marriage  was  subsequently  annulled  on  the 
gronnd  of  duress. 

[Ed.  Nota — ^For  other  cases,  see  Bastards,  Cent.  Dig.  it  14.  15.] 

Action  by  August  E.  Houle  against  Cora  L,.  Houle  for  the  annul- 
ment of  a  marriage.    Decree  of  annulment. 
See,  also,  166  N.  Y.  Supp.  615. 

W.  A.  Kroyer  and  Ralph  Bamett,  both  of  New  York  City,  for  plain- 
tiflF. 

Leonard  McGee  and  John  T.  S.  Wade,  both  of  New  York  City,  for 
defendant. 

GREENBAUM,  J.  [1]  Action  for  annulment  of  marriage.  The 
proofs  satisfactorily  establish  that  the  plaintiff  was  the  father  of  a 
child  bom  to  defendant  before  her  marriage  with  him,  and  that  after 
the  birth  of  the  child  she  coerced  him,  by  flireats  of  violence  to  be  in- 
flicted upon  him  by  her  brother,  to  go  through  the  form  of  a  mar- 
riage ceremony  witii  her,  so  that  she  might  have  the  legal  right  to  use 
his  name  and  confer  upon  her  child  the  right  to  bear  his  name,  and 
upon  the  express  tmderstanding  between  them,  embodied  in  writing, 
that  they  should  never  live  together  as  husband  and  wife,  and  that 
neither  should  be  obliged  to  assume  or  perform  any  of  the  duties  or 
rights  of  husband  and  wife  towards  each  other,  nor  have  any  claim 
upon  the  other  because  of  or  arising  from  the  said  marriage  ceremony. 
It  was  also  established  that  the  parties  have  not  cohabited  nor  lived 
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together  as  husband  and  wife.  The  plaintiff  is  entitled  to  a  decree  of 
annulment  upon  the  ground  that  his  consent  to  the  marriage  was  pro- 
cured under  duress. 

[2]  An  important  question,  however,  arises  as  to  the  legitimacy  of 
the  issue  of  the  parties.  By  section  7  of  the  Domestic  Relations  Law 
a  marriage  procured  by  dqress  is  voidable,  and  becomes  "void  from 
the  time  its  nullity  is  declared  by  a  court  of  competent  jurisdiction."  A 
very  important  distinction  exists  between  a  void  and  voidable  mar- 
riage. In  the  former  case  the  marriage  is  void  ab  initio.  It  never  was 
a  marriage.  The  legislative  authority  to  procure  a  formal  declaration 
of  its  nullity  by  the  court  is  clearly  in  the  interest  of  the  public,  for  the 
purpose  of  affording  conclusive  evidence  by  judicial  decree  of  the  fact 
that  the  marriage  was  void  and  never  had  any  legal  effect.  McCullen 
v.  McCullen,  162  App.  Div.  599,  601,  147  N.  Y.  Supp.  1069.  In  the 
case  of  a  voidable  marriage,  the  marriage  is  legal  until  annulled  by  the 
court,  and  it  only  becomes  void  from  the  time  its  nullity  is  determined 
by  the  judgment  of  the  court.  In  other  words,  the  decree  of  nullity 
does  not  operate  to  make  the  marriage  void  ab  initio.  The  legality  of 
the  marriage  status,  and  of  all  the  consequences  ordinarily  flowing 
therefrom,  from  the  time  the  voidable  marriage  relationship  began  until 
its  annullment,  is  undisturbed.  Such  is  the  plain  statutory  declaration 
(Domestic  Relations  Law,  §  7)  as  interpreted  by  the  courts.  McCullen 
V,  McCullen,  supra,  162  App.  Div.  601,  147  N.  Y.  Supp.  1069;  Barker 
V.  Barker,  172  App.  Div.  244,  250,  158  N.  Y.  Supp.  413 ;  Matter  of 
Biersack,  96  Misc.  Rep.  161,  179,  180,  159  N.  Y.  Supp.  519.  A  care- 
ful study  of  the  Code  provisions  relating  to  annulment  of  marriage 
reveals  tfiat  the  Legislature  recognized  the  distinction  to  be  observed 
between  a  void  and  a  voidable  marriage.  For  example,  section  6  of  the 
Domestic  Relations  Law  declares  under  certain  circumstances  a  mar- 
riage "absolutely  void  if  contracted  by  a  person  whose  husband  or  wife 
by  a  former  marriage  is  living,"  whereas  section  7,  which  refers  to 
voidable  marriages,  declares  such  a  marriage  "void  from  the  time  its 
nullity  is  declared  by  a  court  of  competent  jurisdiction."  By  section 
1745  of  the  Code  of  Civil  Procedure,  it  is  expressly  provided  that  the 
children  of  the  void  marriage  there  considered  shall,  under  the  con- 
ditions therein  presented,  be  deemed  legitimate.  This  provision,  with- 
out doubt,  was  made  to  overcome  the  common-law  rule  which  declared 
children  of  a  void  marriage  illegitimate.  The  Code,  however,  contains 
no  provision  upon  the  subject  of  legitimating  children  bom  or  begotten 
imder  a  voidable  marriage.  This  would  seem  to  be  entirely  logical, 
for  the  all-sufficient  reason  that  the  statute  has  modified  the  common- 
law  rule  under  which  a  voidable  marriage,  when  annulled,  became 
void  ab  initio  (Price  v.  Price,  124  N.  Y.  589,  598,  27  N.  E.  383,  12  L. 
R.  A.  359),  by  providing  that  it  is  only  void  from  the  time  that  its  nul- 
lity is  judicidly  declared.  Section  24  of  the  Domestic  Relations  Law 
declares  that: 

"All  illegitimate  children  whose  parents  have  heretofore  Intermarried  or 
who  shall  hereafter  Intermarry  shall  thereby  become  legitimatized  and  shall 
bec(mie  legitimate  for  all  purposes  and  entitled  to  all  the  rights  and  privileges 
of  legitimate  children." 
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BattershaU's  Domestic  Relations,  at  page  71,  states: 

*fniere  Is  no  statute  nfaMng  the  diildren  of  a  marriage  annulled  for  fraud 
or  duress  the  legitimate  cblldren  of  either  parent  Hence  It  Is  to  be  presumed 
that  the  common  law  applies,  and  the  children  will  be  bastards." 

The  learned  author  evidently  was  in  error  in  reaching  his  conclusion. 
As  already  shown,  there  was  no  necessity  for  any  such  statute,  in  view 
of  tlie  statutory  provision  that  a  voidable  marriage  becomes  void  only 
from  the  time  its  nullity  is  declared  by  a  competent  court,  thus  leaving 
the  marriage  lawful  during  the  period  commencing  at  the  date  of  the 
marriage  and  ending  at  the  date  of  annulment,  and  making  the  child 
legitimate  upon  the  marriage  of  its  parents.  I  have  therefore  no  doubt 
that  the  child  of  the  parties  to  this  action,  bom  out  of  lawful  wedlock, 
became  legitimated  by  their  marriage,  by  virtue  of  section  24  of  the 
Domestic  Relations  Law,  and  its  status  in  that  regard  could  not  be  dis- 
turbed because  of  the  subsequent  annulment  of  the  marriage.  A  decree 
of  annulment  will  be  entered,  with  a  provision,  although  perhaps  not 
strictly  necessary,  that  their  child  may  be  declared  legitimate.  The 
court  will  determine  to  whom  the  custody  of  the  child  be  awarded 
upon  the  submission  of  the  proposed  decision  and  judgment. 

Ordered  accordingly. 


JAMES  ACKKOYD  &  SONS  v.  PROCTOR. 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  2,  1917.) 

1.  ETIDBNCE   ®=>1S5(8) — COBRISPONDENCE— ADMISSlBtUnr. 

If  one  party  introduces  certain  letters  from  correspondence  with  the 
other  party,  the  other  is  entitled  to  have  the  entire  correspondence  ad- 
mitted. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  {  453.] 

2.  Pleadiwo  ®=9382(1)— Qeptekal  Dbniai/— Effect. 

Under  a  general  denial,  a  defendant  may  controvert  anything  which 
the  plaintiff  Is  bound  to  prove  In  the  first  Instance  to  nfake  out  a  cause 
of  action,  or  anything  he  Is  permitted  to  prove  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S§  1280-1291,  1293.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  James  Ackroyd  &  Sons  against  Frederick  F.  Proctor. 
Judgment  on  directed  verdict  for  plaintiffs,  and  defendant  appeals. 
Reversed,  and  new  trial  granted. 

See,  also,  173  App.  Div.  413,  159  N.  Y.  Supp.  1038. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

William  F.  S.  Hart,  of  New  York  City  (John  T.  Norton,  of  Troy, 
of  counsel),  for  appellant. 

Frederick  E.  Wadhams,  of  Albany  (Andrew  J.  Nellis,  of  Albany, 
of  counsel),  for  respondent. 
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JOHN  M.  KELLOGG,  P.  J.  This  case  is  reported  upon  a  former 
appeal  in  173  App.  Div.  413,  159  N.  Y.  Supp.  1038,  where  we  reversed 
a  judgment  of  nonsuit  and  directed  a  new  trial.  The  plaintiff  claimed 
upon  the  evidence  that  the  defendant  was  liable  upon  a  quantum 
meruit.  The  defendant  claimed  that  the  material  was  delivered  on  its 
premises  for  use  pursuant  to  the  contract  between  the  parties,  tfiat 
the  plaintiff  had  defaulted  in  performing  the  contract,  and  that  the  de- 
fendant had  used  the  material  in  performing  the  contract  at  the  ex- 
pense of  the  plaintiff.  We  held  that,  in  the  absence  of  the  notice  pro- 
vided for  by  the  fifth  article  in  the  contract,  which  permitted  the  de- 
fendant to  finish  the  job  at  the  plaintiff's  expense  upon  the  condi- 
tions therein  stated,  the  defendant  had  no  right  to  use  the  material  on 
account  of  the  plaintiff,  and  therefore  might  be  held  liable  on  a  quan- 
tum meruit. 

Upon  this  trial  the  court  excluded  the  contract  and  the  letters  refer- 
red to  in  Judge  Cochrane's  opinion  upon  the  former  appeal,  except  the 
letter  iTom  defendant's  representative  of  August  22d,  the  plaintiff's 
letter  of  August  27th  stating  the  value  of  the  material,  and  the  defend- 
ant's letter  of  October  1st,  stating  that  there  was  roofing  material  left 
over  upon  the  job  and  requesting  the  plaintiff  to  remove  it  as  it  was  at 
its  risk.  The  defendant  offered  to  show  that  it  did  serve  the  notice 
under  article  5  of  the  contract,  and  used  the  material  pursuant  to  that 
article  of  the  contract.  The  court  excluded  this  proposed  evidence 
and  the  other  correspondence,  upon  the  ground  that  it  was  not  ad- 
missible under  a  general  denial,  and  directed  a  verdict  for  the  plain- 
tiff. The  opinion  of  the  court  on  the  former  appeal  states  the  other 
facts  necessary  to  an  understanding  of  the  case. 

[1]  The  letter  of  August  27th,  introduced  by  the  plaintiff,  shows 
that  it  is  a  reply  to  the  letter  written  in  the  defendant's  behalf  of  Au- 
gust 26th,  which  replied  to  the  plaintiff's  letter  of  August  25th.  Clear- 
ly those  letters  were  necessary  to  an  understanding  of  the  letters  which 
die  plaintiff  put  in  evidence.  A  party  cannot  select  two  or  three  let- 
ters from  a  correspondence  upon  a  certain  subject,  base  an  action 
upon  them,  and  exclude  the  other  letters  in  the  correspondence  relat- 
fng  to  the  same  subject.  All  the  correspondence  between  the  parties, 
and  the  entire  transaction  between  them,  was  necessary  to  be  shown, 
in  order  to  determine  whether  or  not  the  defendant  did  purchase  of  the 
plaintiff  the  material  alleged.  If  the  plaintiff  was  in  default  in  its 
contract,  the  defendant  clearly  had  the  right,  upon  serving  the  notice 
and  complying  with  article  5  of  the  contract,  to  use  the  material  and 
complete  the  job  at  the  plaintiff's  expense,  without  incurring  any  lia- 
bility on  account  of  an  alleged  purchase  of  the  material. 

[2]  Under  a  general  denial  a  defendant  may  controvert  anything 
which  the  plaintiff  is  bound  to  prove  in  the  first  instance  to  make  out 
a  cause  of  action,  or  anything  he  is  permitted  to  prove  for  that  pur- 
pose. Milbank  v.  Jones,  141  N.  Y.  340,  36  N.  E.  388;  Avery  v. 
Willson,  81  N.  Y.  341,  37  Am.  Rep.  503. 

The  plaintiff  can  only  recover  for  goods  sold  and  delivered  upon 
the  theory  that  the  entire  transaction  between  the  parties  shows  a 
purchase,  and  not  a  use  of  the  material  on  the  plaintiff's  account 
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What  the  transaction  was  must  be  detennined  upon  the  contract,  the 
entire  correspondence,  and  the  facts  in  the  case  relating  thereto. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


OALLANAN  t.  KBBNAN. 
(Supreme  C!oiirt,  Appellate  Division,  Third  Department     July  2,  1917.) 

1.  TKIAI.  €=>2d(3) COIOOCNT   OF   QOUBT ^WrTNEBSEB. 

In  an  action  to  foreclose  a  mortgage,  in  which  the  detondant  as  a 
counterclaim  alleges  a  breach  of  covenant  in  the  deed  to  the  mortgagor, 
It  was  not  error  for  the  trial  Judge  to  comment  on  the  fact  that  a  witness 
for  the  defendant  testified  to  transactions  at  times  when  only  the  plaintiff, 
the  witness,  and  defendant's  Intestate  were  present  so  that  Ms  testimony 
cannot  be  contradicted  by  the  evidence  of  any  living  witness,  and  to  re- 
fuse to  find  the  principal  facts  sworn  to  by  this  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  }  82.] 

2.  CovERANTa  ^=>\3S, — ^Wabbantt — Evidence — SumciBNor. 

In  an  action  Xa  foreclose  a  mortgage  In  which  the  defendant  as  a  coun- 
terdolm  alleges  the  breach  of  a  covenant  In  the  deed  to  the  mortgagor, 
evidence  A«I<t  to  show  that  the  grantee  knew  when  he  purchased  the 
property  that  a  part  of  the  land  had  either  been  actually  appropriated  by 
the  state  for  canal  purposes  or  was  about  to  be. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  \  224.] 

3.  CovKNANTB  €=»130(2) — Bbeach  of  Wabrantt — ^NoMiSAi  Damages. 

Although  the  fact  that  a  part  of  land  conveyed  had  either  been  actually 
aWK^riated  by  the  state  for  canal  purposes,  or  was  about  to  be,  was 
tedmlcally  a  breach  of  the  covenant  of  warranty  in  the  deed,  as  the 
grantee  knew  at  the  time  of  the  conveyance  that  the  grantor  did  not  have 
title  to  such  premises,  he  could  not  recover  more  than  nominal  damages 
for  breach  of  the  covenant 

[Ed.  Note. — For  other  cases,  see  Oovenants,  Cent  Dig.  \  247.] 

Appeal  from  Trial  and  Special  Term,  Saratoga  County. 

Action  by  John  J.  Callanan  against  Emily  H.  Keenan,  as  executrix 
of  the  estate  of  David  F.  Keenan,  deceased.  Judgment  upon  decision 
of  the  court  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Charles  Irving  Oliver,  of  Albany,  for  appellant. 

Visscher,  Whalen  &  Austin,  of  Albany  (J.  Harris  Loucks,  of  Al- 
bany, of  cbimsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  In  July,  1908,  the  Barge  Canal  had 
been  surveyed  and  the  contracts  let  along  Wood  creek,  crossing  the 
gravity  railroad  which  connected  the  plaintiff's  quarry  with  the  Del- 
aware &  Hudson  Railroad,  the  gravity  road  crossing  Wood  creek  on 
a  trestle.  Plaintiff  Owned  the  right  of  way  from  Wood  creek  to  the 
railroad,  and  had  a  lease  of  the  Tub  Mountain  quarry  and  a  right  of 
way  for  the  gravity  road  from  the  quarry  to  Wood  creek.    Wood  creek 

^=>For  oth«r  cosm  (sa  Mune  topic  *  KBY-NUMBER  in  all  Kajr-Numbered  Digests  ft  ladextw 


Digitized  by 


Google 


72  lee  NEW  YOBK  8CPPLBMENT  (Sup.  Ct 

was  a  natural  highway,  the  title  of  which  was  in  the  state,  and  the 
trestle  crossing  the  creek  was  there  by  sufferance  and  not  by  right. 
The  state  had  filed  and  served  its  map,  and  had  thereby  completed  the 
appropriation  of  the  canal  route  along  the  creek,  in  April,  1908.  July 
31,  1908,  the  plaintiff  deeded  to  the  defendant's  intestate  the  land 
west  of  Wood  creek  and  assigned  him  by  another  instrument  the  leas- 
es covering  the  quarry,  the  right  of  way  for  the  gravity  railroad,  to- 
gether with  the  appliances,  buildings,  and  machinery.  The  plaintiff 
took  back  a  mortgage  for  a  part  of  the  purchase  price,  which  is  being 
foreclosed  in  this  action.  Keenan,  the  intestate,  was  a  bright,  keen 
business  man,  with  extensive  knowledge  of  operating  quarries  and  in 
contracting.  He  was  interested  in  and  was  carrying  on  quarries  in 
various  places.  He  sought  the  plaintiff  and  entered  into  negotiations 
with  him  for  the  purchase  of  the  quarry.  He  went  to  the  quarry  and 
investigated  there  for  several  days.  His  nephew,  who  was  to  operate 
the  quarry,  was  with  him.  He  sent  for  two  expert  quarrymen,  who 
were  engaged  in  operating  quarries  for  him  elsewhere,  to  examine  the 
property  and  assist  him  in  investigating  it.  He  apparently  took  noth- 
ing for  granted,  saw  the  plant  operated,  investigated  the  alleged  con- 
tracts, the  customers  of  the  quarry,  and  conducted  the  negotiations 
in  a  way  that  a  thorough-going,  keen,  shrewd  business  man  would  in 
making  such  an  investigation.  One  of  the  inducements  held  out  to 
him,  as  a  reason  for  the  purchase  and  as  a  probable  profit,  was  the 
fact  that  the  Barge  Canal  was  to  be  constructed  in  the  immediate  vicin- 
ity and  within  1,500  feet  of  the  bins.  The  canal,  a  short  distance 
from  the  trestle,  was  actually  being  worked  and  enlarged  along 
Wood  creek.  It  was  evidently  known  by  the  people  interested  in  the 
quarry,  and  who  were  engaged  in  business  in  that  locality,  where  the 
route  of  the  Barge  Canal  was,  and  the  record  cannot  be  read,  and 
Mr.  Keenan's  character  appreciated,  without  conviction  that  he  knew 
just  where  the  canal  had  been  surveyed  and  laid  out,  and  that  the  con- 
tractors were  about  to  begin  active  operations.  The  plaintiff  gave  him 
a  warranty  deed  of  the  premises,  and  at  the  time  it  was  given  the 
premises,  to  the  knowledge  of  the  plaintiff  and  undoubtedly  of  Keenan, 
had  been  appropriated  by  the  state.  The  negotiations  had  been  pending 
between  the  plaintiff  and  the  state  and  railroad  officials,  from  which 
it  was  naturally  assumed  that  a  temporary  structure  would  permit 
the  gravity  road  to  operate  over  the  canal  after  the  contractors  had 
actually  taken  possession  and  begun  work,  and  it  was  anticipated  that 
a  permanent  bridge  to  replace  it  would  be  built  by  the  state. 

The  defendant  alleges  the  breach  of  this  warranty  as  a  counter- 
claim to  the  plaintiff's  claim,  and  various  frauds  alleged  to  have  been 
committed  by  the  plaintiff  in  misrepresenting  the  quality  of  the  ma- 
chinery and  appliances  and  the  contracts  and  customers  of  the  quarry, 
and  the  evidence  to  sustain  these  counterclaims  was  furnished  by  the 
nephew  of  Mr.  Keenan ;  and  he  has  located  all<  the  transactions  be- 
tween Keenan  and  the  plaintiff  at  times  when  only  the  three  were 
present,  so  that  his  testimony  cannot  be  contradicted  by  the  evidence 
of  any  Hving  witness.    The  two  experts  assisting  Keenan,  who  must 
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have  had  important  knoyvledge  of  the  facts,  were  not  called  as  wit- 
nesses. 

[1,2]  The  trial  judge  has  properly  commented  upon  that,  and  has 
refused  to  find  the  principal  facts  sworn  to  by  this  witness.  That  ac- 
tion upon  the  part  of  the  trial  court  is  approved.  The  circumstances, 
the  known  facts  in  the  case,  contradict  the  testimony  of  the  witness 
and  establish  beyond  question  that  Mr.  Keenan  bought  the  property 
with  his  eyes  open  as  to  the  quality  and  character  of  the  property  and 
as  to  the  route  of  the  canal.  He  knew  that  either  the  land  had  ac- 
tually been  appropriated  for  the  canal  across  the  gravity  road,  or  was 
about  to  be.  From  the  correspondence  afterwards,  and  the  fact  that 
he  continued  to  operate  the  quarry  after  the  state  had  dispossessed  him 
in  whole  or  in  part,  with  no  ccwnplaint  upon  his  part  that  he  had  been 
deceived  as  to  the  title,  the  conclusion  is  irresistible  that  he  was  under 
no  mistake  as  to  the  true  situation  of  the  title  of  the  property.  He 
probably  felt  that  furnishing  stone  for  the  Barge  Canal  and  the  con- 
tractors, and  by  enlarging  the  business,  he  would  have  a  large  claim 
against  the  state  for  damages  on  account  of  the  appropriation.  In 
November,  1909,  Keenan  was  insisting  that  his  checks  to  plaintiff 
should  show  a  settlement  in  full,  saying: 

"Our  method  of  doing  business  is  to  compel  the  settlement  of  all  our  ac- 
counts to  the  1st  of  each  month,  and  we  trust  this  will  be  satisfactory." 

At  that  time  he  knew  that  the  state  had  begun  in  part  to  dispossess 
him  from  the  land  taken,  and  knew  the  facts  with  reference  to  it,  but 
made  no  complaint.  If  he  had  a  grievance  as  to  the  title,  he  would  not 
have  been  insistent  that  the  check  should  be  a  settlement  to  date.  He 
had  found  some  fault  with  the  plaintiff  on  account  of  the  condition  of 
the  quarry  and  certain  of  the  machinery,  and  claimed  that  he  had 
not  been  fairly  dealt  with  in  those  respects;  but  we  find  no  claim  by 
him  that  he  had  been  deceived  about  the  title  to  the  property,  or  that 
at  the  time  of  the  purchase  he  had  any  doubt  that  the  Barge  Canal 
was  to  cross  the  gravity  railroad.  February  1,  1910,  he  writes  his  at- 
torney: 

"All  I  want  him  to  do  is  to  live  up  to  his  agreement  with  me  both  verbal 
and  written.  I  don't  want  a  dollar  from  hlnf.  I  have  suffered  a  large 
financial  loss  by  means  of  failure  of  the  state  to  guarantee  a  bridge,  also  in- 
ability to  make  and  sign  contracts  for  future  delivery  of  stone,  as  I  could  not 
promise  to  deliver  a  certain  number  of  yards  dally.  Callanan  guaranteed  for 
me  this  connection  verbally.  I  took  his  word  for  this,  as  I  did  in  a  great 
many  other  things ;  so  I  think  he  should  be  held  responsible  for  this." 

There  is  no  suggestion  that  he  was  deceived  by  the  location  of  the 
Barge  Canal,  or  that,  before  the  property  had  been  deeded  to  him,  it 
had  been  taken  over  by  the  state.  His  only  complaint  with  reference 
to  the  property  is  that  the  state  had  failed  to  guarantee  a  bridge.  He 
could  not  claim  that  he  had  been  guaranteed  a  bridge  across  the  canal, 
unless  it  was  understood  by  both  of  them  at  the  time  that  the  exist- 
ence of  the  canal  made  such  a  crossing  necessary. 

November  8,  1909,  his  attorney  writes  the  plaintiff,  reciting  the  fact 
that  before  the  deed  was  given  the  state  had  appropriated  the  land  over 
th  i  canal,  and  that  unless  a  bridge  or  some  other  manner  of  approach 
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from  the  quarry  to  the  railroad  was  built  the  quarry  would  be  value- 
less. Mr.  Keenan  was  assured  at  the  time  of  the  transfer  that  the  state 
would  build  such  a  bridge.  There  seems  to  be  considerable  question 
on  the  part  of  the  state  as  to  whether  it  would  build  a  bridge  or  not  If 
it  does  not,  it  should  be  compelled  to  respond  in  damages  to  the  owner 
of  the  quarry  for  destroying  their  right  by  such  an  appropriation.  He 
then  says  that  the  claim  for  damages  must  be  filed  within  two  years 
from  the  appropriation  and  that,  in  order  to  protect  Mr.  Keenan's 
rights,  he  is  preparing  an  assignment  for  the  dam^es  sustained  by  the 
appropriation.    He  continues: 

"I  find  that  there  is  no  written  assignment  to  him  front  yon  of  any  daim 
tliat  you  might  have  against  the  state  by  reason  of  such  appropriation.  Be- 
fore filing  the  claim,  It  la  essential  that  we  have  such  a  written  assignment. 
Will  you  Idndly  advise  me  by  return  mail  what  day  you  can  come  to  my  office 
and  esecnte  such  an  assignniient?" 

The  assignment  was  executed  and  Mr.  Keenan  filed  a  claim  against 
the  state  for  $252,600. 

It  is  evident  tiiat  the  result  in  Champlain  Stone  &  Sand  Co.  v.  State, 
142  App.  Div.  94,  127  N.  Y.  Supp.  131.  and  205  N.  Y.  539,  98  N. 
E.  1100,  satisfied  him,  from  the  fact  that  Wood  creek  was  a  public  high- 
way and  the  gravity  road  had  no  right  to  cross  it  as  against  the  state, 
that  the  damages  to  be  recovered  from  the  state  must  be  small,  for  the 
land  appropriated  was  practically  of  no  value,  but  rested  entirely  so 
far  as  its  value  to  the  quarry  was  concerned  in  the  right  to  crpss  Wood 
creek.  The  canal  at  tiiis  place  does  not  follow  the  bed  of  the  creek, 
but  is  adjacent  to  it. 

[3]  We  are  satisfied  that  Mr.  Keenan  knew,  at  the  time  he  made 
the  purchase  and  accepted  the  deed,  that  the  state  had  appropriated  the 
land  west  of  the  creek  for  the  Barge  Canal,  and  that  the  fact  that  the 
canal  was  to  go  in  that  vicinity  was  one  of  the  inducements  which  led 
him  to  make  the  purchase.  Technically,  therefore,  there  is  a  breach 
of  covenant ;  but  it  is  in  a  respect  that  the  grantee  knew  at  the  time  that 
the  grantor  had  not  title  to  the  premises  now  occupied  by  the  canal  and 
spoil  bank,  and  upon  a  covenant  given  under  such  conditions  he  could 
not  recover  damages  for  its  breadi.  He  knew  at  the  time  he  took  the 
deed  that  the  grantor  had  no  title.  The  covenant  is  only  effectual  as 
to  a  party  who  has  no  knowledge  to  the  contrary,  and  who  acts  upon 
the  credit  of  the  covenant. 

It  is  said  that  the  damage  following  a  breach  of  covenant  of  quiet 
enjoyment  is  the  purchase  price,  with  interest  thereon.  That  is  said 
to  be  the  rule  where  there  is  failure  of  the  entire  consideration;  but 
all  legal  rules  are  subject  to  their  exceptions  and  must  have  a  rea- 
sonable application.    Hunt  v.  Hay,  214  N.  Y.  578,  108  N.  E.  851. 

The  plaintiffs  contention  is,  as  we  understand  it,  that  it  is  immaterial 
whether  the  land  west  of  the  creek  had  or  had  not  any  value,  and 
whether,  if  the  state  had  not  already  taken  title,  it  was  about  to  do  so. 
That  there  is  a  technical  breach  of  covenant,  and  that  the  damages 
must  be  awarded  for  the  purchase  price  and  interest,  or,  as  the  failure 
of  title  relates  only  to  a  part  of  the  property  purchased,  that  the  dam- 
ages are  the  purchase  price,  with  interest,  less  the  value  of  the  prop- 
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erty  as  it  remains  in  its  present  condition.  We  do  not  tliink  that  the 
rule  applies  to  this  case  and  cannot  give  it  application  here.  It  is  not 
certain  that  either  Callanan  or  Keenan  realized  that  the  title  to  the 
land  had  actually  passed  to  the  state.  Undoubtedly  each  knew  that  the 
map  had  been  filed  and  served,  and  any  want  of  knowledge  as  to  the 
title  came  from  an  error  as  to  the  legal  effect  of  those  facts.  It  is  be- 
yond doubt  that  it  was  the  understanding  of  both  parties  to  the  deed 
that  the  land  between  the  creek  and  the  railroad  was  to  be  used  by 
the  state  for  the  canal,  and  the  right  intended  to  be  conveyed  by  the 
deed  was  the  right  to  use  the  land  until  the  state  actually  dispossessed 
the  owner,  and  then  to  make  claim  against  the  state  for  appropriating 
the  property.  The  assignment  of  the  claim  against  the  state  subse- 
quently made  by  Callanan  was  a  performance  of  the  spirit  of  the  un- 
derstanding of  the  parties  at  the  time  the  deed  was  given.  The  as- 
signment confirmed  to  Keenan  all  rights  that  either  expected  he  would 
acquire  by  the  deed.  He  used  the  land  for  many  months,  and  then 
presented  his  claim  against  the  state,  daiming  that  the  business  had 
greatly  improved  since  his  purchase.  The  Whitehall  Sandstone  Case, 
above  referred  to,  undoubtedly  was  a  surprise  to  both  parties,  as  it  de- 
prived the  owner  of  any  substantial  claim  for  the  land  taken ;  but  the 
plaintiff  is  not  responsible  for  that.  The  facts  were  known,  and  the 
mistake  of  Keenan  was  one  of  law,  and  not  of  fact  If  he  were  en- 
titled to  recover  any  damages  for  the  breach  of  covenant,  they  would 
be  trivial.  The  fact  that  the  map  was  filed  and  served  a  few  days 
prior  to  the  deed  is  not  material.  It  was  executed  with  the  knowledge 
of  the  fact  that  the  appropriation  had  been  or  would  shortly  be  made, 
and  the  defendant  suffers  no  less  from  the  fact  that  the  appropriation 
took  place  a  few  days  before  the  deed  was  given.  The  result  would 
have  been  the  same  if  it  had  taken  place  a  few  days  later. 

We  do  not  know  whether  the  plaintiff  or  Mr.  Keenan  knew  at  the 
time  that  this  little  stream  called  Wood  creek  was  a  navigable  public 
highway,  and  that  neither  of  them  could  have  any  right  to  cross  it, 
except  with  permission  of  the  state.  If  they  were  mistaken  in  that 
respect,  it  was  a  mistake  of  law.  They  knew  it  was  Wood  creek,  and 
as  a  matter  of  f^ct  Wood  creek  was  a  public  highway.  The  land  west 
of  the  creek,  therefore,  had  no  substantial  value,  and,  if  there  was  a 
breach  of  covenant,  its  value  depended  entirely  upon  the  right  to  cross 
Wood  creek,  which  could  not  be  obtained.  The  amount  recoverable 
could  only  be  nominal ;  the  conveyance  mentions  $1  as  the  considera- 
tion of  the  deed. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur." 

The  court  finds  as  a  fact  that  the  defendant's  Intestate,  the  grantee  at  the 
time  of  the  purchase  of  the  property  and  the  acceptance  of  the  deed,  knew  the 
location  of  the  Barge  Canal,  which  had  been  laid  out  through  the  premises, 
and  knew  that  the  property  deeded  was  to  be  taken  or  had  been  taken  for  canal 
purposes,  and  It  was  made  with  the  mutual  expectation  that  the  grantee 
would  acquire  the  use  of  the  premises  until  the  state  actually  dispossessed 
him,  and  then  would  probably  be  able  to  obtain  from  the  state  a  bridge  or 
compensatloa  for  damages. 
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(99  Misc.  Sep.  617) 

VAUBJNTI  V,  NEW  YORK  THEATRE  GO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1917.) 

1.  IIBOHAITICB'  Liens  «=961 — "Cdwbewt" — Constbuction  of  Lien  IAw. 

Under  Uen  Law  (Consol.  Laws,  c.  33)  §  3,  ^vlng  a  mechanic's  Uen  for 
labor  and  material  furnished  for  the  Improvement  of  real  property  with 
the  consent  of  the  owner  or  his  agent,  the  owner's  "consent"  Implies  his 
actual  consent  that  the  Improvement  shall  be  made,  and  Ms  mere  general 
consent  that  the  lessee  at  his  own  expense  may  make  repairs  Is  InsulQ- 
dent ;  nor  do  his  expressions  of  satisfaction  with  the  work,  as  to  which, 
be  exerxilsed  no  supervision,  imply  his  consent. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  fS  77,  78. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Consent] 

2.  Mechanics'  Liens  ^=>2S1(3) — Labob  ANn  Matebiaj: — Consent  of  Owner. 

Where  the  lease  of  a  roof  garden  rented  for  a  motion  picture  theater 
provided  that  no  improvements  should  be  made  without  the  lessor's  writ- 
ten consent  and  his  approval  of  the  plans,  and  that  an  indemnity  bond 
should  be  given  against  liens  against  the  property,  and  that  there  should 
be  a  waiver  from  any  contractor  with  the  tenant,  and  the  lessor,  on 
condition  that  the  tenant  remain  primarily  liable,  consented  to  the 
assignment  of  his  rights,  and  the  sublessee  contracted  with  plaintUf  for 
Its  decoration  for  a  purpose  not  of  final  benefit  to  the  lessor,  the  fact  that 
its  officers  and  agents  knew  of  the  work,  and  that  Its  attorney  had  posses- 
sion of  the  pUns,  did  not  establish  its  "consent"  thereto,  within  the 
meaning  of  Lien  Law,  g  3,  making  that  a  prerequisite  to  a  Uen. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  g  570.] 

3.  Mechanics'  Liens  <S=963 — Iupboveuent  bt  Subtenant — ^Enfobceuent. 

A  lien  claimed  for  work  done  in  fitting  up  a  billiard  room  in  the  base- 
ment of  a  building  under  an  oral  agreement  with  the  sublessee  could  not 
be  sustained,  where  the  original  tenant  of  the  roof  garden  was  never  a 
tenant  of  the  basement 

[Bd.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  g  80.] 

Action  by  Frank  J.  Valenti  against  the  New  York  Theatre  Company 
and  others  to  foreclose  a  mechanic's  lien.  Complaint  as  to  the  New 
York  Theatre  Company  dismissed. 

Louis  O.  Van  Doren,  of  New  York  City,  for  plaintiff. 
David  Gerber,  of  New  York  City,  for  defendants. 

COHALAN,  J.  In  an  action  to  foreclose  a  mechanic's  lien,  judg- 
ment is  asked  against  the  defendant  New  York  Theatre  Company. 
This  corporation  owns  the  large  theater  property  between  Forty- 
.  Fourth  and  Forty-Fifth  streets,  on  Broadway,  in  the  borough  of  Man- 
hattan, and  leases  portions  of  it  to  various  tenants.  The  roof  garden, 
under  lease  dated  January  11,  1915,  was  leased  to  William  Morris.  He 
defaulted  in  the  payment  of  rent,  but  on  September  27,  1915,  by  a  sec- 
ond agreement,  the  lease  of  January  11,  1915,  was  reinstated.  Morris 
thereafter  assigned  his  lease  to  the  defendant  corporation  Fifteen 
Twenty  Broadway,  Incorporated.  This  agreement  was  made  on  the 
consent  of  the  New  York  Theatre  Company,  upon  the  express  condi- 
tion that  Morris,  the  origincd  tenant,  should  remain  primarily  liable  for 
the  rent 
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An  examination  of  the  leases  aiid  other  agreements  in  evidence 
shows  that  the  landlord  guarded  itself  against  the  making  of  improve- 
ments on  the  property  in  the  following  ways:  (1)  That  no  improve- 
ments should  be  made  without  first  obtaining  the  written  consent  and 
approval  of  the  landlord;  (2)  that  the  plans  for  the  same  should  be 
submitted  to  it  for  consideration ;  (3)  that  there  should  be  an  approval 
of  these  plans ;  (4)  that  an  indemnity  bond  should  be  given  against  any 
possible  liens  against  the  property;  and  (5)  that  there  should  be  a 
waiver  from  any  contractor  with  whom  the  tenant  or  anybody  else 
dealt  in  respect  of  any  work  to  be  done  or  materials  to  be  furnished. 
The  undertenant  used  the  roof  garden  for  ballroom  purposes,  which 
line  of  activity  apparently  turned  out  to  be  a  failure,  in  consequence 
of  which,  by  legal  proceedings,  there  was  an  evicticm  of  the  tenant  and 
his  sublessee.  Fifteen  Twenty  Broadway,  Incoq>orated. 

After  the  latter  corporation  entered  into  possession  of  the  roof  gar- 
den, it  contracted  for  the  decoration  of  the  same  with  the  plaintiff 
herein.  It  is  undisputed  that  the  work  was  performed,  that  the  price 
for  the  same  was  reasonable,  and  that  only  the  sum  of  $1,700  has  been 
paid  on  account  thereof.  The  plaintiff  seeks  to  hold  the  landlord  for 
the  payment  of  the  balance  due  him  on  the  ground  that  the  officers  and 
agents  of  the  New  York  Theatre  Company  knew  of  the  prosecution  of 
this  work,  and  that  liability  flows  from  such  knowledge.  In  brief,  that 
there  was  an  acquiescence,  an  inspecti(»i  and  approval  of  the  plaintiff's 
work,  and  that  the  New  York  Theatre  Company  is  the  beneficiary  of  it. 

[  1  ]  The  plaintiff  relies  for  the  support  of  his  theory  upon  the  stat- 
ute (Lien  Law,  §  3)  and  the  cases  of  National  Wall  Paper  Co.  v.  Sire, 
163  N.  Y.  122,  57  N.  E.  293,  Schmalz  v.  Mead,  125  N.  Y.  188,  26  N. 
E.  251,  and  Miller  v.  Mead,  127  N.  Y.  544,  28  N.  E.  387,  13  L.  R.  A. 
701.  But  these  cases,  particularly  the  case  of  National  Wall  Paper  Co. 
v.  Sire,  supra,  are  not  so  pertinent,  in  view  of  the  later  decisions  upon 
the  subject  under  consideration.  The  higher  courts  have  frequently 
passed  upon  the  word  "consent,"  as  used  in  the  statute.  It  has  been 
decided  that  the  "mere  acquiescence,  the  erection  or  alteration  with 
knowledge,"  is  not  the  evidence  of  consent  which  the  statute  requires. 
It  has  been  held  that  there  must  be  something  additional ;  that  consent 
is  not  a  vacant  or  neutral  attitude  in  respect  of  a  question  of  such 
material  interest  to  the  property  owner.  It  is  affirmative  in  its  nature. 
De  Klyn  v.  Gould,  165  N.  Y.  282,  59  N.  E.  95,  80  Am.  St.  Rep.  719; 
Rice  v.  Culver,  172  N.  Y,  60,  64  N.  E.  761.  In  the  case  of  De  Klyn  v. 
Gould,  supra,  the  court  said : 

"The  owner's  Interest  In  his  real  estate  Is  not  liable  in  every  case  In  which 
to  his  knowledge  labor  and  materials  are  furnished  for  erections  upon  his 
real  property  or  alterations  In  the  existing  erections.  [Cases  cited.]  There 
are  many  cases  In  which  the  owner's  consent  has  been  Implied  from  the 
circumstances  and  his  declarations  and  acts  In  respect  to  the  Improrementa 
The  appellant  largely  relies  upon  National  Wall  Paper  Co.  v.  Sire,  163  N.  X. 
122  [57  N.  E.  293],  and  the  cases  therein  cited,  In  which  the  owner's  con- 
sent was  Inferred  or  Implied.  In  that  case  it  was  pointed  out  by  O'Brien,  3., 
writing  for  the  majority  of  the  court,  that  by  the  terms  of  the  lease  the  tenant 
was  under  no  obligation  to  make  the  infprovements ;  he  was  permitted  to 
make  them  at  his  own  expense ;  that,  before  the  tenant  engaged  the  contractor 
to  make  them,  he  c<nifened  with  the  lessor,  exhibited  to  him  a  specimen  room 
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of  the  decoratlona  lie  Intended  to  make  throughoat  the  whole  hoaae,  and  told 
him  that  he  ought  to  pay  part  of  It,  and  the  lessor  replied,  'Well,  I  will  aee 
how  well  it  Ijs  done;'  that  the  lessor  was  in  attendance  during  the  progress 
of  the  work,  and  frequently  expressed  his  admiration  and  approval,  and  In 
a  few  weeks  after  the  completion  of  the  work  dispossessed  his  tenant.  The 
case  before  ns  lacks  these  features,  and  has  no  element  tending  to  show  that 
the  lessor  misled  her  tenant  to  his  extravagant  outlay.  This  case,  as  well  iB 
the  others  it  cites,  indicates  that  mere  acquiescence  hi  the  erection  or  altera- 
tion, with  knowledge,  -is  not  sufficient  evidence  of  the  consent  which  the  Stat- 
ute requires.  There  must  be  something  more.  Consent  is  not  a  vacant  or 
neutral  attitude  in  respect  of  a  question  of  such  material  interest  to  the 
property  owner.  It  is  afflnnatlve  in  its  nature.  It  should  not  be  Implied 
contrary  to  the  obvious  truth,  unless  upon  equitable  principles  the  owner 
should  be  estopped  from  asserting  the  truth." 

In  the  case  of  Rice  v.  Culver,  172  N.  Y.  60,  64  N.  E.  761,  the  court 
said: 

"The  work  for  which  the  plaintiffs'  lien  was  flled  consisted  of  plumtdng 
work  and  material,  and  was  furnished  under  a  contract  between  her  and  the 
exhlbiti<»i  company  dated  April  27th.  *  *  •  The  question  to  be  determined 
in  this  case  is  the  meaning  to  be  given  to  the  term  'consent.'  Doubtless,  in  a 
certain  sense  of  the  word,  the  appellant  did  consent  to  the  performance  of 
the  work  done  on  his  property,  for  at  the  time  of  the  execution  of  the  lease 
he  must  have  known  that  the  lessee  intended  to  make  erections  thereon  in 
order  to  use  the  premises  for  the  purposes  for  which  they  were  let  But  a 
similar  situation  is  presented  in  the  great  majority  of  dermises  of  real  prop- 
erty. If  there  is  a  building  on  the  premises,  the  tenant  is,  In  the  absence  of 
an  express  covenant  on  the  subject,  required  to  keep  the  premises  in  ordinary 
repair.  Taylor  on  Landlord  &  Tenant,  S  43;  Suydam  v.  Jackson,  54  N.  X. 
450.  It  seems  that  in  this  state  a  tenant  may  erect  a  new  edifice  on  dendsed 
premises,  provided  it  can  be  done  without  destroying  or  materially  Injuring 
other  improvements,  without  the  consent  of  the  landlord  or  being  subject  to 
the  charge  of  waste.  Winship  v.  Pitts,  3  Paige,  259.  Even  in  the  case  of 
existing  structures,  while  the  law  precludes  with  some  strictness  the  tenant 
from  making  alterations,  there  is  a  large  field  in  which  he  may,  without  the 
permission  of  the  landlord,  make  improvements  beneficial  to  his  use,  unless 
they  constitute  a  permanent  Injury  to  the  estate.  It  could  not  have  been  in- 
tended by  the  Legislature  (if  It  had  the  power)  to  enact  that  by  the  mere 
demise  of  land  the  property  of  the  owner  should  be  subjected  to  the  cost  of 
structures  or  injprovements  which  the  tenant  would  have  the  right  to  erect  by 
virtue  of  his  estate  under  the  lease.  There  is  a  marked  distinction  between 
the  passive  acquiescence  of  an  owner,  in  that  he  knows  the  improvements  are 
being  made.  Improvements  which  in  many  cases  he  has  no  right  to  prevent, 
and  his  actual  and  express  consent  or  requirement  that  the  improvement  shall 
be  made.  It  is  the  latter  that  constitutes  the  consent  mentioned  in  the  stat- 
ute. To  fall  within  that  provision  the  owner  must  either  be  an  affirmative 
factor  in  procuring  the  inatprovement  to  be  made,  or,  having  possesion  and 
control  of  the  premises,  assent  to  the  improvement  in  the  expectation  that  he 
will  reap  the  benefit  of  It    *    •    •  " 

The  fact  that  some  of  the  officers  and  agents  of  the  New  York 
Theatre  Company  were  present  in  the  roof  garden  during  the  progress 
of  the  work,  and  the  further  fact  that  certain  plans  were  in  the  posses- 
sion of  an  attorney  for  the  landlord,  are  not  sufficient  in  this  case  to 
make  the  consent  and  the  acquiescence  effective.  A  mere  general  con- 
sent on, the  part  of  the  owner  that  the  lessee  may  at  his  own  expense 
make  alterations  and  repairs  does  not  constitute  consent  within  the 
meaning  of  the  Lien  Law.  Mere  knowledge  does  not  imply  the  consent 
mentioned  in  the  statute,  nor  do  expressions  of  satisfaction  with  the 
work,  where  the  landlord  exercises  no  control  or  supervision  over  the 
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performance  of  the  contract  Hedlund  v.  Payne,  60  Misc.  Rep.  603, 
113  N.  Y.  Supp.  841. 

[2]  Moreover,  the  lease  contained  a  direct  notice  to  every  material- 
man and  contractor  that  the  landlord  would  not  be  liable  for  any  work 
done  or  materials  furnished,  unless  the  conditions  provided  for  in  the 
lease  were  complied  with  in  order  to  hold  the  landlord  for  liens  or  to 
liability.  The  plaintiff  knew  that  Fifteen  Twenty  Broadway,  Incor- 
porated, was  not  the  owner  of  the  premises.  He  was  therefore  put 
upon  inquiry  to  ascertain  that  corporation's  rights  as  lessee.  Hankin- 
son  V.  Vantine,  152  N.  Y.  20,  46  N.  E.  292;  Spruck  v.  McRoberts, 
139  N.  Y.  193,  34  N.  E.«896.  While  it  is  not  important  to  the  decision 
of  this  case  as  to  whether  or  not  the  landlord  secured  any  benefits  from 
the  work  done,  yet  there  is  evidence  to  show,  after  the  eviction  of  the 
subtenant,  the  character  of  the  premises  was  changed.  The  roof  gar- 
den was  rented,  not  for  ballroom  purposes  or  dancing,  but  for  a  motion 
picture  theater,  and  for  that  purpose  the  room  was  turned  into  an  audi- 
torium, with  seats.  This  fact  being  true,  the  landlord  did  not  secure 
any  material  advantage  by  the  decorations  which  were  made. 

[3]  The  plaintiff  claims  an  additional  lien  for  work  done  in  fitting 
up  the  billiard  room  in  the  basement  of  the  building.  There  is  no  evi- 
dence in  the  case  of  any  lease  on  behdf  of  the  New  York  Theatre 
Company  to  any  one  of  this  billiard  room.  The  agreement  with  respect 
to  its  decoration  was  orally  made  with  representatives  of  Fifteen  Twen- 
ty Broadway,  Incorporated.  I  am  of  opinion,  therefore,  that  because 
Morris,  the  original  lessor,  was  never  a  tenant  of  that  portion  of  the 
building,  the  lien  for  the  work  performed  therein  may  not  be  sustained. 
On  the  whole  case  the  complaint,  so  far  as  the  New  York  Theatre  Com- 
pany is  concerned,  is  dismissed. 

Ordered  accordingly. 


(ITO  App.  Dlv.  811) 

BAILEY  ▼.  S.  S.  STABTTOBD,  In<i 

(Supreme  Court,  Appellate  Division,  Slrst  Department.    July  IS,  1&17.) 

i.  CODTBAOTS  «=321&— TESUINATION. 

A  contract  for  an  Indefinite  period  may  be  terminated  at  will  upon 
0Tlng  reascmable  notice. 

[Ed.  Note.— For  otber  cases,  see  Contracts,  Orat  Dig.  JS  986-1009.] 

2.  Sales  «=»84— Tkbmination— None*. 

A  sales  contract  for  an  Indefinite  period  was  properly  terminated  by  six 
moatbs'  written  notice,  where  a  prerlous  similar  contract  between  the  par- 
ties provided  for  such  a  notice  of  termlnatJUm. 

[Ed.  Note.— For  other  cases,  see  Sales,  0»it  Dig.  gj  234,  235.] 

8.  Namks  «s>17 — KlOHT  TO  Uek. 

A  concern  may  use  its  own  name  tn  its  business,  unless  it  has  con- 
tracted not  to  do  so. 

[Ed.  Note. — For  otber  cases,  see  Names,  Cent.  Dig.  {  16.] 

4.  Sales  <S=s>85(1) — Contbaot — Conbtbttction. 

A  sales  contract,  under  which  the  purchaser  agreed  not  to  manufacture, 
etc.,  fluid  Ink  eradlcators,  or  ink  eradlcators  Imitating  the  seller's  product, 
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or  put  np  In  slmUar  boxes,  etc,  only  prohiMte  ibe  purduusar  from  imi- 
tating the  seller's  product. 
[£d.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  H  236,  23&] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  Bailey  against  S.  S.  Stafford,  Incorporated.  From 
an  order  granting  a  preliminary  injunction,  and  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  complaint,  defendant  appeals.  In- 
terlocutory judgment  reversed,  demurrer  sustained,  complaint  dis- 
missed, order  granting  injunction  reversed,  and  motion  for  injunction 
denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  BOWLING,  PAGE, 
and  DAVIS,  J  J. 

Charles  E.  Kelley,  of  New  York  City,  for  appellant. 
James  A.  Davis,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  is  brought  to  enforce  by  injunction  a  negative 
covenant  in  a  written  agreement.  The  plaintiff  has  for  some  years 
manufactured  and  sold  a  chemical  ink  eradicator,  and  the  defendant 
has  for  many  years  been  engaged  in  the  manufacture  and  sale  of  writ- 
ing inks.  The  complaint  alleges  the  making  of  an  agreement  between 
the  parties  on  January  25,  1901,  whereby  the  plaintiff  agreed  to  man- 
ufacture and  put  up  for  sale  his  ink  eradicator,  under  the  name  of 
"Stafford's  Ink  Eradicator,"  and  to  allow  the  defendant  the  exclusive 
right  to  sell  the  same.  The  plaintiff  agrees,  during  the  continuance  of 
the  agreement,  not  to  appoint  any  other  agent  or  to  supply  any  other 
person  or  persons  with  the  said  product ;  and  the  defendant  agrees,  for 
the  same  period  not  to  handle  any  ink  eradicator  of  any  other  make 
or  description.  After  stating  other  agreements  not  material  to  this 
case,  the  contract  provides : 

"This  agreement  to  be  terminated  by  either  party  by  giving  the  other  six 
months'  notice  to  that  effect  in  writing." 

On  March  28,  1904,  the  parties  entered  into  another  contract,  which 
provided  that  the  plaintiff  agrees  to  manufacture  a  fluid  ink  eradicator, 
the  bottles  containing  it  to  be  inclosed  in  cartons  or  wrappers  similar 
to  those  theretofore  used  by  the  plaintiff  in  offering  for  sale  the  ink 
eradicator  manufactured  by  him,  describing  the  same,  and  to  have 
printed  thereon  "S.  S.  Stafford's  Ink  Eradicator."  The  defendant 
agrees  to  purchase  the  ink  eradicator  so  manufactured  and  put  up, 
and  to  pay  therefor  as  therein  required.  The  plaintiff  "covenants  and 
agrees  that  he  will  not  at  any  time  during  the  continuance  of  this  agree- 
ment, or  after  the  termination  of  the  Same,  sell  or  offer  for  sale  any 
fluid  ink  eradicator  under  the  name  of  S.  S.  Stafford's  Ink  Eradica- 
tor." The  fourth  subdivision  of  the  contract,  which  it  is  sought  to  en- 
force by  this  action,  reads  as  follows: 

"And  the  party  of  the  second  part  [the  defendant]  covenants  and  agrees  that 
from  and  after  the  execution  of  this  agreeurent  It  will  not  at  any  time  eitlier 
alone  or  jointly  with  or  as  agent  for  any  person  or  pensons,  firm,  or  corpora- 
tion, uiauufaeture  or  cause  to  be  manufactured,  and  sell  or  otter  for  sale,  any 
fluid  ink  eradicator,  or  any  ink  eradicator  in  imitation  of  the  ink  eradicator 
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manufactured  by  tbe  iwrty  of  ttae  first  part,  or  put  np  -  In  similar  cartons, 
boxes,  fondB,  or  wrappers  and  labeled  with  similar  labels,  as  long  as  tbe  party 
of  tbe  first  part  famishes  this  eradlcator  at  the  above  price  o£  |13  per  gross." 

On  January  16,  1915,  the  defendant  notified  the  plaintiff  that,  after 
six  months  from  said  date,  the  agreement  between  them  would  ter- 
minate and  that  defendant  would  cease  purchasing  ink  eradicating 
fluid  from  the  plaintiff.  The  complaint  then  alleges :  That  on  or  about 
the  1st  day  of  October,  1915,  the  defendant  commenced  to  manufac- 
ture and  sell,  under  the  names  "Stafford's  Ink  Eradicator"  and  "Staf- 
ford's Ink  Annihilator  for  Removing  Ink,"  an  ink  eradicator  which  was 
not  manufactured  by  nor  bought  from  the  plaintiff,  and  defendant  has 
ever  since  said  date  continued  to  manufacture  and  sell  a  fluid  ink  erad- 
icator, upon  the  packages  and  cartons  of  which  appear  the  labels 
"Stafford's  Ink  Eradicator"  and  "Stafford's  Annihilator  for  Remov- 
ing Ink."  This  fluid  ink  eradicator,  manufactured  and  sold  by  the  de- 
fendant, is  in  imitation  of  the  eradicating  fluid  manufactured  by  the 
plaintiff,  and  the  labels  on  the  cartons,  boxes,  or  packages  of  the  de- 
fendant are  similar  to  the  labels  of  the  plaintiff's  boxes  and  cartons  with 
respect  to  the  names  "Stafford's  Ink  Eradicator"  and  "Stafford's  An- 
nihilator for  Removing  Ink,"  and  in  this  respect  are  in  imitation  of 
plaintiff's  labels.  Then  follow  allegations  that  the  defendant  is  using 
the  said  names  to  mislead  and  deceive  the  general  public  into  purchas- 
ing its  eradicator,  in  the  belief  that  it  is  purchasing  the  eradicator  man- 
ufactured by  the  plaintiff,  and  that  the  ink  eradicator  sold  by  the  de- 
fendant and  labeled  "Stafford's  Ink  Eradicator"  and  "Stafford's  An- 
nihilator for  Removing  Ink"  has  a  ready  market  and  is  sold  in  large 
quantities,  and  that  by  reason  thereof  the  defendant  is  making  large 
sales  that  otherwise  would  be  made  by  the  plaintiff,  to  his  great  and  ir- 
reparable damage.  That  defendant  has  thereby  become  a  competitor 
of  plaintiff,  when  before  it  was  a  customer,  and  such  sales  have  con- 
tributed and  will  contribute  to  deprive  plaintiff  of  a  market  for  "Col- 
lin's Ink  Eradicator,"  which  he  has  been  and  still  is  manufacturing  and 
selling  to  the  general  public.  That  the  defendant  is  appropriating  to 
itself  all  the  good  will,  reputation,  and  popularity  of  the  commodity 
known  to  the  general  public  as  "Stafford's  Ink  Eradicator."  The  plain- 
tiff demands  judgment  that  the  defendant,  its  agents,  etc.,  be  restrained 
and  enjoined  from  manufacturing  and  selling  any  fluid  ink  eradicator, 
or  from  using  the  names  "Stafford's  Ink  Eradicator,"  or  "Stafford's 
Ink  Annihilator  for  Removing  Ink,"  or  names  similar  thereto.  An  in- 
junction pendente  lite  has  been  granted  in  the  terms  of  the  demand 
for  judgment. 

The  defendant  demurred  to  the  complaint  for  insufficiency,  and  an 
interlocutory  judgment  was  entered  overruling  the  demurrer.  While 
there  are  some  allegations  in  the  complaint  appropriate  to  a  cause  of  ac- 
tion for  unfair  trade  and  competition,  it  is  not  claimed  that  it  is  in- 
tended thereby  to  present  such  a  cause  of  action.  It  is  conceded  that 
there  is  no  imitation  of  the  package  or  carton  formerly  used  by  the  par- 
ties during  the  period  of  the  contract,  nor  is  it  claimed  that  the  defend- 
ant is  imitating  the  package  or  label  of  plaintiff's  product  known  »s 
"Collin's  Ink  Eradicator." 


166N.Y.8.- 
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[1,2]  The  sole  questions  presented  are:  Has  tbe  defendant  the 
right  to  manufacture  or  sell  any  ink  eradicator ;  and,  if  it  has,  can  it 
use  the  name  "Stafford's  Ink  Eradicator,"  or  "Stafford's  Ink  Annihila- 
tor  for  Removing  Ink,"  upon  the  packages  or  cartons  in  which  the 
same  is  inclosed?  The  learned  justice  below  has  hdd  that,  inasmuch 
as  there  was  no  provision  for  terminating  the  contract  of  March  28, 
1904,  it  is  still  a  subsisting  binding  agreement,  notwithstanding  the  six 
montfis'  notice  of  its  termination  given  by  the  defendant  to  the  plain- 
tiff on  January  16,  1915.  In  this  he  is  clearly  in  error.  When  a  con- 
tract is  not  limited  as  to  the  time  of  its  duration,  it  is  terminable  at  the 
will  of  either  party,  upon  giving  a  reasonable  notice  to  the  other.  Out- 
erbridge  v.  Campbell,  87  App.  Div.  597,  599,  84  N.  Y.  Supp.  537,  and 
cases  cited;  Kenderdine  Hydro  Carbon  Fuel  Co.  v.  Plumb,  182  Pa. 
463,  469,  38  Atl.  480.  As  the  former  contract  provided  for  a  termina- 
tion on  a  six  months'  notice,  such  notice  would  seem  to  have  been  con- 
sidered by  the  parties  proper  and  reasonable.  The  contract  was  lawful- 
ly terminated.  The  plaintiff  had  no  right  thereafter  to  sell  or  offer  for 
sale  any  fluid  ink  eradicator  under  ttie  name  "S.  S.  Stafford's  Ink 
Eradicator" ;  he  havinj:  expressly  covenanted  to  that  effect  in  the  con- 
tract. 

[3,  4]  The  defendant  had  the  right  to  use  its  own  name  in  its  busi- 
ness, unless  it  had  contracted  otherwise.  To  hold  that  the  defendant 
had  agreed  never  to  sell  any  fluid  ink  eradicator  by  the  terms  of  the 
"fourth"  subdivision  of  the  contract  renders  the  remaining  provisions 
of  the  subdivision  unnecessary  and  meaningless.  But  if  the  subsequent 
portion  be  read  in  connection  with  the  first,  it  provides  that  the  de- 
fendant agreed  not  to  sell  any  fluid  ink  eradicator,  or  any  ink  eradicator 
in  imitation  of  the  ink  eradicator  manufactured  by  the  plaintiff,  or  put 
up  in  similar  boxes,  forms  or  wrappers,  and  labeled  with  similar  labels. 
The  charge  in  the  complaint  is  that  the  similarity  is  in  the  use  of  the 
name  "Stafford's  Ink  Eradicator."  No  other  similarity  between  the 
defendant's  and  the  plaintiff's  product  is  claimed.  As  there  was  no 
agreement  by  the  defendant  not  to  use  the  name,  and  the  plaintiff  has 
expressly  agreed  not  to  use  such  name,  it  follows  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  interlocutory  judgment  will  be  reversed,  with  costs,  the  demur- 
rer sustained,  and  the  complaint  dismissed.  This  also  calls  for  a  re- 
versal of  the  order  granting  the  injunction,  with  $10  costs,  and  a  denial 
of  the  motion.    Orders  filed.    All  concur. 


KEADB  y.  HALPIN  et  al. 

(Supreme  Court,  Special  Term,  Schoharie  County.    June,  1917.) 

1.  Maucious  Pboseoution  ®=»42 — Jomx  and  Setebai.  Ceabacteb  of  Action 
An  action  for  damages  for  malicious  prosecution  against  several  de- 
fendants, being  for  tort,  is  both  Joint  and  sereraL 

[Ed.  Note. — For  other  cases,  see  Malidoos  Prosecation,  Cent  Dig.  M 
83-86.] 
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2.  DiaiaasAi.  aitd  Nonsuit  9s>(IS — SetbulHce — Fatobabui  Vebdict. 

In  an  actloa  for  malidoua  prosecution,  the  several  defendants  having 
severed  In  the  pleadings,  a  defendant,  who  secured  verdict  of  no  cause 
of  action,  was  entitled  to  dismissal,  even  If  the  other  defendants  were 
not;  the  Jury  having  disagreed  as  to  them. 

[Ed.  Note. — B^r  other  cases,  see  Dismissal  and  Nonsuit,  Coit  Dig.  f 
lOS.] 

3.  OosTS  «»91>— Skvkrarck  of  AonoR — ^Bioht  of  Dbfbndant  to  Costs. 

An  action  against  several  defraidants  for  malicious  prosecution  having 
been  severed,  the  only  defendant  who  secured  verdict  was  entitled  to  costs 
as  In  a  separate  action  as  of  course. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent  Dig.  K  866-3«8.J 

Action  by  Helen  Reade  against  William  J.  Halpin  and  ofeers.  On 
motirai  to  vacate  taxation  of  costs  and  to  strike  from  the  judgment  en- 
tered for  defendant  Munson  the  amount  of  costs  inserted.  Motion 
denied. 

Order  reversed,  167  N.  Y.  Supp. .    See,  also,  167  N.  Y.  Supp. . 

James  Farrell,  of  Troy,  for  the  motion. 

Thomas  S.  Fagan,  of  Troy,  opposed. 

NICHOLS,  J.  Motion  by  plaintiff  to  vacate  the  taxation  of  costs 
and  to  strike  frmn  the  judgment,  entered  herein  in  favor  of  the  de- 
fendant Freeman  H.  Munson,  the  amount  of  the  costs  now  inserted 
therein.  The  jury  returned  a  verdict  in  favor  of  the  defendant  Mun- 
son for  no  cause  of  action,  and  reported  that  they  disagreed  as  to  the 
other  two  defendants.  The  defendant  Munson  entered  judgment  dis- 
missing the  complaint  upon  the  merits  as  to  him  and  taxing  his  costs 
therein  at  $156.19.  The  costs  were  retaxed  upon  notice  over  the  ob- 
jections of  the  plaintiff's  coimsel,  who  thereupon  made  this  motion  to 
vacate  the  taxation  and  retaxation  thereof,  and  to  direct  the  clerk 
of  Rensselaer  county  to  strike  from  the  judgment  entered  herein,  in 
favor  of  the  defendant  Freeman  H.  Munson,  the  amount  of  the  costs 
now  inserted  therein. 

[1]  The  action  is  for  damages  for  malicious  prosecution,  is  there- 
fore for  tort,  and  is  both  joint  and  several.  The  defendants  united 
m  an  answer,  which  contains,  among  other  things,  the  following  re- 
cital: 

"Defendants,  WiUlam  J.  Halpin,  Freeman  U.  Munson,  and  the  Society  of  the 
Sisters  of  St  Joseph  of  the  City  of  Troy,  whose  true  name  is  the  Sisters 
of  St  Jos^h  in  the  City  of  Troy,  for  their  joint  and  separate  answer  to  the 
complaint  of  the  plalntlS  in  the  above-entitled  action,  respectfully  show  to 
the  court  and  allege  on  information  and  belief  as  follows." 

The  action  came  on  for  trial  at  the  Trial  Term  of  the  Supreme  Court 
held  in  the  county  of  Rensselaer  in  the  month  of  May,  1917,  and  the 
jury  rendered  a  verdict  of  no  cause  of  action  in  favor  of  the  de- 
fendant Freeman  H.  Munson,  and  reported  that  they  disagreed  as  to  the 
other  defendants.  The  action,  being  for  tort,  is  both  joint  and  several. 
Tanzer  v.  Breen  et  al.,  131  App.  Div.  655,  116  N.  Y.  Supp.  110. 

[2, 3]  The  defendants  having  severed  in  the  pleadings,  Munson  was 
entitled  to  a  dismissal,  even  if  the  other  parties  were  not  (Dominick  v. 
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Backer  &  Powell,  3  Barb.  17),  and  the  defendant  Munson  was  entitled 
to  the  dismissal,  whether  he  had  united  in  a  plea  with  his  codefeiid- 
ants  or  not  (McMartin  v.  Taylor  and  others,  2  Barb.  356).  The  ver- 
dict of  the  jury  of  no  cause  of  action  against  the  defendant  Munson 
severed  the  cause  of  action  against  him  from  the  cause  of  action  re- 
maining against  the  other  two  defendants,  and,  being  so  severed,  was 
disposed  of.  The  action  having  been  severed,  the  defendant  was  enti- 
tled to  costs  as  in  a  separate  action  as  of  course.  Tanzer  v.  Breen  et 
al.,  131  App.  Div.  655,  116  N.  Y.  Supp.  110. 

The  motion  to. vacate  the  taxation  and  retaxation  of  the  defendant 
Munson's  costs,  and  to  strike  from  the  judgment  entered  herein  in 
favor  of  the  defendant  Freeman  H.  Munson  the  amount  of  costs  in- 
serted therein,  is  therefore  denied,  with  $10  costs  to  the  defendant 
Munson. 

Motion  denied,  with  $10  costs  to  defendant  Munson. 


BALD  T.  KUHNERT  (two  cases). 

JONES  V.  KITHNERT. 

(Supreme  Conrt,  Special  Term,  Livingston  Cotmty.    July  12,  1917.) 

1.  Venue  ^=>72 — Change  of — Retention  or  Jurisdiction — Procedube. 

In  view  of  Code  CIt.  Proc.  §  768,  as  amended  by  Laws  1911,  c.  763,  as  to 
hearings  on  motion  for  change  of  venue,  where  defendant  moved  for  a 
change  of  venue,  and  plalntllTs  moved  to  retain  the  place  of  trial  on  the 
ground  of  convenience  of  witnesses,  plaintiff's  motion  need  not  be  post- 
poned until  after  the  defendant's  nA>tlon  is  heard  and  granted. 

[Ed.  Note. — E\)r  other  cases,  see  Venue,  Cent  Dig.  {  127.] 

2.  Venue  i®=>C8— Change  of— Retention  of  Jurisdiction— Pbocedubk. 

Where  a  defendant  moves  for  change  of  venue,  plnintUTs  haye  the 
right,  under  Code  Clv.  Proc.  §  768,  as  amended  by  Laws  1911,  c.  763, 
at  least  three  days  before  def^idant's  motion  was  noticed  to  be  heard,  to 
serve  on  his  attorneys  a  notice,  with  affidavits  in  support  thereof,  specify- 
ing any  kind  of  relief  to  which  they  claimed  to  be  entitled,  whether 
such  relief  was  responsive,  or  not,  to  the  relief  asked  for  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent.  Dig.  §  121.] 

Three  actions,  by  Dorothy  K.  Bald,  by  Elsa  M.  Bald,  and  by  Ervin 
C.  Jones,  each  an  infant,  by  Lewis  C.  O'Connor,  as  guardian  ad  litem, 
against  Frederick  A.  Kuhnert  On  defendant's  motion  to  change  place 
of  trial.    Motion  denied. 

Charles  D.  Newton,  of  Geneseo,  for  plaintiffs. 

Carnahan,  Adams,  Jameson  &  Pierce,  of  Rochester,  for  defendant. 

CLARK,  J.  These  actions  are  brought  for  damages  arising  out  of 
an  automobile  accident,  which  occurred  in  Livingston  county  in  July, 
1916.  The  plaintiffs  are  residents  of  Cleveland,  Ohio,  and  defendant 
in  each  case  resides  in  the  city  of  Rochester,  Monroe  county.  There 
was  another  action  growing  out  of  the  same  accident,  brought  by  Anna 
M.  Bald,  and  when  issue  was  joined  in  that  action  defendant  demanded 
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that  the  place  of  trial  be  changed  to  the  proper  county,  viz.  Monroe 
county.  Plaintififs'  attorney  thereupon  stipulated  that  the  place  of 
tri^l  of  that  action  be  changed,  but  in  the  stipulation  it  was  provided 
that  it  was  without  prejudice  to  move  that  the  place  of  trial  be  changed 
to  Livingston  county  on  the  ground  of  convenience  of  witnesses.  On 
June  6,  1917,  defendant  moved  to  change  the  place  of  trial  of  these 
actions  to  Monroe  county,  on  the  ground  that  that  was  the  proper 
county. 

On  the  argument  plaintiffs  offered  to  read  affidavits  which  had  been 
served  at  least  three  days  previously  on  defendant's  attorneys,  together 
with  notice  of  motion,  to  retain  the  place  of  trial  of  these  actions  in 
Livingston  county  on  the  ground  of  convenience  of  witnesses.  De- 
fendant objected  to  the  reading  and  consideration  of  plaintiffs'  affida- 
vits, on  the  ground  that  they  were  served  not  more  than  three  days 
before  the  day  on  which  defendant's  motion  was  returnable.  Decision 
on  that  objection  was  reserved  till  the  decision  of  the  motion,  and 
plaintiffs'  affidavits  were  read,  and  defendant  was  given  one  week  to 
file  answering  affidavits  in  opposition  to  the  application  to  retain  the 
place  of  trial  in  Livingston  county.  Both  sides  have  submitted  briefs, 
but  defendant  did  not  file  answering  affidavits,  and  his  preliminary 
objection  is  overruled,  and  plaintiffs'  affidavits  have  been  considered. 
[1]  Defendant  urges  that  plaintiffs'  motion  to  retain  the  place  of 
trial  in  Livingston  counter  on  the  ground  of  convenience  of  witnesses 
cannot  be  heard  at  this  time,  but  after  his  motion  is  granted,  changing 
the  place  of  trial  to  Monroe  county,  if  plaintiffs  desire  to  change  the 
place  of  trial  back  to  Livingston  county,  they  must  make  a  separate  mo- 
tion for  that  purpose,  and  cites  several  cases,  including  Veeder  v.  Bak- 
er, 83  N.  Y.  156  (decided  in  1880),  Acker  v.  Leland,  96  N.  Y.  383  (de- 
cided in  1884),  and  Mills  &  Gibbs  v.  Starin,  119  App.  Div.  336,  104 
N.  Y.  Supp.  230  (decided  in  1907),  to  sustain  his  contention.  In  view 
of  the  amendment  to  section  768  of  the  Code  of  Civil  Procedure  passed 
in  1911  (chapter  763,  Laws  1911),  expressly  authorizing  the  practice 
adopted  by  plaintiffs  here,  these  authorities  are  not  deemed  to  be  con- 
trolling. 

[2]  Defendant's  motion  to  change  the  place  of  trial  to  Monroe  coun- 
ty was  brought  on  under  a  notice  of  at  least  eight  days,  and  plaintiffs 
had  a  right,  at  least  three  days  before  defendant's  motion  was  noticed 
to  be  heard,  to  serve  on  his  attorneys  a  notice,  with  affidavits  in  support 
thereof,  specifying  any  kind  of  relief  to  which  they  claimed  to  be  en- 
titled, whether  such  relief  was  responsive  or  not  to  the  relief  asked  for 
by  defendant  Code  Civ.  Proc.  §  768.  The  evident  purpose  of  the  Leg- 
islature in  amending  section  768  of  the  Code  in  1911  was  to  avoid  a 
multiplicity  of  motions,  and  it  would  seem  that  plaintiffs'  practice  was 
strictly  in  conformity  to  that  section  as  amended,  and  I  am  unable  to 
find  any  case,  and  am  cited  to  none,  holding  otherwise. 

The  motion  to  change  the  place  of  trial  from  Livingston  county  to 
Monroe  county  must  be  denied,  with  $10  costs  to  abide  the  event,  for 
the  reason  that  upon  all  the  papers  before  me  it  appears  that  the  place 
of  trial  should  be  retained  in  Livingston  county,  on  the  ground  of  con- 
venience of  witnesses. 

So  ordered. 
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(179  App.  DlT.  166) 

DTJGAB  T.  BASHWITZ  BBOS.  ft  CX). 

(Snpreme  Court,  Appellate  Division,  First  Department    July  IS,  1917.) 

1.  Bbokxbs  «=s>52 — Coioassioif — ^IirooicFLvrK  Coi«tsaoi. 

In  an  action  for  commissions  apon  a  contract  to  supply  uniforms,  plain- 
tiff was  not  entitled  to  recover,  where  the  contract  was  not  completed  for 
fEillare  of  the  parties  to  agree  on  the  dates  for  delivery. 

[Eld.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  f  7S.] 

2.  Bbokers  9=388(3) — Commission — Sutficiency  of  Sebviob. 

Where  plaintiff  was  to  get  a  commission  if  he  procured  an  order  con- 
summated by  contract,  it  was  error  to  nonsuit  him,  where  the  evidence 
showed  that  he  was  the  procuring  cause  of  the,  order  resulting  in  contract 

[Bd.  Note. — For  other  cases,  see  Brokers,  Gent  Dig.  {{  128,  129.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Emile  Dugas  against  Bashwitz  Bros.  &  Co.  Frwn  a  judg- 
ment dismissing  the  complaint  at  the  close  of  plaintiflf's  case,  plain- 
tiif  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Samuel  F.  Frank,  of  New  York  City,  for  appellant. 
Harry  J.  Sondheim,  of  New  York  City,  for  respondent 

SHEARN,  J.  In  this  case,  brought  to  recover  commissions  upon 
a  contract  to  supirfy  the  Italian  government  with  uniforms,  two  causes 
of  action  are  pleaded.  In  the  first,  plaintiff  alleges  an  agreement  to 
pay  a  commission  of  5  per  cent,  upon  the  purchase  price  of  any  goods 
that  the  Italian  Commission  might  buy,  or  upon  any  and  all  contracts 
or  orders  that  the  Commission  might  give,  which  were  obtained  or  pro- 
cured directly  or  indirectly  through  the  plaintiff,  and  that  the  plaintiff 
presented  an  offer  on  behalf  of  the  defendant  to  the  Commission, 
which  was  ready  and  willing  to  purchase  upon  the  defendant's  terms  as 
stated  in  the  offer,  but  that  the  defendant  wrongfully  refused  to  con- 
summate the  contract.  In  the  second  cause  of  action,  plaintiff  alleges 
that,  subsequent  to  the  refusal  of  the  defendant  to  carry  out  its  offer, 
and  on  or  about  September  10,  1915,  a  contract  was  duly  made  be- 
tween the  Commission  and  the  defendant,  together  with  the  H.  B. 
Rosenthal  Ettlinger  Company,  which  contract  was  procured  through 
the  introduction  of  the  plaintiff;  that  the  H.  B.  Rosenthal  Ettlinger 
Company  was  introduced  into  the  transaction  to  defraud  the  plain- 
tiff out  of  his  commissions,  and  had  only  a  nominal  interest  in  the  con- 
tract ;  and  that  by  reason  thereof  the  plaintiff  was  entitled  to  the  com- 
mission upon  the  amount  of  said  contract. 

[1]  There  is  no  question  but  that  the  plaintiff  was  defendant's 
broker,  and  introduced  the  parties  and  brought  the  negotiations  to  the 
point  of  consummation.  Price,  material,  and  quantity .  were  agreed 
upon,  but  the  essence  of  the  matter,  so  far  as  the  Commission  was 
concerned  was  time  of  delivery.  The  defendant  had  not  actually  se- 
cured or  "tied  up"  the  cloth  necessary  for  the  manufacture  of  the  uni- 
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forms  and  was  sparring  for  time.  The  Commission  insisted  upon  a 
definite  proposition  and  on  August  30,  1915,  the  defendant  signed  and 
deKvered  to  the  plaintiff,  for  delivery  to  the  Commission,  a  letter 
stating  the  price  and  agreeing  to  make  deliveries  at  periods  therein 
stated,  namely,  third  week  after  signing  contract  10,000  suits,  fourth 
week  after  same  12,000,  fifth  week  15,000,  and  sixth  week  25,000. 
This  was  not  satisfactory  to  the  Commission,  and  the  Commission 
wrote  on  the  letter,  opposite  third  week,  "24  Sept.,"  opposite  fourth 
week  "30  Sept.,"  opposite  fifth  week  "7  Oct.,"  and  opposite  sixth  week 
"15  Oct.,"  and  informed  the  plaintiff  that  it  accepted  the  proposition 
with  those  dates  for  deliveries.  It  was  expected  that  the  contract  would 
be  signed  within  the  next  day  or  two,  at  least  by  September  3d;  but, 
even  if  it  were  signed  on  September  3d,  there  would  be  a  material 
difference  between  a  delivery  in  the  third  week  after  signing  the  con- 
tract and  a  delivery  on  September  24th.  The  difference  might  amount 
to  a  week.  A  formal  contract  was  to  be  entered  into,  and  defendant 
prepared  a  contract  and  submitted  it,  but  did  not  put  in  the  dates  in- 
sisted on  by  the  Commission.  The  Commission  refused  to  sign  the 
contract  and  defendant's  president  went  away  to  the  country.  Owing 
to  this  material  difference  with  respect  to  the  dates,  which  was  an 
essential  matter,  there  cannot  be  said  to  have  been  any  meeting  of 
the  minds  of  the  parties  and  the  contract  was  not  secured.  The  first 
cause  of  action  was  therefore  properly  dismissed. 

[2]  On  September  10,  1915,  however,  a  contract  was  entered  into 
between  the  parties,  the  one  in  which  the  H.  B.  Rosenthal  Ettlinger 
Company  was  introduced.  It  was  essentially  the  same  contract  that 
had  been  agreed  upon,  except  as  to  the  dates,  which  were  specified  as 
October  10,  15,  20  and  31.  In  other  words,  the  Commission  had  with- 
drawn from  its  position,  and  accepted  a  proposal  which  was  identical 
with  defendant's  original  proposal,  except  that  it  gave  defendant  two 
weeks  more  time  on  each  delivery.  The  defendant  went  into  said  con- 
tract, as  the  evidence  shows  on  equal  partnership  basis  with  the  H.  B. 
Rosenthal  Ettlinger  Company,  and  {>erformed  the  contract  There  is 
no  evidence  warranting  an  inference  that  the  H.  B.  Rosenthal  Ettlin- 
ger Company's  interest  was  nominal,  or  that  that  company  was  intro- 
duced to  defraud  the  plaintiff ;  but,  giving  the  plaintiff  the  benefit  of 
the  inferences  to  which  he  is  entitled  on  this  appeal,  it  is  readily  to  be 
inferred  that  tiie  plaintiff  was  the  procuring  cause  of  that  order.  He 
was  to  get  a  conmiission  if  he  procured  an  order  that  eventuated  into 
a  contract;  he  did  get  an  order,  and  the  order -eventuated  into  a  con- 
tract It  may  appear  on  a  new  trial  that  the  H.  B.  Rosenthal  Ettlinger 
Company,  or  somebody  else,  was  instrumental  in  consummating  the 
contract ;  but,  on  the  case  as  it  now  stands,  it  was  error  to  nonsuit  the 
plaintiff. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event    Order  filed.    All  concur. 
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JACOBS  V,  DEL  GENOVESB. 

(Supreme  Court,  Appellate  Divislcm,  First  Department.    July  18,  1917.) 

Action  ©=64 — Couheinoguent  of  Action — ^Payment  of  Judoiiert. 

Where  a  Judgment  was  entered  January  6,  1897,  a  summons  and  com- 
plaint In  an  action  thereon  placed  In  the  hands  of  the  sberia  January  4, 
1917,  with  directions  to  serve,  and  service  was  efifected  January  23,  1917, 
the  action  was  commenced  within  20  years,  within  Code  Civ.  Proc.  S  376, 
providing  that  a  Judgment  is  conclusively  presumed  to  be  paid  after  20 
years,  in  view  of  section  399,  providing  that  an  attempt  to  commence  an 
action  is  equivalent  to  the  commencement  thereof,  but  in  order  to  entitle 
a  plaintiff  to  the  benefit  of  tbls  section  delivery  of  the  summons  to  an 
officer  must  be  followed  within  60  days  by  a  personal  service  thereof. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  |i§  r21-735.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Sarah  Jacobs  against  Fidelma  Del  Genovese,  as  adminis- 
tratrix of  the  estate  of  Virgilio  Dd  Cienovese,  deceased.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Samuel  M.  Fleischman,  of  New  York  City,  for  appellant. 
Outerbridge  Horsey,  of  New  York  City,  for  respondent 

SHEARN,  J.  The  action  was  brought  to  recover  upon  a  judgment 
entered  January  6,  1897,  in  an  action  by  the  plaintiff  herein  against  the 
defendant's  intestate.  On  December  26,  1916,  plaintiff  caused  a  sum- 
mons to  be  issued,  and  on  January  4,  1917,  the  summons  and  complaint 
were  placed  in  the  hands  of  the  sheriff  of  the  county  of  Bronx,  where 
defendant  resided,  with  the  intent  that  same  be  served  pursuant  to 
section  399  of  the  (!k)de,  and  service  was  effected  on  January  23,  1917. 
Defendant  then  joined  issue  and  set  up  in  bar  that  the  action  was  not 
commenced  within  20  years  from  the  time  the  plaintiff  was  entitled  to 
a  mandate  to  enforce  the  judgment. 

Section  376  of  the  Code  provides  that  a  final  judgment  for  a  sum  of 
money  is  presumed. to  be  paid  and  satisfied  after  the  expiration  of  20 
years  from  the  time  when  the  party  recovering  it  was  first  entitled  to 
a  mandate  to  enforce  it.  It  has  been  decided  that  this  is  a  conclusive 
presumption.  It  was  deemed  by  the  Special  Term  that  the  case  of 
Brinkman  v.  Cram,  175  App.  Div.  373,  161  N.  Y.  Supp.  965,  was  de- 
cisive of  this  appeal.  In  that  case  Mr.  Justice  Page  wrote  a  very  care- 
fully considered  opinign  as  to  whether  the  period  of  absence  from  the 
state,  which  under  section  401  of  the  Code  suspends  the  running  of  the 
statute  of  limitations,  extended  the  2(^year  period  provided  for  in 
section  376,  and  held  that  section  401  applied  solely  to  limitations  upon 
the  commencement  of  actions,  and  had  no  effect  upon  the  presumption 
provided  for  in  section  376.  In  the  course  of  the  opinion  Mr.  Justice 
Page  pointed  out  that,  while  for  some  purposes  and  in  certain  aspects 
section  376  constitutes  a  statute  of  limitations,  it  is  really  a  statute 
creating  this  conclusive  presumption  of  payment.  The  learned  justice 
at  Special  Term  accordingly  Concluded  that,  because  it  had  held  that 
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section  401  had  no  relation  to  section  376,  it  followed  that  sections  398 
and  399  had  no  relation  to  section  376;  the  former  (398)  declaring 
when  an  action  is  deemed  commenced,  and  the  latter  (399)  providing 
that  an  attempt  to  commence  an  action  in  a  court  of  record  under  given 
circumstances  such  as  are  concededly  present  in  the  case  at  bar,  is 
equivalent  to  the  commencement  thereof. 

In  view  of  the  decision  in  Seaman  v.  Clarke,  60  App.  Div.  416,  69  N. 
Y.  Supp.  1002,  affirmed  170  N.  Y.  594,  63  N.  E.  1122,  which  holds  that 
section  376  is  a  statute  of  limitations,  there  appears  at  first  blush  to 
be  some  inconsistency  between  the  opinion  in  the  Brinkman  Case  and 
that  in  the  Seaman  Case,  69  App.  Div.  422,  69  N.  Y.  Supp.  1002.  But 
it  clearly  appears  in  the  Brinkman  Case  to  have  been  our  opinion  that 
for  some  purposes,  such  as  those  involved  in  the  Seaman  Case,  and 
such  as  are  involved  in  this  case,  section  376  is,  in  a  sense,  a  statute  of 
limitations;  that  is  to  say,  unless  an  action  on  a  judgment  is  com- 
menced within  20  years  after  the  judgment  is  recovered,  the  right  of 
action  thereon  is  extinguished,  and  it  cannot  be  affected  or  extended 
by  any  Code  provisions  with  reference  to  the  method  of  reckoning 
time.  However,  once  an  action  is  actually  commenced  within  the  20 
years,  the  statute  cannot  be  set  up  as  a  bar,  even  though  at  the  time  the 
answer  is  served  more  than  20  years  have  expired.  This  is  clearly  held 
in  Seaman  v.  Clarke,  supra.  The  presumption  of  payment  refers  to 
the  time  when  the  action  on  the  judgment  is  commenced.  If  at  that 
time  the  period  of  20  years  has  not  elapsed,  there  is  no  presumption ; 
whereas,  if  20  years  have  elapsed,  the  presumption  is  conclusive,  and 
no  right  of  action  exists. 

It  only  remains,  therefore,  to  determine  whether  in  this  case  the  ac- 
tion was  commenced  within  the  20-year  period.  That  it  was,  it  seems 
to  me,  there  can  be  no  doubt,  because  the  Code  expressly  provides  that 
an  action  is  deemed  to  have  been  commenced  when  the  things  which 
were  done  in  this  case  have  been  done,  namely,  the  summons  delivered 
to  the  sheriff  and  the  delivery  followed  by  service.  This  works  no 
extension  of  the  time  within  which  an  action  is  begun.  It  is  the  com- 
mencement of  an  action.  As  this  action  was  actually  comenced  within 
the  20-year  period,  the  court  erred  in  directing  a  verdict  for  the  de- 
fendant. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(178  App.  Div.  838) 

OHLBAUM  V.  COEBEA  et  aL 

(Snpreme  Court,  Appellate  Division,  Ilrst  Department.    July  13,  1917.) 

Tk&de-Mabks  and  Tbadk-Nahes  @=»88 — Bight  T9  Use — ^Effect  or  Leavino 
Vmti. 

Where  plaintiff  and  bis  brother  had  been  engaged  In  business  under  the 
family  name  as  "O.  Bros.,"  but  plaintiff  sold  to  his  brother,  who  subse- 
quently discontinued  the  business,  plaintiff  nevertheless  retained  sufficient 
interest  in  the  name  to  prevent  its  use  by  a  casual  stranger. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig,  i  98.] 
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Appeal  from  Special  Tenn,  New  York  County. 

Action  by  Morris  Ohlbaum  against  Eduardo  Correa  and  others. 
From  an  order  granting  plaintiff's  motion  for  judgment  on  the  plead- 
ings, defendants  appeal.    Affirmed. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Phanor  J.  Eder,  of  New  York  City,  for  appellants. 

Jerome  F.  Katz,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  pleadings  upon  which  the  motion  was  made  are 
a  complaint  and  a  demurrer.  The  case  made  by  the  complaint  is  that 
plaintiff  and  his  brother,  Simon  Ohlbaum,  were  once  copartners  in 
business  under  the  firm  name  of  Ohlbaum  Bros.,  and  as  such  became 
well  and  favorably  known  in  the  trade ;  that  in  1909  the  copartnership 
was  dissolved,  Simon  Ohlbaum  purchasing  all  of  plaintiff's  interest  in 
and  assets  of  the  business.  By  the  dissolution  agreement  it  was  stipu- 
lated that  said  Simon  Ohlbaum  should  "have  the  right  and  privilege 
to  continue  the  business  and  the  old  firm  najne  of  Ohlbaum  Bros." 
Simon  Ohlbaum  died  in  1916,  and  since  that  time  no  person  or  cor- 
poration has  acquired  the  right  to  use  the  name  Ohlbaum  Bros. ;  not- 
withstanding which,  the  defendants,  no  one  of  whom  is  named  Ohl- 
baum, have  used  the  name  Ohlbaum  Bros.,  as  their  trade-name  in 
carrying  on  business. 

Upon  this  state  of  facts,  admitted  by  the  demurrer,  we  think  that 
plaintiff  is  entitled  to  injunctive  relief  against  defendants'  appropriation 
of  the  name.  Even  after  a  man  has  surrendered  to  another  the  right 
to  use  his  name  in  business,  he  still  preserves  sufficient  interest  in  it  to 
prevent  its  use  by  any  casual  stranger.  Of  course,  there  may  be  cir- 
cumstances under  which  the  defendants  can  justify  the  use  of  the  firm 
name  in  question.  If  these  are  alleged,  they  will  constitute  a  possible 
defense  to  the  action.  But  no  such  circumstances  are  pleaded,  and  we 
may  not  call  Upon  our  imagination  to  supply  them.  All  we  have  to  con- 
sider is  the  complaint;  and  confining  our  attention  solely  to  that,  and 
not  undertaking  to  anticipate  any  defense  which  may  hereafter  be 
pleaded,  we  think  that  the  order  appealed  from  is  right 

Order  affirmed,  with  $10  costs  and  disbursements  to  respondent,  with 
leave  to  appellants  to  withdraw  the  demurrer  and  to  answer  within  20 
days,  upon  payment  of  all  costs  to  the  date  of  service  of  the  answer. 
Order  filed.    All  concur. 


078  App.  Dlv.  822) 

BRAND  V.  BRAND. 

(Snpreme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

I>ivoRCE    «s>212 — Action    fob    Sefabate    Maintenance — Application    fob 
Counsel  Fees  and  Alimony  Pendente  Ijtk. 

In  a  husband's  action  for  annulment  of  marriage,  in  which  defendant 
counterclaims  and  asks  for  Judgment  of  separation  on  the  ground  of 
cruelty,  where  it  is  undisputed  that  defendant  has  a  settled  Income  of  no 
mean  proportion,  and  not  many  months  before  the  action  had  a  consider- 
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able  8nin  of  money,  no  case  was  made  out  for  an  allowance  of  alimony 
pendente  lite,  or  of  a  counsel  fee. 
[Ed.  Nota — ^For  otber  cases,  see  Divorce,  Cent  Dig.  f  |  614-618.] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  annulment  of  marriage  by  James  H.  Brand  against 
Frances  Hanan  Brand,  in  which  defendant  filed  a  cotmterdaim,  asking 
for  a  judgment  of  separation.  From  an  order  for  counsel  fee  and 
alimony  pendente  lite,  plaintiff  appeals.  Reversed,  and  moti(»i  denied, 
with  leave  to  defendant  to  renew  the  application  upon  other  papers. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Sidney  J.  Loeb,  of  New  York  City,  for  appellant 
Henry  J.  Goldsmith,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  the  annulment  of  a  marriage  on  the 
ground  of  the  fraudulent  concealment  by  the  defendant  of  certain  in- 
cidents in  her  life  of  such  a  nature  as  to  justify  the  belief  that,  if  the 
circumstances  had  been  known  to  plaintiff,  no  marriage  would  have 
taken  place.  The  defendant,  rather  unconvincingly,  denies  the  truth  ■ 
of  the  charges  made  against  her,  and  appears  to  place  her  chief  reliance 
upon  the  separate  defenses  that  the  court  has  no  jurisdiction  of  the 
action,  and  that  plaintiff  cohabited  with  her  after  he  had  learned  the 
facts  upon  which  he  claims  annulment  She  also  counterclaims,  and 
asks  for  a  judgment  of  separation  hy  reason  of  plaintiff's  alleged 
cruelty. 

The  application  for  alimony  was  based  upon  defendant's  estimate  of 
plaintiff's  means  and  resources,  foimded  in  the  main  upon  a  statement 
of  the  expenses  incurred  by  the  parties  while  they  lived  together.  The 
plaintiff's  affidavit  tends  to  show  that  defendant  .has  overestimated  his 
means.  .  The  important  feature  of  the  case,  however,  is  that  plaintiff 
shows  that  defendant  has  a  setded  income  of  no  mean  proportions,  and 
has,  or  at  least  had  not  many  months  ago,  a  considerable  sum  of  money 
in  hand.  If  these  allegations  are  true,  and  they  are  wholly  undenied, 
defendant  is  in  no  need  of  either  alimony  or  counsel  fee  to  enable  her 
to  defend  the  action  and  support  herself  while  it  is  pending.  Under 
these  circumstances,  no  case  was  made  out  for  an  allowance  of  alimony 
pendente  lite,  or  of  a  counsel  fee.  Collins  v.  Collins,  80  N.  Y.  1 ;  Lake 
V.  Lake,  194  N.  Y.  179,  87  N.  E.  87;  Earle  v.  Earle,  147  App.  Div. 
930, 132  N.  Y.  Supp.  569.  Many  other  cases  might  be  cited  to  the  same 
effect  all  of  which  are  authority  for  the  proposition  that  an  allowance 
for  temporary  alimony  and  a  counsel  fee  is  to  be  determined,  not  alone 
by  the  husband's  means,  but  by  the  wife's  necessities.  If  there  be  no 
necessity,  there  should  be  no  allowance. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  leave,  however,  to  de- 
fendant to  renew  the  application,  if  so  advised,  upon  other  papers.  Or- 
der filed.    AU  concur. 
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(179  App.  Dlv.  eO) 

MAKEPEACT3  v.  DILLTOWN  SMOKELESS  COAL  CO. 

(Supreme  C!ourt,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  Sales  ^=>411 — Pleading — Sufficibnct. 

In  an  action  on  a  contract  to  buy  and  sell  coal,  brought  by  the  purchaser 
for  the  seller's  alleged  failure  to  dellYer,  the  complaint  Is  defective  If  it 
falls  to  allege  a  tender  of  the  price,  or  readiness,  willingness,  and  ability 
to,  pay,  in  the  absence  of  contrary  intention  in  the  contract  as  to  the  terms 
of  payment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1161-1164.] 

2.  Pleading  €=5402 — Defects — Ctjke  by  Exhibits. 

Nor  was  such  defect  cured  by  affidavits  accompanying  the  complaint,  or 
correspondence  annexed  to  the  aiUdavlts. 
[Ed.  Note. — For  other  cases,  see  Pleading,  C3ent  Dig.  { 1343.] 

3.  Sales  ®=a406 — Bbeach — Dauages. 

An  alleged  repudiation  of  the  contract  by  the  seller  Is  of  no  avail  to 
the  purchaser,  who  did  not  learn  of  it  until  long  after  the  date  of  per- 
formance, when  the  purchaser  was  bound  to  tender  the  price. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §;  1156-1158.] 

4.  Sales  €=>406 — Bbeach  or  Contkact — Rights  op  Pubchaskb — Necessitt  of 

Tender. 

Mere  fact  that  payment  of  purchase  price  was  guaranteed  to  the  seller 
did  not  excuse  tender  by  the  purchaser  on  the  date  for  payment  of  such 
price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {{  1156-1158.] 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  George  H.  Makepeace  against  the  Dilltown  Smokeless 
Coal  Company.  From  an  order  denying  defendant's  motion  to  vacate 
a  warrant  of  attachment,  defendant  appeals.,  Reversed,  and  motion 
granted. 

Argued  before  CI.ARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

I.  Maurice  Wormser,  of  New  York  City,  for  appellant. 
Clifton  P.  Williamson,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  motion  to  vacate  the  attachment  was  made  upon 
the  papers  on  which  the  attachment  was  issued,  consisting  of  a  sum- 
mons and  complaint,  together  with  affidavits  by  the  plaintiff  and  by  an 
officer  of  the  Sterling  Coal  Company,  Limited,  plaintiff's  assignor,  and 
upon  affidavits  by  two  officers  of  the  defendant,  which  is  a  Pennsyl- 
vania corporation.  The  complaint  alleges  that  during  the  year  1916 
the  defendant  entered  into  a  written  contract  with  the  Sterling  Qoal 
Company,  Limited,  for  the  sale  by  the  defenda^nt  and  the  purchase  by 
the  Sterling  Coal  (Company  of  15,0(X)  tons  of  coal  at  $1.30  per  ton,  de- 
liverable at  the  defendant's  mines  at  the  rate  of  approximately  1,250 
tons  a  month  commencing  September  1,  1916,  and  that  the  defendant 
has  neglected  and  refused  to  make  delivery,  although  the  same  was 
duly  demanded.    Damages  in  the  sum  of  $48,0(X)  are  claimed. 

[1,2]  It  is  clear  that  the  complaint  is  defective  for  failure  to  al- 
lege a  tender  on  the  part  of  plaintiff's  assignor  or  its  readiness,  willing- 
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ness,  and  ability  to  pay,  proof  of  which  is  a  necessary  element  of 
plaintiff's  cause  of  action,  where,  as  here,  payment  and  delivery  must 
be  c(Misidered  concurrent  obligations,  because  no  contrary  intention 
appears.  Dunham  v.  Pettee,  8  N.  Y.  508;  Delaware  Trust  Co.  v. 
Calm,  195  N.  Y.  231,  88  N.  E.  53;  Gross  v.  Ajello,  132  App.  Div.  25, 
116  N.  Y.  Supp.  380;  Porter  v.  Rose,  12  Johns.  209,  7  Am.  Dec.  306; 
Morton  v.  Lamb,  7  Term  Rep.  125  (101  Eng.  Reprint  890) ;  Wagen- 
blast  V.  McKean,  2  Grant,  Cas.  (Pa.)  393 ;  9  Cyc.  723.  Nor  is  the 
difficulty  in  the  complaint  cured  by  the  affidavits  which  accompany  it 
or  the  correspondence  annexed  to  them. 

[3]  It  is  suggested  by  the  respondent  that  a  letter  written  by  defend- 
ant to  its  own  agent  on  August  31,  1916,  shows  a  repudiation  by  de- 
fendant of  the  contract  sued  on ;  but  subsequent  letters  written  by  the 
plaintiff's  assignor  make  it  plain  that,  even  if  the  letter  of  August 
31st  constitutes  a  repudiation,  its  contents  were  not  known  to  the 
Sterling  Coal  Company  until  long  after  September  1st,  and  hence  it 
can  furnish  no  excuse  for  the  failure  of  that  company  to  make  a  tender, 
or  at  least  to  allege  and  prove  its  readiness,  willingness,  and  ability  to 
pay. 

[4]  The  further  claim  is  made  that  payment  to  defendant  of  the 
contract  price  of  the  coal  was  guaranteed  by  its  agent,  and  hence  that 
it  had  no  interest  in  the  ability  or  willingness  of  plaintiff's  assignor  to 
pay.  No  argument  is  needed  to  demonstrate  the  speciousness  of  this 
claim.  Obviously  defendant  cannot  be  held  liable  for  breach  of  con- 
tract, when  the  other  contracting  party  was  itself  in  default,  irrespec- 
tive of  what  other  security  defendant  may  have  had  for  payment  of  the 
debt.  The  failure  of  the  attachment  papers,  therefore,  to  show  the 
existence  of  a  cause  of  action  in  plaintiff  against  defendant,  requires 
that  the  order  appealed  from  be  reversed  and  the  defendant's  motion 
to  vacate  the  attachment  granted.  Code  of  Civil  Procedure,  §  636; 
Wessels  v.  Boettcher,  69  Hun,  306,  23  N,  Y.  Supp.  480.  affirmed  138 
N.  Y.  654,  34  N.  E.  513;  Outerbridge  v.  Campbell,  87  A^p.  Div.  597, 
84  N.  Y.  Supp.  537;  Hilbom  v.  Pennsylvania  Cement  Co.,  145  App. 
Div.  442,  129  N.  Y.  Supp.  957.  The  result  reached  is  not  based  on  a 
technicaUty,  and  is  in  entire  accord  with  the  authorities,  which  lay 
down  the  rule  that  the  moving  papers  should  be  liberally  construed  in 
support  of  the  attachment,  for  the  plaintiff  was  challenged  to  supply 
the  deficiency  in  his  papers,  but  has  failed  to  do  so,  notwithstanding 
that  ample  opportunity  was  given,  and  that  he  did  in  fact  file  a  supple- 
mental affidavit. 

In  this  view  of  the  oase,  it  is  unnecessary  to  consider  the  defendant's 
objection  that  the  plaintiff  has  failed  to  show  authority  in  the  agent  to 
make  the  contract  upon  which  he  sues,  by  failing  to  establish  tiie  ap- 
proval of  the  defendant  of  the  contract  made  with  the  defendant's 
agent,  which  approval  as  to  amount  and  price  is  stipulated  for  in  its 
contract  of  agency. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  attachment  granted,  with  $10  costs. 
Order  filed.    All  concur. 
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(179  App.  DIt.  .75) 

NUiBS  T.  YOAKUM  et  aL 

(Supreme  Court,  Appellate  I>iTlsl<Hi,  First  Department.    July  IS,  1917.) 

1.  FBA.UD  €=>16 — False  Bjefbesentatioit& 

Concealment  of  facts  relating  to  the  purtdiase  by  a  railroad  of  rolling 
stock  and  otber  railroad  materials  in  excess  of  the  market  price  and  true 
value,  by  means  of  which  directors  and  officers  withdrew  secret  profits, 
and  the  purchase  at  prices  largely  In  excess  of  the  cost  and  true  value  of 
property  and  securities,  and  branch  lines  of  railroad  purchased,  oonstmct- 
ed,  or  procured  to  be  constructed  by  such  officers,  and  the  advance  by 
the  railroad  of  large  sums  of  money  (Stained  by  the  sales  of  Its  bonds  and 
securities  at  a  large  discount  below  the  face  value  to  aid  In  the  con- 
struction of  other  railroads  in  which  such  railroad  had  no  ownership, 
but  which  were  sold  to  It  at  large  profits,  which  profits  were  shared  by 
the  directors  and  officers,  and  the  act  of  carrying  such  purchases  Into  the 
annual  report  at  a  false  and  fraudulent  value,  concealing  the  true  cost 
and  value,  whereby  the  assets  were  given  at  an  excessive  valuation,  con- 
stituted false  and  fraudulent  r^resentatlons,  which,  if  the  inducing  cause 
of  the  purchase  of  stock  of  such  railroad,  would  entitle  the  purchaser  to 
damages. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent.  Dig.  g  15.] 

2.  Pleadinq  4=9864(3) — Motion  to  Stkikb — Coicfiairt — Redundant  Aixb- 

GATIONS. 

A  motion  to  strike  allegations  from  a  pleading  as  redundant  should  not 
be  granted,  unless  the  court  can  clearly  see  that  the  allegations  have  no 
possible  bearing  upon  the  subject-matter  of  the  litigation. 

3.  PLEADINO  4=»23— GOICPLAINT — SCANDALOrS  AI.I.BOATI0NS. 

If  the  allegations  of  a  complaint  are  pertinent  to  the  Issue,  they  can- 
not be  scandalous. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  IMg.  |  46.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  W.  Niles  against  Benjamin  F.  Yoakum,  implead- 
ed, and  others.  From  an  order  granting  the  motion  of  the  defendant 
Yoakum  to  strike  out  certain  allegations  in  the  complaint  as  redundant 
and  scandalous,  and  requiring  plaintiflf  to  redraft  and  serve  an  amended 
complaint,  plaintiff  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Henry  B.  Johnstm,  of  New  York  City,  for  appellant. 
Martin  W.  Littleton,  of  New  York  City,  for  respondents. 

PAGE,  J.  The  action  is  brought  by  the  i^aintiff  against  Yoakum 
and  others,  who  were  directors  and  officers  in  control  (rf  the  St  Louis 
&  San  Francisco  Railroad  Company,  to  recover  damages  in  inducing 
the  plaintiff  to  purchase  second  preferred  stock  in  tlmt  company  by 
means  of  false  and  fraudulent  representations. 

[  1  ]  The  portions  of  the  complaint  stricken  out  relate  to  the  fraudu- 
lent concealment  of  the  facts  relating  to  the  purchase  of  rolling  stock, 
railroad  materials,  and  supplies  at  prices  in  excess  of  the  market  price 
and  the  true  value  thereof,  by  means  of  which  the  defendants  with- 
drew from  the  company  secret  profits,  bonuses,  and  commissions ;  also 
the  purchase  at  prices  largely  in  excess  of  the  cost  or  true  value  there- 
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of  of  properties  and  securities  and  branch  lines  of  the  railroad  which 
had  been  purchased,  constructed,  or  procured  to  be  constructed  by  the 
defendants,  or  some  of  them,  and  the  advance  by  the  railroad  company 
of  large  sums  of  money,  obtained  by  it  from  the  sale  of  its  bonds  and 
securities  at  large  discount  bdow  the  face  value  thereof,  made  to  aid 
in  the  construction  of  lines  of  railroad  in  which  said  company  had  no 
ownership,  but  which  were  sold  to  it  at  large  profits;  ^t  in  these 
profits  made  by  the  defendants  they  all  shared;  that  these  various 
purchases  were  carried  into  the  annual  report  at  their  false  and  fraud- 
ulent value,  and  the  true  cost  and  value  thereof  was  concealed,  where- 
by the  assets  were  given  an  excessive  valuation.  This,  in  my  opinion, 
constitutes  false  and  fraudulent  representations,  which,  if  the  defend- 
ant proves  were  an  inducing  cause  of  his  purchase  of  stock,  would  en- 
title him  to  recover. 

[2, 3]  There  are  no  other  allegations  of  the  complaint  under  which 
the  proof  of  these  facts  would  be  admissible. 

In  Dinklespid  v.  New  York  Evening  Journal,  91  App.  Div.  96,  86  N. 
Y.  Supp.  375,  it  was  held  that  a  motion  to  strike  out  allegations  from  a 
pleading  as  redundant  should  not  be  granted,  unless  the  court  can  clear- 
ly see  Uiat  the  allegations  have  no  possible  bearing  upon  the  subject- 
matter  of  the  litigation.  If  they  are  pertinent  to  the  issue,  they  can- 
not be  scandalous. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


078  App.  DlT.  877) 

CLARE  ▼.  NEW  TOEK  LIFE  INS.  GO.  et  aL 

(Sopreme  Court,  Appellate  IXvlslon,  Xlrst  Department.    July  IS,  1917.) 

UoBiaAQXs  4s>41T— Pabticepaiioii  Aoseemsnt — Tbust  Rei.ation. 

A  participation  agreement  gave  plaintiff  an  Interest  In  a  mortgage  be- 
longing to  defendant,  with  the  same  rights  as  a  Junior  mortgagee,  and 
gave  defendant  the  right,  subject  to  an  obligation  to  account  to  plaintiff 
for  moneTB  reoeived  in  excess  of  Its  Interest,  to  assign  its  Interest,  collect 
and  accept  payment  of  the  entire  amount,  foreclose  for  default,  and 
reo^ve  proceeds  of  sale,  and  all  the  rights  of  the  holder  of  a  mortgage,  and 
provided  that  the  rights  conferred  on  defendant  should  be  Irrevocable,  and 
fbat  plaintiff  should  receive  notice  of  any  default,  and  should  be  made  a 
party  defendant  In  any  foreclosure  action,  and  provided  that  plalntlfl 
abonld  not  seU  or  assign  his  interest  without  the  consent  of  the  defendant 
Defendant  granted  an  extension  of  the  mortgage.  Held,  that  the  participa- 
tion agreement  did  not  create  a  trust  relationship  between  the  parties, 
and  plaintiff  had  no  right  to  foreclose  the  mortgage,  when  defendant 
tailed  to  exerdsQ  its  exclualTe  right  to  do  so  and  granted  an  extension. 

LEd.  Ifote.— B\>r  otb»  cases,  see  Mortgages,  Cent.  Dig.  H  1227-1230.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  L.  Clare,  as  executor  of  the  last  will  and  testament 
of  Bridget  Clare^  deceased,  against  the  New  York  Life  Insurance  Com- 
pany, impleaded  with  WiUielmina  M.  Bonhag  and  others.  From  an 
order  denying  their  motion  to  vacate  a  receivership  in  foreclosure,  de- 
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fendants  Wilhelmina  M.  Bonhag  and  Louise  M.  Bonhag  appeal.    Re- 
versed, and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Charles  P.  Hallock,  of  New  York  City,  for  appellants. 
William  F.  Clare,  of  New  York  City  (Frederick  A.  Gill,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  appellants  are  the  owners  of  the  equity  of  re- 
demption. The  action  is  brought  to  foreclose  a  mortgage  for  $36,000 
given  by  Flannigan,  Inc.,  to  the  Title  Insurance  Company  of  New 
York,  on  the  23d  day  of  April,  1912,  as  security  for  the  payment  of  a 
bond  of  the  same  amount.  The  mortgage  was  assigned  to  the  defend- 
ant insurance  company  on  the  day  of  its  date,  and  on  the  same  day  a 
participation  agreement  was  made  between  the  insurance  company  and 
the  plaintiff,  which  recites  that  the  mortgage  was  to  be  assigned  to  the 
insurance  company,  and  that  plaintiff  was  to  have  an  interest  therein 
to  the  extent  of  $6,000  and  interest  thereon,  and  that  the  insurance 
company  was  to  become  the  owner  of  the  balance,  but  that  its  owner- 
ship was  to  be  superior  to  that  of  the  plaintiff  precisely  as  if  the  plain- 
tiff's interest  was  in  a  junior  mor^ge.  The  participation  agreement 
provided  that  the  company  might  assign  its  interest,  and  that  it  and  its 
assignee  were  authorized  to  collect  and  accept  payment  of  the  entire 
amount,  and  to  execute  a  satisfaction  of  the  mortgage,  but  that  in  either 
of  said  events  was  to  account  to  the  plaintiff  for  his  interest  It  was  ex- 
pressly provided  that  the  insurance  company  should  have  all  the  right 
of  any  holder  of  a  bond  and  mortgage,  and  a  right  to  foreclose  in  the 
event  of  a  default,  and  to  receive  the  proceeds  of  a  sale,  but  that  plain- 
tiff should  have  the  right  to  an  accounting  for  the  moneys  received  in 
excess  of  the  company's  interest.  It  was  further  provided  that  the 
rights  thus  conferred  upon  the  insurance  company  were  irrevocable, 
and  that  plaintiff  should  receive  notice  of  any  default  and  should  be 
made  a  party  defendant  in  any  foreclosure  action,  and  he  agreed  not  to 
sell  or  assign  his  interest  without  the  consent  of  the  company.  'The 
mortgage  fell  due  on  the  23d  day  of  February,  1917.  Three  days  prior 
thereto,  at  the  request  of  the  owner  of  the  equity  of  redemption,  the 
insurance  company  extended  the  time  of  payment  for  three  years,  on 
condition  that  $500  be  paid  on  the  1st  day  of  March  of  each  year  and 
$300  on  the  1st  day  of  August  of  each  year.  By  the  extension  agree- 
ment the  company  reserved  the  right  of  recourse  against  any  prior 
bondsmen. 

The  plaintiff  brings  this  action  on  the  theory  that  the  insurance  com- 
pany became  his  trustee,  and  that  on  the  failure  of  the  company  to  fore- 
close on  the  maturity  of  the  mortgage  he  had  the  right  to  do  so,  making 
the  trustee  a  defendant,  and  he  claims  that  the  extension  agreement 
was  invalid.  The  mortgage  contained  a  clause  assigning  the  rents  to 
the  mortgagee  in  case  of  default,  and  that  is  the  theory  on  which  the 
order  appointing  the  receiver  was  made  and  has  been  sustained. 

The  appellants  demurred  to  the  complaint  on  the  grounds :  (1)  That 
plaintiff  has  no  legal  capacity  to  sue ;  (2)  that  tide  to  the  mortgage  and 
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the  right  of  foreclosure  is  vested  solely  in  the  company;  (3)  that  the 
company,  having  the  legal  and  equitable  title,  was  authorized  to  grant 
the  extension ;  and  (4)  mat  the  facts  stated  are  insufficient  to  constitute 
a  cause  of  acti<Hi.  The  court  at  Special  Term  held  that  the  extension 
agreement,  if  valid,  rdeased  the  liability  on  the  bond,  but  that  it  was 
mvalid.  A  demurrer  to  the  complaint  by  the  insurance  company  has 
been  sustained  at  Special  Term,  on  the  ground  that  it  has  the  exclusive 
right  of  foreclosure,  and  that  plaintiff's  sole  remedy  is  under  his  con- 
tract with  the  company.  Clare,  as  Executor,  v.  N.  Y.  Life  Ins.  Co.  et 
al.,  100  Misc.  Rep.  308,  166  N.  Y.  Supp.  647.  The  plaintiff,  in  support 
of  his  contention  that  he  has  an  interest  in  the  mortgage  sufficient  to  en- 
title him  to  bring  the  action  on  the  failure  of  the  company  so  to  do, 
relies  on  Ettlinger  v.  Persian  Rug  &  Carpet  Co.,  142  N.  Y.  189,  36  N. 
E.  1055, 40  Am.  St.  Rep.  587.  In  that  case,  however,  there  was  an  ex- 
press trust. 

Appellants  rely  principally  on  Lowenfeld  v.  Wimpie,  139  App.  Div. 
617, 124  N.  Y.  Supp.  178,  and  it  is,  I  think,  controlling.  In  that  case 
the  plaintiff  and  defendant  owned  a  bond  and  mortgage  in  severalty, 
and  agreed  that  plaintiff's  ownership  should  be  prior  to  and  superior 
to  that  of  the  defendant,  as  if  the  plaintiff  held  a  first  mortgage,  and 
that  plaintiff  should  have  all  the  rights  of  a  holder  of  a  bond  and  mort- 
gage. The  plaintiff,  without  the  consent  of  the  defendant,  agreed  that 
prior  liens  should  be  paid  by  a  new  first  mortgage,  and  that  a  new  sec- 
ond mortgage  should  be  substituted  for  the  mortgage  which  the  parties 
held  in  severalty.  This  court  held  that  the  taking  of  the  new  mortgage 
was  authorized,  and  that  the  participation  agreement  did  not  create  a 
trust  relationship  between  the  parties;  and  the  Court  of  Appeals  af- 
finned,  on  the  opinion  of  this  court  written  by  Mr.  Justice  Scott.  The 
participation  agreement  in  that  case  was  substantially  the  same  as  the 
one  in  question,  and,  although  the  facts  differ  somewhat,  that  decision 
b  not  distinguishable  in  principle  from  the  case  at  bar  and  is  therefore 
controlling. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  receivership  granted,  with  $10 
costs.   Order  filed.    All  concur. 


ADAMS  T.  BOORITM  &  PEASE  00. 

In  re  AMBMOAN  MUT.  COMPENSATION  INS.  00. 

(Sapreme  Ck>art,  A^jellate  Division,  Third  Department    July  2,  1917.) 

1.  Masteb  and  Sbbvant  9=3385(13) — Action  itob  In jubib»— Workmen's  Com- 
pensation Ix&w— Loss  OF  Part  of  Hand. 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  15,  fixing 
a  schednle  of  compensation  for  certain  disabilities,  and  providing  that  In 
other  cases  of  peimanent  partial  disability  the  compensation  shall  be 
66%  per  cent,  of  the  difference  between  the  average  weekly  wage  or  earn- 
ings .before  and  after  the  Injury,  and  providing  for  a  fixed  sum  for  the 
loss  of  a  finger  or  thumb,  or  designated  parts  thereof,  and  for  the  loss 
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of  a  band,  but  containing  no  other  provision  for  the  loss  of  a  part  of  a 
hand,  where  a  clainmnt  was  found  to  have  lost  three  fingers  of  the  right 
band,  and  the  index  finger  remaining  Is  permanently  nnlcylosed,  and  the 
thumb  Is  in  nomial  condition,  and  the  palm  Is  not  seriously  affected, 
aside  from  the  loss  of  the  fingers,  as  he  has  some  use  of  the  hand,  an 
award  granting  compensation  for  the  loss  of  the  hand  was  error  and  the 
compensation  nmst  rest  either  upon  the  loss  of  the  separate  members 
or  fall  under  the  provision  aa  to  other  injuries. 

2.  Mabteb  and  Seevant  <S=»417(7) — Injury  to  Sbbvant — Workmen's  Com- 
pensation Law — Amount  of  Awakd — Question  of  Fact. 

Workmen's  Compensation  Law,  §  14,  siibd.  2,  provides  that  If  an  em- 
ploye shall  not  have  worked  substantially  a  year,  his  average  annual 
earnings  shall  consist  of  300  times  the  average  dally  wage  or  salary  whlrti 
an  employ^  of  the  same  class  working  substantially  the  whole  of  snicb 
immediately  preceding  year  In  the  sam)e  or  in  a  similar  employment  in 
the  same  or  neighboring  place  shall  have  earned  in  such  employment  dur- 
ing the  days  when  so  employed.  Subdivision  3  provides  that.  If  any  of 
the  foregoing  methods  of  arrival  at  the  average  annual  earblngs  of  an  In- 
jured employ^  cannot  reasonably  be  applied,  such  annual  earnings  shall 
be  such  sum  as,  having  regard  to  the  previous  earnings  of  the  injured  en*- 
ploy6  and  of  other  employes  of  the  same  or  most  similar  class  working  in 
the  same  or  most  similar  employnient  In  the  same  or  neighboring  locality, 
shall  reasonably  represent  the  annual  earning  capacity  of  the  injured 
employ^  in  the  employment  in  which  he  was  working  at  the  time  of  the 
accident  Held,  that  it  is  for  the  state  Industrial  Comjiiisslon,  from  the 
evidence  submitted  to  it  to  determine  whether  subdivision  3  or  subdivision 
2  furnishes  the  proper  rule  to  be  applied  to  determine  the  compensation  to 
be  awarded  an  injured  employ^  who  had  worked  for  the  employer  about 
three  months. 

Appeal  fr<Mn  State  Industrial  Commission, 

Proceeding  under  the  Workmen's  Compensation  Act  by  John  Adams 
to  obtain  compensation  for  personal  injuries,  opposed  by  the  Boorum 
&  Pease  Company,  employer,  and  the  American  Mutual  Compensa- 
tion Insurance  Company,  insurance  carrier.  Compensation  was  award- 
ed by  the  State  Industrial  Commission,  and  the  employer  and  insur- 
ance carrier  appeal,  in  connection  with  which  the  Commission  certi- 
fies questions.  Award  reversed,  and  case  remitted  to  the  Commission 
for  further  consideration,  with  the  right  to  take  such  further  testi- 
mony as  may  be  proper. 

This  is  an  appeal  by  the  employer  and  insurance  carrier  from  awards 
made  January  23,  1917,  and  March  1,  1917,  in  connection  with  which 
the  Commission  certifies  the  following  questions : 

(1)  Should  the  compensation  in  this  case  be  based  on  the  average  dally  wage 
or  salary  of  other  employes  of  the  samte  class  as  claimant  engaged  in  similar 
or  substantially  the  same  employment  by  the  Boorum  &  Pease  Company  dur- 
ing the  year  preceding  the  accident  to  the  employe  herein?  or 

(2)  Should  the  compensation  in  this  case  be  based  on  the  average  dally 
wage  or  salary  which  an  employe  of  the  same  class  as  John  Adams,  working 
substantially  the  whole  of  the  year  Immediately  preceding  the  accident  to 
John  Adams,  in  the  same  employment  In  the  nei^borlng  shops  to  that  of 
Boorum  &  Pease  Company,  earned  In  such  eittployment  during  the  days  when 
so  employed? 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

0s»ror  oth«r  casds  lee  aanie  topic  &  KEY-NUMBBR  in  all  Key -Numbered  Dlcests  &  Indexes 
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Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Frank  H.  Sullivan,  of  New  York  City,  for  clainaant  respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  claimant  lost  three  fingers 
of  the  right  hand,  and  the  index  finger  remaining  is  permanently  ari- 
kylosed.  The  thumb  is  in  normal  condition.  The  palm  is  not  serious- 
ly affected,  aside  from  the  loss  of  the  fingers.  It  is  evident  that  the 
claimant  has  some  use  of  the  hand,  and  within  Grammici  v.  Zinn,  219 
N.  Y.  322,  114  N.  E.  397,  Karizar  v.  Acorn  Mfg.  Co.,  219  N.  Y.  326, 
114  N.  E.  398,  Boscarino  v.  Carfagno  &  Dragonette,  Inc.,  220  N.  Y. 
323,  115  N.  E.  710  (March  13,  1917),  and  Carkey  v.  Ireland  Paper  Co., 
177  App.  Div.  73,  163  N.  Y.  Supp.  710  (March  7,  1917),  the  award 
granting  compensation  for  the  loss  of  the  hand  cannot  stand.  It  is 
unnecessary  to  discuss  just  what  the  condition  of  the  index  finger  is, 
for  it  yvas  conceded  by  appellants  upon  the  trial  before  the  Commission 
that  the  claimant  was  entitled  to  compensation  for  the  loss  of  four 
fingers. 

Section  15  of  the  Workmen's  Compensation  Law  fixes  a  schedule 
of  compensation  for  certain  disabilities,  and  provides,  in  substance, 
that  in  other  cases  of  permanent  partial  disability  the  compensation 
shall  be  66%  per  centum  of  the  difference  between  the  average  weekly 
wage  or  earnings  before  and  after  the  injury,  subject  to  certain  condi- 
tions. In  the  schedule  of  compensation  a  fixed  sum  is  given  for  the  loss 
of  a  finger  or  thumb,  or  the  designated  parts  thereof,  and  for  the  loss 
of  a  hand.  There  is  no  other  provision  for  the  loss  of  a  part  of  a  hand. 
It  is  therefore  manifest  that  the  Commission  caimot  determine,  in  a 
case  like  this,  that  a  part  of  the  hand  is  lost,  and  award  a  corresponding 
part  of  the  compensation  fixed  for  loss  of  a  hand.  If  the  hand  is  not 
lost,  but  is  injured  otherwise  than  by  the  loss  of  the  thumb  or  certain 
fingers,  or  part  of  them,  the  compensation  must  either  rest  upon  the  loss 
of  the  separate  members,  or  must  fall  under  the  provision  as  to  other 
injuries  which  will  be  compensated  for  by  the  difference  between  the 
earning  power  before  and  after  the  injury. 

[2]  The  employer  was  a  manufacturer  of  blank  books  and  was  car- 
rying on  a  nonunion  shop.  He  was  paying  the  claimant  $15  a  week  as 
a  stamper.  The  men  in  his  class  in  the  shop  received  from  $15  to  $17 
per  week,  depending  upon  the  length  of  time  of  service.  In  union  shops 
the  wages  of  a  stan^r  were  $22  a  week.  That  was  the  prevailing  rate 
of  ws^es. '  The  claimant  came  to  this  country  from  Scotland  about 
three  years  ago,  and  served  an  apprenticeship  in  Scotland  for  about 
seven  years.  Apparently  he  had  been  employed  in  this  country  as  a 
stamper  in  a  union  shop  for  about  a  month,  but  for  the  last  year  before 
entering  the  defendant's  employ  had  been  engaged  in  various  employ- 
ments, receiving  much  less  compensation  than  a  stamper  would  re- 
ceive. He  had  worked  for  the  defendant  about  three  months.  Appar- 
ently he  had  done  no  work  as  a  stamper  within  a  year.  The  average 
weekly  wages  of  the  employe  forms  the  basis  of  compensation.  His 
case  may  fall  within  subdivision  2  of  section  14  of  the  Workmen's  Com- 
pensation Law,  which  provides: 

"Hia  average  annaal  earnings  shall  con^st  of  300  times  tbe  average  dally 
wage  or  salary  which  an  employ^  of  the  same  clasa  working  Bubstantially  the 
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whole  of  snch  Immediately  preceding  year  in  the  same  or  in  a  iBlnfUar  employ- 
ment In  the  same  or  a  neighboring  place  shall  have  earned  in  such  enq;>Ioy- 
ment  during  the  days  when  so  employed." 

The  Commission,  however,  may  conclude  that  the  method  indicated 
by  subdivision  2  "cannot  reasonably  and  fairly  be  applied  to  this  case," 
as  provided  by  subdivision  3  of  that  section,  in  which  case  it  would  be 
its  duty  to  arrive  at  the  annual  earnings  as  indicated  by  that  subdivi- 
sion. 

We  caimot  specifically  answer  the  questions  asked  by  the  GMnmis- 
sion,  as  they  relate  to  questions  of  fact  which  are  solely  for  their  deter- 
mination, and  the  answers  must  depend  upon  how  the  facts  are  found 
by  the  Commission.  From  the  evidence  submitted  to  it  the  Commis- 
sion is  to  determine  the  average  daily  wage  which  an  employe  of  the 
same  class  as  the  claimant,  working  substantially  the  whole  of  such 
preceding  year,  in  the  same  or  similar  emplo)mient,  in  the  same  or  a 
neighboring  place,  shall  have  earned  in  such  employment  during  the  days 
when  so  employed.  The  claimant,  when  injured,  was  a  stamper,  and 
the  basis  of  his  compensation  is  the  prevailing  wages  of  a  stamper  in 
the  same  class,  as  stated  in  the  section.  Hence  it  is  for  the  Commission 
to  determine  whether,  under  the  circumstances  applying  to  this  or  a 
neighboring  place,  the  claimant  is  in  the  class  of  workmen  who  are  re- 
ceiving $22  a  week,  or  in  a  class  only  receiving  $lS  to  $17  a  week. 
The  Commission  may  conclude,  under  all  the  circumstances  of  this 
case,  that  subdivision  3  rather  than  subdivision  2  of  section  14  furnish- 
es a  proper  rule  to  be  applied  here.  We  cannot,  upwi  the  record  now 
before  us,  pass  upon  those  questions  as  matter  of  law. 

The  award  is  reversed,  and  the  matter  remitted  to  the  Commission 
for  its  further  consideration,  with  the  right  to  take  such  further  testi- 
mony as  may  be  proper.   All  concur. 


(178  App.  Div.  783) 

BURKE  V.  UNION  PAO.  K.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1917.) 

1.  Cabbiess  «s>180(3) — ^LiMiTiNO  Liabiuty— Clause  of  Bux  of  liADiNO— 
Chaboes. 

A  clause  in  a  bill  of  lading  issued  by  a  steamship  company,  that  it  was 
expressly  agreed  that  the  goods  were  valued  at  not  exceeding  5100  per 
package,  and  that,  unless  a  different  value  was  expressly  declared,  the 
liability  of  the  companies  in  case  of  total  or  partial  loss  should  not 
exceed  such  amount  per  package,  etc.,  was  enforceable,  though  the 
freight  charges  were  not  based  on  the  valuation. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  821.] 

i.  Cabribbs  ®S3180(5) — Ijiunisa  Liabuxtt— Aobeement  as  to  VAXTm— Ap- 
plication TO  SnCCKSSIVE  Carbtebs. 

Agreement  as  to  value  and  limiting  liability  in  bill  of  lading  covering 
shipment  from  Yokohama  to  New  York,  issued  by  steamship  company, 
was  intended  to  apply  to  any  of  the  successive  carriers,  where  the  bill 
called  for  transportation  of  the  goods  "from  Yokohama,  via  San  Francisco, 
to  New  York,"  and  it  was  denominated  "through  bill  of  lading." 
[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §  825.] 

«=>For  other  cases  see  same  topic  ft  KST-NUMBER  tn  all  Ker-Numbared  Dlgaata  ft  Indexef 
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8.  Commerce  4=38(12) — ^Interstatb  Commebce— Fobeior  Shipment. 

An  Interstate  shipment,  whether  origlnatlnR  In  this  country  or  abroad, 
Is  controlled,  so  far  as  concerns  the  portion  of  the  transportation  which 
Is  Interstate,  by  Interstate  Commeree  Act  Feb.  4,  1887,  c.  104,  24  Stat  379, 
and  the  rules,  forms  of  contract  and  classlflcatlons  established  in  pur- 
suance of  such  law ;  so  that  a  shipment  fromf  Yokohama  to  New  York, 
In  respect  to  its  transportation  by  rail  from  San  Francisco,  the  shipper 
having  givjen  no  notice  that  he  elected  to  ship  subject  to  the  common-law 
rules  of  liability,  must  be  deemed  to  have  been  made'  under  the  filed  classi- 
fications and  rates,  and  under  the  temis  of  the  uniform  bill  of  lading, 
thongh  no  such  bill  was  In  fact  issued  or  signed. 

[Ed.  Note. — ^Por  other  caaes,  see  Commerce,  Cent.  Dig.  {  B.] 

4.  Cakbiers    «=3l80(5) — Intebstate    Commbbce— Limitation    of    LiiABitnT— 
XJnifobm  Biu.  or  Ladino. 

Under  the  third  section  of  the  uniform  bill  of  lading  on  file  with  the 
Interstate  Commerce  Commission,  where  a  lower  than  Invoice  value  of 
the  goods  was  agreed  upon  by  the  bill  of  lading  Issued  by  a  steamship 
company  covering  a  shipment  from  Yokohama  to  New  York,  a  carrier  by 
rail,  for  loss  of  the  goods,  was  liable  only  for  the  agreed  value;  the 
agreement  having  been  made  for  the  benefit  of  eadi  successive  carrier. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  825.] 

SiibmissioQ  of  controversy  upon  an  agreed  state  of  facts  betvireen 
James  J.  E.  Burke  and  the  Union  Pacific  Railroad  Company.  Judg- 
ment for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Arthur  W.  Clement,  of  New  York  City  (Wilson  E.  Tipple,  of  New 
York  City,  on  the  brief),  for  plaintiff. 
Oscar  R.  Houston,  of  New  York  City,  for  defendant 

SCOTT,  J.  The  only  question  at  issue  in  this  controversy  is  the 
amount  of  damages  which  the  plaintiff  is  entitled  to  recover  for  the  loss 
of  certain  goods  shipped  from  Japan  to  this  country  and  then  trans- 
ported over  defendant's  railroad.  The  liability  of  defendant  is  not 
(Questioned;  the  only  dispute  being  as  to  the  amount  for  which  it  is 
liable. 

The  goods,  consisting  of  56  cases  of  merchandise,  were  shipped  from 
Yokohaina,  Japan,  by  the  Pacific  Mail  Steamship  Company,  to  be  deliv- 
ered at  New  York  to  the  shipper's  order.  It  was  carried  by  the  steam- 
ship company  to  San  Francisco,  and  there  delivered  to  the  Southern 
Pacific  Qmipany,  a  common  carrier,  and  by  that  company  transported 
to  its  junction  with  defendant  and  there  delivered  to  said  defendant. 
While  in  defendant's  hands  the  property  was  totally  destroyed.  As 
has  been  said,  the  defendant  concedes  its  liability,  and  it  is  stipulated 
that  the  fair,  reasonable,  and  market  value  of  the  goods  was  $17,549.01, 
for  which  sum,  with  interest,  the  plaintiff  demands  judgment. 

The  defendant  claims,  however,  that  it  is  liable  for  no  more  than 
$5,600,  with  interest  liiis  claim  is  based  upon  a  clause  in  the  bill  of 
lading  issued  by  the  steamship  company  reading  as  follows : 

"It  is  expressly  agreed  that  the  goods  nanftjd  are  hereby  valuad  at  not  ex- 
ceeding $100  per  'Package,  and,  unless  a  different  or  other  value  Is  expressl.v 
written  or  declared  herein,  the  Uabillty  of  the  companies  therefor,  in  case 

4s>For  oUier  cum  m«  «am«  topic  *  KBT-NUUBBR  In  all  Key-Numbered  Dlgeets  &  Indexes 


Digitized  by 


Google 


102  166  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

of  the  total  losa  of  all  or  any  of  tbe  said  goods  from  anyfCause,  sball  not 
exceed  iflOO  per  package,  and  in  case  of  tbe  partial  loss  of  or  damage  to  any 
of  said  goods,  the  liability  of  the  carriers  shall  not  exceed  such  proportion 
thereof  per  package  as  the  loss  or  damage  on  each  package  shall  bear  to  the 
sum  of  IflOO." 

[  1  ]  This  is  a  very  common  form  of  agreement  as  to  value,  and  has 
frequently  been  upheld  and  enforced  (Hart  v.  Penn.  R.  R.  Co.,  1 12  U. 
S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  Greenwald  v.  Barrett,  199  N.  Y. 
170,  92  N.  E.  218,  35  L.  R.  A.  [N.  S.]  971),  and  it  is  of  no  moment 
that  the  freight  charges  do  not  appear  to  have  been  based  on  this  valu- 
ation of  $100  per  package  (Reid  v.  Fargo,  213  Fed.  771-773,  130  C.  C. 
A.  285,  affirmed  on  this  point  241  U.  S.  544-551,  36  Sup.  Ct.  712,  60  L- 
Ed.  1156). 

[2]  It  is  also  apparent  that  this  agreement  as  to  value  was  intended 
to  apply  to  any  of  the  successive  carriers.  The  bill  of  lading  was  de- 
nominated "through  bill  of  lading,"  and  it  called  for  the  transportation 
of  the  goods  "from  Yokohama,  via  San  Francisco,  to  New  York." 
The  freight  charge  was  made  up  of  two  items,  one  the  ocean  rate,  and 
tlie  other  the  rail  rate,  and  the  bill  of  lading  provided  that  the  goods 
were — 

"to  be  transported  by  the  Pacific  Mail  SteamiAip  Company  on  board  the 
steamship  Persia  *  *  •  from  Yokohama  unto  the  port  of  San  Francisco, 
or  as  near  thereto  as  safe  narigatlon  of  such  vessels  shall  then  permit,  •  •  » 
and  there  upon  the  arrival  of  said  steamer  in  like  condition  to  be  received 
by  and  delivered  unto  the  Southern  Padflc  Company,  the  Atchison,  Topeka  A 
Santa  F6  Railway  Company,  or  the  Western  Pacific  Railway  Company,  or  any 
of  them,  and  thence  to  be  transported  by  said  company  and  connecting  rail- 
road companies  to  New  York,  and  there  in  like  condition  to  be  delivered  unto 
•    *    •    order." 

And  finally  the  clause  fixing  the  valuation  of  $100  per  package  (quot- 
ed above)  speaks  of  the  liabilities  of  the  "companies,"  and  later  of  the 
"carriers,"  which  it  would  not  have  done,  if  it  had  been  intended  to 
limit  the  effect  of  the  stipulation  as  to  value  to  the  first  carrier,  viz. 
the  steamship  company. 

[3]  The  plaintiff,  however,  contends  that,  in  so  far  as  concerns  the 
transportation  of  the  goods  from  San  Francisco  to  New  York,  the 
shipment  must  be  r^arded  as  being  governed  exclusively  by  the  provi- 
sions of  the  defendant's  filed  classification,  tariffs,  etc.,  and  the  uniform 
bill  of  lading  on  file  with  the  Interstate  Commerce  Commission,  and 
that  since  the  limitation  upon  the  defendant's  liability,  contained  in  the 
steamship  company's  bill  of  lading,  is  not  to  be  found  in  any  of  the 
classifications,  tariffs,  or  in  the  uniform  bill  of  lading,  the  defendant 
may  not  avail  itself  of  the  agreement  as  to  value.  We  have  no  doubt 
that  the  Interstate  Commerce  Act  applied  to  so  much  of  the  shipment 
as  was  had  by  rail  after  the  goods  had  been  landed  at  San  Francisco 
(see  section  1  [Comp.  St.  1916,  §  8563]),  and  inasmuch  as  the  shipper 
gfave  no  notice  that  he  elected  to  ship  subject  to  the  common  law  rules 
of  liability,  the  shipment,  so  far  as  concerns  defendant,  must,  we  think, 
be  deemed  to  have  been  made  under  the  filed  classifications  and  rates 
and  under  the  terms  of  the  uniform  bill  of  lading,  notwithstanding  no 
such  bill  was  in  fact  ever  issued  or  signed  (see  rule  9  of  Western  Clas- 
sification No.  3,  in  force  at  the  time  of  the  shipment  and  stipulated  as  a 
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part  of  the  submission).  In  other  words  an  interstate  shipment,  wheth- 
er originating  in  this  country  or  abroad,  is  controlled,  so  far  as  con- 
cerns that  portion  of  the  transportation  which  is  interstate,  by  the  In- 
terstate Commerce  Law,  and  the  rules,  forms  of  contract,  and  classifi- 
cations established  in  pursuance  of  that  law. 

Granting  this,  however,  does  not  serve  to  sustain  the  plaintiff's 
claim.  While  the  filed  schedule  of  classifications,  rates,  etc.,  do  not  in 
terms  provide  for  such  a  valuation  as  was  made  in  this  case,  and  a  con- 
sequent limitation  of  the  carrier's  liability,  they  do  not  forbid  it  The 
uniform  bill  of  lading,  however,  does  explicitly  so  provide.  Its  third 
section  reads  as  follows : 

"The  amount  of  any  loss  or  dambge  for  which  any  carrier  la  liable  shall 
be  compnted  on  tlie  basis  of  the  value  of  the  property  (being  the  bona  fide 
invoice  price,  if  any,  to  the  consignee,  including  the  freight  charges  if  pre- 
paid) at  the  place  and  time  of  shipment  under  this  bill  of  lading,  unless  a 
lower  value  has  been  represented  In  writing  by  the  shipper  or  has  been  agreed 
upon  or  is  determined  by  the  classification  or  tariffs  upon  which  the  rate  Is 
based.  In  any  of  wb'cb  events  such  lower  value  shall  be  the  maximum  amount 
to  govern  sacb  computation,  whether  or  not  such  loss  or  danmge  occurs  from 
negUgencew" 

[4]  This  section  establishes  four  alternative  measures  of  value  or 
bases  of  liability.  The  first  is  the  invoice  value,  and  the  third  is  "a 
lower  value  agreed  upon."  The  shipment  for  the  loss  of  which  plain- 
tiff seeks  to  recover  damages  falls  distinctly  within  this  third  class.  A 
lower  value  than*  the  invoice  price  had  been  distinctly  agreed  upon  be- 
tween the  initial  carrier  aiid  the  shipper,  and  had  been  expressed  in  the 
bill  of  lading.  Since,  as  already  said,  that  agreement  was  obviously 
made^  not  only  for  the  benefit  of  the  initial  carrier,  but  for  that  of  each 
successive  carrier,  the  defendant  is  entitled  to  the  benefit  of  it,  precisely 
as  if  a  bill  of  lading  in  the  uniform  form  had  been  issued,  and  the 
agreement  as  to  value  had  been  written  into  it. 

It  follows  that  there  must  be  judgment  for  the  plaintiff  for  $5,600, 
with  interest,  with  costs  to  the  defendant.    All  concur. 


(179  App.  IMv.  153) 

DELANO  T.  COIiUMBIA  MACHINE  WORKS  4  MALLEABLB  IRON  OO. 

(Supreme  C!ourt,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  HAnxB  AKD  Skbvaht  ®=>43 — DiBOHABOS— Dissatisfaction — Qukbtion  of 

Fact. 

Evidence  In  action  for  discharge  of  an  employe,  authorized  by  the  em- 
ployment contract,  If  his  services  were  unsatisfactory  to  the  employer,  held 
to  make  a  question  of  fact  whether  the  asserted  dissatisfaction  was  genu- 
ine, necessary  to  authorize  discbarge. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  gf  57, 
58.] 

2.  Master  and  Sbbvant  €=>40(1) — Dibcbabob — Gknuinx  Dissatispaotion — 

Burden  of  Pboof. 

While,  in  action  by  employ^  for  breach  of  employment  contract,  on  proof 
of  valid  contract  and  discharge,  defendant  must  come  forward  with  evi- 
dence that  plaintiff  was  discharged  because  of  dissatisfaction,  plaintiff, 
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tuivlng  tbe  bnrden  of  proof  on  tlie  entire  case,  must  show  tbe  dissatisfac- 
tion was  not  genuine. 
[Ed.  Note. — For  otiier  cases,  see  Master  and  Serrant,  Cent.  Dig.  §  47.] 

-3.  Trial  i&=>280 — Instructions — Exceptions. 

Instruction,  erroneously  placing  on  defendant  employer  burdoi  ot 
proof  as  to  genuineness  of  dissatisfaction,  Is  not  covered  by  exception.  In 
terms,  to  part  of  charge  stating  that,  to  justify  discharge,  the  service 
must  be  really  unsatisfactory  to  defendant. 

£Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  691-698.] 

Scott  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  K.  Delano,  Jr.,  against  the  Columbia  Machine 
Works  &  Malleable  Iron  Company  for  breach  of  contract  of  employ- 
ment by  wrongful  discharge  of  plaintiff;  the  contract  providing  for 
a  period  of  one  year,  "provided  your  services  are  satisfactory  to  us." 
From  a  judgment  on  a  verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Wallace  R.  Foster,  of  New  York  City,  for  appellant. 
Louis  J.  Vorhaus,  of  New  York  City,  for  respondent. 

SHEARN,  J.  [1]  The  contract  was  dated  July  17, 1915,  and  plain- 
tiff immediately  went  to  work.  He  was  not  discharged  until  Novem- 
ber. It  appears  that  plaintiff  was  an  inventor,  and  an  automobile 
expert  and  mechanic,  and  that  he  had  obtained  a  patent  for  a  certain 
device  for  starting,  lighting,  and  ignition  systems  on  automobiles.  His 
emplo3mient  was  in  coimection  with  the  manufacture  of  such  de- 
vices. Shortly  after  the  employment  the  defendant  became  interested 
in  the  munitions  business  and  lost  its  interest  in  the  ignition  proposi- 
tion. Nothing  was  done  to  develop  the  plaintiff's  patent,  and  the  work 
on  the  models  was  stripped  of  workmen  in  order  to  turn  out  materials 
f of  shrapnel  shells.  In  November,  according  to  plaintiff,  the  defend- 
ant's president  told  him  that  the  defendant  was  so  busy  with  the  mu- 
nitions business  that  it  was  not  going  to  take  up  the  development  of 
his  patent,  and  that,  accordingly,  he  had  no  further  use  for  plaintiff's 
services,  and  he  was  discharged.  According  to  defendant,  plaintiff  was 
discharged  because  he  had  been  coming  to  business  too  late  in  th^ 
morning  and  leaving  too  early  in  the  afternoon,  and  because  he  with- 
out permission  took  certain  models  away  from  the  plant  and  his  serv- 
ices were  unsatisfactory.  This  was  peculiarly  a  case  for  appl)ring 
the  rule,  settled  in  this  court,  that  while  the  employer  has  an  absolute 
right  to  discharge  the  employe  for  dissatisfaction,  upon  such  conflict- 
ing evidence,  as  above  outlined,  and  the  inferences  that  may  be  drawn 
therefrom,  a  question  of  fact  is  presented  to  the  court  as  to  whether 
the  dissatisfaction  was  genuine  or  feigned.  Beck  v.  Only  Skirt  Co., 
176  App,  Div.  867,  163  N.  Y.  Supp.  786;  Diamond  v.  Mendelsohn, 
156  App.  Div.  636,  141  N.  Y.  Supp.  775.    See,  also,  Zahler  v.  Mann, 
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97  Misc.  Rep.  19,  160  N.  Y.  Supp.  1085.  The  appellant's  main  excep- 
tion is  to  the  court's  refusal  to  dismiss  the  complaint  on  the  theory 
that  the  right  to  discharge  was  arbitrary,  and  no  question  of  whether 
the  reason  assigned  was  genuine  or  not  should  have  been  submitted  to 
the  jury.  But,  upon  the  authorities  referred  to,  the  genuineness  of  the 
alleged  dissatisfaction  was  a  question  of  fact. 

[2,  3]  The  court  improperly  charged  the  jury  that: 

"Tbe  burden  Is  upon  the  defendant  to  Justify  his  (plainUff's)  discbarge,  and 
to  show  that  the  services  were  in  fact  unsatisfactory." 

There  was  no  other  charge  on  the  burden  of  proof.  In  such  a  case, 
upon  proof  of  a  valid  contract  and  discharge,  the  burden  is  undoubted- 
ly on  the  defendant  of  coming  forward  with  evidence  that  the  employe 
was  discharged  because  of  dissatisfaction,  and  it  is  true  that  such  dis- 
satisfaction must  be  genuine;  but  the  burden  of  proof  on  the  whole 
case  is  on  the  plaintiff,  and  he  must  show  that  the  dissatisfaction  was 
not  genuine.  'The  trouble  with  the  defendant's  exception  is  that  it  was 
in  no  manner  directed  to  the  instruction  as  to  the  burden  of  proof.  The 
language  of  the  exception  is : 

"I  take  an  exception  to  that  part  of  your  honor's  charge  in  which  you 
charge  on  that  subject,  In  which  you  stated  that,  in  order  to  justify  the  de- 
fendant's discharging  this  man,  the  service  must  be  really  unsatisfactory  to 
the  defendant." 

The  judgment  and  order  should  be  affirmed,  with  costs.  Order 
filed. 

SMITH  and  PAGE,  JJ.,  concur.  SCOTT  and  DOWUNG,  JJ., 
dissent. 


(178  App.  Div.  757)  ^^  ^  ^^^^ 

(Supreme  Ck)art,  Appellate  Division,  lirst  Department.    July  13,  1917.) 

Attobnet  and  CSLnsNT  «=942 — DisBARUSNX — ^Pbofessionai.  Misconduct. 

Where  an  attorney  heard  his  client  twice  testlf!y  falsely  without  ob- 
jection or  protest,  and  participated  in  an  attempt  to  conceal  from  a 
judgment  creditor  jewelry  belonging  to  the  judgment  debtor  by  taking 
and  keeping  it  in  his  possession  while  the  debtor  was  being  questioned 
about  it  in  proceedings  supplementary  to  execution,  and  himself  claimed 
privilege  when  interrogated  under  oath  concerning  the  matter,  he  was 
guilty  of  tmprofessional  conduct,  warranting  his  disbarment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  54.]" 

Disciplinary  proceeding  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Moses  C.  Abuza,  an  attorney.  Respond- 
ent disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Moses  C.  Abuza,  of  New  York  City,  pro  se. 
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CLARKE,  p.  J.  Respondent  was  admitted  to  the  bar  in  October, 
1912,  by  the  Appellate  Division,  First  Department,  and  was  practicing, 
in  the  First  judicial  district  at  liie  time  of  the  occurrences  in  question. 
He  was  the  attorney  for  one  Ettinger,  against  whom  a  judgment  had 
been  obtained  in  the  case  of  Lincoln  v.  Ettinger.  On  April  7,  1916, 
the  judgment  debtor  appeared  in  the  City  Court  in  compliance  with  an 
order  directing  his  examination  in  proceedings  supplementary  to  exe- 
cution. At  the  time  the  oath  was  administered  the  judgment  debtor 
wore  a  stick  pin,  ring,  and  a  watch  and  chain.  After  being  sworn  and 
before  being  examined,  he  requested  the  attorney  for  the  judgment 
creditor  to  delay  the  examination  until  the  arrival  of  his  at- 
torney, the  respondent,  which  was  granted.  The  respondent  shortly 
thereafter  reached  the  courtroom  and  had  a  conference  with  the  judg- 
ment debtor,  who  handed  him  his  watch  and  chain  and  concealed  the 
pin  and  ring  upon  his  own  person.  The  examination  of  the  judgment 
debtor  thereafter  proceeded,  and  in  the  course  thereof  he  testified  as 
follows : 

"Q.  Have  you  any  Jewelry?  A.  No,  sir.  Q.  What  became  of  the  chain 
you  had  on  your  vest  at  the  time  you  were  sworn  this  morning?  A.  I  had  no 
chain  on  my  vest ;  I  anr  sure  of  that.  I  know  that  I  am  under  oath.  Q.  Did 
you  ever  own  a  watch  and  chain?  A.  I  can  show  you  a  pawn  ticket  for 
one.  ♦  •  *  Q.  What  became  of  the  ring  you  had  on  your  fluger  at  the  time 
you  were  sworn?    A.  I  bad  no  ring  on  my  linger,  I  am  sure  of  that" 

These  answers  were  given  by  the  judgment  debtor  in  the  immediate 
presence  of  the  respondent,  who  sat  a  few  feet  from  him.  Thereafter 
the  judgment  debtor  was  brought  before  the  justice  presiding  at  Spe- 
cial Term,  and  in  the  presence  of  the  respondent  the  attorney  for  the 
judgment  creditor  informed  the  court  what  had  taken  place.  The 
judgment  debtor  was  thereupon  put  upon  the  stand,  and,  having  been 
sworn  by  the  justice,  he  denied  under  oath  that  he  had  any  of  these 
articles  in  his  possession  at  the  time  of  his  arrival  at  the  courthouse. 
The  respondent  was  then  put  upon  the  stand  and  sworn,  and  the  justice 
inquired  of  him  as  to  whether  he  had  observed  these  jewelry  articles 
on  the  person  of  his  client.  He  claimed  that  that  was  a  privileged  com- 
munication. The  justice  overruled  the  objection,  holding  that  it  was 
not  privileged,  as  the  fact  inquired  of  was  observable,  and  not  con- 
fidential. The  respondent  then  produced  the  watch  and  chain  from 
his  pocket,  and  the  judgment  debtor  the  other  articles  of  jewelry.  The 
justice  said  that  he  would  report  the  proceedings  to  the  Grievance  Com- 
nuttee  of  the  Bar  Association,  with  respect  to  the  respondent's  con- 
duct, which  was  thereafter  done. 

•  It  appears,  therefore,  that  respondent  heard  his  client  twice  testify 
falsely  without  objection  or  protest,  and  participated  in  an  attempt  to 
conceal  from  the  creditor  property  belonging  to  the  judgment  debtor, 
by  taking  and  keeping  it  in  his  possession  while  it  was  being  inquired 
about  in  a  judicial  proceeding,  and  by  claiming  privilege  when  interro- 
gated under  oath  concerning  the  same.  It  is  obvious  that  the  conclu- 
sion of  the  learned  official  referee  that  the  respondent  was  guilty  of  un- 
professional conduct  is  correct  and  must  be  approved. 

We  are  of  the  opinion  that  the  respondent  should  be,  and  he  hereby 
is,  disbarred.    Settle  order  on  notice.    All  concur. 
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(179  App.  Dlv.  48) 
FIFTEEN  TWENTY  BROADWAY,  Inc.,  v.  NEW  YORK  THEATRE  CO. 

(Supreme  Oonrt,  An)ellate  Division,  First  Department    July  13, 1917.) 

1.  Apfeai.  ahd  Ebbob  ^=9863 — Review — Obdbbs — I/AW  of  the  Case. 

In  an  action  by  a  tenant  against  Its  landlor*  for  breach  of  contract  to 
reimburse  for  repairs  and  for  disturbance  of  possession  and  eviction,  an 
original  order  requiring  plaintiff  to  separately  state  and  number  the 
causes  of  action,  from  which  no  appeal  was  taken,  became  the  law  of 
the  case,  and  Is  not  open  to  review  on  appeal  from  an  order  denying 
defendant's  motion  to  strike  out  an  amended  complaint. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §{  1524, 
3405.] 

2.  LiAIfDLOBD  AND  TENANT  ®=9l59(2) — ACTION — PLEADING. 

In  a  tenant's  action  against  Its  landlord,  the  first  count  of  the  fourth 
amended  complaint  asked  $500,000  damages  for  a  final  complete  eviction ; 
In  the  second  count,  plaintiff  repeated  by  reference  the  allegations  of  the 
first,  with  the  exception  of  the  fifteenth  paragraph,  relating  to  the  amount 
of  damages,  and  further  alleged  the  making  of  Improvements  and  dis- 
possession In  im.rt  before  final  eviction,  substantially  as  stated  in  the 
Original  complaint,  except  that  in  the  original  the  damages  claimed  for 
expenditures  for  improvements  were  $35,000,  and  damages  for  Interference 
with  possession  and  eviction  were  stated  to  be  $500,000,  while  in  the 
amended  complaint  the  damages  for  expenditures  for  improvements  and 
Interference  with  possession  before  complete  eviction  were  not  separately 
stated,  but  in  a  paragraph  were  tcq^ether  stated  to  be  $35,000.  Beld,  that 
plaintlQ  did  not  attempt  in  the  second  count  to  recover  the  same  dam- 
ages sought  to  be  recovered  in  the  first  count  for  the  final  complete  eviction. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {  611.] 

3.  Plbadhco  «s>64^ — DuFuonr — Sepabatb  Causes  of  Action. 

In  a  tenant's  action  against  its  landlord,  the  second  count  of  the 
amended  complaint  alleged  that  plaintiff  made  Improvements  and  was 
dlsitossessed  In  part  before  final  eviction,  asking  damages  for  expendi- 
tures in  making  Improvements  and  for  defendant's  breach  of  its  agree- 
ment to  pay  compensation  for  damages  from  interference  with  possession 
before  complete  eviction  in  the  sum  of  $35,000.  Beld,  that  the  complaint 
attempted  to  set  forth  two  causes  of  action,  one  for  expenditures  incurred 
in  making  improvements,  and  the  other  for  breach  of  a  spedflc  agree- 
ment to  pay  plaintiff  the  damages  caused  by  the  temporary  interference 
with  its  possession. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  Sg  134-137.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Fifteen  Twenty  Broadway,  Incorporated,  against  the  New 
York  Theatre  Company.  From  an  order  denying  defendant's  mo- 
tion to  strike  out  the  fourth  amended  complaint,  on  the  ground  that 
it  did  not  comply  with  the  order  permitting  service  thereof,  defend- 
ant appeals.  Order  reversed,  and  motion  granted,  with  leave  to 
plaintiff,  on  payment  of  costs,  to  serve  an  amended  complaint  in  accord- 
ance with  the  opinion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Mortimer  Fishel,  of  New  York  City  (I.  M.  Dittenhoefer,  of  New 
York  City,  on  the  brief),  for  appellant. 
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LAUGHLIN,  J.  The  original  complaint  contained  a  single  count 
for  three  items  of  damages.  It  was  alleged,  in  substance,  that  on  the 
11th  of  January,  1915,  the  defendant  executed  to  one  Morris  a  lease 
of  part  of  the  New  York  Theatre  Building  on  the  easterly  side  of 
Broadway,  between  Forty-Fourth  and  Forty-Fifth  streets,  in  the  bor- 
ough of  Manhattan,  New  York,  and  that  after  the  lessee  entered  into 
possession  the  lease  was  modified  by  an  agreement  in  writing  between 
the  parties,  and  that  they  made  a  subsequent  agreement  in  writing  with 
respect  thereto  on  the  27th  of  September,  1915;  that  it  was  under- 
stood between  the  landlord  and  tenant  that  a  corporation  was  to  be 
organized  to  succeed  to  the  lease,  and  that  the  plaintiff  is  the  corpora- 
tion so  organized,  and  that  after  its  incorporation  the  rights  of  the  lessee 
were  duly  assigii,ed  to  it,  and  it  took  possession  of  the  premises ;  that 
while  it  was  so  in  possession,  and  on  the  26th  of  January,  1916,  the 
defendant  wrongfully  and  forcibly  evicted  it ;  that  it  was  contemplated 
and  understood  that  the  plaintiff  should  expend  a  large  sum  of 
money  in  improving,  renovating,  and  decorating  the  premises  for  tlie 
purposes  and  uses  to  which  they  were  to  be  put  by  the  lessee,  and  that 
the  plaintiff,  on  taking  possession,  proceeded  to  make  said  improve- 
ments in  accordance  with  plans  and  specifications  submitted  to  and 
approved  by  the  defendant,  and  in  so  doing  incurred  an  expenditure  of 
$35,000;  that  during  plaintiff's  possession,  and  prior  to  the  complete 
eviction,  and  while  plaintiff  was  engaged  in  making  said  improve- 
ments, the  defendant,  without  its  consent  and  against  its  objections, 
took  possession  of  a  part  of  the  premises  for  the  rehearsals  of  a  the- 
atrical company,  to  the  hindrance,  annoyance,  and  damage  of  the 
plaintiff,  and  for  which  intrusion  the  defendant  promised  to  reimburse 
the  plaintiff,  but  has  failed  so  to  do ;  and  that  by  reason  of  the  said 
wrongful  acts  of  the  defendant  the  plaintiff  was  specially  damaged  in 
the  sum  of  $35,000  so  expended  in  improving,  renovating,  and  decorat- 
ing the  premises,  and  by  the  interruption  and  disturbance  of  plaintiff's 
possession  plaintiff  was  otherwise  damaged  in  the  sum  of  $500,000. 
Judgment  was  demanded  for  the  aggregate  of  these  two  amounts. 

On  motion  of  the  defendant  an  order  was  made,  on  the  opinion  of 
the  court  to  the  effect  that  two  causes  of  action  were  alleged,  requiring 
plaintiff  to  separately  state  and  number  the  causes  of  action.  There- 
after a  first  and  second  amended  complaint  were  stricken  out  for  fail- 
ure to  comply  with  the  order,  and  a  third  amended  complaint  was  re- 
turned, and  Uie  court  denied  plaintiff's  motion  to  compel  the  defendant 
to  accept  the  same,  with  leave,  however,  to  plaintiff  to  comply  with 
the  order.  The  fourth  amended  complaint  was  served  pursuant  to 
that  leave. 

[1]  As  there  was  no  appeal  from  the  original  order,  it  became  the 
law  of  the  case,  and  the  correctness  of  the  decision  is  not  now  open  to 
review.  Manifestly  it  was  the  duty  of  the  plaintiff,  in  thus  accepting 
without  attempting  to  review  it,  to  comply  with  the  order.  The  fourth 
amended  complaint  contains  two  counts.  The  first  is  for  $500,000 
damages  for  the  final,  complete  eviction ;  and  in  the  second  the  plaintiff 
repeats,  by  reference,  the  allegations  of  the  first  with  the  exception  of 
the  fifteenth  paragraph,  which  relates  to  the  amount  of  damages,  and 
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further  alleges  the  making  of  the  improvements  and  the  dispossession 
in  part  prior  to  the  final  eviction,  substantially  as  stated  in  the  original 
complaint,  with  the  exception  that  in  the  original  complaint  the  dam- 
ages claimed  on  account  of  expenditures  for  improvements  were  $35,- 
000,  and  the  damages  for  interference  with  possession  and  eviction 
were  stated  to  be  $500,000,  whereas  in  the  fourth  amended  complaint 
the  amoimt  of  damages  for  expenditures  in  making  improvements  and 
for  interference  with  possession  prior  to  the  complete  eviction  are  not 
separately  stated,  but  in  the  twentieth  paragraph  are  together  stated 
to  be  the  sum  of  $35,000. 

[2,  3]  We  think  there  is  no  merit  in  the  criticism  that  the  plaintiff 
has  attempted  in  the  second  count  to  recover  the  same  damages  sought 
to  be  recovered  in  the  first  count  for  the  final  complete  eviction.  The 
facts  with  respect  to  the  final  eviction  are  realleged,  by  reference,  it  is 
true;  but  that  to  some  extent,  at  least,  was  essential  to  show  that 
the  plaintiff  has  been  deprived  of  the  improvements  and  to  estab- 
lish a  basis  for  recovery  tfierefor.  In  the  second  count,  however,  the 
pleader  has  plainly  attempted  to  set  forth  two  causes  of  action,  one  for 
the  expenditures  incurred  in  making  improvements,  and  the  other  for 
a  breach  of  a  specific  agreement  to  pay  the  plaintiff  the  damages  caused 
by  the  temporary  interference  with  the  plaintiff's  possession.  Under 
the  original  complaint,  which  the  learned  Special  Term  adjudicated 
pleaded  two  causes  of  action,  the  plaintiff  did  not  seek  to  recover  any 
separate  item  of  damages  for  the  partial  eviction.  It  combined  the 
damages  for  the  partial  ^and  complete  eviction.  Under  the  second 
count  of  the  fourdi  amended  complaint,  as  has  been  seen,  the  plain- 
tiff is  attempting  to  recover  sach  damages  as  a  separate  item  and  on  a 
special  express  agreement  to  pay  them.  If  the  plaintiff  intends  to  re- 
ly on  the  express  agreement  to  pay  such  damages  as  is  now  allied, 
that  constitutes  a  separate  cause  of  action.  It  is  manifest,  therefore, 
that  this  pleading  is  not  a  compliance  with  the  original  order. 

Although  great  indulgence  has  been  extended  to  iht  plaintiff  already 
with  respect  to  complying  with  the  order  requiring  it  to  separately 
state  and  number  the  causes  of  action,  we  think  it  should  be  given  one 
more  opportunity  to  serve  a  further  amended  complaint  separately  stat- 
ing and  numbering  the  two  causes  of  action  embraced  in  the  second 
count  of  the  fourth  amended  complaint,  or  by  eliminating  one  of 
them. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  gfranted,  with  $10  costs,  but  with  leave  to  the  plain- 
tiff, however,  on  payment  of  such  costs,  to  serve  an  amended  com- 
plaint in  accordance  with  this  opinion.    Order  filed.    All  concur. 
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HTDE  PABK  FLINT  BOTTLE  CO.  T.  MILLEB  et  aL 

(Supreme  Court,  Appellate  Dlrlslon,  First  Department    July  13,  1917.) 

1.  JuDOUENT  «=»876<2) — Satisfaction — Pbbbuuption. 

Under  Code  Civ.  Proc.  S  376,  providing  that  a  final  judgment  Is  con- 
clusively presumed  to  be  paid  after  20  years,  except  as  against  a  person 
•  who  acknowledges  the  Indebtedness  in  writing  signed  by  him,  a  schedule 
filed  in  bankruptcy  proceedings  in  the  United  States  District  Court  by 
defendant,  In  which  appeared  the  Judgment  for  plalntlll,  was  an  acknowl- 
edgment. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §{  1660-16SU.] 

2.  Bankbuptct  ^=»426 — ^Impebfect  Schedule — ^Dischabob. 

A  schedule  In  bankruptcy,  stating  that  the  residence  of  a  creditor  Is 
unknown,  without  statement  of  due  diligence,  does  not  constitute  a  due 
scheduling  of  a  Judgment,  making  bankruptcy  proceedings  a  bar  to 
recovery  thereon. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  776.] 

3.  Bankbuptct  «=s>419 — Gollatkkax  Attack — ^Pijeadinos. 

To  allege  that  a  claim  Is  not  discharged,  because  not  duly  scheduled  in 
bankruptcy,  is  not  a  collateral  attack ;  the  law  of  discbarge  not  operating 
upon  claims  not  duly  scheduled. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  Sf  843-852.] 

4.  Bankritptct  ®=>436(1) — Discharge  in  Bankbuptct — Bubden  of  Proof. 

The  burden  of  proof  rested  upon  defendants  to  show  that  the  judgment 
was  discharged  in  bankruptcy. 
(Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  {8  840,  865.] 

Appeal  from  Appellate  Term,  First  Departhient. 

Action  by  the  Hyde  Park  Flint  Bottle  Company  against  Julia  Miller 
and  another,  as  executors,  etc.  From  a  decision  of  the  Appellate  Term, 
affirming  a  judgment  of  the  City  Court  for  plaintiff,  defendants  appeal. 
Affirmed,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

Jesse  S.  Epstein,  of  New  York  City,  for  appellants. 
Jos.  N.  Folwell,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff  recovered  a  judgment  against  the  defend- 
ants' testator  in  the  City  Court  of  New  York  City,  on  August  16,  1895, 
for  the  sum  of  $1,331.23.  On  December  26,  1902,  the  defendants'  testa- 
tor filed  schedules  in  bankruptcy  proceedings  in  the  United  States  Dis- 
trict Court,  in  which  appeared  the  judgment  of  the  plaintiff,  with  the 
statement  liiat  the  creditor's  address  was  unknown.  On  May  9,  1903, 
a  discharge  from  all  debts  and  claims  which  were  made  provable  under 
the  Bankruptcy  Act  was  granted  to  the  defendants'  testator.  The 
plaintiff  did  not  file  any  proof  of  debt,  nor  appear  in  the  bankruptcy 
proceedings,  nor  did  the  defendants'  testator  make  any  affidavit  in  the 
said  proceedings  as  to  his  lack  of  knowledge,  or  of  any  effort  made  to 
become  informed  of  the  address  of  the  plaintiff,  nor  does  it  appear 
from  the  evidence  that  plaintiff  had  any  notice  or  knowledge  of  the 
pendency  of  such  proceedings. 

®=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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[1]  As  this  action  was  commenced  more  than  20  years  after  the 
party  recovering  it  was  first  entitled  to  a  mandate  to  enforce  it,  the 
judgment  would  be  conclusively  presumed  to  be  paid  (Brinkman  v. 
Cram,  175  App.  ESv.  373,  161  N.  Y.  S.  965),  unless  the  placing  of  this 
judgment  in  the  bankruptcy  schedules  constitutes  an  acknowledgment 
of  some  part  of  tiie  amount  recovered  by  the  judgment  (Code  Civ. 
F*roc.  §  3/6).  In  my  opinion,  it  does.  It  is  an  acknowledgment  that 
the  judgment  has  not  been  paid,  in  writing  and  signed  by  the  person  to 
be  charged.  The  acknowledgment  of  the  debt  provided  for  under  tliis 
section  of  the  Code  is  to  be  distinguished  from  that  which  is  necessary 
to  constitute  a  new  or  continuing  contract  under  the  statute  of  limita- 
tions (section  395).  In  that  case  it  has  been  held  that  the  acknowledg- 
ment of  the  debt  must  be  under  such  circimistances  as  to  imply  a  prom- 
ise to  pay  (Manchester  v.  Braedner,  107  N.  Y.  346,  14  N.  E.  405,  1  Am. 
St.  Rep.  829;  Conn.  Trust  &  S.  D.  Co.  v.  Wead,  172  N.  Y.  497,  65 
N.  E.  261,  92  Am.  St.  Rep.  756),  and  it  has  been  held  in  a  number  of 
cases  in  the  bankruptcy  courts  that  the  scheduling  of  debts  thus  barred 
by  statute  of  limitations  was  not  a  sufficient  acknowledgment  to  re- 
vive the  right  of  action  thereon  (In  re  Lipman  [D.  C]  94  Fed.  353,  2 
Am.  Bankr.  R.  46,  51 ;  In  re  Resler  [D.  C]  95  Fed.  804,  2  Am.  Bankr. 
R.  166,  602;  Simpson  v.  Tootle,  42  Okl.  275.  141  Pac.  448,  L.  R.  A. 
1915B,  1221,  32  Am.  Bankr.  R.  551,  554).  The  acknowledgment  that 
the  judgment  was  a  subsisting  obligation  on  December  26,  1902,  re- 
buts the  presumption  that  it  had  been  paid  prior  thereto.  The  action  on 
the  judgment  was  not  barred  by  the  lapse  of  time. 

The  defendants  argue  that,  as  the  plaintiff  had  not  in  his  reply  set 
up  the  schedules  in  bankruptcy  as  an  acknowledgment  of  the.  debt,  he 
could  not  avail  himself  of  the  acknowledgment  at  the  trial.  All  the 
facts,  however,  are  pleaded  by  the  defendants  in  paragraphs  VII  and 
IX  of  the  answer.  It  was  not  necessary  for  the  plaintiff  to  plead  the 
legal  effect  thereof  in  his  reply. 

[2,  3]  The  defendants  claim  that,  the  debt  having  been  scheduled  in 
the  bankruptcy  proceedings,  the  debt  has  been  discharged.  This  result 
only  follows  where  the  debt  has  been  duly  scheduled.  Stating  the  resi- 
dence of  the  creditor  as  unknown,  without  some  evidence  of  due  dili- 
gence to  ascertain  the  address,  does  not  constitute  a  due  scheduling  of 
the  debt.  Horbach  v.  Arkell,  172  App.  Div.  566,  158  N.  Y.  Supp. 
842.  To  allege  that  the  claim  is  not  discharged,  because  not  duly 
scheduled,  is  not  a  collateral  attack  on  the  discharge,  for  by  the  terms 
of  the  law  the  discharge  is  not  to  operate  upon  claims  not  duly  sched- 
uled.   3  Remington  on  Bankruptcy  (2d  Ed.)  §  2781. 

[4]  The  burden  of  proof  rests  upon  the  defendants  to  show  that 
the  judgment  was  discharged.  One  element  necessary  to  prove  this 
fact  is  t^at  it  was  duly  scheduled.    This  they  failed  to  do. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 
costs.    Order  filed.    All  concur. 
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(1T9  App,  Dlv.  77) 

JOHN  WANAMAKEK,  NEW  YORK,  v.  TOOLB. 

(Supreme  Court,  At«)eUate  Division,  First  Department    July  IS,  1917.) 

1.  Principal  and  Agent  <8s>145(3) — Sale  to  Agent  of  Undisclosid  Pihnci- 

PAL. 

When  a  third  person  on  his  own  credit  purchased  furniture  from 
plaintiff  as  agent  for  defendant,  and  delivered  It  to  defendant  with  the 
Intention  that  defendant  should  pay  for  It  and  own  It,  title  passed  Imme- 
diately to  defendant  on  delivery,  and  the  transaction  was  an  uncondltlou- 
al  sale  to  an  undisclosed  principal,  although  plaintiff  could  sue  either  on 
discovering  the  agency. 

[Eld.  Note.— B\)r  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  Sf 
615-517.] 

2.  Pbincipal  and  Agent  €=»146(3) — Undisclosed  Pbincipal — ^LiIabclitt  of 

Agent. 

The  agent  could  only  be  held  accountable  on  the  ground  of  estoi4>el, 
because  he  purchased  the  proiwrty  on  his  own  credit 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  Si  523, 
624,  526.] 

3.  Sales  iS=»218— Subsequent  Bill  of  Sale  by  Agent  of  Undisclosed  Prin- 

cipal. 

A  subsequent  bill  of  sale,  executed  by  the  agent  to  the  seller,  was  with- 
out effect  and  passed  no  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  {{  580-585.] 

Appeal  from  Trial  Term,  New  York  County. 

Replevin  by  John  Wanamaker,  New  York,  a  corporation,  against 
Charles  B.  Toole.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

Jacob  M.  Kram,  of  New  York  City,  for  appellant. 

Louis  Frankel,  of  New  York  City  (David  Cohen,  of  New  York  City, 
on  the  brief),  for  respondent 

PAGE,  J.  It  appears  that  one  Henry  H.  Goodwin  was  about  to 
become  associated  in  business  with  the  defendant,  Charles  B.  Toole, 
at  120  Broadway  in  the  city  of  New  York.  The  defendant,  Toole,  de- 
sired to  furnish  offices  at  that  place,  but  had  no  money  wherewith 
to  buy  the  furniture.  Goodwin  had  for  a  number  of  years  had  an  ac- 
count with  John  Wanamaker,  New- York,  and  according  to  his  testi- 
mony stated  to  Toole  that  he  could  secure  the  furniture  for  the  equip- 
ment of  the  office  on  credit  for  30  or  60  days  at  Wanamaker's.  Good- 
win and  Toole  went  to  Wanamaker's,  selected  the  furniture,  and  it  was 
purchased  and  charged  to  the  account  of  Goodwin,  and  delivered  at  the 
office  of  Mr.  Toole  at  120  Broadway,  where  Goodwin  received  and 
signed  for  it  Goodwin  further  testified  that  at  this  time  Toole  agreed 
to  pay  for  the  furniture  out  of  the  proceeds  of  the  business.  When 
the  payment  of  Wanamaker's  bill  for  the  furniture  became  due,  it 
appears  that  neither  Toole  nor  Goodwin  had  money  wherewith  to  pay- 
it    Shortly  thereafter  Goodwin  left  the  office  of  Toole,  with  whom  he 
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had  been  working  in  the  meantime,  occupying  space  in  his  office,  and 
using  a  portion  of  the  furniture.  Wanamaker  made  demand  upoo 
Goodwin  for  payment  of  the  furniture,  whereupon  Goodwin  gave 
Wanamaker  an  order  on  Toole,  directing  him  to  deliver  the  furniture 
to  them.  The  order  was  not  honored,  and  thereafter  Goodwin  exe- 
cuted a  bill  of  sale  of  the  furniture  to  the  plaintiff.  Goodwin  testified 
repeatedly  that  his  arrangement  with  Toole  was  that  Toole  was  to  pay 
for  the  furniture,  and  at  one  place  in  the  record  it  appears  that  Good- 
win stated : 

"I  bought  it  in  my  own  name  for  use  in  Toole's  ofHce,  and  he  was  to  pay 
for  it  and  own  It" 

The  plaintiff  brings  this  action  of  replevin  against  Toole  to  recover 
the  furniture  or  its  value,  relying  in  support  of  its  claim  of  title  upon 
the  bill  of  sale  of  the  furniture  executed  by  Goodwin  after  Toole's 
default  in  paying  the  bill.  The  defendant  moved  at  the  close  of  plain- 
tiff's case  to  dismiss  the  complaint,  on  the  ground  that  the  evidence  of 
the  witness  Goodwin  showed  a  sale  of  the  property  to  the  defendant, 
and  that  title  passed  to  Toole,  which  motion  was  denied.  The  defend- 
ant then  offered  evidence  to  show  that  at  the  time  when  Goodwin  pur- 
chased the  furniture  he  was  indebted  to  the  firm  of  Gross  &  Toole, 
of  which  the  defendant  was  a  member,  in  the  sum  of  upwards  of  $4,- 
500,  and  that  Goodwin  agreed  to  purchase  the  furniture  and  deliver  it 
to  the  defendant  in  part  payment  of  this  indebtedness. 

[1, 2]  The  case  was  sent  to  the  jiu-y  to  determine  whether  the  ver- 
sion of  the  transaction  testified  to  by  Goodwin  or  the  version  testified 
to  by  the  defendant,  Toole,  was  true.  It  seems  to  me  that  this  was 
error,  for  the  reason  that  whichever  story  the  jury  credited,  and  which- 
ever theory  of  the  transaction  they  adopted,  would  properly,  as  a  mat- 
ter of  law,  result  in  a  dismissal  of  the  complaint  Accepting  the  plain- 
tiff's version  as  correct,  then  the  property  was  bought  by  Goodwin 
as  agent  for  Toole,  and  delivered  to  Toole  with  the  intention  of  pass- 
ing title  to  him,  and  when  it  was  delivered  title  clearly  passed  to  the 
defendant.  Goodwin  was  merely  acting  as  agent  for  an  undisclosed 
principal,  and  while  the  plaintiff,  Wanamaker,  would  have  the  right  to 
sue  either  the  agent  or  the  principal  for  the  amount  of  the  furniture 
upon  discovering  the  agency,  the  transaction  was  in  fact  a  sale  to  Toole, 
the  principal,  and  Goodwin  could  only  be  held  accountable  on  the 
ground  of  estoppel  because  he  purchased  the  property  on  his  own  cred- 
it The  sale  was  not  a  conditional  sale,  but  an  absolute  one,  and  title 
passed  immediately  to  Toole  upon  delivery  at  his  office. 

[3]  The  subsequent  bill  of  sale  executed  by  Goodwin  was  without 
effect  and  gave  no  title  to  the  plaintiff. 

The  judgment  must  accordingly  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.    Order  filed.   All  concur. 
166N.X.S.— 8 
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(178  App.  Dlv.  858) 

OIESEN  T.  HETZIiEB. 

(Supreme  Court,  Appellate  Divlsloii,  First  Department    July  13,  1917.) 

Landlobd  and  Tenant  €=3l90(2) — ^AonoN  fob  Bsnt — BvicnoN — Intebfeb- 

BNCE    WITH   PBIVILEaE. 

Where  a  tenant  was  given  the  privilege  ol  using  a  garret  and  accesa 
thereto,  the  landlord's  action  in  changing  the  location  of  the  stairway, 
where  the  tenant  still  had  access  to  the  garret,  and  where  the  contract 
did  not  provide  for  the  use  of  any  particular  stalryvay,  did  not  amount  to 
eviction,  valid  as  a  defense  in  landlord's  action  for  rent 

[Ed.  Note. — B^or  other  cases,  see  Landlord  and  Tenant  Oent  Dig.  f  766.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Clarence  W.  Giesen  against  Maurice  W.  Metzler.  From 
determination  of  Appellate  Term,  affirming  a  judgment  of  the  Mu- 
nicipal Court  for  defendant,  plaintiff  appeals.  Reversed,  and  judgment 
directed  for  plaintiff. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

Alton  B.  Parker,  of  New  York  City  (Manfred  W.  Ehrich,  of  New 
York  City,  on  the  brief),  for  appellant. 

Frederick  M.  Czaki,  of  New  York  City  (Marion  Erwin,  of  New 
York  City,  on  the  brief),  for  respondent 

DOWLING,  J.  This  action  was  brought  to  recover  the  rent  for 
the  months  of  August  and  September,  1916,  of  the  southerly  store  in 
the  premises  2829  Third  avenue,  borough  of  the  Bronx,  city  of  New 
York,  under  a  written  lease  between  plaintiff's  assignor  and  defend- 
ant, dated  June  7,  1912,  and  expiring  May  1,  1917.  The  defense  upon 
which  the  tenant  succeeded  was  that  of  a  partial  eviction,  arising  out  of 
the  following  facts: 

Under  the  lease  the  demised  premises  were  described  as  "the  south- 
erly store  known  as  store  south  No.  2829  Third  Ave.,  city  and  county 
of  New  York,  Bronx  borough,"  which  were  "to  be  used  and  occupied 
for  the  sale  of  shoes  and  not  otherwise,"  and  these  were  the  only 
premises  which  the  landlord  let  and  the  tenant  hired.  But  there  was  a 
later  clause  in  the  lease,  known  as  the  eighteenth,  providing  as  fol- 
lows: 

"The  landlord  agrees  to  permit  the  tenant  to  use  the  garret  of  the  herein 
demised  premises  for  storage  purposes  as  long  as  same  does  not  aSect  the 
Insurance  on  the  building  or  cause  the  owners  to  receive  any  orders  from 
the  city  or  state  department  relative  to  making  repairs  or  alterations  in 
said  garret  and  the  landlord  shall  have  the  right  to  put  out  the  tenant's 
belongings  from  said  garret  at  any  time  during  the  term  of  this  lease  vrithout 
being  liable  for  damages,  provided  the  insurance  on  the  building  is  raised  and 
the  city  or  state  department  issues  orders  as  heretofore  stated." 

At  the  time  of  the  execution  of  the  lease,  and  for  some  time  there- 
after, access  to  this  garret  was  obtained  by  means  of  a  stairway  lead- 
ing from  the  street  to  a  hallway  on  the  second  floor,  and  thence  by  an- 
other stairway  to  the  garret.    Thus  defendant  had  free  access  to  the 
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garret  from  the  street,  without  passing  through  any  other  tenant's 
premises.  Defendant  testified  that  all  the  tenants  had  control  of  the 
locking  and  unlocking  of  the  outer  door.  The  garret  was  unfinished, 
with  a  sloping  roof,  and  the  portion  of  it  which  defendant  used  was 
the  half  of  it  that  was  over  his  store.  Defendant  only  used  it  to  store 
his  empty  packing  cases  therein  until  they  were  sold.  This  condition 
of  affairs  lasted  until  July,  1916,  when  alterations  were  made  in  the 
building,  by  which  the  stairway  leading  from  the  street  was  removed, 
the  doorway  into  the  street  closed  up,  the  space  formerly  occupied  by 
both  included  within  the  limits  of  the  northerly  store  in  the  premises, 
and  such  store  then  rearranged  so  as  to  constitute  two  stores,  one  of 
which  was  still  occupied  by  Isaacs,  the  former  tenant  of  the  original 
northerly  store.  Then  a  new  stairway  was  erected,  leading  from  the  in- 
terior of  Isaacs'  store  to  the  original  platform  on  the  next  floor  at 
which  the  stairway  from  the  street  formerly  terminated,  and  from  that 
access  to  the  garret  was  obtained  in  the  same  way  as  before.  Thus 
defendant  no  longer  would  have  had  free  access  to  the  stairway  lead- 
ing from  the  street  level  without  the  consent  of  Isaacs.  But,  simul- 
taneously with  the  making  of  these  changes,  Isaacs  gave  his  consent, 
both  in  writing  and  verbally,  that  Metzler  go  through  his  store  to  bring 
shoe  cases  or  boxes  up  or  down  to  or  from  the  garret  until  the  termi- 
nation of  defendant's  lease.  Of  these  consents  Metzler  was  fully  ad- 
vised. Isaacs'  lease  had  a  much  longer  term  to  run  than  defendant's. 
Defendant  remained  in  possession  of  his  store,  and  does  not  attempt  to 
show  that  he  could  not  have  used  the  gairret  with  as  much  freedom 
as  before  the  changes  were  made.  He  never  was  refused  admission  to 
the  garret,  or  entry  or  passage  through  Isaacs'  store,  or  found  the 
store  closed  when  he  wished  to  bring  or  remove  boxes. 

On  this  record  he  had  the  privil^e  of  using  the  garret  as  fully  as 
before,  except  that  his  employes  had  to  walk  a  slightly  greater  distance 
to  reach  the  first  stairway  and  to  pass  through  a  store  in  so  doing.  De- 
fendant's position  seems  to  be  that  he  was  entitled  to  use  the  same 
stairway  to  gain  access  to  the  garret,  throughout  his  lease,  and  that 
when  the  means  of  reaching  the  garret  were  changed,  even  though  his 
access  thereto  was  not  affected,  he  could  retain  possession  of  the  store, 
use  th&  garret,  and  still  not  pay  any  rent.  The  answers  to  his  claim 
are:  (1)  That  he  never  hired  any  stairway,  nor  the  garret,  nor  did  the 
landlord  lease  either  to  him ;  all  he  had  was  a  privilege  of  using  the 
garret,  which  included  the  use  of  any  means  of  access  thereto,  but  not 
»f  any  particular  or  special  means  of  access,  nor  necessarily  of  those 
then  in  ekistence ;  (2)  that  the  landlord  furnished  a  safe,  proper,  and 
adequate  stairway  in  substitution  for  the  one  which  was  removed,  and 
defendant  was  licensed  and  authorized  to  reach  and  use  the  same  dur- 
ing the  full  term  of  his  lease  by  the  tenant  of  the  store  wherein  such 
stairway  was  located,  while  above  that  floor  the  method  of  reaching 
the  garret  was  as  before ;  (3)  that  defendant's  use  of  the  demised  prem- 
ises and  his  exercising  the  privilege  of  storing  his  empty  cases  in  the 
garret  were  in  no  way  disturbed,  abridged,  or  affected  by  the  change 
in  the  location  of  the  stairway,  coupled  with  Isaacs'  permission  to 
him  to  go  through  the  northerly  store;   (4)  that  there  was  therefore 


Digitized  by 


Google 


116  166  NEW  YORK  SUPPLBUBNT  (Sup.  Ct. 

no  partial  eviction  of  defendant,  his  defense  was  not  sustained,  and 
judgment  should  have  been  given  in  favor  of  plaintiflf. 

The  determination  and  judgment  appealed  from  will  therefore  be 
reversed,  with  costs,  and  judgment  directed  in  favor  of  plaintiff  in 
the  sum  of  $450,  with  interest  and  costs.    Order  filed.    All  concur. 


(179  App.  Dlv.  106) 

LEWIN  v.  HECHT. 

(Supreme  Court,  Appellate  Division,  First  Department     July  IS,  1917.) 

Brokers  iS=»82(1) — Action  fob  Commibsionb— Pleadikq — Coufiaiht. 

In  a  broker's  action  for  commissions  for  procuring  purcliasers  for  cor- 
porate stock,  who  refused  to  purchase  because  representations  made  to 
plaintiff  by  defendant  were  false,  complaint  must  allege  that  he  had 
procured  a  purchaser  ready,  willing,  and  able  to  buy,  and  who  refused  to 
buy  because  of  the  falsity  of  the  representations. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {  101.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Siegbert  Lewin  against  Aaron  Hecht.  Prom  an  order  de- 
nying a  motion  for  judgment  on  the  pleadings,  consisting  of  a  com- 
plaint and  answer,  the  defendant  appeals.  Reversed,  and  motion  grant- 
ed, with  leave  to  plaintiff  to  serve  an  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS', and  SHEARN,  JJ. 

George  H.  Engelhard,  of  New  York  City,  for  appellant 
William  R.  Hill,  of  New  York  City,  for  respondent 

DAVIS,  J.  The  action  is  to  recover  broker's  commissions  claimed 
to  have  been  earned  by  plaintiff  in  procuring  a  purchaser  for  $1,000,000 
par  value  of  stock  of  a  corporation  to  be  formed.  The  complaint  al- 
leges that  the  defendant  employed  plaintiff's  assignor  to  aid  him  in  the 
forming  of  a  corporation  to  take  over  the  business  of  the  Thomson 
Welding  Company  and  the  American  Electric  Welding  Company,  and 
requested  plaintiff  to  procure  the  necessary  capital  for  the  new  com- 
pany by  securing  a  purchaser  for  $1,000,000,  par  value,  7  per  cent,  cu- 
mulative preferred  shares  of  the  new  company  at  80  per  cent.  Gf  the 
par  value  of  said  shares,  representing  at  the  time  that  he,  the  defend- 
ant, through  certain  officers  and  directors  of  the  Thomson  Welding 
Company,  controlled  90  per  cent  of  the  outstanding  stock  of  the  said 
company,  and  that  these  directors  and  officers  (naming  them)  would  act 
as  officers  and  directors  of  the  new  corporation. 

The  complaint  further  alleges  that  the  defendant  agreed  to  pay  the 
plaintiff  the  fair  and  reasonable  value  of  his  services,  in  the  event  of 
plaintiff  securing  a  purchaser  of  the  preferred  stock  of  the  new  corpo- 
ration, at  not  less  than  80  per  cent,  of  its  par  value ;  that  thereupon  the 
plaintiff,  in  reliance  upon  said  representations  and  agreement  to  pay 
him  for  his  services,  agreed  to  devote  his  time  and  services  to  secure 
the  said  capital ;  and  that  on  or  about  the  15th  day  of  May,  the  plaintiff 
secured,  as  purchasers  of  the  said  stock,  certain  parties,  who  were 
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ready,  willing,  and  able  to  pay  the  purchase  price  therefor,  to  wit, 
$800,000.  The  complaint  further  alleges  that  the  statements  and  rep- 
resentations made  by  the.  defendant  were  false,  and  that  by  reason  of 
their  falsity  the  said  purchasers  refused  to  buy  the  stock.  The  com- 
plaint then  alleges  the  demand  for  the  pa}rment  of  $20,000  as  the  fair 
and  reasonable  value  of  plaintiffs  services. 

It  will  be  observed  that  this  complaint  nowhere  alleges  that  the  rep- 
resentations made  by  the  defendant  were  ever  communicated  to  the 
proposed  purchasers,  and  that  the  purchasers  relied  upon  the  truth  of 
these  representations  when  they  accepted  the  proposition  to  buy  and 
pay  for  the  stock.  In  other  words,  there  is  no  allegation  that  the  plain- 
tiff secured  a  purchaser  who  was  ready,  willing,  and  able  to  buy  the 
stock  upon  the  terms  proposed  by  the  defendant.  The  plaintiff  can  re- 
cover only  after  alleging  and  showing  that  fact,  and  showing  further 
that  the  purchasers  refused  to  buy  the  stock  because  of  the  falsity  of 
the  representations.  Dotson  v.  Milliken,  209  U.  S.  237,  28  Sup.  Ct. 
489,  52  L.  Ed.  768;  Schweid  v.  Storandt,  157  App.  Div.  855,  143  N. 
Y.  Supp.  161,  affirmed  217  N.  Y.  637,  112  N.  E.  1075. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  for  judgment  on  the  pleadings  granted,  with  $10  costs,  with 
leave  to  the  plaintiff  to  serve  an  amended  complaint  on  payment  of 
said  costs.    Order  filed.    All  concur. 


In  re  SIEUEL. 
(Supreme  Conrt,  Appellate  Dlvlslrai,  First  D^artment    July  13,  1917.) 

Execution  ®=»70 — Against  Waqes — ^Notice — Statute. 

Under  Code  Civ.  Proc.  §  1391,  providing  that  ai^Ucatlons  for  execution 
against  the  wages  of  a  Judgment  debtor,  when  Judgment  has  been  returned 
wholly  or  in  part  imsatisfled,  may  be  made  without  notice  to  the  Judg- 
ment debtor,  notice  to  the  debtor's  employer  Is  not  required,  since  pay- 
ment thereunder  discharges  his  indebtedness,  making  it  Immaterial  to  the 
employer  to  whom  payment  is  made. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent.  Dig.  $  169.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Samuel  Siegd  to  vacate  and  set  aside  executions  is- 
sued by  Louis  Bendet  against  Abraham  Gussow.  From  an  order  of 
the  Special  Term,  vacating  the  executions  issued  pursuant  to  orders 
made  under  Code  Civ.  Proc.  §  1391,  directing  the  sheriff  to  levy 
against  the  salary,  wages,  debts,  income,  and  profit  due  and  owing  to 
Abraham  Gussow,  against  whom  Louis  Bendet  had  obtained  a  judg- 
ment, upon  which  an  execution  had  been  duly  issued  and  returns! 
wholly  unsatisfied,  from  a  former  employer  and  his  then  employes, 
Louis  Bendet  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

A.  Stephen  Aaronstamm,  of  New  York  City,  for  appellant. 
Jos.  J.  Cunningham,  of  New  York  City,  for  respondent. 
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LAUGHLIN,  J.  The  ground  upon  which  the  executions  were  set 
aside  is  that  notice  of  the  applications  therefor  should  have  been  given 
to  the  employers  of  the  judgment  debtor.  The  application  upon  which 
the  executions  were  set  aside  was  made  not  by  either  of  the  employers 
of  the  judgment  debtor,  but  by  Siegel,  likewise  a  judgment  creditor  of 
Gussow,  upon  whose  application  a  like  order  for  an  execution  had 
been  granted  on  the  12tii  of  July,  1916,  subsequent  to  the  orders  au- 
thorizmg  the  executions  in  favor  of  the  plaintiff.  In  Neuman  v.  Mor- 
timer, S^  App.  Div.  64,  90  N.  Y.  Supp.  524,  this  court  expressed  the 
opinion  that  as  a  question  of  practice  all  applications  for  executions 
under  section  1391  of  the  Code  of  Civil  Procedure  should  be  made  up- 
on notice  upon  the  ground  that  the  judgment  debtor  was  entitled  to  be 
heard;  and  in  Sloane  v.  Tiffany,  103  App.  Div.  540,  93  N.  Y.  Supp. 
149,  and  King  v.  Irving,  103  App.  Div.  420,  92  N.  Y.  Supp.  1094,  we 
held  that,  where  the  application  is  for  an  execution  to  reach  trust  funds, 
the  trustee  also  was  entitled  to  notice.  After  the  decision  in  Neuman 
v.  Mortimer,  supra,  and  about  the  time  the  decisions  in  the  other  two 
cases  were  announced,  but  evidently  before  they  became  known,  the 
Legislature  by  chapter  175  of  the  Laws  of  1905,  which  was  enacted  on 
the  11th  day  of  April,  1905,  and  took  effect  immediately,  amended  said 
section  1391  by  providing  that  applications  for  executions  thereunder 
might.be  made  without  notice  to  the  judgment  debtor.  It  may  be  that 
the  Legislature  intended  by  that  amendment  to  authorize  ex  parte  ap- 
plications, but  it  did  not  so  specifically  provide.  The  validity  of  tliat 
amendment  was  sustained  by  this  court  in  Pistchal  v.  Durant,  168  App. 
Div.  101,  153  N.  Y.  Supp.  735;  but  it  was  there  held  that  it  did  not  dis- 
pense with  notice  to  a  trustee.  An  appeal  from  that  decision  was  dis- 
missed.   216  N.  Y.  644,  110  N.  E.  1048. 

There  is  a  distinction  between  an  execution  issued  against  a  trust 
fund  and  one  issued  against  salary  or  wages.  The  trustee  may  owe  a 
duty  to  the  creator  of  the  trust  and  many  trusts  are  created  with  a  view 
to  Ae  protection  of  the  cestui  que  trust.  It  is  quite  immaterial  to  an 
employer  to  whom  he  pays  the  salary  or  wages  due  to  an  employe  if,  as 
under  said  section,  the  payment  discharges  the  indebtedness,  and  since 
the  employe  himself  is  not  entitled  to  notice  it  would  seem  to  follow 
that  the  Legislature  did  not  intend  to  require  notice  to  the  employer 
and  that  there  is  no  necessity  for  such  notice.  The  issuance  of  the  ex- 
ecution creates  no  liability  against  the  employer  and  the  statute  pre- 
scribes his  duty  with  respect  to  the  subsequent  payment  of  wages  or 
salary  due  to  the  judgment  debtor. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  Order 
filed.    All  concur. 
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(100  Mlac.  Bep.  493) 

STANLEY  y.  JAY  ST.  CONNECTING  B.  B. 

(Supreme  Court,  Special  Term  for  Trials,  Kings  County.    July,  1917.) 

1.  Railboaim  «=»113(7) — Ubb  o»  Stukkts — ^Pbivatb  Raxlwat — Beoovkbt  tob 
Injuby  to  Propebtt. 

Where  plaintiff  did  not  own  the  tee  in  adjoining  streets,  his  coidplaint 
for  maintenance  of  a  frelglit  railroad  in  the  street  must  depend  on  his 
rights  to  easements  of  light,  air,  and  access  as  an  abutting  owner. 
[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  J  360.] 

a  Bahaoads  ^=9113(3) — UsB  OF  Stbebt— Pbivatk  Rahwat— Injtibt  to  Pbop- 

«BTT — SumCIENCT  OF  EVIDKNCE. 

A  prirate  freight  railroad,  operated  in  dty  streets,  with  spurs  crossing 
the  sidewalks,  held  to  Interfere  with  rights  of  an  abutting  owner. 
[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  $  354.] 

3.  M0NICIPAI.   COBFOBATIONB   <8=»680,    681(6) — USK    OF    STBBaBr-IUCOBPOBATIOn 

or  "RArLBOAD"—"TEBMiNr"— "Private  Use"— "Public  Use." 

Under  the  provisions  of  the  Railroad  Law  (O}nsol.  Laws,  e.  49)  the  dty 
of  New  York  could  not  authorize  the  use  of  streets  by  a  private  freight 
railroad,  with  spurs  extending  across  the  sidewalks  and  injuring  abut- 
ting owner's  rights,  not  operated  for  the  convenience  of  the  public,  but 
for  the  convenience  of  manufacturing  enterprises,  and  such  a  road  was 
not  a  "railroad,"  within  the  meaning  of  the  Railroad  Law,  and  the 
termini  in  the  private  establishments  which  the  railroad  served  were  not 
"termini"  within  the  legislative  contemplation.  Such  a  railroad,  wtiere 
no  public  station  for  freight  yards  was  lualntalned,  was  established  for 
"private  use,"  and  not  "public  use,"  since  tlie  trains  and  cars  were  not 
<^n  to  the  public  under  proper  regulations,  nor  usable  by  any  and 
every  person,  without  restriction  or  limitation,  except  compensation  to 
the  owner  of  the  vehicle,  which  distinguishes  a  public  from  a  private  use. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1464. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Private  Use ;  Public  Use ;   Railroad ;   Terminal  Point] 

4.  MuNidPAi,  Cobpobations  ^=»666 — Use  of  Stbsets  by  Pedestbianb— Mabu- 

FACTGBINO    DiSTBICT. 

Although  a  dty  district  was  almost  entirely  used  for  nfanufacturing 
purposes,  pedestrians  still  possessed  the  right  to  use  the  streets  therein. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent  IMg.  § 
1441.1 

5.  Railboads   4s>76 — Use  of   Stbeet   by   Raii.boad   Compant — ^Pabamount 

Rights  of  Pcblic. 

Use  by  a  railroad  company  of  the  public  streets  is  subordinate  to  rights 
of  the  public. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  iS  195,  186,  199- 
201.] 

&  Rahsoads  ^=oll3(3)— Usk  of  Stbeei>— Pbivatk  Raiuioad— Injunction  by 
Abutting  Pbopebty  Owneb. 

An  abutting  property  owner  could  obtain  Injunction  against  use  of  pub- 
lic streets  by  a  private  freight  railroad  company,  Interfering  with  use  of 
his  property  and  incorporated  under  the  Railroad  Law,  and  where  com- 
pany had  failed  to  comply  with  I^aws  1S60,  c.  10,  and  Railroad  Law,  art. 
5,  limiting  the  use  of  streets  for  such  purposes. 
[Ed.  Note. — For  other  oases,  see  Railroads,  <3ent  Dig.  {  354.] 
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Suit  for  Injunction  by  M.  Anna  Stanley,  as  executrix,  etc.,  of  Wil- 
liam Foster,  deceased,  against  the  Jay  Street  Connecting  Railroad  to 
restrain  operation  of  defendant's  railroad  in  Pl3rmouth  and  Bridge 
streets,  borough  of  Brooklyn,  New  York  City.    Judgment  for  plaintiff. 

William  Wills,  of  Brooklyn  (James  F.  Quigley,  of  Brooklyn,  of  coun- 
sel), for  plaintiff. 

Cullen  &  Dykman,  of  Brooklyn  (S.  B.  Olney,  of  Lawrence,  of  coun- 
sel), for  defendant. 

KELLY,  J.  This  suit  in  equity  was  commenced  by  William  Foster, 
the  plaintiff's  testator,  who  died  pending  the  final  submission  of  the  case 
for  decision.    The  suit  was  revived  in  the  name  of  the  plaintiff. 

The  complaint  alleges  that  Foster  is  the  owner  in  fee  and  in  posses- 
sion of  premises  at  the  southwest  comer  of  Bridge  and  Plymouth 
streets  in  the  borough  of  Brooklyn,  city  of  New  York.  The  property- 
consists  of  a  five-story  factory  building,  83  feet  on  Plymouth  .street 
and  SO  feet  on  Bridge  street.  The  complaint  alleges  ownership  in  the 
plaintiff  since  the  year  1891  of  the  property  mentioned,  with  "certain 
rights  and  easements  to  the  streets  lying  immediately  in  front  of  and 
adjoining  said  premises,  to  the  center  lines  thereof,  respectively." 

It  is  charged  that  the  defendant,  without  the  consent  of  the  plaintiff, 
and  without  any  other  lawful  right  or  authority,  and  without  making 
any  compensation  to  the  plaintiff,  did,  on  or  about  October,  1916,  con- 
struct a  railroad  in  Plymouth  and  Bridge  streets,  directly  in  front  of 
plaintiff's  premises  and  across  the  sidewalk  in  front  of  plaintiff's  prop- 
erty, for  the  purpose  of  operating  such  railroad  as  a  freight-carrying 
road,  and  it  is  alleged  that  the  defendant  is  operating  freight  cars 
thereon  between  the  dock  or  terminal  at  the  foot  of  Jay  street,  Brook- 
lyn, and  certain  private  premises  opposite  the  plaintiff's  property  on 
Bridge  street.  Plaintiff  complains  that  the  operation  of  defendant's 
railroad  is  illegal,  and  that  it  interferes  with  access  from  and  to  plain- 
tiff's property,  and  with  the  use  of  the  streets  named.  Plaintiff  asks 
an  injunction  restraining  the  operation  of  the  railroad,  and  that  defend- 
ant be  compelled  to  remove  its  tracks  and  appurtenances  from  the 
street  and  sidewalk,  and  restore  the  original  condition  of  the  high- 
way. 

The  defendant,  answering,  alleges  that  it  is  a  domestic  railroad 
corporation,  formed  by  the  consolidation  of  two  former  domestic  rail- 
road corporations,  and  avers  that  its  railroad  is  constructed  and  is 
operated  in  accordance  with  its  certificate  of  incorporation,  and  the 
consent  of  the  city  of  New  York  duly  had  and  obtained,  and  with  the 
permission  and  approval  of  the  Public  Service  Commission.  It  alleges 
that  it  is  lawfully  in  the  highway,  and  that  it  has  the  right  to  operate 
its  railroad  in  the  street  and  across  the  sidewalk  in  front  of  plaintiff's 
premises,  despite  his  objections. 

There  was  a  full  discussion  of  the  legal  questions  involved  upon  the 
trial,  and  they  are  fully  set  forth  in  the  stenographer's  minutes.  After 
the  conclusion  of  the  trial,  I  ordered  a  reargument  on  the  legal  ques- 
tion whether  the  defendant  company  ha"s  any  right  to  operate  this  rail- 
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road  in  the  public  streets,  and  this  reargument  is  also  fully  reported.  I 
then  stated  my  views  that  the  statutes  do  not  authorize  the  operation 
of  defendant's  railroad  in  the  highway,  and  gave  the  reasons  for  my 
conclusions.    Perhaps  it  is  unnecessary  to  add  to  what  is  there  said. 

[1,  2]  At  the  outset,  I  find  that  the  plaintiff  does  not  own  the  fee 
of  either  Plymouth  or  Bridge  streets.  His  complaint  must  stand  or  fall 
<Hi  his  rights  to  the  easements  of  light,  air,  and  access,  as  an  abutting 
owner  under  the  doctrine  established  in  the  Story  and  Lahr  Elevated 
Railroad  Cases,  3  Abb.  N.  C.  478;  104  N.  Y.  268,  10  N.  E.  528.  I 
think  there  can  be  no  doubt  that  the  defendant  railroad  company  se- 
riously interferes  with  these  rights  of  the  plaintiff  as  an  abutting 
owner.  The  defendant's  freight  railroad  operates  in  Plymouth  street, 
for  the  full  length  of  plaintiff's  property,  and  cuts  diagonally  across 
the  sidewalk  on  fhe  comer  of  Plymouth  and  Bridge  streets,  so  that 
the  freight  cars  in  operation  come  close  to  the  plaintiff's  building.  Cars 
and  trains  of  cars  operate  back  and  forth  over  these  tracks,  and  nec- 
essarily there  is  at  times  a  blocking  of  the  street  and  sidewalk  in  front 
of  plaintiff's  property,  and  some  interference  with  the  light.  This 
use  of  the  sidewalk,  on  the  southwest  comer  of  Plymouth  and  Bridge 
streets,  is  to  enable  defendant  to  operate  its  freight  railroad  and  cars 
into  the  private  property  of  Kirkman  &  Sons'  soap  factory,  across 
Bridge  street  from  the  plaintiff's  property.  The  plaintiff  does  not  use 
defendant's  railroad,  and  has  no  connection  with  it. 

I  may  also  say  that  on  the  evidence  I  find  that  the  defendant  has 
obtained  the  constitutional  consents  of  the  abutting  property  owners  on 
Plymouth  and  Bridge  streets  to  the  operation  of  the  railroad  in  those 
streets.  The  plaintiff  has  not  consented,  and  the  consents  obtained  by 
the  defendant  are  from  large  mercantile  and  manufacturing  concerns 
which  own  a  great  deal  of  real  estate  in  the  neighborhood,  with  a 
frontage  on  the  highways  used,  which  enables  them  to  supply  the  con- 
sents of  property  owners  in  the  requisite  imount.  Most,  if  not  all,  of 
these  mercantile  and  manufacturing  concerns  are  interested  in,  and 
have  connections  with,  defendant's  railroad  in  the  streets  mentioned, 
and  in  other  public  highways  in  the  Aricinity,  by  means  of  spur  tracks, 
or  turnouts,  running  from  the  railroad  in  the  middle  of  the  street  into 
their  various  establishments  on  either  side.  The  defendant  operates 
its  trains  of  freight  cars  by  means  of  an  electric  locomotive,  along 
the  streets  and  in  and  Out  of  these  various  factories  and  buildings. 
The  lay-out  of  defendant's  railroad,  as  at  first  contemplated,  is  found 
in  the  plan  at  the  end  of  Defendant's  Exhibit  C,  the  contract  between 
the  city  and  the  railroad  company,  dated  June  29,  1911,  imder  which 
the  board  of  estimate  assumes  to  grant  to  defendant  the  privilege  of 
operating  its  railroad.  It  will  be  observed  that,  as  originally  contem- 
plated, the  railroad  simply  crossed  Jay  street,  John  street.  Pearl  street, 
and  Plymouth  street,  to  reach  certain  private  concerns  and  connect 
them  with  the  main  railroad  terminal  at  the  foot  of  Jay  street  on  the 
East  River. 

But  whatever  may  have  been  the  legal  aspect  of  the  contract.  Exhibit 
C,  the  scope  of  the  defendant's  operations  was  most  decidedly  extend- 
ed by  the  amended  contract  with  the  city,  acting  through  the  board  of 


Digitized  by 


Google 


122  166  NEW  TORK  SUPPLEMENT  (Slip.  Ct. 

estimate,  on  November  IS,  1915,  under  which  defendant  is  now  operat- 
ing (Exhibit  F).  A  reference  to  the  maps  or  plan  at  the  end  of  this  con- 
tract discloses  what  is  to  me  a  most  remarkable  enterprise  and  a  use  of 
the  public  streets  in  the  city  of  New  York,  never  attempted  in  any 
previous  undertaking  that  I  have  heard  of.  It  will  be  found  that  the 
defendant's  railroad,  running  out  of  the  railroad  yard  on  the  water 
front,  known  as  the  "J^y  Street  Terminal,"  runs  southerly  and  wester- 
ly across  and  along  John,  Plymouth,  Water,  and  Front  streets,  east 
and  west,  and  Jay,  Adams,  Washington,  Main,  and  Bridge  streets,  run- 
ning north  and  south,  connecting  4e  "Jay  Street  Terminal,"  which  is 
the  defendant's  northerly  or  northeasterly  terminus,  stated  as  required 
by  law  in  its  certificate  of  incorporation,  with  several  so-called  wester- 
ly termini — several  of  them — ^also  stated  in  the  certificate  of  incorpora- 
tion, as  required  by  law,  and  each  of  these  so-called  termini  of  defend- 
ant's railroad  is  on  private  property  of  a  private  corporation.  For  in- 
stance, the  "railroad,"  or  "branch,"  or  "spur,"  or  whatever  it  may  be, 
which  immediately  concerns  the  plaintiff,  runs  south  along  Jay  street 
from  the  terminal  with  "spurs,"  or  "turnouts,"  running  into  Arbuckle 
Bros.'  establishments,  and,  turning  east  into  Plymoutili  street,  termi- 
nates in  the  soap  factory  of  Kirkman  &  Sons,  opposite  plaintiff's  prop- 
erty, with  a  "spur"  or  "turnout"  running  into  Masury  &  Co.'s  paint 
works  and  the  E.  W.  Bliss  &  Co.  munition  factory;  and  each  of  the 
other  "branches"  has  the  same  general  characteristics.  Each  of  these 
large  factories  has  a  private  railroad  track  in  the  street,  connecting  it 
with  the  Jay  street  terminal ;  and,  as  this  track  runs  along  the  public 
highway,  there  are  various  spurs  at  different  points  running  across 
the  sidewalk  into  other  private  mercantile  premises.  The  amended 
contract  with  the  city  obligates  the  defendant  railroad  company  to  give 
every  abutting  property  owner  a  private  spur  for  use  in  receiving  and 
delivering  freight. 

Now,  I  have  no  doubt  that  the  learned  counsel  for  the  defendant  is 
sincere  in  his  argument  that  the  defendant  is  really  benefiting  the  vari- 
ous highways  occupied  by  its  railroad.  He  avers  that,  if  it  were  not  for 
the  defendant's  railroad,  these  streets  would  be  congested  with  vehicu- 
lar traffic,  trucks,  wagons,  and  the  like,  and  in  his  claim,  asserted  with 
such  earnestness,  that  this  is  a  legitimate  use  of  the  highway,  a  use  not 
inconsistent  with  the  primary  object  and  use  of  the  public  highway. 

[3]  But  I  am  constrained  to  differ  with  the  defendant.  I  do  not 
think  the  railroad  of  the  defendant  corporation  is  a  railroad  within  the 
contemplation  of  the  provisions  of  the  Railroad  Law,  under  which  it  is 
incorporated.  I  do  not  think  the  "termini"  of  this  railroad  in  the  va- 
rious private  establishments  in  the  locality  are  "termini"  within  the  con- 
templation of  the  Legislature  when  it  enacted  the  Railroad  Law.  I 
think  this  is  essentially  a  private  railroad  enterprise,  operated,  not  for 
the  convenience  of  the  public,  but  for  the  convenience  of  these  several 
enterprises  to  which  the  railroad  runs.  These  business  poncems  cer- 
tainly have  the  right  to  use  the  streets  in  common  with  the  public ;  but 
it  seems  to  me  that,  when  it  is  proposed  to  use  the  public  streets  for  the 
operation  of  a  freight  railroad  for  their  private  purposes,  the  plan  is 
entirely  foreign  to  the  intention  of  the  Legislature  in  authorizing  the 
incorporation  of  railroad  corporations  with  the  powers  and  privileges 
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granted  to  them  as  public  common  carriers.  If  there  is  any  doubt 
about  the  private  character  of  the  defendant's  railroad  in  the  street, 
I  cannot  see  any  possible  question  as  to  the  private  character  of  these 
various  spurs  and  turnouts,  which  are  maintained  and  operated  solely 
for  the  benefit  of  the  particular  establishment  into  which  they  run; 
and  without  these  private  spurs,  tracks,  and  turnouts,  the  defendant's 
railroad  simply  runs  from  the  terminus  in  the  "Jay  Street  Terminal," 
along  the  highway,  into  Kirkman  &  Sons'  establishment.  It  is  with- 
out a  public  station  or  freight  yard,  at  which  the  general  public  can  re- 
ceive or  discharge  freight,  and  concededly  it  never  was  intended  for 
the  use  of  the  general  public.  It  does  not  stand  the  test  by  which  a 
public  use  of  a  highway  is  distinguished  from  a  "private"  use.  These 
trains  and  cars  are  not  "open  to  the  public  under  proper  regulations," 
nor  can  they  be  "used  by  any  and  every  person  without  restriction  or 
limitation,  except  compensation  to  the  owners  of  the  vehicle."  People 
V.  Kerr,  27  N.  Y.  188.  I  do  not  think  the  city  had  any  power  to  grant 
to  defendant  the  right  to  use  these  highways  in  the  manner  in  which 
they  are  used.  I  do  not  believe  that  the  use  made  of  these  highways  by 
defendant,  with  these  spurs  or  connections  running  cicross  the  side- 
walks, and  the  operation  of  freight  cars  in  and  out  of  these  private 
establishments  and  over  the  streets,  is  consistent  with  the  public  use  of 
the  street.  If  the  so-called  "obligation"  placed  on  the  defendant  by  the 
city  authorities  to  grant  a  railroad  connection  to  every  abutting  owner 
who  asked  for- it  were  enforced,  the  various  streets  on  which  defendant 
has  laid  its  tracks  and  the  sidewalks  on  either  side  would  be  turned  into 
one  great  railroad  yard.  As  Judge  Cardozo  says  in  the  Steers  Case, 
infra:  "There  would  be  *  *  *  a  networic  of  lines  which  would 
engross  the  highway."  There  could  be  no  other  use  for  them  by  pedes- 
trians or  vehicles. 

[4]  While  it  is  urged  that  this  particular  locality  in  Brooklyn  is 
largely,  if  not  entirely,  a  manufacturing  center,  we  must  remember 
that  these  ancient  streets  and  highways  are  part  of  the  city  streets,  be- 
longing to  all  the  people,  those  living  in  the  immediate  locality  (and 
there  are  many  of  them),  and  those  living  in  any  part  of  the  city  and 
state.  The  thousands  of  employes  of  these  great  establishments,  when 
they  go  to  work  in  the  morning  or  leave  work  at  night,  have  the  right 
to  travel  on  these  highways,  to  and  from  their  work,  a  right  not  de- 
rived from  their  immediate  employers,  the  city,  or  the  defendant.  I 
regard  it  as  a  most  unusual  departure,  even  in  tibese  progressive  days, 
to  use  a  public  highway  in  this  manner.  Judge  O'Brien,  writing  for 
the  Court  of  Appeals  in  Hatfield  v.  Straus,  189  N.  Y.  208,  82  N.  E. 
172,  says : 

The  railroads  may  have  the  power  to  carry  goods,  bnt  It  by  no  means  fol- 
lows that  the  dty  anthorltlee  have  the  power  to  furnish  railroad  fadlltleB  to 
merdiants  who.  Instead  of  using  trucks  and  wagons  for  the  shipment  and 
delivery  of  goods,  find  it  more  convenient  to  use  railroad  tracks  and  railroad 
cars.  The  power  of  the  railroads  to  carry  goods  Is  one  thing,  but  the  power 
of  the  dty  authorities  to  incumber  the  public  streets  with  railroad  epar  tracks 
la  quite  another  and  different  thing." 

As  I  suggested  at  the  trial,  if  this  may  be  done  with  these  particular 
streets,  the  same  method  may  be  adopted  with  Clinton  or  Washington 
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avenues  in  Brookl)m,  or  with  any  of  the  city  thoroughfares  which  have 
the  good  or  bad  fortune  to  cross  or  touch  a  railroad  terminal  in  any 
of  the  boroughs  of  the  city  of  New  York.  If  it  is  necessary  to  use 
the  streets  of  the  city  of  New  York  for  any  such  purpose,  it  seems  to 
me  the  proper  method  is  to  close  the  streets  by  due  legsj  process,  in 
which  the  rights  of  the  city,  the  abutting  property  owners,  and  the 
general  public  can  be  ascertained  and  protected.  This  method  was 
adopted  in  1902-1903  when  the  Pennsylvania  Railroad  constructed 
its  terminal  in  the  borough  of  Manhattan,  and  when  the  Sumiyside 
freight  terminal  or  yard  was  established  in  Long  Island  City.  To  at- 
tempt to  use  the  public  streets  as  contemplated  by  the  defendant  under 
the  contract  in  evidence  is  to  my  mind  entirely  unwarranted. 

Again,  this  use  of  the  public  streets  in  New  York  City  for  railroad 
purposes,  under  the  contract.  Exhibit  P,  seems  to  me  to  be  in  contra- 
vention of  the  statute.  In  1860  the  Legislature  forbade  the  construc- 
tion and  operation  of  railroads  in  the  streets  of  New  York  City,  save 
under  express  regulation  to  be  prescribed  by  the  Legislature.  Laws 
1860,  c.  10.  And  after  various  plans  and  methods  adopted,  by  means 
of  elevated  railroads,  rapid  transit  acts,  tunnel  railroads,  and  the  like, 
a  so-called  street  surface  railroad  law  was  enacted  (Laws  1884,  c.  252, 
as  amended),  designed  to  apply  to  New  York  City.  Passing  for  the 
moment  the  question  whether  the  use  of  the  surface  of  the  streets  of 
New  York  City  for  a  freight  railroad  exclusively  was  within  the  con- 
templation of  the  Legislature  when  it  enacted  the  Railroad  Law,  one 
of  the  most  recent  reforms  attempted  in  controlling  the  use  of  the 
streets  for  railroad  purposes  was  the  so-called  Cantor  Act  (Laws  1886, 
c  65 ;  Laws  1886,  c.  642,  as  amended ;  Laws  1892,  c.  306 ;  Laws  1892, 
c.  676;  Laws  1893,  c.  434;  Laws  1901,  c.  494;  General  Railroad 
Law,  §  93),  requiring,  as  a  prerequisite  to  the  grant  of  any  franchise  or 
right  to  operate  a  railroad  in  the  streets  of  New  York  City,  that  such 
proposed  franchise  or  right  should  be  advertised  and  sold  at  public 
auction  to  the  highest  bidder.  There  are  also  further  restrictions  on 
such  a  franchise  as  to  its  duration.  Charter,  §  73  (I^aws  1901,  c.  466). 
Nothing  of  the  kind  has  been  done  here.  No  attempt  has  been  made  to 
comply  with  the  law  regarding  railroads  in  the  streets  of  the  city  of 
New  York. 

[5]  And  it  seems  to  me  that  the  situation  suggested  by  the  Appel- 
late Division  in  this  department  in  Degrauw  v.  L.  I.  Electric  R.  R.  Co., 
43  App.  Div.  502,  60  N.  Y,  Supp.  163,  affirmed  on  opinion  below  163 
N.  Y.  597,  57  N.  E.  1108,  is  here  presented  concisely.  While  in  that 
case  the  use  of  the  streets  by  express  cars  running  on  the  tracks  of  a 
street  surface  passenger  railway  was  allowed,  the  possibility  of  an 
unlawful  extension  of  the  doctrine  was  clearly  in  the  mind  of  the  court 
when  it  said,  ihrough  Judge  Hatch : 

"In  the  struggle  which  Is  going  on  for  the  transportation  of  persons  and 
property.  It  must  be  confessed  that  street  surface  railroads  are  not  backward 
in  the  assertion  of  all  the  rights  which  the  grant  of  power  confers.  But  the 
law  is,  and  the  courts  may  be  relied  upon  to  enforce  the  law,  that  the  right 
of  use  of  the  street  by  the  public  is  first  and  primary ;  the  right  of  use  by 
the  street  surface  railroad  is  secondary  and  subordinate.  It  has  the  para- 
mount right  of  use  of  its  tracks^  but  not  the  exclusive  use,  and  when  the  right 


Digitized  by 


Google 


Sup.  Ct)  8TANLBT  V.  JAY  ST.  OONNEOTINQ  B.  B.  125 

of  the  public  or  an  individual  member  of  it  requires  the  use  of  the  street  for 
a  proper  purpose,  the  right  of  the  railroad  company  must  yield  thereto,  even 
tbougii  the  effect  be  for  the  time  to  Btop*  the  operation  of  its  cars  thereon. 
Black  V.  Staten  Island  E.  11.  B.  Co.,  40  App.  Dlv.  238  [57  N.  Y.  Supp.  1112]. 
We  have  at  all  times  been  mindful  of  these  conditions,  and,  when  upholding 
the  rights  of  the  railroad  in  a  given  case,  we  have  been  careful  to  place  a 
limitation  thereon  and  have  uniformly  asserted  that,  whatever  be  the  char- 
acter of  the  operation  by  the  railroad,  and  whatever  use  it  sought  to  make 
of  the  street,  such  use  is  subject  to  the  authority  of  the  public  therein,  and 
the  pubUc  authority  may,  whenever  necessary  for  the  pireservation  of  the 
street  for  street  purposes,  regulate  and  restrain  the  use  thereof  by  the  rail- 
road." 

[I]  The  case  at  bar  seems  to  call  for  interference  by  the  courts  at 
the  suit  of  an  abutting  property  owner.  The  doctrine  of  Fanning  v. 
Osborne,  102  N.  Y.  441,  7  N.  E.  307,  B.  H.  R.  R.  Co.  v.  Steers,  213 
N.  Y.  76,  106  N.  E.  919,  Ann.  Cas.  1916C,  791,  and  Hatfield  v.  Straus, 
189  N.  Y.  208,  82  N.  E.  172,  seems  opposed  to  the  defendant's  plan 
of  operation.  Indeed,  the  criticisms  of  Mr.  Justice  Clarke  in  the  Ap- 
pellate Division,  in  his  opinion  (117  App.  Div.  671,  102  N.  Y.  Supp. 
934),  are  exactly  applicable  to  the  enterprise  of  the  defendant.  It 
is  impossible  to  imagine  a  public  highway  in  the  city  of  New  York, 
for  the  use  of  pedestrians  and  vehicular  traffic,  with  a  freight  rail- 
road in  the  middle  of  the  street,  and  with  spurs  running  right  and  left 
across  the  sidewalks  on  either  side,  into  private  establishments,  over 
which  freight  trains  are  to  be  operated  and  freight  cars  are  to  be  de- 
livered and  received.  I  cannot  subscribe  to  the  legality  of  such  at- 
tempted use  of  the  public  highways  in  the  city  of  New  York. 

The  case  of  Clarke  v.  Blackmar,  47  N.  Y.  150,  cited  by  defendant's 
counsel  in  his  brief,  has  no  more  application  to  the  case  at  bar  than  it 
had  to  the  Steers  Case,  supra.  Whatever  may  have  been  the  situation 
in  the  city  of  Buffalo  in  1864,  qr  whatever  privileges  it  may  have  been 
attempted  to  reserve  to  the  common  council  of  that  city,  we  have  here 
in  the  present  case  the  city  of  New  York  in  1916-1917,  and  I  can  find 
no  provision  in  the  charter  of  the  city  of  New  York  granting  any  such 
power  or  privileges  to  the  board  of  aldermen  or  the  board  of  estimate 
as  would  warrant  the  grant  made  to  the  defendant  in  this  case ;  and 
in  the  Buffalo  case  the  grant  there  made  was  to  cross  a  public  street, 
not  to  use  a  public  street  as  a  private  right  of  way. 

The  sections  of  the  General  Railroad  Law,  on  which  defendant  relies 
for  its  corporate  existence,  the  language  of  liie  certificate  of  incorpora- 
tion, describing  the  railroad  and  its  so-called  "termini"  on  private 
property,  the  absence  of  all  reference  to  the  provisions  enacted  for  the 
protection  of  the  city  streets  in  article  5  of  the  Railroad  I^w,  seem  to 
warrant  the  plaintiff's  complaint  that  it  has  no  right  to  use  the  streets 
and  sidewalks  in  his  locality  as  it  is  attempting  to  use  them.  Judge 
Peckham,  writing  for  the  Court  of  Appeals  in  Matter  of  W.  S.  A.  v.  P. 
R,  R.  Co.,  lis  N.  Y.  442.  22  N.  E.  356,  said: 

"One  or  two  expressions  in  opinions  written  by  judges  of  this  court  have 
been  dted  aa  evidence  that  the  general  railroad  act  of  1850  had  no  applica- 
tion to  street  railroada  The  cases  from  which  these  extracts  have  been 
taken  ate  N.  Y,  Cable  Co.  v.  Mayor,  104  N.  Y.  1-14  [10  N.  E.  332] ;  Matter 
N.  X.  District  R.  Co..  107  M.  Y.  42,  53,  54  [14  N.  K  1871 ;  FeopU)  ex  rel.  Third 
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Ave.  R.  R.  y.  Newton,  112  N,  T.  396  [19  N.  E.  831,  3  L.  B.  A.  1741  Each,  one 
of  tie  above  cases  arose  In  New  York  City,  and  In  regard  to  that  city  It  Is 
admitted  tbat  the  general  railroad  act  has  now  no  application,  for,  by  chap- 
ter 10  of  the  Laws  of  1S60  it  was  made  unlawful  to  thereafter  •  ♦  •  con- 
struct or  operate  a  railroad  In  New  York  Caty,  except  under  the  author!^  of 
the  Legislature,  to  be  thereafter  granted." 

The  defendant,  in  my  opinion,  has  entirely  disregarded  this  statute 
of  1860 ;  it  is  endeavoring  to  operate  a  street  surface  railroad  in  the 
city  of  New  York,  without  reference  to  the  restrictions  of  the  street 
surface  railroad  article  in  the  general  law,  and  the  entire  purpose  of 
its  organization  and  methods  "differs  as  wide  as  the  poles  from  the 
ideas  which  were  in  the  minds  of  the  legislators"  in  enacting  the  pro- 
visions of  the  Railroad  Law  of  the  state  of  New  York  and  the  Greater 
New  York  Charter,  governing  the  use  of  the  public  highways  by  rail- 
roads. People,  R.  T.  Go.  v.  Dash,  125  N.  Y.  at  page  103,  26  N.  E.  25, 
10  L.  R.  A.  728. 

I  must  therefore  hold  that  the  defendant's  use  of  Plymouth  and 
Bridge  streets  is  unlawful,  and  give  judgment  for  the  plaintiff,  with 
costs. 


(179  App.  Div.  1) 

In  re  ORVIS'  ESTATE. 

CX)MPTROLLER  OF  NEW  YORK  v.  ORVIS  Ct  at 

(Supreme  Court,  Appellate  Division,  Sirst  Department    July  13,  1917.) 

1.  Taxation  <&=»879(1) — TRANsraa  Tax — ^Voluntabt  Convktanoe — Considkb- 

ATION. 

Although  mutual  promises  may  furnish  a  suificlent  consideration  as 
between  the  parties  for  a  promise  to  convey  In  the  future,  if  there  be  no 
other  consideration,  the  conveyance  when  It  takes  place  Is  In  effect  n 
TOluntary  one,  so  aa  to  be  subject  to  the  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  |  1702.] 

2.  Taxation  ®=87»(1) — Tbanbfis  Tax — Fund  to  Belong  to  Subvivob. 

Where  two  partners  agreed  between  themselTes  to  own  certain  funds 
equally  and  share  the  profits  arising  from  the  use  thereof,  and  that  on 
death  of  either  the  survivor  should  be  the  sole  owner,  and  the  heirs  of 
the  one  deceased  shall  have  no  Interest  therein,  the  agreement  was  essen- 
tially testamentary  in  character  and  is  subject  to  Tax  Law  (ConsoL  Laws, 
c.  GO)  §  220,  imposiilig  a  tax  upon  a  transfer  by  grant,  sale,  or  gift  intended 
to  take  effect  in  possession  or  enjoyment  at  or  after  the  death  of  the 
grantor,  vendor,  or  donor. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1702.] 

Page  and  Sheam,  JJ.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  by  the  Comptroller  of  the  State  of  New  York  to  as- 
sess a  transfer  tax  upon  the  estate  of  Charles  E.  Orvis,  deceased,  op- 
posed by  Edwin  W.  Orvis  and  others,  executors.  From  an  order  fixing 
the  tax,  the  State  Comptroller  appeals.  Reversed  and  remitted  to  the 
Surrogate's  Court. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. ■ 

^=5»For  oth«r  cases  see  sams  topic  ft  KBT-NUMBER  in  all  Kej-Numbered  DlgeBta  ft  lodexM 
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Alexander  Otis,  of  New  York  City,  for  ai>pellant 
Jabish  Holmes,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  sole  question  involved  in  this  appeal  is  as  to  the 
taxability  of  two  certain  funds  established  by  the  deceased,  Charles 
E.  Orvis,  and  his  brother  and  partner  in  business,  Edwin  W.  Orvis. 
These  two  brothers  had  been  members  of  the  copartnership  of  Orvis 
Bros.  &  Co.,  and  on  January  2,  1911,  made  a  mutual  agreement  in  tlie 
following  form: 

"Whereas,  It  Is  tbe  desire  of  Charles  B.  Orris  and  Edwin  W.  Orvis,  found- 
ers of  the  firm  of  Orris  Bros.  &  Ca,  to  provide  for  the  continuation  of  the 
said  Arm  by  the  survivor  in  event  of  the  death  of  either  of  them:  Now,  there- 
fore, It  is  hereby  mutually  agreed  by  and  betwoen  said  Charles  E.  Orvis  and 
Edwin  W.  Orvis  that  the  sum  of  $500,000  shall  be  drawn  from  the  proUts  and 
accumulations  of  the  said  firm,  heretofore  accrued,  and  shall  be  placed  to  the 
(Tedit  of  Foundation  Account,  and  that  such  account  shall  be  owned  equally 
(half  and  half)  by  said  Charles  E.  Orvis  and  Edwin  W.  Orvis ;  and  it  Is  here- 
by expressly  and  distinctly  agreed  by  and  between  the  parties  hereto  that,  in 
the  event  of  the  decease  of  either  of  them,  the  survivor  of  them  shall  be  the  sole 
owner  of  the  £V>undatioD  Acoonnt,  and  the  heirs  of  the  one  deceased  sIuU  have 
no  right,  title,  interest,  or  claim  thereto ;  and  it  is  hereby  further  agreed  that, 
to  provide  against  any  impairment  of  the  said  Foundation  Account,  an  equal 
amount  of  $500,000  shall  be  placed  to  the  credit  of  Contingent  Account,  and 
It  is  expressly  and  distinctly  agreed  by  the  parties  hereto  that  the  terms  ot 
this  agreonent,  in  relation  to  the  said  Contingent  Account  shall  in  every 
rc^)ect  be  exactly  the  same  as  the  terms  In  regard  to  the  Foundation  Account, 
ns  hereinbefore  stated. 

"Id  witness  whereof,  we  have  signed,  sealed,  and  delivered  this  agreement 
on  the  2d  day  of  January,  ISH." 

The  two  funds  provided  for  by  this  agreement  were  set  up  and 
were  continued  until  the  death  of  Charles  E.  Orvis,  by  which  time  the 
so-called  Foundation  Account  had  been  impaired  to  the  extent  of  $134,- 
OOO;  the  Contingent  Account  remaining  intact.  As  will  be  seen  from 
a  reading  of  the  agreement,  one-half  of  each  fund  was  owned  by 
Charles  E.  Orvis  until,  at  his  death,  it  passed  by  virtue  of  the  agree- 
ment to  his  brother  Edwin.  The  question  is  whether  or  not  a  tax 
should  be  levied  upon  this  transfer  or  devolution  of  ownership.  The 
learned  surrogate  held  that  it  should  not,  because  the  agreement  under 
whidi  the  devolution  or  transfer  was  to  take  place  rested  on  what  he 
termed  a  valuable  consideration ;  such  consideration  being  found  in  the 
mutuality  of  the  agreement  whereby  the  brothers  reciprocally  agreed 
that  the  survivor  of  them  should  taJce  the  interest  in  the  business  be- 
longing to  him  who  died  first. 

[1]  That  this  does  furnish  a  sufficient  consideration  to  support 
the  agreement  as  between  themselves  I  do  not  question,  but  I  do  not 
consider  that  that  fact  alone  establishes  the  nontaxability  of  the  trans- 
fer. Mutual  promises  may  furnish  a  sufficient  consideration  for  a 
promise  to  convey  in  the  future;  but,  if  there  be  no  other  considera- 
tion, the  conveyance,  when  it  takes  place,  is,  in  effect,  a  voluntary  one. 

[2]  Section  220  of  the  Tax  Law  imposes  a  tax  upon  a  transfer  by 
"grant,  *  *  *  sale  or  gift  *  *  *  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death";   L  e.,  that  of  the 
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grantor,  vendor,  or  donor.  This  language  seems  to  fit  exactly  the 
present  case.  Whether  the  transaction  be  considered  a  sale  or  a  gift, 
it  was  clearly  intended  to  take  effect  only  on  the  death  of  the  vendor 
or  donor,  and  not  then  unless  the  vendee  or  donee  should  outlive  the 
vendor  or  donor. 

Each  copartner  retained  the  sole  ownership  of  one-half  of  the  mon- 
eys going  to  make  up  the  two  funds,  just  as  he  had  before  the  funds 
were  set  up;  for  it  is  specifically  provided  that  "such  amount  shall 
be  owned  equally  [half  and  half]  by  said  Charles  E.  Orvis  and  Edwin 
W.  Orvis."  The  effect  of  the  transaction  is  precisely  as  it  would  have 
been  if  each  brother  had  made  a  will  leaving  to  the  other  his  interest 
in  the  accumulated  and  funded  profits,  provided  such  brother  survived. 
In  such  a  case  no  one  would  doubt  that  the  transfer  was  taxable. 

Under  the  terms  of  the  agreement  each  brother  retained  the  sole 
ownership  of  his  share  of  the  two  funds  and  was  entitled  to  the 
profits  arising  from  the  use  thereof.  The  only  limitation  upon  his  own- 
ership was  that  he  could  not  freely  dispose  of  the  funds  after  death,  if 
he  happened  to  predecease  his  brother.  All  the  elements  were  pres- 
ent that  have  led  to  the  taxation  of  property  conveyed  by  trust  deeds, 
under  which  the  creator  of  the  trust  has  retained  the  beneficial  title  of 
the  property  during  life,  and  has  disposed  of  the  remainder  after  death. 
Matter  of  Green,  153  N.  Y.  223,  47  N.  E.  292;  Matter  of  Brandreth, 
169  N.  Y.  437,  62  N.  E.  563,  58  L.  R.  A.  148;  Matter  of  ComeU,  170 
N.  Y.  423,  63  N.  E.  445;  Matter  of  Keeney,  194  N.  Y.  281,  87  N.  E. 
428.  In  fact  the  agreement  was  essentially  testamentary  in  character, 
and  is  therefore  subject  to  the  transfer  tax  law.  Matter  of  Dana,  164 
App.  Div.  45,  149  N.  Y.  Supp.  417,  affirmed  214  N.  Y.  710,  108  N. 
E.  1112. 

I  am  unable  to  distinguish  the  present  case  in  principle  from  Mat- 
ter of  Kidd,  18§  N.  Y.  274,  80  N.  E.  924.  In  that  case  the  testator 
had  made  a  valid  ante  mortem  agreement  to  leave  his  property  by  will 
to  his  wife's  daughter.  He  attempted  to  leave  it  otherwise,  but  the 
agreement  was  upheld,  and  the  daughter's  right  to  receive  his  prop- 
erty at  his  death  was  sustained;  but  it  was  held  that  the  transfer 
was  taxable.  That  case  and  this  are  clearly  distinguishable  frc«n 
those  in  which  the  transfer  at  death  is  to  be  made  in  payment  of  an 
antecedent  debt,  as  in  Matter  of  Baker,  83  App.  EHv.  530,  82  N.  Y. 
Supp.  390,  affirmed  178  N.  Y.  575,  70  N.  E.  1094,  or  in  those  in 
which  there  had  been  an  actual  completed  sale  during  life  by  title 
passed,  although  possession  was  to  be  postponed  until  death  of  grantor 
or  vendor.  Nothing  of  the  sort  appears  in  the  present  case.  Charles 
E.  Orvis  distinctly  did  not  confer  title  upon  his  brother  during  his 
own  life,  for  it  is  expressly  agreed  that  he  should  continue  to  own  half 
of  the  two  funds,  and  whatever  consideration  there  was  for  his 
promise  that  the  brother  should  take  the  whole  fund  at  death  was  but 
a  reciprocal  promise  in  futuro  by  the  brother,  and  in  no  sense  a  pres- 
ent, valuable  consideration  which  created  a  debt. 

In  my  opinion,  the  order  should  be  reversed,  with  costs  and  dis- 
bursements to  the  j^pellant,  and  the  matter  remitted  to  the  Surrogate's 
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Court  for  entry  of  an  order  imposing  the  proper  tax  upon  the  transfer 
in  question  unless  the  parties  can  agree  upon  the  figures,  in  which  case 
a  final  order  may  be  entered  here. 

DOWUNG  and  SMITH,  JJ.,  concur. 

SHEARN,  J.  (dissenting).  The  appeal  of  the  state  comptroller  is 
based  upon  the  fact  that  the  appraiser  did  not  tax  a  certain  contingent 
fund  and  foundation  account  in  the  firm  of  Orvis  Bros.  &  Co.,  which 
Edwin  W.  Orvis  claims  he  was  entitled  to  under  an  agreement  made 
between  him  and  his  brother  Charles  E.  Orvis,  the  decedent,  "that  in 
the  event  of  the  decease  of  either  of  them  the  survivor  of  them  shall  be 
the  sole  owner  of  said  foundation  account  and  that  the  heirs  of  the  one 
deceased  shall  have  no  right,  title,  interest,  or  claim  thereto."  The 
same  provisions  were  made  in  reference  to  the  contingent  account. 
The  claim  of  the  respondent  is  that  this  agreement,  which  was  made 
more  than  four  years  before  the  death  of  the  decedent,  was  made  upon 
a  valid  consideration,  and  that  the  provision  for  survivorship  became 
an  efiFective  agreement  at  that  time,  and  consequently  the  funds  were 
not  taxable. 

The  decedent  and  his  brother  had  been  partners  since  prior  to  1903, 
sharing  equally  in  the  profits  and  losses  of  the  business.  From  time  to 
time  various  members  were  admitted,  who  had  shares  in  the  profits  of 
certain  departments;  but  the  general  profits  and  losses  were  shared 
equally  between  the  Orvis  brothers.  On  January  2,  1911,  the  brothers 
made  the  agreement  in  question.  It  is  called  a  copartnership  agree- 
ment ;  but  it  is  not,  and  it  has  solely  to  do  with  providing  for  tfie  crea- 
tion of  the  foundation  and  contingent  funds,  so  as  to  provide  for  the 
continuation  of  the  firm  by  the  survivor  in  the  event  of  the  death  of  ei- 
ther of  them,  without  the  necessity  for  any  formal  dissolution  pro- 
ceedings, and  without  the  necessity  of  the  survivor  going  through  an 
accounting  and  buying  up  the  interest  of  the  family  of  the  deceased  in 
the  business.  Further  to  carry  out  this  idea,  each  brother  had  assigned 
his  interest  in  the  good  will  of  the  firm  to  the  other.  On  June  1,  1914, 
the  partnership  agreement  existing  as  to  the  firm  of  Orvis  Bros.  &  Co. 
was  renewed  and  extended  for  two  years,  to  expire  on  Jime  1,  1916, 
and  Herbert  R.  Johnson  was  admitted  as  a  member  of  the  partnership; 
it  being  provided  that  the  Orvis  brothers  should  each  have  a  capital  in- 
terest of  ^50,000  and  Warner  D.  Orvis  $50,000,  which  was  invested 
in  the  business  previously.  Johnson  contributed  $50,000  cash.  This 
capital  contributed  by  the  Orvis  brothers,  amounting  to  $500,000  is  the 
original  $500,000  constituting  the  foundation  account,  which  was  cre- 
ated by  the  agfreement  of  the  brothers  to  withdraw  that  sum  of  money 
from  the  accrued  profits  of  the  firm  and  set  it  aside  as  a  capital  ac- 
count, title  to  which  should  go  to  the  survivor.  On  the  death  of 
Charles  E.  Orvis  on  March  8,  1915,  the  accounts  of  the  firm  showed 
that  the  contingent  account  of  $500,000,  created  to  keep  the  foundation 
or  capital  account  intact,  was  intact,  and  that  the  foundation  or  capital 
account  had  been  impaired  and  reduced  to  $386,684.22.  The  appraiser 
found  that  under  the  agreement  of  January  2,  1911,  the  estate  of 
Charles  E.  Orvis  had  no  interest  in  the  contingent  fund  or  in  the 
foundation  account 
166N.Y.S.— 0 
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It  is  admitted  that  the  transfer  tax  law  (Consol.  Laws,  c.  60,  §§  220- 
245)  does  not  impose  a  tax  upon  property  passing  under  a  contract 
made  for  a  valuable  consideration.  But  the  comptroller  claims  that 
there  was  no  consideration  for  the  agreement,  or  rather  that  the  con- 
sideration, if  any,  was  bound  to  fail  in  any  event,  because  the  brother 
dying  first  could  get  no  value  for  his  gift  to  the  survivor.  'Hiis  is  un- 
sound. The  two  accounts  were  created  with  moneys  which  belonged 
equally  to  the  two  partners  from  the  accumulations  in  the  business,  and 
the  mutual  agreement  by  which  it  was  provided  that  the  survivor 
should  be  entiSed  to  the  two  funds  was  the  consideration  for  the  agree- 
ment of  the  other.  Each  was  foregoing  the  advantage  of  an  immedi- 
ate sharing  in  $250,000  of  accumulated  profits  for  the  benefit  that 
would  accrue  from  the  use  of  his  brother's  profits  as  capital,  and  from 
being  enabled,  in  case  he  survived,  to  continue  the  business  with  this  en- 
tire fund  as  capital  and  as  his  own  property.  It  was  of  present  value  to 
each  one,  irrespective  of  survivorship,  to  have  it  definitely  and  cer- 
tainly determined  that  this  capital  would  continue  to  be  available  for 
the  continuation  of  the  firm's  business,  and,  further,  because  during  the 
life  of  both  the  brothers  each  obtained  the  benefit  of  the  use  of  this 
foundation  account  as  capital  for  the  carrying  on  of  the  firm's  business. 
It  was  a  benefit  to  each  one  to  have  the  use  of  the  other's  large  share 
of  profits  as  capital,  which  but  for  the  contract  would  have  been,  or  at 
least  could  have  been,  withdrawn  and  distributed  as  profits,  and  it  was 
a  detriment  to  the  other  to  forego  the  immediate  enjoyment  of  the 
profits.  There  was  every  element  of  a  valuable  consideration  in  this 
mutual  agreement. 

It  does  not  seem  to  me  to  be  correct  to  say  that  it  was  clearly  intend- 
ed that  the  transaction  was  to  take  effect  only  on  the  death  of  one  of 
the  parties.  This  gives  no  effect  to  the  binding  character  of  the  agree- 
ment providing  for  the  present  use  of  the  entire  $500,000  fund  as  capi- 
tal. Each  partner  did  not  retain  the  sole  ownership  of  one-half  of  the 
moneys  going  to  make  up  the  two  funds,  in  the  sense  of  full  ownership, 
for  each  had  only  a  limited  control  over  his  half  interest.  Neither  one 
could  dispose  of  his  interest  by  sale,  or  by  mortgage  or  will,  or  incum- 
ber it  in  any  way,  because  the  entire  disposition  of  the  fund,  so  far  as 
each  one  was  concerned,  had  been  irrevocably  made  in  case  of  the 
death  of  either  while  the  firm  was  in  existence.  On  the  execution  of 
the  agreement,  Edwin  W.  Orvis'  rights  became  absolute  and  indefeasi- 
ble, and  there  was  an  absolute  transfer  to  Edwin  W.  Orvis  at  that 
time,  which  could  be  defeated  only  by  his  death  before  his  brother. 

In  Matter  of  Kidd,  188  N.  Y.  274,  80  N.  E.  924,  the  transaction  was 
an  ante  mortem  agreement  to  leave  property  by  will,  and  the  testator 
attempted  to  leave  the  property  by  will  contrary  to  the  agreement. 
Here  the  "foundation  fund"  was  segregated  from  profits,  and  each 
gave  up  his  present  right  thereto,  then  and  there  vesting  in  the  other 
an  indefeasible  interest,  enjoyment  of  which  could  only  be  defeated  by 
the  death  of  tiie  grantee,  prior  to  the  grantor,  during  the  life  of  the 
partnership. 

The  comptroller  claims  that,  when  the  so-called  new  firm  was  form- 
ed in  1915,  there  was  no  renewal  of  this  agreement,  and  that  it  was  in 
effect  abrogated  by  their  putting  the  foundation  account  into  the  new 
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firm  as  capital.  The  evidence  on  this  head  is  rather  unsatisfactory,  but 
the  forming  of  a  new  firm  was  little  more  than  a  rearrangement  of  the 
M  firm  and  the  admission  of  a  new  partner  with  $50,000  cash  capital, 
and  there  is  evidence  that  the  previously  existing  partnership  was  ex- 
tended and  continued.  It  must  be  borne  in  mind  that  the  partnership 
was  substantially  a  two-man  affair,  and  that  the  agreement  with  respect 
to  the  foundation  and  contingency  accounts  was  not  a  partnership 
agreement,  but  an  agreement  between  these  two  men  for  the  creation 
of  these  two  funds  for  a  definite  purpose.  It  was  evidently  their  inten- 
tion to  have  it  continued  during  their  lives,  and  this  agreement  was  in 
no  manner  affected  by  the  technical  forming  of  a  new  partnership  and 
the  admission  of  a  new  partner,  when  we  find  the  foundation  account 
M-  capital  of  the  pre\'iously  existing  firm  carried  over  and  devoted  to 
the  use  of  the  new  firm. 

The  comptroller  claims  that  there  was  a  clear  intent  to  evade  the 
transfer  tax  law,  but  I  can  find  no  evidence  of  any  such  intent.  Wheth- 
er it  was  there  or  not,  the  transaction  was  entirely  l^al,  and  there  was 
no  basis  for  a  tax. 

The  order  should  be  affirmed. 

PAGE,  J.  I  concur  in  this  opinion,  and  also  vote  for  affirmance,  on 
the  grounds  stated  in  my  dissenting  opinion  in  Re  Corey  Estate,  164  N. 
Y.  Supp.  956,  959. 

.   / 

(9»  Misc.  R^.  643) 

BUGEIiEY  et  al.  T.  BBAVER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1917.) 

1.  BXKCUTOBS  AND  ADXINISTBATOBS  «=9l33 — MOBTOAOES — HEIBS   OF  DECEASED 

MOBTOAOOB — DKFICIEUTCT   JUSaMENT    AOAIRST   Bkpbksertatite. 

In  view  of  Code  Civ.  Proc.  §  1627,  and  Decedent  Estate  Law  (Consol. 
Laws,  c.  13)  I  101,  the  Interest  of  an  heir  of  a  deceased  mortgagor  In  the 
mortgaged  property  may  be  extinguished  by  a  judgment  In  foreclosure, 
and  a  deficiency  Judgment  may  be  entered  against  the  mortgagor's  admin- 
istratrix, made  a  party  to  the  foreclosure  action,  and  collected  out  of 
property  coming  Into  her  hands. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Admlnlstmtors,  Cent. 
Dig.  {I  546-649.] 

2.  Descent  and  Distribution  Q=>129 — Mobtoageb — Fobeclosubb — ^Defioixn- 

CT  JUDOXENT  AOAINBI  HeIB — DEUUBBEB. 

A  complaint  in  an  action  to  foreclose  a  mortgage,  seeking  a  deficiency 
Judgment  individually  against  the  widow  and  next  of  kin  of  the  deceased 
mortgagor,  stated  no  cause  of  action  against  an  heir  at  law. 

[Bd.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  f 
471.] 

Action  t^  Jennie  S.  Buckley  and  others  against  Abraham  Beaver  and 
others.    Demurrer  to  complaint  sustained. 

Bernard  J.  Tenney,  of  New  York  City,  for  plaintiffs. 
Max  Monf ried,  of  New  York  City,  for  defendants. 

GREENBAUM,  J.  This  is  a  demurrer  by  one  of  the  heirs  at  law 
of  one  Harris  Beaver  to  a  complaint  to  foreclose  a  mortgage  covering 
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certain  real  property  in  which  it  is  sought  to  obtain  judgmeat  for 
deficiency  individually,  against  the  widow  and  next  oi  kin  of  said 
Harris  Beaver,  who  was  personally  liable  for  the  mortgage  debt. 

[1,  2]  The  allegations  of  the  complaint  are  insufficient  to  warrant  a 
judgment  of  deficiency  against  the  demurring  defendant  The  deficien- 
cy is  only  properly  recoverable  in  this  action  against  the  personal  repre- 
sentatives of  the  decedent,  Harris  Beaver,  and  can  be  collected  from 
the  administratrix  of  his  estate,  who  has  been  made  a  party  to  this 
action,  out  of  the  property  coming  into  her  hands  in  due  course  of 
administration.  Glacius  v.  Fogel,  88  N.  Y.  434.  The  learned  counsel 
for  the  plaintiff  seems  to  misapprehend  the  effect  of  the  provisions  of 
the  Code  of  Civil  Procedure,  upon  which  he  relies.  Section  16Z7  pro- 
vides for  the  recovery  of  a  deficiency  judgment  against  one  who  is  lia- 
ble for  the  payment  of  a  mortgage  debt.  Section  1628  merely  forbids 
the  maintenance  of  any  action  to  recover  any  part  of  a  mortage  debt, 
without  leave  of  the  court,  "while  an  action  to  foreclose  *  ♦  *  is 
pending  or  after  final  judgment."  In  section  101  of  the  Decedent  Es- 
tate Law  (formerly  section  1843,  Code  Civ.  Proc.),  an  heir  at  law  of  the 
mortgagor  is  liable  for  the  debt  of  the  decedent  mortgagor  to  the  extent 
of  his  interest  in  the  real  property  that  descended  to  him  from  the 
mortgagor.  It  thus  follows  that  the  premises  covered  by  the  mortgage 
are  primarily  liable  for  the  payment  of  the  mortgage  debt.  Olmstead 
V.  Latimer,  158  N.  Y.  313,  317,  53  N.  E.  5,  43  L.  R.  A.  685.  Prom  the 
foregoing  it  necessarily  follows  that  the  interest  of  the  heir  at  law  in 
the  premises  in  question  is  subject  to  be  wiped  out  upon  the  foreclosure 
judgment  that  may  be  entered  hereon,  and  if  there  be  a  deficiency  upon 
the  sale  a  judgment  may  be  entered  against  the  legal  representatives  of 
the  decedent  mortgagor.  Should  the  plaintiffs  be  unable  to  collect  the 
judgment  against  the  estate,  they  may,  if  the  facts  warrant,  pursue  the 
remedies  provided  in  such  cases.  Lawrence  v.  Grout,  112  App.  Div. 
241,  98  N.  Y.  Supp.  279. 

The  demurrer  should  be  sustained,  and  judgment  granted  in  favor  of 
the  demurring  defendant. 

Demurrer  sustained. 


(177  App.  Div.  378) 

PEOPLE  ex  rel.  SARANAO  LAND  &  TIMBER  CO.  v.  BXTRAOBDINART 
SPECIAL  AND  TRIAL  TERM  OF  SUPREME  COURT  et  al. 

(Supreme  Conrt,  Appellate  DMsIon,  Fourth  Department     March  80,  1917.) 

1.  OouBTs  «=»64(2) — New  York — Supbeme  Coubt — Judioiabt  Act. 

Under  the  direct  provisions  of  Judiciary  Act  (ConsoL  Laws,  c.  30)  {  153, 
the  Governor  may,  when  In  his  opinion  the  public  Interest  so  requires,  ap- 
point one  or  more  extraordinary  Special  or  Trial  Terms  of  the  Supreme 
Court 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent  Dig.  S  219.] 

2.  Pbohibition  €=»3(1) — Appointment  of  Special  Tebu — ^Powbbs  of  C5otrBT. 

The  Governor,  upon  appointing  extraordinary  terms  of  the  Supreme 
Court,  Is  without  authority  to  limit  the  power  of  the  Supreme  Court,  and 
whether  motions  for  new  trials  In  actions  therein  referred  to  may  tte 
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beard  at  sndi  term,  and  In  event  of  new  trials  whether  the  issues  may  be 
tried  thereat,  are  questkms  for  the  Judiciary,  and  should  in  the  first 
instance  be  determined  at  the  Special  or  Trial  Term,  and  not  by  the 
Appellate  Division  on  application  for  writ  of  prohibition. 
[Ed.  Note. — For  other  cases,  see  Prohibition,  Cent  Dig.  {  4] 

Application  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Saranac  Land  &  Timber  Company  for  a  writ  of  prohibition  to 
restrain  a  justice  of  the  Supreme  Court  from  hearing  and  deciding 
motions  for  new  trial  in  two  actions  in  the  Supreme  Court.  Writ  de- 
nied. 

Order  affirmed  220  N.  Y.  487,  116  N.  E.  384. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE.  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Thomas  F.  Conway,  of  New  York  City,  for  relator. 
Egburt  E.  Woodbury,  Atty.  Gen.  (Wilber  W.  Chambers,  Deputy 
Atty.  Gen.,  of  counsel),  for  defendants. 

PER  CURIAM.  [1]  1.  The  power  of  the  Governor  to  appoint  ex- 
traordinary terms  of  the  Supreme  Court  is  well  settled.  Judiciary  Law 
(Consol.  Laws,  c.  30;  Laws  1909,  c.  35)  §  153;  People  v.  Gillette,  191 
N.  Y.  107,  83  N.  E.  680;  People  v.  NeflF,  191  N.  Y.  210,  83  N.  E.  970. 

2.  We  cannot  say  that  there  was  no  public  interest  to  justify  such 
appointment,  even  if  that  question  is  open  for  our  consideration,  which 
we  need  not  decide. 

[2]  3.  The  Governor  has  not  the  power,  and  it  was  not  intended 
by  his  proclamation,  to  limit  the  power  of  the  Supreme  Court,  and 
whether  the  motions  for  new  trials  in  the  actions  therein  referred  to 
may  be  heard  at  said  term,  and,  in  the  event  of  new  trials,  whether 
the  issues  may  be  tried  thereat,  are  questions  for  the  judiciary,  and 
should,  in  the  first  instance,  be  determined  at  Special  or  Trial  Term, 
and  not  by  the  Appellate  Division  upon  the  application  for  a  writ  of 
prohibition.  People  ex  rel.  Ballin  v.  Smith,  184  N.  Y.  96,  76  N.  E.  925 ; 
People  ex  rel.  Whitman  v.  Woodward,  150  App.  Div.  770,  135  N,  Y. 
Supp.  373. 

Ai^lication  for  writ  of  prdiibition  denied. 


McKEON  V.  SHERMAN. 
(Snpieme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  Appeal  and  Ebbob  «s»1185— Bevibw — DisPosinon  or  CArsE. 

Where,  on  appeal,  the  record  shows,  not  only  that  the  verdict  is  sus- 
tained by  the  evidence,  but  that  a  contrary  verdict  would  be  unsupported, 
and  there  are  no  exceptions  requiring  consideration,  the  Judgment  will 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  fj  4454, 
4455.] 

2.  Apfkai,  and  EiBBOB  <8=>767(l) — Bbiefs— STBiBawa  fbou  Files. 

Where  appellant's  brief  grossly  misstated  the  facts  and  evidence  in 
many  particulars,  and  counsel  improperly  Included  In  the  brief  state- 
ments alleged  to  have  been  made  by  individuals  after  the  case  had  been 
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concluded,  with  the  apparent  purpose  of  misleading  the  appellate  court, 
such  court  Is  called  upon  to  sererely  rebuke  counsel  and  strike  the  brief 
from  Its  records. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Wilhelmina  McKeon  against  David  Sherman.  From  a 
judgment  for  defendant,  and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.  Affirmed,  and  appellant's  brief  ordered 
to  be  stricken  from  the  files. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Harry  Monroe  Burr,  of  New  York  City,  for  appellant 
Edwin  A.  Jones,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  judgment  appealed  from  is  sought  to  be  reversed 
upon  the  ground  that  3ie  verdict  is  against  the  weight  of  the  evi- 
dence. 

[1]  A  careful  examination  of  the  record  shows,  not  only  that  the 
verdict  is  well  sustained  by  the  evidence,  but  that  a  contrary  verdict 
would  have  been  unsupported.  There  are  no  exceptions  requiring  con- 
sideration. Under  these  circumstances  we  should  content  ourselves 
with  affirming  the  judgment  without  opinion,  except  that  we  cannot 
pass  without  comment  the  extremely  improper  brief  which  has  been 
submitted  on  the  part  of  the  appellant. 

[2]  Not  only  are  the  facts  and  evidence  grossly  misstated  in  many 
particulars,  but  counsel  has  interlarded  his  brief  with  statements  al- 
leged to  have  been  made  by  individuals  after  the  case  had  been  con- 
cluded, and  which  form  no  part  of  the  case  on  appeal.  The  only  ap- 
parent purpose  was  a  foolishly  futile  attempt  to  mislead  the  court,  for 
counsel  must  have  well  known  that  such  statements  had  no  place  in  a 
brief  on  appeal.  This  course  of  conduct  is  most  reprehensible,  and  calls 
upon  us,  not  only  to  severely  rebuke  the  counsel  who  prepared  and 
presented  the  brief,  but  also  to  strike  the  brief  itself  from  the  records 
of  the  court. 

Judgment  and  order  affirmed,  with  costs  and  disbursements,  and  the 
appellant's  brief  ordered  to  be  stricken  from  the  files.  Order  filed. 
All  concur. 


(169  App.  DlT.  67) 

STEINBBBO  v.  SIMON  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  IS,  1917.) 

CoNTBACTs  «=s>239 — Undke  SeaI/ — Pabol  Modification. 

A  contract  under  seal  Is  not  modlUed  by  a  parol  contract  remaining 
executory. 
[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {  1124.] 

Appeal  from  Appellate  Term,  First  Department. 
Action  by  Abner  M.  Steinberg  against  Leo  Simon  and  others.    From 
an  order  of  the  Appellate  Term,  affirming  a  judgment  of  the  Munic- 
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ipal  Court  for  plaintiff,  defendants  appeal.    Reversed,  and  Municipal 
Court  judgment  modified  and  affirmed. 

Argued  before  CLARKE,  P.  T.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Solon  B.  Lilienstern,  of  New  York  City  (I.  Maurice  Wormser,  of 
New  York  City,  of  counsel),  for  appellants. 
Jacob  H.  Corn,  of  New  York  City,  for  respondent 

SMITH,  J.  The  defendants  were  engaged  in  the  cotton  goods  busi- 
ness in  the  city  of  New  York.  They  wished  to  extend  their  business, 
and  entered  into  an  agreement  with  the  plaintiff  which  provided  that 
the  plaintiff  should  act  as  salesman  and  general  manager  for  the  pe- 
riod of  one  year  beginning  on  the  1st  of  December,  1914.  The  duties 
of  the  plaintiff  were  to  take  entire  chaise  of  the  department  to  be  es- 
tablished by  the  defendants  in  their  place  of  business,  to  be  known  as 
"Department  S,"  and  it  was  further  provided : 

•"Third.  The  party  of  the  second  part  agrees  to  devote  all  his  entire  time 
to  the  sale  ot  the  merchandise  ot  the  parties  of  the  first  part  to  all  trades, 
tbrougbont  the  United  States  and  Canada,  to  which  the  said  parties  of  the  first 
part  have  not  sold  their  merchandise  prior  to  the  malting  of  this  agreement, 
and  all  such  sales  are  to  be  credited  to  said  Department  S,  herein  men- 
tioned. All  sales  In  the  territory  above  mentioned  made  through  any  other 
representatives  are  to  be  credited  to  said  Department  S,  except  as  to  sales 
made  In  the  city  of  New  York,  and  as  to  this  territory  Department  8  shall 
receive  credit  for  all  sales  made  by  or  through  the  party  of  the  second  part." 

The  plaintiff  was  to  receive  for  his  services  the.sum  of  $35  per  week 
and  25  per  cent,  of  the  net  profits  on  all  sales  made  and  delivered 
through  said  Department  S.  This  contract  was  under  seal.  There- 
after, by  verbal  agreement  between  the  parties,  one  Renz  was  employed 
as  a  salesman  in  said  department,  and  received  for  his  services  the  sum 
of  $12  a  week  and  1  per  cent,  upon  the  amount  of  his  sales.  The 
(daintiff  was  paid  in  full  the  salary  named,  and  now  sues  to  recover  the 
25  per  cent,  profits  in  said  Department  S. 

The  appellant  contends  that  the  plaintiff  should  be  allowed  no  per- 
centage upon  the  profits  from  the  Renz  sales  made  in  the  city  of  New 
York,  because  of  the  fact  that  the  original  contract  under  seal  exclud- 
ed from  that  department  all  sales  made  in  the  city  of  New  York  ex- 
cept such  as  were  made  by  the  plaintiff  himself,  and  that  the  agree- 
ment found  by  the  trial  court  as  modifying  said  contract,  not  being 
under  seal,  was  inefftctive  to  change  the  terms  of  the  contract.  The 
plaintiff  contends  that  the  parol  agreement  has  been  so  far  executed 
as  to  make  it  effective,  notwithstanding  the  rule  as  to  the  modification 
of  a  ctwitract  under  seal.  The  majority  of  this  court,  however,  is  of 
the  opinion  that  the  parol  contract  remained  an  executory  contract, 
and  that  tiie  plaintifPs  rights  must  be  measured  by  the  original  contract 
unmodified.  This  would  require  a  modification  of  the  judgment. 
Plaintiff  has  been  allowed  25  per  cent,  upon  the  profits  from  the 
Renz  sales,  amounting  to  $931.56.  He  has  charged  himself  with  25 
per  cent,  of  Renz's  expense,  amounting  to  $384.99.  Deducting,  there- 
fore, from  $232.89,  the  credit  he  claims  from  the  profits,  $96.23,  the 
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charge  that  he  allows  for  expenses,  leaves  $136.66,  which  must  be  de- 
ducted fiom  this  judgment. 

The  determination  appealed  from  is  reversed,  without  costs,  and  the 
judgment  of  the  Municipal  Court  modified  in  accordance  with  tiiis  opin- 
ion, and,  as  so  modified,  affirmed.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  DOWLING  and  PAGE,  JJ.,  concur. 
SHEARN,  J.,  cOTicurs  in  result. 


(99  mac  Bep.  684) 

PEOPTiB  V.  BAFF  et  aL 

(Conrt  of  Oeneral  Sessions,  Kew  York  Coanty.    April,  1017.) 

1.  iNDIOTlfENT  AND  IRFORMATIOR  «S>15(S) OONDCOT  OF  OBARD  JOBY— RJE-BZ- 

AHINATION   OF  WlTNEBSES. 

Where  a  demurrer  to  an  Indictment  vnder  the  "Donnelly  Anti-Trust 
Law"  (General  Business  Law  [Consol.  Laws,  c.  20]  S§  340,  341),  on  the 
ground  that  the  acts  charged  In  the  indictment  did  not  constitute  a  crime, 
was  sustained  with  leave  for  resubmission  of  the  charge  to  the  same  grand 
Jury,  a  new  indictment  would  not  be  set  aside  on  the  ground  of  the  grand 
Jury's  failure  to  re-examine  the  witnesses  before  finding  it. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  Si  87,  448.] 

2.  Indictment  and  Intobhation  «=»15(5) — Motion  to  Set  Aside— Pbocedttke. 

On  granting  a  motion  to  set  aside  an  indictment  with  leave  to  resubmit 
the  charge  to  the  grand  Jury,  the  some  procedure  should  be  followed  as 
where  a  demurrer  is  laid  to  an  Indictment  with  lU^e  leave. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  InfommtlOD,  Cent.  Dig. 
H  87,  448.] 

8.  Monopolies  €=>12(1) — Contract  to  Bestbict  Tbadb  or  Competition. 

A  contract  or  combination  to  restrict  titide  or  competition  in  the  sup- 
ply or  price  of  a  commodity  In  common  use  is  not  criminal,  unless  the 
parties  thereto  have  sufficient  power  to  control  or  dominate  the  partlca- 
lar  business. 
[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent,  Dig.  {  10.] 

4.  Indictment  and  Information  «=»137(4)— Settino  AaiBE— Stjffichnct  o» 
Evidence. 

An  indictnfent  charging  that  defendants  organized  a  corporation  to 
monopolize  the  sale  of  live  and  slaug:htered  poultry  and  to  fix  the  price 
thereof  in  certain  parts  of  the  city  of  New  York  will  be  set  aside,  where 
there  was  no  legal  evidence  to  support  the  allegatlcHis  that  four  of  the 
defendants,  together  'n'ith  other  parties  mentioned  In  the  indictment, 
controlled  75  per  cent  or  upwards  of  the  poultry  business  in  sudi  locali- 
ties or  show  what  part  of  the  business  they  controlled,  or  that  they  had 
sufficient  control  of  the  business  to  bring  their  conduct  within  the  "Don- 
nelly Anti-Trust  Law." 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  f  483.] 

K,  Cbiminai,  Law  ®=>510 — Accomplice  Tebtimont— Cobbobobation. 

In  trial  of  an  indictment  under  the  "Donnelly  Anti-Trust  Law"  for 
combining  to  create  a  monopoly  in  the  poultry  business  in  parts  of  New 
York  City,  it  was  necessary  that  testimony  of  accomplices  be  corroborat- 
ed by  other  evidence  implicating  defendants  in  the  unlawful  combination. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  llVi4-112B.] 
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«.  Crivinal  Law  «=>434r-BooK  Bniwks— Pbeoioatb, 

Testimony  of  bookkeeper  ot  corporatlou,  organized  by  defendants  tn 
create  an  alleged  monopoly  In  the  ponltry  business  In  parts  of  dty  of  New 
York,  as  to  his  summary  from  the  books  of  the  corporation  as  to  the  busi- 
ness transacted,  expenses,  gross  profits,  and  balance  In  treasury,  was 
inadmissible  against  defendants,  oOleers  of  the  CMiMratlon,  where  no 
proper  foundation  was  laid  to  show  that  the  entries  were  made  with,  the 
knowledge  or  direction  of  defendants.     . 

[Ed.  Note.— Per  other  cases,  see  Criminal  Law,  Cent  IMg.  t  1023.] 

Harry  BaflF  and  others  were  indicted  for  entering  intoa  contract  or 
combination  to  create  a  monopoly.  Motion  to  set  aside  indictment  on 
one  ground  denied,  and  motion  to  set  it  aside  on  other  grounds  granted. 

See,  also,  98  Misc.  Rep.  547,  164  N.  Y.  Supp.  709. 

Samuel  Markewich,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City, 
for  the  People. 

Koenig,  Goldsmith  &  Sittenfield,  of  New  York  City,  for  defendants. 

MULQUEEN,  J.  On  December  5,  1916,  the  grand  jury  filed  an  in- 
dictment against  the  defendants,  charging  them  with  the  crime  of 
making  and  entering  into  a  contract,  agreement,  and  combination 
whereby  a  monopoly  in  the  sale  in  this  state  of  an  article  and  com- 
modity of  common  use  was  and  might  be  created,  established,  and 
maintained,  and  whereby  competition  in  the  supply  and  price  of  such 
article  and  commodity  was  and  might  be  established  and  prevented. 
The  indictment  was  drawn  under  sections  340  and  341  of  the  General 
Business  Law,  popularly  known  as  the  "Donnelly  Anti-Trust  Law." 
In  substance  it  alleged  that  the  five  defendants  organized  a  corporation 
as  a  medium  to  monopolize  the  sale  of  live  and  slaughtered  poultry  and 
to  fix  the  prices  thereof  in  Harlem  and  the  Bronx  of  the  city  of  New 
York,  and  that  live  and  slaughtered  poultry  was  an  article  and  com- 
modity of  common  use. 

A  demurrer  was  filed  to  this  indictment,  upon  the  ground  that  the 
facts  therein  stated  did  not  constitute  a  crime.  My  learned  associate. 
Judge  Nott,  in  a  very  able  opinion  held  that  the  indictment  was  bad, 
and  sustained  the  demurrer.  People  v.  Baff,  98  Misc.  Rep.  547,  164 
N.  Y.  Supp.  709.    Among  other  things  he  said : 

"It  Is  not  alleged  that  part  or  a  percentage  of  the  trade  In  poultry  was  con- 
trolled by  these  defendants.  It  does  appear  by  the  Indictment  that  the  busi- 
ness of  the  defendants,  plus  the  business  of  the  41  other  Individuals  and  firms 
not  concerned  In  the  conffialsslon  of  the  crime,  amounted  to  75  per  cent,  of  the 
total  business  In  ponltry  sought  to  be  controlled.  There  Is  no  allegation  In 
the  indictment  that  after  the  agreement  of  July  28, 1916,  was  entered  Into  the 
defendants  took  any  steps  to  persuade  the  other  41  competitors  to  submit  their 
business  to  the  corporation  or  to  submit  to  prlce.s  fixed  by  the  defendants, 
mach  less  that  the  41  other  competitors  did  so  agree.  There  Is  no  allegation 
In  the  indictment  that  the  defendants  were  In  any  position  to  Influence  by 
persuasion  or  coercion  the  41  other  competitors  to  assent  to  the  proposed 
contract.  For  aught  that  appears  to  the  contrary,  on  the  face  of  the  Indicts 
ment,  the  defendants  may  have  been  without  any  influence  In  the  trade.  The 
Indictment  does  not  predicate  the  criminality  of  the  defendants  upon  their 
agreement  with  ea<^  other  of  July  18,  1916;  in  fact,  the  indictment  Itself 
shows  that  the  6  defendants  could  not,  by  an  agreement  among  themselves 
only,  have  effected  a  monopoly  or  an  undue  restraint  of  trade,  as  it  appears 
that  they,  itogetber  with  41  other  competitors  controlled  bpt  75  per  cent  «f 

'  .11 
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the  business.  Therefore  their  agreement  with  each  other  would  not  In  and 
of  Itself  be  deemed  an  Infraction  of  the  statute  within  the  doctrine  laid  down 
by  the  Supreme  Court  of  the  United  States  in  United  States  v.  Standard 
on  Comimny,  221  V.  S.  1  [31  Sup.  Ct  502,  55  L.  Ed.  619,  ai  L.  B.  A.  (N.  S.) 
834,  Ann.  Cas.  1912D,  734]  and  United  States  v.  American  Tobacco  Company, 
221  U.  S.  106  [31  Sup.  Ot.  632,  65  L.  Ed.  663].  •  •  *  Thefre  Is  no  aUega- 
tlon  contained  In  the  indictment  showing,  or  tending  to  show,  that  the  de- 
fendants had  any  influence  or  control  whatever  over  the  41  competitors  whom 
the  defendants  agreed  should  submit  their  business  to  them.  To  paraphrase 
certain  language  used  by  the  court  In  United  States  v.  Whiting  [D.  O.]  212 
Fed.  466,  as  it  does  not  appear  from  the  indictment  that  the  defendants  had 
any  power  or  control  over  the  poultry  trade,  they  could  not  create  a  monopoly 
or  restrain  trade  within  the  spirit  of  the  Standard  Oil  and  American  Tobacco 
Company  Cases,  supra." 

On  January  19,  1917,  the  very  day  that  the  order  was  entered  grant- 
ing leave  to  the  district  attorney  to  resubmit  the  charge  to  the  same 
grand  jury,  a  new  indictment  meeting  the  defects  pointed  out  in  the 
opinion  of  Judge  Nott  was  filed  by  that  body  without  taking  any  addi- 
tional testimony.  The  defendants  attack  the  validity  of  the  indictment 
under  review  by  two  separate  motions — the  first  of  which  is  based 
upon  the  ground  that  the  same  was  found  without  any  legal  evidence 
to  sustain  it,  in  that  the  grand  jury  did  not  hear  any  witnesses,  but 
rdied  upon  the  testimony  given  by  the  witnesses  in  the  first  proceed- 
ing ;  the  second  of  which  is  based  upon  the  grounds,  among  others : 
(a)  That  the  facts  are  insufficient  to  constitute  a  crime;  (b)  that  the 
indictment  was  found  upon  illegal  and  incOTnpetent  evidence. 

[1]  To  sustain  the  point  made  in  the  first  motion,  counsel  rely  on 
the  case  of  State  v.  Ivey,  100  N.  C.  539,  5  S.  E.  407,  which  supports 
their  contention.  I  am,  however,  not  inclined  to  follow  that  decision, 
for  the  reason  that  it  is  too  technical.  It  seems  to  me  that  it  would  be 
an  idle  ceremony  for  the  same  grand  jury  to  rehear  the  same  witnesses, 
where  it  is  of  opinion  that  sufficient  evidence  was  taken  in  the  first  pro- 
ceeding to  meet  the  objections  which  resulted  in  a  demurrer  being  al- 
lowed to  a  defective  indictment.  I  do  not  think  it  is  an  invasion  of  any 
of  the  constitutional  rights  of  a  defendant  to  permit  the  practice  which 
was  followed  by  the  grand  jury  in  this  case.  My  view  of  the  matter 
is  that  convenience  and  expedition  in  the  administration  of  the  crimi- 
nal law  suggest  not  to  condemn  the  course  pursued  by  the  grand  jury 
in  failing  to  re-examine  the  witnesses,  particularly  where  an  mdictment 
is  filed  for  the  same  crime. 

[2]  There  is  no  substantial  reason  why  the  procedure,  where  a  mo- 
tion to  set  aside  an  indictment  is  granted  with  leave  to  resubmit  the 
charge  to  a  grand  jury,  should  not  be  followed  where  a  demurrer  is 
laid  to  an  indictment  with  leave  to  resubmit  the  charge.  Common- 
wealth v.  Clune,  162  Mass.  206,  38  N.  E.  435;  Commonwealth  v. 
Woods,  10  Gray  (Mass.)  447;  State  v.  Peterson,  61  Minn.  73,  63  N. 
W.  171,  28  L.  R.  A.  324;  Nordlinger  v.  U.  S.,  24  App.  D.  C.  406.  If 
the  minutes  disclose  that  the  recor4  is  destitute  of  sufficient  proof  to 
sustain  the  additional  allegations  of  the  new  indictment,  or  that  the  in- 
dictment was  based  upon  illegal  and  incMnpetent  testimony,  a  more 
serious  question  is  presented. 

[8]  In  support  of  the  second  motion,  it  is  urged  by  defendants  that 
the  indictment  cannot  be  upheld  for  the  reason  that  there  is  a  total 
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failure  of  legal  proof  to  sustain  the  allegation  in  the  indictment  that 
the  4  defendants,  above  named,  exclusive  of  the  defendant  Abelson, 
together  with  41  other  individuals  and  firms  mentioned  therein,  con- 
trolled 75  per  cent,  and  upwards  of  the  poultry  bought,  slaughtered,  and 
sold  in  Harlem  and  the  Bronx  of  this  city.  It  is  well  settled  by  the 
leading  authorities,  both  federal  and  state,  that  the  law  does  not  affix 
the  brand  of  condemnation  upon  any  contract,  agreement,  or  arrange- 
ment, unless  it  unreasonably  or  unduly  restricts  trade  or  commerce,  or 
unduly  or  unreasonably  restricts  competition  in  the  supply  or  price  of 
an  article  or  commodity  of  common  use,  or  tends  to  produce  such  re- 
sults. In  other  words,  it  must  be  shown  that  the  parties  who  seek  to 
control  or  monopolize  the  avenues  of  industry,  in  order  to  prevent  free 
and  unrestricted  competition  in  business  pursuits,  have  sufficient  power 
to  control  or  possess  effective  means  to  dominate  the  particular  busi- 
ness in  which  they  are  engaged.  Standard  Oil  Company  v.  U.  S.,  221 
U.  S.  1,  31  Sup.  Ct.  502.  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734;  United  States  v.  American  Tobacco  Co.,  221  U.  S. 
106,  31  Sup.  Ct.  632,  55  L.  Ed.  663 ;  People- v.  Baff,  98  Misc.  Rep.  547,. 
164  N.  Y.  Supp.  709,  opinion  by  Judge  Nott ;  United  States  v.  Whit- 
ing (D.  C.)  212  Fed.  466;  State  v.  Eastern  Coal  Co.,  29  R.  I.  254,  7a 
Atl.  1,  132  Am.  St.  Rep.  817,  17  Ann.  Cas.  96;  Marienelli  v.  United 
Booking  Offices  of  America  (D.  C.)  227  Fed.  165 ;  People  v.  Dwyer,. 
160  App.  Div.  542,  145  N.  Y.  Supp.  748,  affirmed  215  N.  Y.  46, 109  N. 
E.  103;  People  v.  Sheldon,  139  N.  Y.  251,  34  N.  E.  785,  23  L.  R.  A.. 
221,  36  Am.  St.  Rep.  690;  Cummings  v.  Union  Blue  Stone  Co.,  164  N. 
Y.  401,  58  N.  E.  525,  52  L.  R.  A.  262,  79  Am.  St.  Rep.  655, 

[4]  I  have  carefully  read  the  record  of  the  proceedings  before  the 
grand  jury,  and  I  fail  to  find  any  legal  proof  which  supports  the  allega- 
tions of  the  indictment  that  the  persons  mentioned  therein  controlled 
75  per  cent,  or  upwards  of  the  poultry  business  in  the  Harlem  and  the 
Bronx,  or  that  they  had  sufficient  control  of  the  poultry  business  in 
that  section  of  the  city,  so  as  to  bring  their  conduct  within  the  condem- 
nation of  the  law  in  relation  to  illegal  combinations.  There  is  abso- 
lutely nothyig  in  the  record  to  show  what  part  of  the  poultry  business 
was  controlled  by  the  defendants  and  the  other  persons  mentioned  in 
the  indictment.  The  percentage  of  business  controlled  by  the  defend- 
ant and  the  other  persons  is  based  upon  conjecture  and  speculation, 
rather  than  upon  facts. 

The  testimony  of  Mr.  Morrison,  one  of  the  attorneys,  who  assisted 
in  the  organization  of  the  Harlem  Live  Poultry  Association,  to  the 
eflfect  that  a  vast  njajority  of  the  live  poultry  dealers  in  the  section  of 
the  city  hereinbefore  referred  to  joined  the  association,  is  no  legal 
proof  that  these  persons  controlled  the  poultry  business  in  this  vicinity. 
He  evidently  must  have  referred  to  a  majority  in  number.  As  was 
said  in  Nat.  Pjrotective  Ass'n  v.  Cumming,  170  N.  Y.  321,  63  N.  E. 
369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648: 

"Mere  nnmbera  do  not  ordinarily  affect  the  quality  of  the  act.  •  •  • 
Whatever  one  man  may  do  alone,  he  may  do  In  combination  with  others, 
provided  they  have  no  unlawful  object  In  -vlevir." 

It  is  possible  that  the  parties  to  the  present  arrangement  may  have 
constituted  a  small  proportion  of  the  live  poultry  business,  and  ^e  mi~ 
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nority  who  did  not  join  the  association  may  have  controlled  a  greater 
percentage  or  proportion  of  this  business.  In  United  States  v.  Whit- 
ing, supra,  the  court  said : 

"This  Indictment  charges  a  conspiracy  In  restraint  of  trade.  It  does  not 
contain  the  allegations  of  Indictment  No.  454  as  to  the  percentage  of  milk  sold 
in  the  country  districts  for  shipment  to  the  Boston  and  Worcester  markets, 
which  was  bought  by  the  defendants,  nor  any  allegations  from  which  It 
can  be  Inferred  that  the  deff  ."idants  either  controlled  or  were  dominating 
factors  in  the  buying  market  In  the  country  or  selling  markets  in  those  cities. 
For  aught  that  appears,  they  may  have  been  unimportant  factors  In  each  one." 

The  testimony  of  Mr.  Gordon,  another  attorney  who  assisted  in  the 
organization  of  the  association  above  mentioned,  in  relation  to  the 
magnitude  of  the  business  controlled  by  it,  was  purely  hearsay,  and 
should  have  been  rejected  by  the  grand  jury,  for  tiie  reason  that  Gor- 
don specifically  testified  in  answer  to  a  question  propounded  by  a  grand 
juror  as  follows : 

•'Now,  g^entlemen,  what  I  have  testified  to  was  with  respect  to  what  happened 
every  week.  Of  course,  I  don't  know  of  my  own  knowledge.  I  am  assuming 
that  everything  happened  in  accordance  with  the  plan  laid  out  Whether  it 
did,  or  not,  I  don't  know.  I  dtm't  presume  to  know  personally  as  to  the 
principles  of  this  operation." 

[6]  Furthermore,  if  the  acts  of  the  defendants  were  to  constitute  a 
violation  of  the  law,  then  Gordon  and  Morrison  were  clearly  accom- 
plices in  the  commission  of  a  crime.  Gordon  testified  that  he  conceived 
the  scheme  of  the  organization  above  mentioned,  and  that  he  counseledi 
and  advised  the  defendants  in  their  business  affairs,  and  Morrison  tes- 
tified that  he  co-operated  and  was  associated  with  him  in  the  plan  which 
brought  the  association  into  existence,  and  that  he  also  advised  the 
defendants  with  reference  to  the  management  of  their  business.  Like- 
wise Nathan  Neuman  was  an  accomplice,  for  according  to  his  testi- 
mony he  became  one  of  the  agents  of  the  association,  and  aided  and 
assisted  it  in  carrying  out  the  plan  which  resulted  in  the  indictment  of 
the  defendants. 

These  three  witnesses  being  accomplices  a$  a  matter  of  law,  it  is 
necessary,  therefore,  to  sustain  the  indictment,  that  their  testimony 
should  be  corroborated  by  other  evidence  tending  to  implicate 
the  defendants  in  the  unlawful  combination.  After  a  most  careful 
examination  of  the  record,  I  am  forced  to  the  conclusion  that  there  is 
no  competent  testimony  to  connect  the  defendants  with  the  commis- 
sion of  the  crime  (if  any  crime  was  committed).  People  v.  O'Farrell, 
175  N.  Y.  323,  67  N.  E.  588;  People  v.  Becker,  215  N,  Y.  126,  109  N. 
E.  127,  Ann.  Cas.  1917A,  600. 

[8]  The  testimony  of  Altman,  a  bookkeeper  of  the  corporation  with 
which  the  defendants  were  connected,  that  he  had  prepared  from  books 
of  said  corporation  a  summary  showing  the  volume  of  business  trans- 
acted, the  expenses  of  the  business,  the  gross  profits,  the  net  profits, 
and  the  balance  in  the  treasury  of  the  corporation,  was  clearly  incom- 
petent, and  upon  no  conceivable  theory  was  such  testimony  admissible 
against  the  defendants,  who  were  the  officers  of  the  corporation,  for 
the  reason  that  no  proper  foundation  was  laid,  establishing  that  the 
entries  in  the  books  were  made  with  the  knowledge  of  the  defendants. 
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or  that  they  authorized  or  caused  such  entries  to  be  made,  or  tiiat  they 
had  some  connection  with  the  entries  therein.  People  v.  Levis,  9d 
Misc.  Rep.  513,  161  N.  Y.  Supp.  824;  Rudd  v.  Robinson,  126  N.  Y. 
113,  26  N.  E.  1046,  12  L.  R.  A.  473,  22  Am.  St.  Rep.  816;  People  v. 
Bumham,  119  App.  Div.  302,  104  N.  Y.  Supp.  725;  People  v.  Bum- 
ham,  120  App.  Div.  388,  106  N.  Y.  Supp.  57.  It  is  therefore  clear  that, 
in  the  absence  of  proper  proof,  not  only  are  the  book  entries  of  a  cor- 
poration not  evidence  against  a  director  or  stockholder  thereof,  but  like- 
wise a  summary  prepared  from  the  books  of  a  corporation  is  also  in- 
competent evidence  against  an  officer  thereof. 

For  the  reasons  herein  stated,  the  motion  to  set  aside  the  indictment 
for  failure  of  the  grand  jury  to  examine  the  witnesses  anew  before 
finding  the  present  indictment  is  denied,  but  the  motion  to  set  aside  the 
indictment  upon  the  grounds  that  the  evidence  before  the  grand  jury 
fails  to  show  that  the  defendants  committed  the  crime  charged  therein, 
and  that  incompetent  testimony  was  received  in  support  thereof,  is 
granted. 

Ordered  accordingly. 


PEOPLE,  on  Complaint  of  HIOKEY,  v.  WHITBLOW. 
(CHty  Magistrates'  Court  of  New  Yotk  City.    June  25,  1»17.) 

1.  HiALTH  «=»3a — "Tenement  House" — Statutb. 

A  bnlldlng,  on  a  lot  20  by  100  feet,  being  a  four-atory  brick  structure 
designed  for  four  families,  one  on  eacb  floor,  was  a  "tenement  bouse,'* 
wltbln  tbe  Tenement  House  Law  (ConsoL  Laws,  c.  61). 

[Ed.  Note. — For  other  cases,  see  Health,  Cent.  Dig.  ff  32. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Tenement  House.] 

2.  CBnctNAi.  Law  <8=5»317 — Failuke  to  Testctt — Pbesumftion — Statute. 

Under  Code  Cr.  Proc.  S  H93,  providing  that  defendant's  refusal  to  testify 
creates  no  presumption  against  him,  In  a  prosecution  for  violating  the 
Tenement  House  Law,  the  court  can  Indulge  no  presumption  from  de- 
fendant's failure  to  take  the  stand  and  deny  knowledge  or  connection 
with  Illegal  changes  In  tbe  premises  when  he  became  owner. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  i  732.] 

3.  ELkai/ch  «=»32 — Teneuent  House  Law — Constbuotion. 

In  a  prosecution  for  violating  the  Tenement  House  Law,  the  statute 
should  be  strictly  construed ;  but,  as  the  law  Is  designed  to  protect  health 
and  promote  the  community  welfare.  It  must  receive  the  same  construc- 
tion, whether  Involved  In  a  strictly  penal  proceeding  or  not. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent.  Dig.  §  32.] 

4.  Hbalth    «=932 — Teneicent    House    Law — "BscoNsraucnoN" — ^"Re-Ebec- 

TION." 

Alterations  in  a  four-story  tenement  house,  consisting  In  making  provi- 
sion for  two  families  on  a  floor,  Instead  of  one,  were  not  a  "reconstruc- 
tion" OT  "re-«rectlon"  of  the  building  as  a  whole,  within  the  Tenement 
House  Law. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent  Dig.  (  82. 

For  other  deflnltloos,  see  Words  and  Phrases,  First  and  Second  Series, 
'    Reconstmctlon.] 
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R  Health  ^soSZ—TxTuaatiT  Hottbb  Law — "Aicovk  Room." 

An  "alcore  room,"  within  Tenement  House  Lew,  g  65,  relative  to 
alcoves  and  alcove  rooms,  is  a  room  with  an  alcove. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent.  Dig.  i  32. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Alcove  Boom.] 

6.  Health  ®s>32 — ^Tknkmbnt  House  Law — ^Alcove  Rooms. 

Under  Tenement  House  Law,  i  65,  relative  to  alcoves  and  alcove  rooms, 
an  alcove  must  conform  to  the  requirements  of  the  law,  and  the  room 
must  also,  either  as  a  whole  or  as  to  any  subdivisions. 

[Ed.  Note.— E\)r  other  cases,  see  Health,  Cent  Dig.  {  32.] 

7.  Health  9=»32 — ^Tenemekt  House  Law — Construction. 

Tenement  House  Law,  §  65,  relative  to  alcoves  and  alcove  rooms.  Is  to 
be  read  with  sections  62  and  72,  forbidding  the  creation  or  construction 
of  new  rooms  without  windows ;  section  65  aiming  to  define  a  room,  and 
Laws  1906,  c.  250,  merely  amending  a  pre-existing  provision  to  redefine 
more  clearly  certain  expressions  used  therein. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent.  Dig.  {  32.] 

8.  Health  «s»32— Tenement  House  Law — Wateb-Globet  Compartments — 

Statute. 

Under  Tenement  House  Law,  §  03,  providing  that  in  houses  erected 
before  and  after  April  10,  1901,  there  shall  be  a  window  In  water-closets, 
except  that  there  may  be  a  skylight  on  the  top  floor,  the  owner  of  a 
tenement  house  was  required  to  have  a  window  in  water-closet  com- 
partments, though  the  house  was  built  before  the  statute  took  effect. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent  Dig.  |  32.] 

9.  Health  «=»32 — Tenement  House  Law — Bathrooms. 

Tenement  House  Law,  §  93,  providing  that  in  every  tenement  house 
hereafter  erected  there  shall  be  a  separate  water-closet  In  a  separate 
compartment  within  each  apartment,  did  not  affect  tenement  house 
premises,  built  before  the  act  took  effect,  consisting  of  a  four-story  build- 
ing, with  one  apartment  on  each  floor,  which  were  altered  to  accommodate 
two  families  on  each  floor ;  the  bathroom  not  even  being  reconstructed  or 
relocated,  but  somewhat  diminished  in  size  and  the  fixtures  renewed,  a 
matter  permitted  by  section  93,  while  section  99  permits  one  closet  to 
two  families  in  existing  houses. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  g  32.] 

10.  Health  «=»32 — Tenement  House  Law — Construction — Eepobt  to  Leg- 
islative Committee — "Hall." 

The  word  "hall,"  as  used  in  Tenement  Mouse  Ijaw,  g  72,  may  be  In- 
ferred to  mean  public  hall  only;  the  word  having  been  so  used  In  the 
report  to  the  legislative  committee  of  1900. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent  Dig.  g  32. 
For  other  definitions,  see  Words  and  Phrases,  HalL] 

11.  Health  «s>32 — ^Tenement  House  Law — Private  Hall — ^Lobs  of  Identitt. 

Where  the  owner  of  a  tenement  house,  accommodating  one  family  on 
each  of  its  four  floors,  In  making  each  floor  accommodate  two  families, 
made  the  bathroom  accessible  from  the  former  public  hall,  the  former  pri- 
vate hall  so  connected  with  the  public  hall  lost  its  identity,  and  became  a 
part  of  the  public  hall,  and,  not  being  separated  by  a  door.  Is  not  to  be 
deemed  a  separate  ball,  within  the  meaning  of  Tenement  House  Law,  g  66. 

[Ed.  Note. — For  other  cases,  see  Health,  C^nt  Dig.  g  82.] 
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12.  Hkaltk  «s332 — Tenement  Hovse  I^aw — ^"Pbivatb  Haix." 

Where  there  was  only  one  apartment  on  each  floor  of  a  tenement 
bouse,  an  extension  of  the  hall,  being  shut  off  from  the  $talr  ball,  was 
within  an  apartment,  and  was  a  "private  hall." 

(Ed.  Note. — ^EV>r  other  cases,  see  Health,  Cent  Dig.  {  32.] 

13.  Skalth   9=932 — ^Tenement  House   Law — ^"Hall  Tuebeafteb   Ebected." 

Where,  by  taking  away  a  door  in  an  old  hall  In  a  tenement  house,  an 
extension  thereof  was  made  freely  accessible,  the  alteration  was  not 
'Within  the  superficial  limits  of  an  existing  structure,  and  the  old  public 
liall,  though  a  pre-existing  hall,  was  re-created,  so  as  to  come 'within  the 
requirement  of  Tenement  House  Law,  S  72,  as  to  a  hall  "thereafter 
erected." 

[Ed.  Note. — EV>r  other  cases,  see  Health,  Cent.  Dig.  §  32.] 

14.  Health  «=>32 — Tenement  House  Law — ^Xixeqautt  of  Altebations — Xv- 

tbobization  bt  AniaNiSTKATiVE  Oincia. 

No  administrative  officer  can  make  legal  alterations  in  a  tenement 
house  that  are  in  fact  illegal  by  Tenement  House  Law,  8  4,  proTlding  that 
no  tenement  house  can  at  any  time  be  altered,  so  as  to  be  in  violation  of 
any  provisions  of  the  chapter. 

[Ed.  Note. — S\>r  other  cases,  see  Health,  Cent.  Dig.  J  32.] 

15.  HEA1.TH     «S»32 — ^I^NEVRNT     HOUSB     LAW — ^VIOLATION     BT     MAINTAINING 

PBKlnSES. 

The  purchaser  of  a  tenement  house,  illegally  altered  by  his  predecessor, 
by  maintaining  the  premises  so  unlawfully  altered,  violated  the  Tenement 
House  Law,  but  not  willfally,  although  no  notice  of  violations  was  served 
on  him,  a  matter  only  prerequisite  to  recovery  of  the  civil  penalty. 

[Ed.  Note.— £Vr  other  cases,  see  Health,  Cent  Dig.  S  32.] 

Herman  Whitelow  is  charged  with  violating  the  Tenement  House 
Law.    Defendant  found  guilty. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (William  J.  Millard 
and  F.  E.  V.  Dunn,  both  of  New  York  City,  of  counsel),  for  complain- 
ant. 

Louis  Rosenberg,  of  New  York  City,  for  defendant 

COBB,  City  Magistrate.  This  prosecution  is  on  information  pre- 
sented by  the  tenement  house  department  of  the  city  of  New  York. 
The  defendant  is  charged  with  the  violation  of  divers  sections  of  the 
Tenement  House  Law  (chapter  99,  Laws  of  1909;  chapter  61  of  the 
Consolidated  Laws)  by  reason  of  maintaining  his  premises  in  the  con- 
dition hereinafter  stated.  Violations  of  said  Tenement  House  Law 
are  misdemeanors  (section  124),  and  the  defendant  having  duly  waived 
his  right  to  be  tried  in  Special  Sessions  before  three  judges,  and  the 
complainant  consenting,  I  proceeded  to  hold  a  Court  of  Special  Ses- 
sions and  tried  the  defendant,  as  provided  by  the  Inferior  Criminal 
Courts  Act  for  certain  classes  of  misdemeanors,  which  specifically  in- 
clude Tenement  House  Law  violations  (chapter  659,  Laws  of  1910,  as 
amended  by  chapter  531,  Laws  of  1915,  art.  3a,  §§  43,  44). 

The  material  facts  as  they  appeared  upon  the  trial  are  as  follows : 
[1]  In  or  about  the  year  1873  the  building  complained  of  was  con- 
structed on  a  lot  20  feet  wide  by  100  feet  deep,  being  one  of  a  row  of 
uniform   four-story  brick   tenements.     The .  building  was  designed 
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for,  and  until  the  alterations  hereinafter  mentioned  was  occupied,  by, 
four  families,  one  on  each  floor.  At  all  times,  both  before  and  after 
said  alterations,  thfe  building  has  come  within  the  definition  of  a  tene- 
ment house,  including  amendments  to  such  definition.  See  Tenement 
House  Act  (Laws  of  1901,  c.  334)  §  1,  subd.  2 ;  Aldrich  v.  Laul,  126  App. 
Div.  427,  110  N.  Y.  Supp.  897;  Grimmer  v.  Tenement  House  Depart- 
ment, 204  N.  Y.  370,  374,  97  N.  E.  884;  chapter  99,  Laws  of  1909,  su- 
pra, art.  1,  §  2,  subd.  1 ;  chapter  13,  Laws  of  1912. 

It  abundantly  appears  that  some  time  between  November,  1909,  and 
July  1,  1910,  the  premises  were  altered  on  each  floor  as  follows:  By 
removing  the  cross-partition  separating  the  two  front  and  thd  two  rear 
rooms  respectively,  and  by  putting  two  new  partitions  in  the  stead  of 
each  one  removed,  thereby  diminishing  the  size  of  the  rooms  and  mak- 
ing two  additional  interior  rooms ;  by  cutting  a  door  from  the  inner 
hall  into  the  bathroom,  at  the  same  time  reducing  the  size  of  the 
latter;  and  by  removing  the  door  from  the  "public  hall"  to  the 
inner  or  private  hall,  thus  connecting  it  with  the  public  hall  and 
making  the  bathroom  accessible  from  the  public  hall — all  of  which 
resulted  in  two  apartments  on  each  floor  with  a  common  bathroom  ac- 
cessible from  the  public  hall,  including  the  newly  connected  private 
hall. 

On  February  4,  1910,  an  application  for  leave  to  alter  with  accom- 
panying plans,  were  filed  with  the  tenement  house  department,  and 
thereafter  approved  on  March  3,  1910.  The  complainant  contends 
that  such  plans  did  not  accurately  represent  the  actual  alteraticms,  while 
defendant  maintains  the  contrary ;  but,  in  view  of  what  is  hereinafter 
decided,  it  becomes  unnecessary  to  determine  this  point.  It  was,  how- 
ever, convincingly  proved  that  a  very  substantial  part  of  the  work 
was  done  before  the  application  was  even  filed,  despite  the  provisions 
of  section  120  that  the  construction,  alteration,  or  conversion  of  such 
tenement  house  shall  not  be  commenced  unless  specifications  and  plans 
first  be  submitted  and  approved.  The  work  was  fully  completed  be- 
fore the  defendant  took  title,  on  or  about  July  1,  1910. 

[2]  These  alterations,  complainant  contends,  were  illegal  in  the  par- 
ticulars. hereinafter  referred  to.  The  complainant  charges  that  such  al- 
leged illegal  alterations,  if  not  done  with  the  active  participation  and 
connivance  of  the  defendant,  were  at  least  done  with  his  knowledge. 
Notwithstanding  certain  suspicious  circumstances,  I  do  not  deem  this 
to  have  been  sufficiently  proved,  and  I  shall  therefore  assume  the  de- 
fendant to  have  been  innocent  of  any  knowledge  of  or  connection  with 
such  changes  when  he  became  owner.  I  can  certainly  indulge  no  pre- 
sumption from  his  failure  to  take  the  stand  and  to  deny  such  knowl- 
edge.   Code  Cr.  Proc.  §  393. 

The  people  say  the  defendant  has  violated  the  law  in  the  follow- 
ing particulars :  (a)  By  maintaining  on  each  floor  two  unlawful  addi- 
tional interior  rooms,  one  front  and  one  rear ;  (b)  by  unlawfully  main- 
taining one  front  apartment  of  three  rooms  and  one  rear  apartment 
of  four  rooms  on  the  first  floor,  and  two  apartments  of  four  rooms 
each,  front  and  rear,  respectively,  on  each  of  the  other  floors ;  (c)  by 
unlawfully  maintaining  a  bathroom  in  the  public  hall  on  each  floor;  (d) 
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by  tnaintaming  an  unlawful  public  hall  on  each  floor ;  and  (e)  general- 
ly by  maintaining  the  said  tenement  house,  unlawfully  occupied  by  an 
additional  family  on  each  floor,  and  refusing  to  make  said  tenement 
house  conform  to  the  Tenement  House  Law.  I  shall  disregard  (b) 
and  (e),  inasmuch  as  they  stand  or  fall  with  propositions  (a),  (c),  and 
(d). 

I  find  as  to  (a)  that  none  of  these  additional  rooms,  if  they  be  con- 
sidered such,  had  "at  least  one  window  opening  directly  upon  the 
street  or  upon  a  yard  or  court,"  as  required  by  section  62,  chapter  99, 
Laws  of  1909,  when  said  additional  rooms  were  constructed  or  created, 
and  that  each  of  said  rooms  exceeded  70  square  feet  in  area.  I  find 
as  to  (c)  that  none  of  Ae  water-closet  compartments  had  a  window 
opening  upon  a  street,  court,  or  yard,. as  required  by  section  93  as 
then  enacted.  I  find  as  to  (d)  that  neither  the  original  public  hall  nor 
the  alleged  extension  or  connecting  hall  had  any  window  opening  upon 
a  street,  or  a  yard,  or  a  court,  as  Required  by  section  66  as  then  en- 
acted. 

I  deem  these  findings  sufficient  to  support  an  adequate  determina- 
tion, though  naturally  other  requirements  are  involved  with  them,  as 
well  as  other  contentions  of  counsel.  As  to  these  latter  I  shall  herein- 
after make  any  further  comment  that  may  seem  necessary.  I  shall  now 
proceed  to  consider  whether  or  not  the  law  was  violated  in  fact  at  the 
time  and  by  virtue  of  such  alterations,  and,  if  so,  whether  the  defend- 
ant is  now  in  any  way  chargeable  therewith. 

[3]  In  construing  the  Tenement  House  Law  we  are  reminded  on  the 
one  hand  that  this  is  a  penal  proceeding,  and  calls  for  a  strict  construc- 
tion, and  on  the  other  that  said  law  is  designed  to  protect  the  health 
and  promote  the  welfare  of  the  community.  It  plainly  must  receive 
the  same  construction,  whether  its  construction  be  involved  in  a  strictly 
penal  proceeding  or  not,  since  otherwise  there  would  arise  conflicting 
interpretations  and  inextricable  confusion.  In  People  ex  rel.  Cohen  v. 
Butler,  125  App.  Div.  384,  388,  109  N.  Y.  Supp.  900,  903,  a  tenement 
house  case,  the  court  quoted  with  approval  the  following  language  from 
People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  43,  49,  1  N.  E.  599,  600, 
also  quoted  in  Spencer  v.  Myers,  150  N.  Y.  269,  275,  44  N.  E.  942,  944, 
34  L.  R.  A.  175,  55  Am.  St.  Rep.  675 : 

"In  the  interpretation  of  statutes  the  great  principle  which  Is  to  control  is 
the  intention  ot  the  Legislature  In  passing  the  same,  which  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of  making  the  statute  as  well  as 
other  circumstances.  A  strict  and  literal  interpretation  Is  not  always  to  be 
adhered  to,  and  where  the  case  is  brought  within  the  Intention  of  the  makers 
of  the  statute,  it  is  within  the  statute,  although  by  a  technical  interpretation  it 
Is  not  wltMn  its  letter." 

The  same  case  also  approves  the  following  rule  of  construction  in 
People  ex  rel.  Jackson  v.  Potter,  47  N.  Y.  375,  378: 

"In  the  construction  of  a  law,  every  part  of  It  must  be  viewed  in  conneo 
tlon  with  the  whole,  so  as  to  make,  if  possible,  all  its  parts  harmonious. 
•  •  •  The  Intent  of  the  lawmaker  is  to  be  sought  for.  When  it  is  dis- 
covered, it  Is  to  prevail  over  the  literal  meaning  of  the  words  of  any  part 
of  the  law.  And  this  Intent  is  to  be  discovered,  not  alone  by  considering  the 
words  of  any  part,  but  by  ascertaining  the  general  purpose  of  the  whole,  and 
1«6N.Y.S.— 10 
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by  considering  the  evil  which  existed  calling  for  the  new  enactment  and  the 
remedy  which  was  sought  to  be  applied." 

Judge  Scott,  after  quoting  as  above,  adds  (47  N.  Y.  388) : 
"The  Tenement  House  Act  is  one  of  great  public  importance,  designed  to 
effect  and  enforce  much-needed   reforms  in  the  construction  of  tenement 
houses  in  our  cities,  and  thus  to  promote  the  public  liealtb,  welfare,  and  mo- 
rality." 

In  the  matter  of  Gutting  v.  Brennan,  97  App.  Div.  23,  at  page  27,  89 
N.  Y.  Supp.  574,  at  page  577  (affirmed  without  opinion.  Cutting  v. 
Brennan,  179  N.  Y.  568,  73  N.  E.  1122),  the  court  said: 

"The  manifest  purpose  of  the  law  is  to  secure  the  safety  of  the  occupants  of 
tenement  houses,  and  no  construction  •  •  •  'should  be  adopted  which 
would  tend  necessarily  to  increase  their  peril.  •  •  •  A  strict  construc- 
tion must  yield  to  one  which  is  in  consonance  with  the  beneUdal  object  of  the 
legislation.    •    •    •" 

It  is  true  that  in  the  above  case  the  construction  favored  the  owner, 
but  this  should  make  no  diflference.  In  People  ex  rel.  Krekeler  v.  But- 
ler (Supreme  Ct.,  Spec.  Term,  June,  1908)  166  N.  Y.  Supp.  467,  at 
469,  where  an  air  shaft  was  sought  to  be  constructed,  defendant  con- 
■  tended  it  was  beneficial  to  the  occupants.  The  court  nevertheless  for- 
bade it,  saying  that,  as  it  involved  the  reduction  of  a  room  to  less  than 
its  legal  size,  "any  other  construction  will  permit  the  building  of  a  room 
hardly  large  enough  to  cage.a  wild  beast." 

In  Grimmer  v.  Tenement  House  Department,  134  App.  Div.  896, 
899,  119  N.  Y.  Supp.  812,  814  (reversed  on  other  grounds  204  N.  Y. 
370, 97  N.  E.  884),  the  court  says : 

"This  Tenement  House  Act  was  passed  with  deliberation,  after  a  report  had 
been  made  to  the  Legislature  by  a  commission  especially  appointed  to  consider 
the  subject  of  tenement  houses  and  to  prepare  and  report  a  law  respecting 
them.  It  was  designed  to  be  a  comprehensive  act,  covering  the  whole  sub- 
ject. *  •  *  It  is  quite  clear  that  it  was  the  purpose  of  the  Legislature  to 
segregate  tenement  houses  from  other  buildings,  and  to  enact  an  elliclent  and 
comprehensive  law  upon  the  subject." 

In  Racine  v.  Morris,  201  N.  Y.  240,  94  N.  E.  864,  the  court  says : 
"Section  95  of  the  Building  Code  imposed  liUewise  new  duties  upon  the 
owners  and  occupants  of  buildings.  •  •  •  The  section  Is  in  its  nature 
*  •  *  salutary  and  remedial.  •  •  •  It  is  incumbent  upon  us  to  give 
it  a  construction  as  broad  and  liberal  as  a  reasonable  and  fair  understanding 
of  Its  language  will  permit" 

See,  also,  City  of  New  York  v.  Foster,  148  App.  Div.  258,  133  N.  Y. 
Supp.  152;  Health  Department  v.  Rector,  145  N.  Y.  32,  39  N.  E.  833, 
27  L.  R.  A.  710,  45  Am.  St.  Rep.  579;  People  ex  rel.  Van  Buren  v. 
Miller,  161  App.  Div.  138,  143,  144,  146  N.  Y.  Supp.  403. 

Further : 

"It  is  not  the  hardship  of  the  Individual  case  that  determines  the  question, 
but  rather  the  general  scope  and  effect  of  the  legislation  as  an  exercise  of  the 
police  power  in  protecting  health  and  promoting  the  welfare  of  the  community 
at  large."  Tenement  House  Dept  v.  Moeschen,  179  N.  I.  3^6,  330,  72  N.  E.  231, 
70  L.  R.  A.  701,  103  Am.  St.  Rep.  910,.  1  Ann.  Cas.  439  (alUrmed  203  U. 
S.  583,  27  Sup.  Ct.  781,  51  L.  Ed.  328). 

See,  also.  Matter  of  Mcintosh  v.  Johnson,  211  N.  Y.  265,  271,  105 
N.  E.  414,  L.  R.  A.  1915D,  603 ;  Matter  of  Stubbe  v.  AdamsMi,  220  N. 
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Y.  459,  466;  People  ex  rel.  Krekeler  v.  Butler,  supra;  People  ex  rel. 
Ungrich  V.  Grain,  47  Misc.  Rep.  281,  95  N.  Y.  Supp.  906. 

It  has  been  expressly  held  in  numerous  decisions  that  the  report  of 
the  l^slative  committee  on  the  tenement  house  legislation  may  be  con- 
sidered   Thus  in  Grimmer  v.  Tenement  House  Department,  supra, 

134  App.  Div.  at  page  902,  119  N.  Y.  Supp.  at  page  816,  the  court  says  : 

"Of  that  report  we  may  take  judicial  notice  In  seeking  to  ascertain  the 
Intention  of  the  Legislature.  Tenement  House  Department  v.  Moescben,  and 
Peos>le  ex  rel.  Cohen  t.  Butler,  suprEu" 

The  phrase  "hereafter  erected"  occurs  frequently  in  the  Tenement 
House  Law,  and  is  of  some  mcMnent  in  its  construction  in  the  case  at 
bar.  I  shall  assume  that  the  word  "erect"  is  synonymous  with  "con- 
struct."   State  ex  rel.  City  of  Chillicothe  v.  Gordon,  233  Mo.  383,  389, 

135  S.  W.  929;  Butz  v.  Construction  Co.,  199  Mo.  279,  285,  97  S.  W. 
895.  See,  also,  Webster  and  other  lexicographers.  In  addition  to  the 
word  "erect,"  there  is  also  used  the  words  "'construct"  and  "create," 
which  in  a  comprehensive  law  I  shall  assume  to  have  been  used  advis- 
edly, and  therefore  to  be  accorded  their  full  and  natural  meaning  in 
connection  with  internal  changes  and  alterations. 

[4]  The  alterations  made  herein,  though  radical  in  making  provi- 
sions for  two  families  on  a  floor,  instead  of  one,  are  not  to  be  construed 
as  a  reconstruction  or  re-erection  of  the  building  as  a  whole.  In  Brill 
V.  Miller,  140  App.  Div.  602,  605,  125  N.  Y.  Supp.  865,  867,  an  altera- 
tion is  referred  to  as  "a  change  or  changes  within  the  superficial  limits 
of  an  existing  structure,  or  a  change  of  form  or  state  which  does  not 
affect  the  identity  of  the  subject."  See,  also.  Madden  v.  Hughes,  104 
App.  Div.  101,  93  N.  Y.  Supp.  324,  and  Grady  v.  Cable  Co.,  153  App. 
Div:  401,  138  N.  Y.  Supp.  549;  Commonwealth  v.  Hayden,  211  Mass. 
296,  297,  97  N.  E.  783 ;  Grantwood  Lumber  Co.  v.  Abbott,  80  N.  J. 
Law,  564,  78  Atl.  1046;  Words  and  Phrases  Judicially  Defined. 

Reverting  to  the  several  findings  herein,  (a),  (c),  and  (d),  supra,  the 
first  concerns  the  additional  rooms.  As  to  these  defendant  declares 
they  are  alcoves,  and  further  that,  being  in  a  house  erected  before  the 
Tenement  House  Law  contemplated  that  alcoves  should  be  treated  as 
rooms  (see  section  71,  chapter  334,  Laws  of  1901),  they  are  therefore 
legal  alcoves.  At  the  time  of  the  alteration  section  72  of  the  present 
act  provided,  and  still  provides : 

"Any  additional  room  or  hall  that  is  hereafter  constmcted  or  created  In  a 
teiement  house  Ediall  comply  In  all  respects  with  the  provisions  of  this  article, 
except  that  such  rooms  may  be  of  the  same  height  as  the  other  rooms  on  the 
same  stoiy  of  the  house." 

Section  65  reads : 

"Sec.  65.  Alcove*  and  Alcove  Roomt.  An  alcove  In  any  room  in  a  tenement 
house  hereafter  erected  shall  be  separately  lighted  and  ventilated  as  provided 
In  sections  62  and  63,  and  shall  be  not  less  than  70  square  feet  In  area.  No 
part  of  any  room  in  a  tenement  house  hereafter  erected  shall  be  Inclosed  or 
subdivided  at  any  time,  wholly  or  in  part,  by  a  curtain,  portiere,  fixed  or  mov- 
able i>artItlon  or  other  contrivance  or  device,  unless  such  part  of  the  room  so 
eiicl<»ed  or  subdivided  shall  contain  a  window  as  required  by  sections  62  and 
63  of  this  diapter,  and  a  floor  area  of  not  less  than  seventy  square  feet" 
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As  this  section  read,  before  amended  by  chapter  250  of  tiie  Laws  of 
1908,  the  case  of  Peofjie  ex  rel.  Comman  v.  Sutler,  120  App.  Div.  590, 
105  N.  Y.  Supp.  117  (1907),  declared  that  an  alcove  room  was  a  room 
containing  an  alcove  and  not  the  alcove  itself,  and  that  an  alcove  was 
not  to  be  considered  as  subject  to  the  requirements  of  a  room  as  to 
size,  lighting,  and  ventilating. 

[5,  8]  As  the  section  now  reads,  an  alcove  must  be  separ^tdy  lighted 
and  ventilated  as  in  the  case  of  a  room  of  the  same  size.  In  addition, 
no  room  shall  be  inclosed  or  subdivided  without  being  similarly  lighted 
and  ventilated  and  containing  at  least  70  square  feet.  Plainly  an  al- 
cove room  is  a  room  with  an  alcove.  Accordmg  to  the  foregoing,  the 
alcove  must  conform  to  the  requirements,  and  so  must  the  room,  ei- 
ther as  a  whole  or  as  to  any  subdivisions.  Consequently  I  fail  to  see 
how  this  leaves  any  place  for  a  so-called  alcove  room. 

It  is  clear  to  my  mind  despite  counsel's  elaborate  and  ingenious  argu- 
ment that  not  only  was  the  amendment  designed  to  meet  such  decision, 
but  did  in  fact  meet  it.  In  Caminetti  v.  U.  S.,  242  U.  S.  470,  475,  37 
Sup.  Ct.  192,  194  [61  L.  Ed. 442],  the  federal  Supreme  Court  says: 

"Wbere  the  language  is  plain,  and  admits  of  no  more  than  one  meaning, 
the  duty  of  Interpretation  does  not  arise,  and  the  rules  which  are  to  aid 
doubtful  meanings  need  no  discussion.  Hamilton  v.  Rathbone,  175  U.  S.  414, 
421  [20  Sup.  Ct  155,  44  li.  E]d.  219]." 

See,  also.  People  v.  Abeel,  182  N.  Y.  415,  419,  75  N.  E.  307,  1  L.  R. 
A.  (N.  S.)  730,  3  Ann.  Cas.  287. 

[7]  As  to  the  defendant's  contention  that  section  65,  supra,  applies 
only  to  structures  "hereafter  erected,"  and  that  this  was  not  in  that 
category,  I  am  clearly  of  the  opinion  that  section  65  is  to  be  read  with 
sections  62  and  72,  supra,  which  distinctly  forbid  the  creation  or  con- 
struction of  new  rooms  without  windows,  and  that  section  65  aims  to 
define  a  room.  The  then  owner  deliberately  created  a  room  in  violation 
of  the  intent  and  purpose  of  the  act,  and  it  does  not  seem  that  the  act 
should  be  so  strictly  construed  as  to  assume  that  the  Legislature  intend- 
ed a  loophole  for  such  an  evasion.  Chapter  250  of  the  Laws  of  1908 
simply  amended  a  pre-existing  provision,  so  as  to  redefine  more  clearly 
certain  expressions  used  therein. 

[8]  The  second  finding  relates  to  the  water-closet  compartments. 
Section  93  provides  that  in  tenement  houses  erected  both  before  and 
after  April  10,  1901  (when  the  original  act  took  effect),  there  shall  be  a 
window,  except  there  may  be  a  skylight  on  the  top  floor.  Section  62 
makes  like  provision  also  as  to  such  compartments  and  bathrooms  in 
tenements  thereafter  erected  only.  Both  sections  specify  in  detail  as  to 
the  location  and  size  of  the  windows.  I  do  not  see  how  the  defendant 
can  escape  this  requirement  under  section  93. 

[9]  As  to  the  bathroom  being  illegally  converted  for  use  in  two 
apartments,  as  contended  by  the  corporation  counsel,  I  think  the  pro- 
vision of  section  93  that  "in  every  tenement  house  hereafter  erected 
there  shall  be  a  separate  water-closet  in  a  separate  compartment  within 
each  apartment"  does  not  affect  these  premises,  since  the  bathroom 
was  not  even  reconstructed  or  relocated,  but  at  the  most  somewhat  di- 
minished in  size  and  the  fixtures  renewed,  which  latter  is  expressly  per- 
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nritted  by  section  93.  Moreover  section  99  permits  one  water-closet  to 
two  families  in  existing  houses.  This  is  recognized  in  Kiesel  v. 
Crjun  (Greenbaum,  J.,  Supreme  Ct.)  166  N.  Y.  Supp.  456,  which 
is  cited  by  the  corporation  counsel.  The  court  there  refused  to  allow 
a  newly  located  bathroom,  because  access  thereto  could  only  be  gained 
through  a  bedroom,'  an  illegal  alteration  within  the  meaning  of  present 
section  4  hereinafter  referred  to,  and  not  because  there  had  to  be  a 
separate  toilet  for  each  apartment. 

The  third  finding  relates  to  the  public  hall  and  the  alleged  extension. 
By  section  66  every  public  hall  in  a  tenement  thereafter  erected  shall 
have  a  window  as  uiere  specified.    Also : 

"Any  part  of  a  ball  which  Is  shut  off  from  any  other  part  of  said  hall  by  a 
door  or  doors  shall  be  deemed  a  separate  hall  within  the  meaning  of  this 
section." 

By  section  72  any  "hall  that  is  hereafter  constructed  or  created 
*  *  *  shall  comply  *  *  *  with  the  provisions  of  this  article." 
Subdivision  5  of  section  2  says  a  "public  hall"  is  a  hall,  corridor,  or 
pass^eway  not  within  an  apartment. 

[10]  I  infer  that  the  word  "hall,"  as  used  in  section  72,  means  pub- 
lic hall  only,  as  "hall"  is  so  used  in  the  Report  to  the  Legislative  Com- 
mittee of  1900,  pp.  33,  38,  39,  96. 

[11-13]  The  corporation  counsel  asserts  that  in  making  the  bath- 
room accessible  from  the  former  public  hall  the  former  private  hall  so 
connected  lost  its  identity  and  became  a  part  of  the  public  hall,  and  in 
this  I  think  he  is  right.  As  it  is  not  separated  by  a  door,  it  is  not  to  be 
"deemed  a  separate  hall  within  the  meaning  of"  section  66.  The  ex- 
tension as  it  previously  existed  was  undoubtedly  a  "private  hall,"  inas- 
much as  there  was  only  one  apartment  on  each  floor  and  being  shut  off 
from  the  stair  hall,  it  was  within  "an  apartment."  Section  72,  supra. 
So  far  as  the  old  public  hall  was  concerned,  to  take  away  the  door  was 
to  make  the  extension  freely  accessible,  and  hence  not  within  the  super- 
ficial lunits  of  an  existing  structure.  Brill  v.  Miller,  supra ;  Altschul  v. 
Ludwig,  216  N.  Y.  459,  111  N.  E.  216,  affirming  170  App.  Div.  957, 
155  N.  Y.  Supp.  1091.  I  think,  therefore,  the  former  public  hall, 
though  a  pre-existing  hall,  is  re-created,  so  as  to  come  within  the  re- 

Juirements  of  a  hall  "tliereafter  erected."  Section  72,  supra.  I  there- 
ore  conclude  the  creation  of  the  additional  rooms  without  windows, 
the  failure  to  provide  windows  for  the  water-closet  compartments  as 
provided  in  the  respective  sections  above  referred  to,  as  well  as  the 
creation  of  an  enlarged  hall,  were  all  in  violation  of  law. 

[14]  It  is  the  defendant's  argunient,  however,  that,  even  conceding 
that  there  were  unlawful  alterations,  the  essence  of  the  charge  is  the 
doing  of  the  work  without  the  filing  of  plans  and  the  approval  thereof, 
and  that  such  were  in  fact  done,  as  set  forth  in  section  120  providing 
therefor.'  It  seems  to  me  that  the  answer  to  this  is  tliat  no  administra- 
tive officer  can  make  legal  alterations  that  are  in  fact  illegal.  Section 
4  provides: 

"■AHerationa  and  Change  <«  Ocoupancv-  No  tenement  house  shall  at  any 
time  be  altered  so  as  to  be  in  violation  of  any  provision  of  this  chapter.  If 
My  tenement  house  or  any  part  thereof  is  occupied  by  more  families  than 
I'lovlded  in  this  chapter,  or  is  erected,  altered  or  occupied  contrary  to  law, 
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auch  tffliement  boasa  shall  be  deemed  an  unlawfnl  stnictare,  and  the  depart- 
nient  charged  with  the  enforcement  of  this  chapter  may  cause  sudi  building 
to  be  vacated.  And  such  building  shall  not  again  be  occupied  until  it  or  its 
occupation,  as  the  case  may  be,  has  been  made  to  conform  to  the  law." 

In  Brill  v.  Miller,  140  App.  Div.  602,  605,  125  N.  Y.  Supp.  865,  867 
(followed  in  Altschul  v.  Ludwig,  170  App.  Div.  957,  155  N.  Y.  Supp. 
1091),  the  court  says : 

"Such  a  building  would  be  unlawful,  and  if  the  superintendent  of  bnildlngs 
aK)Toves  the  plans  and  permits  the  structure  to  be  erected,  he  will  unques- 
tionably violate  his  duty  and  thus  perform  an  Illegal  official  act,'  for  "that 
cannot  be  legal  which  Is  forbidden  by  law.'  Peck  v.  Belknap,  130  N.  1. 
3W,  399." 

See,  also,  Altschul  v.  Ludwig,  216  N.  Y.  459,  479,  111  N.  E.  216. 
and  opinion  of  Bijur,  J.  (Supreme  Court,  166  N.  Y.  Supp.  529),  fol- 
lowing and  applying  same. 

In  Altschul  V.  Ludwig,  the  Court  of  Appeals  said  (216  N.  Y.  page 
470,  111  N.  E.  page  216):  "When  the  board  acts  beyond  its  limited 
statutory  jurisdiction  its  action  is  void.  *  *  *  "  In  that  case  the 
board  of  examiners  sought  to  overrule  the  building  superintendent  of 
New  York  City,  who  disapproved  plans  involving  all^^d  alterations 
that  in  fact  amounted  to  a  reconstruction  in  violation  of  the  Building 
Code. 

The  defendant  further  argues  that,  if  any  violations  occurred  when 
the  alterations  were  made,  they  are  not  continuing  offenses,  are  outlaw- 
ed by  the  statute  of  limitations  (section  142,  Code  of  Criminal  Proce- 
dure) and  cannot  affect  the  defendant;  also  that,  as  the  Tenement 
House  Law  contains  no  specific  provisions  in  terms  forbidding  the 
maintenance  of  premises  in  such  unlawful  conditions,  the  people  are 
confined  to  sections  4  and '120  thereof.  We  have  seen  that  by  section  4 
certain  remedies  are  provided  for  violation  thereof,  and  that  by  section 
120  plans  must  be  filed  before  work  is  done.  Section  124,  in  addition 
to  certain  civil  penalties,  also  provides : 

"Every  person  who  shall  violate  or  assist  In  the  violation  of  any  provision 
of  this  chapter  shall  be  guilty  of  a  misdemeanor  punishable  by  imprisonment 
for  ten  days  for  each  and  every  day  that  such  violation  sliall  continue,  or  by 
a  fine  of  not  less  than  ten  dollars  nor  m'ore  than  one  hundred  dollars  if  the 
offense  be  not  willful,  or  of  two  hundred  and  fifty  dollars  If  the  offense  be 
willful,  and  In  every  case  of  ten  dollars  for  each  day  after  the  first  that 
such  violation  shall  continue,  or  by  both  such  flue  and  imprisonment  In  the 
discretion  of  the  court" 

This  brings  forward  the  prime  question  herein,  viz.  whether  the  de- 
fendant by  assuming  ownership  and  control  over  premises  illegal  in 
the  particulars  recited,  did  not  thereby  become  amenable  to  the  law 
for  maintaining  them  in  the  condition  in  which  he  found  them,  even 
though  he  had  no  previous  knowledge  respecting  the  alterations.  I 
think  it  may  fairly  be  stated  that  the  whole  end  and  purpose  of  benef- 
icent legislation  of  this  general  character,  whether  pertaining  to  fac- 
tories or  dwellings  or  other  structures,  or  contained  either  in  Labor 
Law,  or  in  Building  Code  or  Tenement  House  Law,  is  not  only  to 
prevent  the  construction  of  buildings  in  violation  of  their  provisions, 
but  quite  as  much  to  prevent  their  maintenance,  to  the  detriment  of  the 
workers  or  dwellers  therein,  as  the  case  may  be. 
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In  City  of  New  York  v.  Foster,  148  App.  Div.  258,  133  N.  Y.  Supp. 
152,  the  court,  in  referring  to  certain  portions  of  the  Building  Cod6  of 
the  city  of  New  York,  says  (148  App.  Div.  260,  133  N.  Y.  Supp. 

"The  subsequent  sections  appl.v  to  the  construction  and  alteration  of  build- 
ings and  the  use  and  maintenance  of  existing  buildings." 

On  page  261  of  148  App.  Div.  (133  N.  Y.  Supp.  on  page  154),  the 
court  continues : 

"Section  97  of  the  Building  Code  la  the  section  upon  which  this  action 
is  based.  It  provides  that  'all  dumb-waiter  shafts,  except  such  as  do  not  ex- 
tend more  than  three  stories  above  the  cellar  or  basement  in  dwelling  houses, 
shall  be  Inclosed  In  suitable  walls  of  brick  or  with  burnt  clay  blocks,  set  In 
iron  frames  of  proper  strength,  or  fireproof  blocks  strengthened  with  metal 
dow^  or  such  other  fireproof  material  and  fomt  of  construction  as  may  be 
approved  by  the  commissioner  of  buildings  having  Jurisdiction.'  This  pro- 
vision applies,  not  to  the  building,  but  to  dumb-waiter  shafts  In  buildings." 

On  page  262  of  148  App.  Div.  (133  N.  Y.  Supp.  on  page  155),  the 
court  says : 

"It  [said  section  97]  necessarily  speaks  solely  In  relation  to  the  future.  It 
.wys  to  the  owner  of  a  building  in  which  there  are  existing  dumb-waiter 
!*afts:  Hereafter,  U  you  wish  to  maintain  these  dumb-waiter  shafts,  they 
must  be  inclosed  as  required  by  the  section.  It  imposes  a  duty  upon  the 
owner  of  buildings  to  make  these  dumb- waiter  shafts  fireproof;  It  creates  no 
new  obligation,  Imposes  no  new  duty,  attaches  no  new  disability  In  respect  to 
transactions  or  considerations  already  past.  But  the  obllgaUon  imposed  upon 
the  owner,  if  he  wishes  to  maintain  these  dumb-waiter  shafts  in  the  future,  is 
to  inclose  them  as  required  by  the  section  in  question." 

The  court  then  reviews  Tenement  House  Department  v.  Moeschen 
and  Health  Department  v.  Rector,  supra,  and  referring  to  the  laws 
therein  considered  says  (148  App.  Div.  page  263,  133  N.  Y.  Supp.  page 
156): 

"These  provisions  of  law  all  relate  to  the  future  maintenance  and  use  of 
buildings  and  the  appliances  in  them  provided  for  the  use  of  occupants." 

It  will  be  seen  that  section  124  merely  refers  to  violations,  not  speci- 
fying when  or  how  occurring,  except  it  makes  the  punishment  greater 
if  the  offense  be  willful,  thus  emphasizing  the  distinction  between 
mala  prohibita  and  mala  in  se. 

In  Tenement  House  Department  v.  McDevitt,  215  N.  Y.  160,  167, 
109  N.  E^  88,  89,  Ann.  Cas.  1917A,  455,  Cardozo,  ).,  in  construing  sec- 
tion 109  which  forbids  use  for  purposes  of  prostitution,  in  connection 
with  the  civil  penalty  imposed  by  section  124,  says : 

"The  statute  does  not  make  his  [the  owner]  liability  dependent  upon  knowl- 
edge or  even  upon  negligence.  It  makes  his  liability  dependent  upon  the 
prohibited  use." 

And(215  N.  Y.  on  page  170, 109  N.  E.  on  page  91  [Ann.  Cas.  1917A, 
455]),  after  reviewing  the  authorities : 

"In  all  these  cases  the  statutes  construed  were  mfade  In  the  exercise  of  the 
police  power,  and  In  all  the  evil  was  repressed  by  penalties  that  took  no  heed 
ot  the  state  of  mind  of  the  offender." 

See,  also.  People  v.  D'Antonio,  150  App.  Div.  109,  134  N.  Y.  Supp. 
657. 
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The  language  imposing  the  dvil  penalty  under  section  124  no  more 
makes  specific  reference  to  maintenance  than  does  the  criminal  sanc- 
tion, merely  saying  that  "the  owner  of  any  tenement  house,  where  any 
violation  of  this  chapter  exists,"  etc.,  shall  be  subject  to  a  civil  penalty 
of  $50.  As  said  in  the  McDevitt  Case,  supra,  215  N.  Y.  page  164, 
109  N.  E.  page  88,  Ann.  Cas.  1917A,  455: 

"Automatically  there  became  attached  to  the  violation  of  the  statute,  as 
thus  enlarged,  the  penalties  which  section  124  of  the  Tenement  House  Law 
had  already  prescribed  for  the  violation  of  any  provision  of  that  chapter  of 
the  laws." 

As  We  have  seen,  section  124  starts  out  with  the  criminal  provisions. 
These  are  followed  by  the  civil  penalties.    Under  the  former: 

"Every  person  who  shall  violate  or  assist  in  the  violation  of  any  provision 
of  ibis  chapter  shall  be  gcilty  of  a  misdemeanor." 

Under  the  latter: 

"The  owner  of  any  tenement  house  •  •  •  and  any  person  who  shall 
violate  or  assist  in  violating  any  provisions  of  this  chapter,"  etc.,  shall  be 
subject  to  certain  civil  penalties. 

Whether  or  not  the  fact  that  the  words  "owner  .of  any  tenement 
house"  occur  only  under  the  civil  provisions  is  indicative  of  an  intent 
to  subject  an  innocent  owner  to  a  civil  penalty  only,  as  contrasted  with 
one  "who  shall  violate  or  assist  in  the  violation,"  perhaps  desen-^es 
consideration.  I  am  of  the  opinion,  however,  that  tiiese  two  sets  of 
provisions  in  fact  read  independently  one  of  the  other.  The  criminal 
sanction  comes  first  in  broad  and  comprehensive  terms,  and  makes  all 
violators  guilty  of  a  misdemeanor.  Inasmuch  as  one  who  maintains  is 
a  violator,  as  well  as  one  who  actively  creates  the  illegal  conditions, 
I  can  discover  no  real  ground  for  supposing  any  such  distinction  to 
have  been  in  the  mind  of  the  Legislature.  If  we  seek  for  specific  words, 
however,  the  following,  contained  in  subdivision  10  of  section  2,  are 
significant : 

"The  word  'shall'  is  always  mandatory,  and  not  directory,  and  denotes  that 
the  house  shall  be  maintained  in  all  respiects  according  to  the  mandate,  as  long 
as  It  continues  to  be  a  tenement  house." 

While  the  defendant  was  not  owner  when  any  of  the  illegal  condi- 
tions arose,  it  is  nevertheless  difficult  to  see  why  he  should  not  be 
charged  with  maintaining  them.  It  is  no  greater  hardship  for  an  owner 
to  remedy  defects  unlawfully  created  since  the  Tenement  House  Law 
first  went  into  effect  in  1901  than  it  was  for  the  owners  in  1901  to  make 
the  changes  required  by  the  act  as  in  the  Moeschen  Case,  supra,  or  for 
an  owner  to  fireproof  the  dumb-waiter  shafts  or  the  like,  as  exemplified 
in  City  of  New  York  v.  Foster,  supra. 

The  salient  fact  is  that  if  an  owner  is  only  held  answerable  for  un- 
lawful alterations  made  during  his  ownership,  and  only  under  such 
circumstances  as  come  within  section  4  above  set  forth,  the  beneficent 
purposes  of  the  law  would  be  set  at  naught,  as  the  case  at  bar  strong- 
ly typifies,  when  we  come  to  consider  the  radical  changes  wrought 
within  the  premises  in  question.  In  the  language  of  Judge  Bijur  in 
Altschul  v.  Ludwig,  supra : 
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"Tbe  alteration  of  this  building  *  *  *  and  Us  subsequent  use  *  •  * 
-was  In  Tlolati<m  and  defiance  of  tbe  law." 

In  Kiesel  v.  Grain,  supra,  Greenbaum,  J.,  very  aptly  remarks : 

"The  obvious  purpose  of  tbe  amendment  of  1903  (section  4)  probibitlng  alter- 
ations to  be  made  'In  violation  of  any  provisions  of  this  act'  must  have  been 
to  enii^iaslze  the  fact  that  no  alteration  shall  be  made  which  in  its  character  • 
would  come  within  the  condenmation  of  the  provisions  of  law  with  respect  to 
new  buildings." 

[15]  .1  ccMidude  that  the  defendant  has,  by  maintaining  the  premis- 
es so  unlawfully  altered,  violated  the  law,  though  not  willfully.  It 
matters  not  if  no  notice  of  violations  was  served  on  him,  as  this  is  only 
necessary  to  recover  the  civil  penalty  of  $250.  Section  124  and  Tene- 
ment House  Department  v.  Weil,  76  Misc.  Rep.  273,  134  N.  Y.  Supp. 
1062.  The  case  of  Tenement  House  Department  v.  Whitelaw  (see 
93  Misc.  Rep.  513,  157  N.  Y.  Supp.  277,  App.  Term,  1916),  where  the 
same  premises  and  the  same  defendant  as  in  the  case  at  bar  were  in- 
volved, is  not  inconsistent  with  this  result ;  that  case  being  an  action 
for  civil  penalty  and  based  squarely  upon  the  defendant's  alleged 
failure  to  make  his  alterations  conform  to  the  plans,  which  could  not 
be,  as  the  court  held  that,  for  aught  that  there  appeared,  the  altera- 
tions may  have  existed  long  prior  to  the  filing  of  the  plans.  The  mere 
filing  of  plans  and  doing  no  work  thereafter  does  not  of  itself  consti- 
tute a  violation.    93  Misc.  Rep.  516,  157  N.  Y.  Supp.  277, 

Defendant  is  accordingly  found  guilty. 


<99  Misc.  Rep.  em 

In  re  VAN  TUYL'S  WILL, 
(Surrogate's  Ciourt,  Schoharie  Ooimty.     April,  1917.) 

Wills  €=>111(2) — Subscription — Pbobate. 

Where  the  testatrix's  signature  was  preceded  by  the  disposing  part  of 
her  will,  but  followed  by  that  portion  naming  an  executor,  tbe  will  was 
not  subscribed  at  the  end,  within  Decedent  Estate  Law  (Ck>nsol.  Laws,  c. 
13)  I  21,  declaring  that  every  last  will  and  testament  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will,  and  that  there  shall  be  at  least  two 
attesting  witnesses,  each  of  whom  shall  sign  his  name  as  a  witness  at 
the  end  of  the  will  at  the  request  of  the  testator;  this  conclusion  being 
strengthened  by  the  fact  that  the  subscribing  witnesses  signed  at  tbe 
actual  end  of  the  instrument,  and  that  their  signatures  were  separated 
from  that  of  testatrix  by  the  intervening  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  iS  268,  2QB.] 

Proceeding  for  the  probate  of  the  last  will  and  testament  of  Cynthia 
Van  Tuyl,  deceased.    Probate  denied. 

George  M.  Palmer,  of  Cobleskill,  for  proponent. 
Alberti  Baker,  of  Schoharie,  for  Anna  Van  Tuyl,  individually  and  as 
administratrix  of  C^thia  Van  Tuyl,  contestant. 

BEEKMAN,  S.  The  contestant  has  filed  objections  to  the  probate 
of  the  alleged  will  on  the  ground  that  the  paper  propounded  as  a  will 
is  not  executed  as  a  will,  and  that  it  is  not  signeid  at  the  end  thereof 

tfs»For  other  casw  «••  mom  topte  *  KBT-milCBBR  to  till  K«7-Nttmbar«a  DlgMta  *  Indwrai 
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by  the  testatrix ;  that  the  proof  is  insufficient  to  show  the  due  execu- 
tion of  the  will,  and  that  the  petitioner  is  not  a  person  interested  as 
executor  or  otherwise,  and  is  not  in  a  position  to  ask  for  the  probate 
of  the  said  paper;  and  asks  that  probate  be  denied.  There  is  no  al- 
legation of  fraud  or  undue  influence. 

The  following  is  a  copy  of  the  paper  offered  for  probate,  the  same 
having  been  written  on  one  page : 

"I,  Cynthia  Van  Tuyl  of  the  town  and  county  of  Schoharie,  state  of  New 
Tork,  being  of  sound  mind  and  memory  and  understanding,  do  make-n^  last 
will  and  testament,  In  manner  and  form  following : 

"First,  I  direct  that  my  necessary  funeral  expenses,  (which  ^ould  not  ex- 
ceed fifty  dollars)  and  Inscription  on  my  tomb  stone  and  all  my  individual 
debts  be  first  paid. 

"Second,  I  give  and  bequeath  the  balance  of  my  personal  property,  of  every 
name  and  nature  (the  balance  <rf  my  estate)  to  George  B.  Effner  of  CJody,  Wy- 

her 
oming,  Cynthia  Van  Tuyl  x. 

marie 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  and  publlsbed 
and  declared  this  to  be  my  last  will  and  testament  In  the  presence  of  the  wit- 
nesses named  below  this  3d  day  of  July,  1914. 

"Third.  I  hereby  appoint  P.  S.  Clark  as  my  executor. 

"Signed,  sealed,  declared  and  published  by  the  said  Cynthia  Van  Tuyl  as 
and  for  her  last  will  and  testament,  in  the  presence  of  us,  who  at  her  request, 
and  In  her  presence,  and  In  the  presence  of  each  other  have  subscribed  our 
names  as  witnesses  hereto.  Edna  W.  Van  Tuyl. 

"Qrlcella  Van  Tuyl." 

The  subscribing  witnesses  in  their  written  deposition  testified  that 
the  testatrix  in  their  presence  subscribed  her  name  to  the  said  instru- 
ment by  making  her  mark  on  said  instrument  where  it  appears  fol- 
lowing the  words,  "Cody,  Wyoming,  Cynthia  Van  Tuyl,"  her  said 
mark  appearing  between  the  words  "her"  and  "mark." 

Section  21  of  Decedent  Estate  Law  says: 

"Every  last  will  and  testament  ot  real  or  personal  property,  or  both,  shall 

be  executed  and  attested  in  the  following  manner: 

"1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will.    •    •    • 
"4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall  sign 

his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the  testator." 

Testamentary  papers  similar  to  the  above  have  been  the  subject  of 
serious  controversy  in  the  courts  for  many  years.  To  decide  whether 
this  iiistrument  was  signed  by  the  testatrix  "at  the  end"  involves  ex- 
amination of  a  large  number  of  cases  in  the  Court  of  Appeals  and 
also  in  the  lower  courts.  An  endeavor  will  be  made  to  limit  the  dis- 
cussion to  those  cases  where  the  instriunent  is  similar  to  the  one  a  copy 
of  which  appears  above. 

The  natural  desire  of  the  court  is,  if  possible,  to  carry  out  the  in- 
tention of  a  testator,  as  expressed  in  his  testamentary  paper;  but  in  this 
case,  where  the  question  of  the  legality  of  the  execution  of  a  will  is 
to  be  determined,  the  Court  of  Appeals  in  Matter  of  O'Neil,  91  N.  Y. 
516,  and  in  Matter  of  Whitney,  153  N.  Y.  259, 47  N.  E.  272,  60  Am.  St. 
Rep.  616,  has  spoken  to  the  following  effect,  namely:  That  while 
wills  are  interpreted  so  as  to  carry  out  the  intention  of  the  testator,  that 
rule  cannot  be  invoked  when  construing  the  statute  regarding  their 
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execution,  as  in  the  latter  case  courts  do  not  consider  the  intention  of 
the  testator,  but  that  of  the  Legislature. 

It  is  unnecessary  here  to  discuss  the  evils  against  which  the  statute 
is  intended  to  provide,  or  the  safeguards  which  are  designed  to  be 
thrown  around  testamentary  dispositions  by  the  statute,  for  the  ob- 
ject of  the  law  is  well  understood  and  is  stated  in  Matter  of  Conway, 
124  N.  Y.  457,  26  N.  E.  1028,  11  L.  R.  A.  796,  as  well  as  in  several 
other  cases  cited  herein.  In  Matter  of  Whitney,  the  court  further 
states: 

"This  statute  has  always  been  strictly  construed,  and  the  will  most  be  a 
CMDpleted  whole  signed  by  the  testator  and  witnesses  at  the  end  thereof," 

On  the  question  of  how  material  the  facts  and  circumstances  sur- 
rounding the  execution  of  the  will  are,  in  Matter  of  Hewitt,  91  N. 
Y.  261,  the  opinion  discloses  that  the  counsel  for  the  proponent  in  the 
Surrogate's  Court  claimed  the  right  then  and  there  to  examine  his  wit- 
nesses to  give  proof  of  certain  facts  stated  by  him;  but  the  surro- 
gate declined  to  hear  any  evidence  on  the  part  of  the  proponent,  and 
made  a  decree  denying  probate  of  the  instrument,  upon  the  ground 
tliat  the  attesting  witnesses  did  not  sign  their  names  at  the  end  there- 
of. The  Court  of  Appeals  declared : 

"There  was  no  error  coottnltted  by  the  surrogate  In  refusing  to  hear  the 
proofs  offered  on  the  part  of  the  pr<^>onent.  It  would  have  been  wholly  un- 
araiUng  to  show  that  this  will  was  In  other  respects  properly  executed,  that 
there  was  some  excuse  for  not  placing  the  names  of  the  witnesses  at  the  end 
of  Uie  wiU,  that  there  was  the  absence  of  fraud,  and  that  the  transaction  was 
attended  with  entire  good  faith  and  falmesa  The  proof  offered  would  not 
tend  to  show  that  the  place  where  the  signatures  were  signed  was  the  end 
of  the  will.  No  proof  could  show  that.  That  was  a  £act  which  could  not  be 
remored  from  the  case  by  any  evidence,  and  the  requirement  that  the  signa- 
tures should  be  at  the  end  of  the  will  could  not  be  supplied  by  any  evidence; 
and  beace  It  was  prefer  for  the  surrogate,  upon  the  production  of  this  instru- 
ment before  him,  to  refuse  to  rec^ve  evidence  and  deny  probate,  Just  as  he 
wonid  have  been  authorized  to  do  if  the  name  of  the  testator,  instead  of  being 
snbgcribed  at  the  end  of  the  wUl,  had  been  simply  written  at  Its  conxmence- 
ment" 

I  call  attention  to  this  case  to  emphasize  the  decision  of  the  courts 
that  it  is  the  statute,  and  not  the  will,  which  must  be  construed,  and 
the  length  to  which  tiie  Court  of  Appeals  has  gone  in  the  disassociation 
of  the  paper  writing  itself  together  with  the  location  of  the  signatures 
thereon,  from  the  circumstances  surrounding  the  execution  of  the  al- 
leged will. 

The  following  three  cases  cited  in  the  brief  of  the  proponent  are 
plainly  distinguishable  from  the  case  at  bar: 

In  Yoiuiger  v.  Duffie,  94  N.  Y.  535,  46  Am.  Rep.  156,  the  testimo- 
nium clause  and  a  recital  or  certificate  by  a  notary  in  the  kingdom  of 
Spain  (where  the  will  was  executed)  of  certain  formalities  follow 
the  disposing  parts  of  the  will,  and  immediately  thereunder  followed 
the  signatures  of  the  testator,  the  three  subscribing  witnesses  and  the 
notary.  The  court  in  that  case  held  that  the  testator  and  witnesses 
signed  at  the  end  of  the  will.  It  will  be  observed  that  nothing  fol- 
lowed the  signature  of  the  testator  and  the  signatures  of  the  witnesses. 
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In  other  words,  no  writing  intervened  between  the  s^^nature  of  the 
testator  and  the  end  of  the  will. 

In  Matter  of  Noon,  31  Misc.  Rep.  420,  65  N.  Y.  Supp.  568,  the  tes- 
tatrix prepared  a  will  in  her  own  handwriting,  leaving  a  blank  in  the 
testimonium  clause  for  the  date  of  execution,  and  also  leaving  a  blank 
space  in  the  attestation  clause,  so  that  it  then  read,  "Subscribed  by 
the  testatrix,"  etc.  The  testatrix  in  the  presence  of  the  wit- 
nesses filled  in  the  date  and  wrote  her  name  in  the  blank  space  in  the 
attestation  clause,  and  requested  the  witnesses  to  sign,  at  the  same 
time  declaring  the  paper  to  be  her  will.  In  this  case  no  part  of  the 
will  followed  her  signature;  it  being  succeeded  only  by  the  balance 
of  the  attestation  clause. 

In  Matter  of  De  Hart,  67  Misc.  Rep.  13,  122  N.  Y.  Supp.  220,  the 
will  was  holographic,  and  was  subscribed  by  the  testatrix  in  substan- 
tially the  same  place  and  under  the  same  circumstances  as  in  the  case 
last  cited. 

We  will  next  discuss  the  question  whether  that  part  of  the  instru- 

ber 

ment  preceding  the  words  "Cynthia  Van  Tuyl  X"  may  be  admitted 

mark 

to  probate,  rejecting  the  part  following,  including  the  appointment  of 
an  executor.  In  the  consideration  of  this  question  we  are  enlightened 
by  several  authorities,  among  which  Sisters  of  Charity  v.  Kelly,  67  N. 
Y.  409,  has  frequently  been  cited  with  approval.  The  ccwrt  said,  after 
discussing  other  questions: 

"Besides  this,  it  may  not  be  said  that  the  end  of  the  will  is  at  the  place 
where  the  name  'J.  Kelly"  appears.  There  follows  It  quite  important  parts  of 
a  will — the  nomination  of  an  executor,  and  the  revocation  of  former  wills. 
It  is  said  that  the  whole  testamentary  disposition  preceded  that  name,  and 
that,  on  rejecting  the  part  naming  an  executor,  there  can  be  appointed  an 
administrator  with  the  will  annexed.  We  cannot  be  sure  that  such  was  the 
purpose  of  the  testator.  There  are  cases  In  which  quite  a  material  part  of 
the  intention  and  forecast  of  the  testator  centers  in  the  selection  of  persons 
to  execute  his  testamentary  purpose — where  Important  trusts  are  created  In 
behalf  of  natural  persons.  Important  diarltable  institutions  are  founded,  or 
other  large  and  far-reaching  designs  are  shaped,  and  the  administration  and 
execution  of  them  committed  to  the  executors  of  the  will,  who  are  not  namted 
until  the  concluding  clause  of  It.  Indeed,  it  Is  not  an  unknown  thing  that 
the  sole  object  of  the  mailing  of  a  last  will  has  been  to  appoint  an  execntor, 
giving  no  testamentary  disposition  of  the  estate,  but  leaving  the  executor  to 
dispose  of  it  according  to  the  statute  of  distribution ;  and  such  a  will  must 
be  proved.  3  Redf.  on  Wills,  67.  So  the  clause  of  revocation  of  all  former 
wills  is  sometimes  of  much  Import,  and  it  is  usually  the  final  provisi<m  In  a 
will.  A  will  may  become  operative  as  a  revocation  of  a  former  will,  though 
Inoperative  In  other  respects.  Laughton  v.  Atkins,  1  Pick.  [Masa]  535.  Can 
we  say  that  the  end  of  the  will  has  been  found,  until  the  last  word  of  all 
the  provisions  of  It  has  been  reached?  To  say  that  where  the  name  Is,  there 
is  the  end  of  the  will,  is  not  to  observe  the  statute.  That  requires  that,  where 
the  end  of  the  will  Is,  there  shall  be  the  name.  It  Is  to  malce  a  new  law  to 
say  that  where  we  And  the  name,  there  is  the  end  of  the  wUL  The  Instru- 
ment offered  is  to  be  scanned,  to  learn  where  Is  the  end  of  It  as  a  completed 
whole;  and  at  the  end  thus  found  must  the  name  of  the  testator  be  sub- 
scribed." 

However  much  the  court  may  desire  to  work  out  the  apparently 
main  testamentary  scheme  of  the  testator,  we  cannot  disregard  the 
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authorities,  and  especially  the  language  used  by  the  court  in  Matter 
of  Blair,  84  Hun,  581,  32  N.  Y.  Supp.  845,  affirmed  on  opinion  below 
152N.  Y.  645.  46N.  E.  1145: 

"But  tbe  fact  tbat  no  barm  will  be  likely  to  result  In  tbls  case  from  a  pro- 
bate of  that  part  of  the  will  which  precedes  the  first  signature  of  Blair  should 
not  have  much  weight  with  the  court,  for  the  more  Important  question  after 
all  1b  whether  the  decision  will  establlsb  a  good  or  bad  precedent" 

In  examining  authorities  we  find  the  following  two  reported  cases 
in  which  tfie  form  of  the  will  was  exactly  similar  to  the  one  under  con- 
sideration, and  in  which  also  the  disposing  parts  of  the  will  precede 
the  signature  of  the  testator  and  the  nomination  of  the  executor,  and 
the  date  and  the  attestation  clause  follow  the  signature.  Probate  was 
denied  m  both  cases :  Matter  of  Nies,  13  N.  Y.  St.  Rep.  756,  decided 
m  1887;  Matter  of  Gedney,  17  Misc.  Rep.  500,  41  N.  Y.  Supp.  295. 
In  the  latter  case  Surrogate  Betts,  in  an  able  and  well  considered  opin- 
ion says: 

"The  statute  having  prescribed  tbat  tbe  signature  of  the  person  making  the 
will  and  tbe  subscribing  witnesses  shall  be  at  the  end  of  the  will,  there  they 
must  be  found,  and  the  witnesses  and  tbe  would-be  testator  must  agree  as  to 
where  the  end  of  the  will  Is.  It  will  not  do  to  allow  the  court  to  determine  in 
every  particular  case  what  is  a  necessary  part  of  the  will,  and  what  super- 
fluous, nor  to  decide  that  the  Intention  of  the  deceased  can  be  effectuated  by 
admitting  that  part  of  the  paper  propounded  before  his  signature  to  probate 
as  his  win  and  rejecting  that  which  may  follow ;  If  so,  we  should  have  the 
will  of  the  court  Instead  of  the  will  of  the  deceased." 

The  Court  of  Appeals  laid  down  the  same  doctrine  in  Matter  of 
O'Neill,  91  N.  Y.  516.  saying: 

"The  claim  that  such  parts  of  the  will  as  precede  the  signatures  may  be  re- 
ceived and  the  remainder  rejected  cannot  be  supported.  The  statute  denies 
probate  to  a  will  not  executed  In  accordance  with  its  provisions.  It  Is  either 
valid  or  Invalid  as  an  entirety  as  far  as  its  execution  Is  concerned.  It  Is  un- 
deniable tbat  the  portion  following  the  testator's  signature  contains  material 
provisions  and  formed  part  uf  his  scheme  in  making  a  will.  At  all  events  we 
have  no  way  of  determining  the  extent  to  which  he  deemed  them  material, 
and  cannot  give  effect  to  one  part  and  deny  force  to  another." 

Matter  of  Field,  204  N.  Y.  448,  97  N.  E.  881,  39  L.  R.  A.  (N.  S.) 
1060,  Ann.  Cas.  1913C,  842,  has  been  given  consideration,  but  the  form 
of  the  will  in  that  case,  it  will  be  observed,  greatly  differs  from  the 
will  here.  However,  the  court  (204  N.  Y.  on  page  457,  97  N.  E.  on 
page  884  [39  L.  R.  A.  (N.  S.)  1060,  Ann.  Cas.  1913C,  842])  in  the  Field 
Case  laid  down  the  rule : 

"The  natural  end  of  a  will  Is  where  the  draftsman  stopped  writing  in  the 
consecutive  order  of  composition.  •  •  •  The  will  before  us,  when  read 
consecutively  as  the  mass  of  mankind  would  read  It,  has  the  signature  at  the 
physical  and  natural  end  thereof." 

In  the  Van  Tuyl  will  the  signature  of  the  testatrix  is  not  where  the 
draftsman  stopped  writing  in  the  consecutive  order  of  composition, 
neither  is  it  at  tiie  physical  and  natural  end.  A  will  somewhat  similar 
in  form  was  declared  not  signed  at  the  end  and  denied  probate  in  Mc- 
Guire  v.  Kerr,  2  Bradf.  244. 

So  far  as  I  have  been  able  to  ascertain,  after  considerable  research, 
die  decisions  are  uniform  in  holding  that  papers  in  the  form  of,  and 
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signed  as,  the  one  under  consideration,  are  not  entitled  to  admission  to 
probate  under  the  statute  quoted  hereinabove.    The  paper  propounded 
for  probate  in  this  proceeding  is  not  subscribed  by  the  testator  at  the 
end  and  probate  thereof,  and  of  the  whole  thereof,  is  denied. 
Probate  denied. 


(100  Misc.  Rep.  66) 

In  re  WHITE. 

In  re  CUSHMAN'S  ESTATE. 

(Surrogate's  Court,  Madison  County.    May,  1017.) 

1.  JuKT  «=»11(2) — Trial  by  Jttby— Scbeooate's  Codbt. 

Only  those  Issues  which  by  constitutional  provision  were  formerly  tri- 
able by  Jury  can  be  submitted  under  Code  Civ.  Proc.  f  2538,  to  Juries  in 
the  Surrogate's  Court 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  {  20.1 

2.  Attobney  and  Client  «=»1»2(2) — Jurisdiction  or — Lien  of  Aitobket  pob 

Seevices— Enforcement— SuBBOGATE's  Court. 

The  Surrogate's  Court  has  Jurisdiction  to  determine  and  enforce  the 
lien  of  an  attorney  for  services  rendered  In  the  settlement  and  distribution 
of  an  estate. 

[Ed.  IJote. — For  other  cases,  see  Attorney  and  Cll«it,  Cent  Dig.  |  427.] 

3.  Jury  S=3l3(ll) — ^Rioht  to  Jury  Trial — Enforcement  or  Attorney's  LiIBN 

— Shrbooate's  Court. 

Where  a  contested  claim  against  an  estate  was  allowed  and  was  affirm- 
ed on  appeal,  and  claimant's  petition  for  the  renfoval  of  her  attorn^ 
was  granted  without  prejudice  to  his  lien  for  Bervlces  rendered,  and  the 
attorney  proceeded  in  the  Surrogate's  Court  for  determination  of  bis 
lien,  the  client  was  not  entitled  to  a  Jury  trial. 

Petition  by  Morgan  J.  White  to  have  surrogate  determine  and  en- 
force his  lien  as  an  attorney  for  services  rendered  Mollie  E.  Hopkins 
in  the  matter  of  the  estate  of  E.  Watts  Cushman,  deceased.  Demand 
for  trial  of  issues  by  jury  denied,  and  hearing  on  matter  set 

W.  L.  Burke,  of  Hamilton,  for  petitioner. 
C.  J.  Coleman,  of  Hamilton,  for  contestant 

SENN,  S.  Mollie  E.  Hopkins,  of  Hamilton,  N.  Y.,  heretofore 
presented  to  the  estate  of  E.  Watts  Cushman,  deceased,  a  claim  of 
$10,0(X)  and  certain  other  claims,  all  of  which  were  rej'ected.  After  a 
long  contest  her  claim  for  $10,000  and  a  small  claim  in  addition  were 
allowed.  An  appeal  to  the  Appellate  Division  was  taken  in  behalf  of 
the  estate,  which  resulted  in  an  affirmance. 

In  all  of  these  proceedings  Morgan  J.  White,  the  petitioner,  was  the 
attorney  of  record  for  Miss  Hopkins,  the  claimant,  with  Carlos  J. 
Coleman,  Esq.,  as  counsel.  In  the  decree  of  judicial  settlement  of  the 
Cushman  estate,  Mr.  White  was  allowed  the  sum  of  $400  fees,  in  addi- 
tion to  his  disbursements  payable  out  of  the  estate.  This  was  prior  to 
the  appeal. 
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After  tbe  decision  in  the  Appellate  Division  Miss  Hopkins  presented 
to  this  court  a  petition  for  the  removal  of  Mr.  White  as  her  attorney 
and  the  substitution  of  Mr.  Coleman  in  his  stead  as  her  attorney  of 
record,  which  proceeding  was  opposed  by  Mr.  White,  the  present  pe- 
titioner, mainly  on  the  ground  that  he  had  a  claim  for  services  in  the 
matter  which  had  not  been  paid,  and  an  attorney's  lien  against  the 
amount  awarded  Miss  Hopkins.  The  surrogate  granted  the  substitu- 
tion of  attorneys  as  asked  in  the  petition,  but  without  prejudice  to  any 
claim  or  lien  Mr.  White  might  have  for  services  rendered  up  to  that 
time. 

This  proceeding  is  brought  by  Mr.  White  to  have  his  claim  and 
lien,  as  alleged  by  him,  determined  and  enforced.  Miss  Hopkins  con- 
tests the  proceeding  and  demands  a  jury  trial.  If  there  is  any  issue  of 
fact,  it  is  as  to  the  amount  of  compensation  to  which  the  petitioner 
is  entitled.  He  alleges  that  the  services  rendered  by  him  were  of  the 
value  of  $2,900.  Tlie  contestant,  his  late  client,  by  her  answer  alleges 
that  they  were  of  no  value. 

While  the  question  seems  not  entirely  free  from  doubt,  I  am  of  the 
opinion  that  the  right  to  a  trial  by  jury  of  this  issue  does  not  exist. 

"The  compensation  of  an  attorney  or  counselor  for  his  services  Is  governed 
by  agreement,  express  or  Implied,  which  is  not  restrained  by  law.  From  the 
commencement  of  an  action  or  special  proceeding  •  •  •  the  attorney  who 
appears  for  a  party  has  a  lien  upon  his  client's  cause  of  adlon.  •  *  •  The 
court,  upon  the  petition  of  the  client  or  attorney  may  determine  and  enforce 
the  lien." 

Jndidary  Law  (Consol.  Laws,  c.  30)  g$  474,  475. 

"In  any  proceeding  in  which  any  controverted  question  of  fact  arises,  of 
which  any  party  has  constltutlonnl  right  of  trial  by  Jury,  •  •  •  the  surro- 
gate must  make  an  order  directing  the  trial  by  Jury  of  such  cwitroverted 
question  of  fact,  if  any  party  appearing  in  sucb  proceeding  seasonably  de- 
mands the  same:" 

Code  Civ.  Proc.  $  253& 

The  Constitution  of  the  state  of  New  York  provides  (article  1,  § 
2)  as  follows: 

"The  trial  by  Jury  in  all  cases  In  which  it  has  been  heret<rfore  used  shall 
remain  inviolate  forever." 

[1,  2]  The  Surrogate's  Court  has  jurisdiction  to  determine  and  en- 
force the  lien  of  an  attorney  for  services  rendered  in  the  settlement 
and  distribution  of  the  estate  of  a  testator.  Matter  of  Bender's  Will, 
lllApp.  Div.  23,  97  N.  Y.  Supp.  171.  The  remedy  given  is  equitable  in 
character,  and  we  think  the  equity  side  of  the  court  has  jurisdiction. 
It  is  in  some  respects  analogous  to  the  foreclosure  of  mechanics'  liens, 
in  which  it  has  been  held  to  be  an  action  in  equity  triable  by  the  court 
without  a  jury.  Matter  of  King,  168  N.  Y.  59,  60  N.  E.  1054,  citing 
Kenney  v.  Apgar,  93  N.  Y.  539,  550;  Goodrich  v.  McDonald,  112  N. 
Y.  157, 19  N.  E.  649.  Kenney  v.  Apgar  was  a  mechanic's  lien  case,  and 
the  court  there  held  that  neither  of  the  parties  had  a  right  to  a  jury 
trial,  except  as  to  such  issues,  as  might  be  framed  and  sent  to  a  jury. 
In  Goodrich  v.  McDonald  the  court  said : 

"The  lien,  as  thus  established,  is  not  strictly  like  any  other  Umi  known  to 
the  law,  because  it  may  exist  althouj^  tbe  attorney  has  not  and  cannot,  la 
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any  proper  sense,  have  possession  of  the  Judgment  recovered.  It  Is  a  peculiar 
lien,  to  be  enforced  by  peculiar  methods.  It  was  a  device  invented  by  the 
courts  for  the  protection  of  attorneys,  •  •  •  by  disabling  clients  from 
receiving  the  fruits  of  recoveries  without  paying  for  the  valuable  services  .by 
which  the  recoveries  were  obtained.  The  lien  was  never  enforced  like  other 
Uena  If  the  fund  recovered  was  in  possession  or  under  the  control  of  tbe 
court,  It  would  not  allow  the  client  to  obtain  it  until  he  had  paid  his  attor- 
ney, and  In  adndnlsterlng  the  fund  it  would  see  that  the  attorney  was  pro- 
tected. If  the  tbini;  recovered  was  In  a  Judgment,  and  notice  of  the  attorney's 
claim  had  been  givm,  the  court  would  not  allow  the  Judgment  to  be  paid  to 
the  prejudice  of  tbe  attorney.  If  paid  after  such  notice  In  disregard  of  his 
rights,  the  court  would,  upon  motion,  set  aside  a  discharge  of  the  Judgment 
and  allow  the  attorney  to  enforce  the  Judgment  by  Its  process  so  far  as  was 
needful  for  his  protection." 

In  a  discovery  proceeding  in  Surrogate's  Court,  the  surrogate  of  New 
York  county  held  that  there  was  no  right  to  a  trial  by  jury,  even  under 
the  reformed  Surrogate's  Code  of  1914,  inasmuch  as  the  proceeding 
derivatively  resembles  an  equity  proceeding,  and  not  one  formerly 
recognized  by  common  law.  Only  those  issues  which  by  constitutional 
provision  were  formerly  ttiable  by  jury  can  be  submitted  to  juries  in 
this  court  under  the  new  law.  Matter  of  Callahan,  95  Misc.  Rep.  438, 
159  N.  Y.  Supp.  352. 

[3]  Considering  that  this  proceeding  derivatively  resembles  and  is 
essentially  like  those  in  which  a  trial  by  jury  was  not  a  matter  of  right, 
I  should  not  feel  inclined  under  sections  970  and  971  of  the  Code  of 
Civil  Procedure  to  order  any  question  of  fact  arising  in  this  proceed- 
ing to  be  tried  by  a  jury,  nor  would  I  feel  justified  in  so  doing.  The 
provision  for  jury  trials  in  Surrogate's  Court  is  new,  and  is  in  a  sense 
a  legal  innovation.  Its  scope  cannot  be  extended  by  judicial  construc- 
tion, so  as  to  create  a  new  class  of  cases  in  which  a  jury  trial  can  be 
demanded  or  had,  but  was  evidently  intended  to  include  only  the  issues 
specifically  named,  as  in  case  of  a  contested  will  probate,  and  those 
cases  where  by  constitutional  provision  trial  by  jury  as  heretofore  used 
is  a  matter  of  right  The  right,  not  having  been  recognized  in  this 
kind  of  proceeding  in  other  courts  prior  to  the  enactment  of  the  pres- 
ent Surrogate's  Code,  is  not  brought  into  being  by  the  provisions  of 
section  2538  and  does  not  exist. 

The  demand  that  the  issues  arising  in  this  proceeding  be  tried  by  a 
jury  is  therefore  denied,  and 'the  hearing  in  this  proceeding  will  take 
place  on  May  21st,  inst,  as  per  adjournment 

Decreed  accordingly. 
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(173  App.  T)iT.  2U) 

CEOUGHAN  T.  NEW  TOEK  MIJT.  BBNBVOI.BNT  SOC. 

(Supreme  Court,  Appellate  JMyision,  Blrst  Department    July  13,  1917.) 

1.  Beneficiai.  Associations  <S=>5(2) — Power  of  Dibkotobs — ^Altebation  of 

BT-IiAW8 KUOIBILITT  OF  MSUBEBS. 

In  the  absence  ot  express  authorization,  directors  of  a  mutual  benefit 
society  had  no  power  to  change  rules  or  by-laws  governing  eligibility 
to  membership. 

[Ekl.  Note. — For  other  cases,  see  Benefldal  Associations,  Cent.  I)lg.  |  U.] 

2.  Benefzciai.  Associations  ®=»5(2) — Alteration  or  Bt-Lawb — ^Notice  to 

Meubebs. 

Although  delegates  of  a  mutual  benefit  society  had  the  right  to  vote  on 
'  changes  in  by-laws  and  rules,  ordinury  fair  dealing  required  that  members 
should  be  first  notified  of  such  intended  changes,  so  as  to  have  opportunity 
to  make  their  wishes  known  to  the  delegates  who  represented  them. 

DBd.  Note. — For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  |  0.] 

3.  Beneficiai.  Associations  ^=>5&) — Altebahon  or  Bt-Lawb — Sdfficienox 

OF  Evidence. 

In  a  policeman's  action  to  recover  benefits  from  a  mutual  benevolent 
society,  evidence  held  Insuflident  to  show  alleged  amendment  of  by-laws 
affecting  eligibility  to  membership. 

nSd.  Note. — For  other  cases,  see  Beneficial  Associations,  Cent.  Dig.  |  6.] 

4.  Nrw   Tbial   ®s»105 — ^Newlt   Disoovbsed   EvidencS — Impeaching    Testi- 

mont. 

Where  newly  discovered  evidence,  upon  which  a  new  trial  was  sought, 
tended  only  to  impeach  one  of  plalntifTs  witnesses,  the  motion  was  proper- 
ly denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  H  183,  221-223, 
229.] 

Appeal  fr<Mn  Special  Term,  New  York  County. 

Action  by  John  Croughan  against  the  New  York  Mutual  Benevo- 
lent Society.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.  Order  affirmed,  judgment  re- 
versed, and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Florence  J.  Sullivan,  of  New  York  City,  for  appellant. 
Thomas  B.  Bresnahan,  of  New  York  City,  for  respondent 

SHEARN,  J.  Plaintiff  sued  to  recover  a  benefit  of  $500  payable 
upon  his  retirement  from  the  police  department.  Defendant  was  or- 
ganized under  the  Membership  Corporations  Law  on  July  31,  1907, 
and  on  December  1,  1907,  plaintiff  was  admitted  to  membership.  He 
paid  dues  and  was  continued  as  a  member  up  to  1910.  At  that  time, 
there  being  an  upheaval  and  row  in  the  society  and  a  change  of  man- 
agement, charges  were  served  upon  plaintiff  and  several  other  mem- 
bers, complainmg  that  at  the  time  they  joined  they  were  ineligible  un- 
der the  society's  by-laws.  After  a  hearing  and  trial,  the  charges  were 
sustained,  and  plaintiff  was  dropped  from  membership;    the  society 
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tendering  back  to  plaintiff  all  of  the  mone^  that  he  had  paid  into  the  so- 
ciety, which  he  refused  to  accept.  Plaintiff  was  retired  from  the  police 
force  on  August  15,  1911,  and  at  that  time,  if  his  membership  had 
been  maintained,  would  have  been  entitled  to  the  benefit  He  began 
his  action  July  27,  1914.      . 

The  controversy  turns  upon  a  by-law  as  of  December,  1907,  when 
plaintiff  was  admitted  to  membership.  Section  9  of  the  by-laws,  as 
then  in  existence,  unless  amended,  as  plaintiff  claims,  read  as  follows : 

"Any  patrolman  of  the  New  York  City  police  force  may  apply  for  member- 
sMp  In  this  society  any  time  within  seventeen  years  after  his  appointment  In 
the  department" 

As  patrolmen  are  permitted  to  retire  after  20  years  of  service,  the 
time  limit  of  this  by-law  is  of  obvious  importance. 

The  case  was  tried  before  the  court  without  a  jury  upon^an  agreed 
statement  of  facts.  This  agreed  statement  admitted  that  the  constitu- 
tion and  by-laws  of  the  society  were  as  set  forth  in  Exhibits  B,  C,  D,  E, 
and  F.  Exhibit  B  purports  to  be  the  constitution  and  by-laws  adopted 
July  17,  1907,  and  section  9,  governing  membership,  is  in  the  form 
above  quoted.  Exhibit  C  purports  to  be  the  constitution  and  by-laws 
adopted  on  the  same  date,  and  section  9  reads  as  follows : 

"Any  uniformed  member,  except  matrons  of  the  New  Tork  City  police  force, 
may  apply  for  membership  In  this  society  any  time  within  twelve  years  after 
his  appointment  in  the  department. 

"The  initiation  fee  shall  be  twenty-five  cents  and  the  dues  twenty-five  cents 
every  alternate  month." 

Exhibits  D,  E,  and  F  purport  to  be  copies  of  the  constitution  in  1908 
and  in  1911,  but  the  membership  by-law  as  therein  provided  is  of  no 
consequence,  being  subsequent  to  plaintiffs  admission  to  membership. 
As  it  appeared  without  contradiction  that  at  the  time  of  plaintiff's  ad- 
mission he  had  been  a  member  of  the  police  force  for  ni)re  than  17 
years,  and  as  he  was,  therefore,  ineligible,  the  learned  trial  justice  cor- 
rectly decided  that  the  defendant's  officers,  in  accepting  the  plaintiff, 
violated  a  fundamental  rule  of  the  society  and  exceeded  their  powers, 
and  hence,  as  their  acts  did  not  bind  the  defendant,  plaintiff  never  be- 
came a  member  of  the  society  After  the  submission  of  the  i^eed  state 
of  facts,  but  prior  to  the  decision,  claim  was  made  by  the  plaintiff  for 
the  first  time  that  the  by-laws  stipulated  did  not  correctly  set  forth  the 
eligibility  by-law  as  in  force  in  December,  1907,  and  it  was  claimed 
that  that  by-law  had  been  "suspended"  at  that  time,  and  also  that  it 
had  been  amended,  so  as  to  permit  any  patrolman  to  apply  for  member- 
ship at  any  time  within  20  years  after  his  appointment.  Considering 
that  a  patrolman  could  retire  from  the  department  after  20  years  of 
service,  and  would  become  entitled  to  a  benefit  on  retirement,  any  such 
by-law  would  be  a  remarkable  one.  Nevertheless,  and  although  this 
claim  of  suspension  or  amendment  of  the  by-law  was  clearly  an  after- 
thought, and  not  in  accord  with  the  spirit  of  the  stipulated  facts,  the 
court,  evidently  deeming  it  in  furtherance  of  justice  and  considering 
the  trial  more  or  less  informal,  proceeded  to  take  testimony  to  deter- 
mine whether  the  by-law  had  been  amended.  Secondary  proof  was 
adduced  that  a  notice  of  a  special  meeting  to  amend  the  by-laws  was 
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sent  "to  each  deleeate,  officer,  and  director  of  the  society."  No  evi- 
dence was  adduced  to  show  that  the  notice  was  sent  to  each  member  of 
the  society.    Section  27  of  the  by-laws  provided : 

"These  by-laws  can  be  amended  or  altered  only  at  a  summoned  meeting 
called  for  said  purpose.  A  two-thirds  vote  shall  be  necessary  to  sustain  such 
amendments  or  alterations  to  make  them  law." 

[1]  The  by-laws  do  not  state  whether  they  may  be  amended  by  a 
vote  of  the  directors,  or  by  a  vote  of  the  directors  and  delegates,  or 
by  a  vote  of  the  members.  In  the  absence  of  any  express  authoriza- 
tion, the  directors  would  not  have  the  power  to  change  any  such 
fundamental  law  or  rule  of  the  society  as  governed  eligibility  to  mem- 
bership. One  of  the  main  purposes  of  the  society  was  to  obtain  bene- 
fits or  insurance,  and  a  rule  that  so  directly  affected,  not  only  the  like- 
lihood of  the  benefits  being  ultimately  paid,  but  affected  also  the  num- 
ber of  assessments  that  would  be  likely  to  be  called  for,  both  of  which 
considerations  have  direct  relation  to  the  eligibility  rule,  could  be 
changed  only  on  notice  to  the  members  of  the  society  affected.  The 
status  of  the  "delegates"  was  not  clearly  defined  in  the  early  constitu- 
tion, but  it  appears  in  later  constitutions  that  delegates  had  the  right 
to  represent  members  of  an  entire  precinct. 

[2]  Assuming  that  the  delegates,  under  the  original  constitution  and 
by-laws,  had  the  right  to  vote  on  changes  in  the  fimdamental  rules  of 
the  society,  ordinary  fair  dealing  required  that  the  members  should 
first  be  notified  of  any  such  intended  changes,  so  as  to  have  the  oppor- 
tunity to  make  their  wishes  known  to  the  delegates  who  represented 
thenL  Passing  the  question  of  notice,  however,  it  appears  that  at  the 
time  of  the  amendment  there  were  30  members  of  the  society.  Before 
it  became  apparent  that  the  exact  membership  could  be  proved  by  th^ 
production  of  the  membership  roll,  the  plaintiff  introduced  evidence 
that  there  were  15  present  at  the  special  meeting  and  that  the  total 
membership  was  "about  20."  After  the  membership  roll  was  pro- 
duced, and  it  became  apparent  that  IS  members  would  not  constitute 
the  necessary  two-thirds,  if  the  membership  were  30,  a  witness  was 
produced  and,  asked  how  many  were  present  at  the  meeting,  answered, 
"There  were  pretty  near  20,  I  should  say ;  about  20  men  there."  No 
minutes  of  the  alleged  meeting  were  produced.  Plaintiff's  witnesses 
differed  sharply  as  to  what  action  was  taken  at  the  alleged  meeting  with 
respect  to  this  by-law.  Some  testified  that  it  was  "suspended"; 
another  that  it  was  amended  by  "allowing  men  up  to  17  years  to  become 
members  of  the  association,  and  that  at  the  time  of  the  amendment 
the  limit  was  15  years;  and  another  that  it  made  eligible  "any  member 
having  served  less  than  17  years,  excepting  matrons."  While  this  testi- 
mony was  uncontradicted,  it  was  all  given  by  interested  witnesses,  and, 
with  its  contradictions  and  discrepancies,  is  most  unsatisfactory,  to  say 
the  least.. 

[3]  Any  change  in  the  fundmental  laws  of  a  fraternal  benefit  organ- 
ization, affecting  eligibility,  dues,  and  assessments,  and  therefore  affect- 
ing the  contract  relations  between  the  members,  requires  satisfactory 
and  convincing  evidence  to  establish  it    The  evidence  produced  was 
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not  of  such  cliaractef,  and  is  wholly  unconvincing,  and  especially  in 
view  of  the  agreed  state  of  facts. 

[4]  The  order  denying  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  was  right,  as  the  evidence  only  tended  to 
impeach  one  of  the  plaintiff's  witnesses. 

The  order  denying  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  affirmed,  with  $10  costs  and  disbursements,  and 
the  judgment  appealed  from  is  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs.    Order  filed.    All  concur. 


liAVERTT  v.  NEW  YORK  CENT.  R.  CO. 

(Supreme  Court,  Trial  Term,  Erie  County.    June,  1917.) 

,Raii.8oads  «=>  102(10) — Action  to  Coufkl  RssTORA'noBr  or  Fabm  Cbosshto— 

StTFFICaENCT  OF  EVIDENCE. 

Evidence  held  to  ahov?  that  no  contractual  duty  rested  upon  a  railroad 
company  to  maintain  a  farm  crossing  for  plaintiff,  where  plaintiff's  moth- 
er, with  whom  the  company  had  originally  agreed  to  maintain  a  farm 
crossing  at  a  place  other  than  the  location  in  question,  had  died,  and 
where,  upon  a  widening  of  the  right  of  way  by  the  company,  the  original 
crossing  had  l)een  abandoned,'  and  a  cattle  path  bad  been  opened  at  an- 
other place,  and  thereafter  certain  land  had  been  conveyed  to  the  com- 
pany by  the  plaintiff  and  his  motheir  for  a  consideration  which  released 
the  company  from  any  and  all  damages,  but  wltb  no  reference  to  any 
crossing  as  a  subject  of  claim  for  damages,  as  the  cattle  path  was  not  a 
"farm  crossing,"  since  no  planiu  were  placed  between  the  rails,  permitting 
the  usual  passage  of  teams,  and  the  placing  of  gravel  or  ballast  between 
the  rails,  permitting  cattle  to  pass  over  the  tracks,  did  not  constitute  It 
a  general  "farm  crossing." 

[Ed.  Note. — For  other  cases^  see  Railroads,  Cent  Dig.  {f  32(K-^7.] 

Action  by  Robert  J.  Laverty  against  the  New  York  Central  Railroad 
Company  to  compel  restoration  of  a  farm  crossing.  Complaint  dis- 
missed. 

Walter  W.  Chamberlain,  of  Buffalo,  for  plaintiff. 
Maurice  C.  Spratt,  of  Buffalo,  for  defendant 

BROWN,  J.  On  October  5,  1896,  Robert  Laverty  and  Jane  M, 
Laverty,  in  consideration  of  $1,5(X),  duly  granted  to  the  Lake  Shore 
&  Michigan  Southern  Railway  Company,  its  successors  and  assigns, 
the  rig^t  to  forever  occupy,  maintain,  and  operate  its  railroad  over  and 
upon  its  right  of  way  through  the  Laverty  farm  free  from  any  and  all 
obligation  or  duty,  imposed  by  statute  or  otherwise,  to  construct  or 
maintain  any  farm  crossing  of  any  kind  upon  or  across  its  said  right 
of  way,  and  duly  covenanted  that  no  right  to  a  farm  crossing  over  such 
right  of  way  should  thereafter  exist  or  be  claimed,  and  that  such  cove- 
nant should  run  with  the  land  and  bind  their  successors  in.  interest. 
Concurrently  therewith  there  was  delivered  by  said  railroad  company 
to  said  Lavertys  a  written  instrument,  executed  by  the  railroad  com- 
pany, whereby  there  was  granted  to  the  Lavertys  personally,  and  not  to 
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their  grantees  or  successors  in  interest,  a  license  at  their  own  risk  to 
drive  cattle  across  the  railroad  tracks  at  the  then  crossing ;  the  Lav- 
ertys  to  keep  and  maintain  said  crossing  at  their  own  expense  under 
the  direction  of  the  railroad  officers.  Thereafter  the  crossing  was  used 
and  maintained  by  the  Lavertys  until  1902,  when  Robert  Laverty  died_, 
and  the  same  was  used  by  Jane  Laverty  from  then  until  1905.  In  1905 
the  railroad  company  widened  the  use  of  its  right  of  way,  laying  two 
additional  tracks  through  the  Laverty  farm,  which  interfered  with  the 
safety  and  practicability  of  the  crossing.  Thereupon  tlie  plaintiff,  who 
was  occupying  the  farm  with  his  mother,  Jane  M.  Laverty,  proposed  in 
November,  1^5,  that  the  location  of  the  crossinpf  be  moved  about  40 
rods  to  the  south  or  west,  where  a  safe  and  practical  crossing  could  be 
constructed.  Negotiations  were  had,  resulting  in  the  construction  of 
a  cattle  path  across  the  right  of  wray  at  the  new  location,  about  500  feet 
south  or  west  of  the  old  location. 

It  is  relative  to  these  negotiations  and  the  construction  of  this  new 
cattle  path  that  the  contentions  of  the  parties  greatly  differ  and  form 
the  basis  of  plaintiff's  claim  for  relief.  This  new  cattle  path  was  used 
by  the  plaintiff  and  his  mother  until  February,  1916,  when  the  mother, 
Jane  M.  Laverty,  died.  Whereupon  the  defendant,  having  succeeded 
to  the  rights  of  tiie  Lake  Shore  &  Michigan  Southern  Railway  Company 
in  the  railroad,  took  up  the  cattle  path  or  crossing,  tore  out  the  tile 
drain,  took  out  the  gates,  and  closed  the  right  of  way  fences  at  that 
place,  contending  that  all  rights  under  the  license  above  mentioned  to 
drive  cattle,  etc.,  across  the  railroad  tracks,  exfrired  with  the  death  of 
Jane  M.  Laverty,  and  that  the  plaintiff  has  no  right  of  any  kind  to  keep 
and  maintain,  or  to  have  kept  and  maintained,  a  crossing  of  any  char- 
acter on  the  Laverty  farm. 

The  contention  of  the  plaintiff  is  that  Jane  M.  Laverty  had  the  right 
under  the  license  to  keep  and  maintain,  or  to  have  kept  and  maintained, 
the  original  crossing  at  its  original  location;  that  when  the  railroad 
laid  its  additional  tracks  in  1905,  rendering  the  old  crossing  unsafe  and 
impractical,  it  was  agreed  by  the  Lavertys  and  the  railroad  company 
that,  in  consideration  of  the  release  by  the  Lavertys  of  the  obligation 
to  keep  the  crossing  at  the  old  location,  the  railroad  company  would 
construct  a  farm  crossing  at  the  new  location  500  feet  to  the  west,  and 
keep  and  maintain  it  as  a  farm  crossing  so  long  as  the  land  on  each 
side  of  the  right  of  way  was  owned  by  the  same  persons ;  that  in  pur- 
suance of  such  agreement  the  railroad  company  actually  constructed  a 
farm  crossing  at  the  new  location,  and  has  maintained  the  same  ever 
since  its  construction  up  to  February,  1916,  when  in  violation  of  its 
agreement  it  took  the  same  up ;  that,  the  plaintiff  having  succeeded  to 
the  rights  of  both  Robert  Laverty  and  Jane  M.  Laverty  in  the  farm, 
he  is  entitled  to  equitable  relief,  compelling  defendant  to  restore  the 
crossii^  and  keep  the  alleged  agreement. 

The  main  difficulty  with  plaintiff's  contention  is  that  there  is  no  sat- 
isfactory evidence  that  any  such  agreement  was  ever  made  by  the  rail- 
road company,  and  the  folding  must  be  that  the  crossing  at  the  new 
location  was  not  a  farm  crossing.  It  clearly  appears  that  the  person 
representing  the  railroad  company,  with  whom  the  plaintiff  had  his 
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conversation  resulting  in  the  claimed  agreement,  had  no  authority  to 
make  such  an  agreement  He  was  instructed  to  investigate  as  to  the 
plaintiff's  proposition  of  changing  the  location  of  the  crossing  and  ad- 
vise the  proper  officer  of  the  railroad  company.  Such  instruction  did 
not  carry  with  it  any  authority  to  make  such  an  agreement  Plaintiff's 
contention  that  the  alleged  agreement  as  to  the  construction  of  the 
crossing  was  in  fact  carried'  out  by  the  railroad,  and  that  therefore  the 
agreement  by  the  railroad  to  do  tiie  very  thing  that  it  did  do  must  be 
presumed,  cannot  be  upheld.  The  crossing  as  constructed  was  not  a 
farm  crossing ;  no  planks  were  placed  between  the  rails,  permitting  the 
usual  passage  of  teams,  as  is  necessary  to  constitute  a  farm  crossing. 
Gravel  or  ballast  placed  between  the  rails,  permitting  cattle  to  pass  over 
the  tracks,  did  not  constitute  a  general  farm  crossing,  especially  in  view 
of  the  terms  of  the  license  to  the  Lavertys  to  drive  cattle  across  the 
right  of  way. 

In  1906  the  plaintiff  and  his  mother,  Jane  M.  Laverty,  and  others 
then  interested  in  the  farm,  at  the  request  of  one  Earl,  gave  the  rail- 
road company  an  option  to  purchase  •*/ioo  of  an  acre  of  land,  which 
contained  a  provision  that  the  railroad  company  should  plank  and 
maintain  a  crossing  at  the  new  location.  This  option  was  not  accepted 
or  acted  upon  by  the  railroad  company,  and  in  1910  the  plaintiff  and 
his  mother  gave  to  the  railroad  company  an  option  to  purchase  one-half 
acre  of  the  Laverty  farm  for  $150,  "also  for  all  damages  by  reason  of 
change  of  location  of  farm  crossing."  This  option  of  1910  resulted  in 
a  conveyance  on  February  20,  1911,  by  the  plaintiff  and  his  nx>ther,  of 
the  one-half  acre,  in  consideration  of  $150,  wherein  the  grantors  re- 
leased and  discharged  the  railroad  company  from  "any  and  all  damages 
or  claims  for  damages  arisin^  from  or  growing  out  of  any  of  the  acts 
of  the  said  party  of  the  second  part  to  date." 

It  is  certain  fiiat  up  to  the  time  of  the  option  of  1906  the  railroad 
company  had  not  constructed  a  farm  crossing  by  planking  and  making 
a  crossing  for  farm  purposes.  When  plaintiff,  in  the  option  of  1910, 
used  the  words  "farm  crossing"  as  the  subject  of  damages  paid  for  by 
the  $150,  it  is  evident  that  he  sought  to  assert  a  right  to  a  farm  cross- 
ing; but  the  ccmveyance  has  no  reference  to  any  crossing  as  a  subject  of 
claim  for  damages.  The  fact  that  plaintiff  and  his  mother  made  the 
conveyance  in  February,  1911,  releasing  all  damages  and  claims  grow- 
ing out  of  the  acts  of  the  railroad  company  is  satisfactorily  convincing 
that  the  railroad  company  up  to  that  time  had  not  constructed  a  farm 
crossing  across  its  right  of  way  through  the  Laverty  farm.  The  proof 
is  equally  convincing  tliat  at  no  time  has  there  been  a  farm  crossing  at 
the  new  location  near  the  west  side  of  the  Laverty  farm.  The  construc- 
tion of  the  cattle  path  as  it  was  constructed  is  no  proof  that  the  rail- 
road company  agreed  to  construct  a  farm  crossing;  it  is  no  proof  of 
an  agreement  to  construct  any  crossing  other  than  the  one  that  it  did 
construct.  The  testimony  is  that  the  crossing  that  was  constructed  was 
not  used,  and  was  not  capable  of  being  used,  as  a  farm  crossing.  Plain- 
tiff, in  drawing  loads  of  produce,  etc.,  used  a  neighbor's  farm  cross- 
ing half  a  mile  away.  Had  there  been  such  an-  agreement,  it  is  diffi- 
cult to  understand  how  the  reference  to  a  farm  crossing  in  the  option  of 
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1910  was  eliniinated'  from  the  conve3rance  made  by  the  plaintiff  to 
cany  out  the  terms  of  the  option ;  and  the  fact  that  such  reference  was 
omitted  from  the  deed  is  some  proof  that  the  railroad  company  is  not 
estopped  from  claiming  that  the  crossing  taken  up  in  Februaiy,  1916, 
was  not  a  farm  crossing. 
Plaintiff's  complaint  must  be  dismissed,  with  costs. 


(179  App.  Dlv.  IK) 

ADAMS  T.  ADAMS. 

(Supreme  Court,  Appellate  Division,  First  D^artment.    July  IS,  1917.) 

DirOBCE  ^=>269(9) — FjaLTTBB  to  Pay  Aliuont  and  Counsel  Vks. 

When  defendant  husband's  motion  to  modify  a  "short-form"  order  re- 
quiring the  payment  of  alimony  and  counsel  fee  was  granted,  and  the 
modified  order,  specifying  In  what  particulars  the  motion  had  been 
granted,  was  served  on  defendant,  with  proper  demand  for  payment,  he 
could  not  claim  that  he  was  Ignoiant  of  what  was  required  of  blm  to 
avoid  being  adjudged  In  contempt  of  court  for  failure  to  pay. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent.  Dig.  S  760.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marion  Adams  against  Louis  R.  Adams.  From  an  or- 
der adjudging  defendant  in  contempt  of  court  for  failure  to  pay  ali- 
mony and  counsel  fee,  defendant  appeals.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ.   • 

Herman  L.  Roth,  of  New  York  City,  for  appellant 
C.  C.  Daniels,  of  New  York  City,  for  respondent. 

SHEARN,  J.  When  an  order  is  made  requiring  the  payment  of 
alimony  and  counsel  fee,  it  is  the  better  practice  to  employ  the  "long- 
form"  order.  But  in  any  event,  as  a  basis  for  contempt  proceedings, 
the  order  must  clearly  state,  so  as  to  be  readily  understood  by  a  lay- 
man, precise  directions,  not  only  as  to  the  amount  to  be  paid,  but  as 
to  the  time  and  place  of  payment  and  the  person  to  whom  payment  is 
to  be  made. 

In  the  case  at  bar,  although  the  "short-form"  order  was  employed, 
the  defendant  showed  that  he  thoroughly  understood  its  provisions  by 
making  a  motion  to  modify  the  order.  When  this  motion  was  granted, 
and  the  modified  order,  specifying  in  what  particulars  the  defendant's 
motion  had  been  granted,  was  served  upcm  the  defendant  with  a  proper 
demand  for  pa3rment,  the  defendant  was  in  no  position  to  claim  that 
he  was  ignorant  of  what  was  required  of  him. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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(178  App.  DIv  886) 

In  re  BIEBSTADTS  ESTATE. 

HICKS  et  al.  V.  COMPTKOLLER  OF  STATE  OF  NEW  TOBK. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  Taxation  ®=3S95(7) — Tbansfeb  Tax — Deduction. 

It  would  be  improper  to  deduct  from  decedent's  gross  estate  an  amount 
unlawfully  collected  as  a  federal  tax  before  estimating  the  amount  of  ttie 
transfer  tax  to  be  paid  under  stJite  law. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1719.] 

2.  Taxation  «=»895(7)-^TBANsraB  Tax — Dbduction. 

The  tax  imposed  by  the  federal  Revenue  Act  of  1916,  being  on  tbe 
transfer  of  decedent's  property  under  her  will  and  the  laws  of  the  state, 
cannot  be  deducted  from  decedent's  gross  estate  before  the  transfer  tax 
due  under  the  laws  of  the  state  Is  calculated. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  }  1719.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Mary  Stewart 
Bierstadt.  From  a  final  order  of  the  Surrogate's  Court  (163  N.  Y. 
Supp.  1 104),  fixing  the  value  of  property  transferred  under  decedent's 
will,  Theodore  F.  Hicks  and  others,  as  executors,  etc.,  appeal.  Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

George  A.  Viehmann,  of  New  York  City,  for  appellants. 
John  B.  Gleason,  of  New  York  Qty,  for  respondent. 

SCOTT,  J.  Mary  S.  Bierstadt,  who  died  on  October  3,  1916,  left  a 
will  by  which  she  disposed  of  an  estate  valued  at  upwards  of  $2,000,- 
000.  Of  this  estate  she  disposed  of  upwards  of  $1,200,000  by  legacies 
of  specific  sums,  and  gave  the  residue  to  certain  named  relatives.  No 
complaint  is  made  of  the  assessment  of  the  property  thus  devised,  so 
far  as  concerns  the  taxability  of  the  several  transfers  under  the  state 
Transfer  Tax  Law  (Consol.  Laws,  c.  60,  §§  220-245)  except  that  the 
executors  appellants  claim  that  the  tax  to  be  paid  under  die  federal 
Revenue  Act  of  1916,  estimated  to  amount  to  $97,309.58,  should  be  de- 
ducted from  the  gross  estate  left  by  the  testatrix,  before  the  tax  due 
under  the  laws  of  the  state  of  New  York  is  calculated.  This  claim  is 
based  upon  the  proposition  that  the  tax  provided  for  in  the  federal  Rev- 
enue Act  is  a  tax  upon  the  estate,  as  such,  and  not  upon  the  transfer 
of  the  property  under  the  will  and  the  laws  of  this  state,  of  which  the 
deceased  was  a  resident. 

[1J  A  similar  claim  for  the  deduction  of  the  succession  tax  levied 
under  the  federal  War  Revenue  Act  of  1898  (Act  June  13,  1898,  c. 
448,  30  Stat.  448)  was  decided  adverselv  to  the  claimant  in  Matter  of 
Gihon,  169  N.  Y.  443,  62  N.  E.  561,  wherein  it  was  held  that  the  fed- 
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eral  tax  was  not  a  tax  upon  the  property  transferred,  but  one  upon  the 
transfer  itself ;  the  amount  of  the  tax  being  measured  by  the  value  of 
the  property  affected  by  the  transfers.  If,  therefore,  the  tax  imposed 
by  the  act  of  1916  is,  like  that  imposed  by  the  act  of  1898,  a  tax  upon 
the  transfer,  and  not  upon  the  pr(^erty  transferred,  the  claim  of  the  ex- 
ecutors was  rightly  denied.  It  is  argued,  however,  that  the  federal 
Revenue  Act  of  1916  differs  radically  from  the  War  Revenue  Act  of 
1898,  in  that  under  the  act  of  1916  the  tax  is  imposed  distinctly  and  un- 
equivocally upon  the  property  transferred,  and  that  by  no  construction 
can  it  be  held  to  be  merely  a  tax  upon  the  transfer  of  the  property. 
Without  expressing  an  opinion  upon  this  construction  of  the  act,  it 
will  suffice  to  say  that,  if  it  must  be  construed  as  the  executors  claim 
that  it  must  be,  it  would  be  invalid  on  constitutional  grounds,  and  no 
tax  could  lawfully  be  collected  under  it.  Knowlton  v.  Moore,  178  U. 
S.  41, 20  Sup.  Ct.  747,  44  L.  Ed.  969 ;  Matter  of  Gihon,  supra.  If  so,  it 
would  be  clearly  improper  to  deduct  it  from  the  gross  estate  before 
estimating  the  amount  of  the  tax  to  be  paid  under  the  state  law. 

[2]  So,  in  either  aspect  of  the  law,  wnether  it  merely  provides  for  a 
tax  upon  the  transfer  of  the  property,  or  provides  for  a  tax  upon  the 
propaty  itself  which  is  transferred,  the  order  appealed  from  is  right. 
It  is  quite  apparent  that  the  executors  will  be  confronted  with  serious 
questions  which  must  be  decided  before  they  can  safely  proceed  to  final- 
ly distribute  the  estate.  With  those  questions,  however,  we  are  not  now 
concerned.  All  we  are  called  upon  to  decide  is  that  the  executors  are 
not  entitled  to  deduct  from  the  gross  estate,  as  an  expense  of  adminis- 
tration, the  estimated  tax  provided  for  in  the  federal  Revenue  Act  of 
1916,  before  the  amount  of  the  tax  under  the  state  law  is  fixed. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed.    All  concur. 


ANSLEY  y.  GIBSON  et  aL 

(Sopreme  Conrt,  Appellate  Division,  Tlilrd  Department.    July  2,  1917.) 

Pleading  4=>368 — Motion  to  Coufel  PtAiNTirr  to  Sepabatblt  State  Uijteb- 
KNT  Causks  of  Action. 

A  complaint  In  five  paragraphs,  giving  a  history  of  the  unlawful  acts 
committed  by  defendants,  consisting  of  successive  trespasses  In  plaintiff's 
theater,  committed  In  furtherance  of  a  preconceived  puipose  by  means  of 
which  plalntlfTs  business  was  destroyed,  and  which  did  not  claim  that 
each  trespass  resulted  in  a  loss  or  Injury,  alleged  but  one  cause  of  action 
for  the  wrong  done  the  plaintiff  through  the  many  dlfterent  trespasses, 
and  not  separate  causes  of  action,  which  plalntlft  could  be  compelled  on 
motion  to  state  separately. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  |{  1178,  Ilfr4-U98,] 

Appeal  from  Special  Term,  Onondaga  County. 
Action  by  Clifford  V.  Ansley  against  Theodore  W.  Gibson  and  42 
others.    From  an  order  of  the  Special  Term  denying  a  motion  to  com- 
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pel  the  plaintiff  to  separately  state  and  separately  number  the  different 
causes  of  action  set  forth  in  the  complaint,  and  to  strike  out  certain 
portions  of  the  complaint,  defendant  Edmond  J.  Fitzgerald  appeals. 
Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD. 
COCHRANE,  and  SEWELL,  JJ. 

P.  H.  Fitzgerald,  of  Utica,  for  appellant. 
Carlos  J.  Coleman,  of  Hamilton,  for  respondent 

SEWELL,  J.  The  complaint  contains  five  paragraphs.  In  the  first 
and  second  it  is  alleged  that  the  plaintiff  is  the  owner  of  a  theater 
building  and  conducting  a  moving  picture  business  in  the  village  of 
Hamilton,  N.  Y.,  and  that  the  defendants  are  students  attending  Col- 
gate University  in  said  village.  In  the  third  paragraph  it  is  Sieged 
that  the  defendants  and  others,  on  12  different  days,  therein  specified, 
entered  the  plaintiff's  theater  during  the  performances,  threw  shot 
in  the  faces  of  the  patrons,  made  boisterous  noises,  yelling,  hooting, 
and  stamping,  and  used  vile  and  obscene  language,  and  acted  in  such 
a  way  as  to  cause  the  patrons  to  leave  and  to  compel  the  plaintiff  to 
discontinue  the  show.  The  fourth  paragraph  alleges  that  the  defend- 
ants on  two  other  occasions  forced  their  way  into  the  theater,  threw 
eggs  into  the  faces  of  the  patrons,  and  so  conducted  themselves  as  to 
cause  the  patrons  to  leave  the  theater  in  fright.  The  fifth  paragraph 
alleges  that  on  the  15th  day  of  June,  1915,  me  defendants  and  others 
again  entered  the  theater,  and  not  only  repeated  the  unlawful  acts  al- 
leged in  the  other  paragraphs,  but  threw  clubs  and  stones,  smashed  in 
all  the  windows  of  the  building,  and  injured  the  plaintiffs  wife,  who 
was  selling  tickets  in  the  box  office.  Then  follows  a  general  allegation 
that  the  defendants  were  tumultuously  assembled  of  flieir  own  author- 
ity, with  intent  to  assist  one  another  against  all  who  should  oppose 
them  in  doing  the  said  unlawful  acts  in  a  violent  and  tumultuous  man- 
ner, and  did  confederate  and  conspire  together  to  do  said  acts,  with 
the  common  and  premeditated  purpose  of  destroying  the  plaintiff's 
property  and  business. 

In  the  last  clause  of  this  paragraph  the  plaintiff  charges  that  all  of 
said  unlawful  acts  were  done  witih  intent  to  destroy  the  plaintiff's  busi- 
ness by  preventing  the  general  public  from  attending  his  said  theater, 
and  that  by  reason  of  said  riotous  and  unlawful  acts  the  defendants 
did  destroy  the  plaintiff's  business  to  such  an  extent  that  he  was 
obliged  to  discontinue  his  business  and  to  sell  his  property  at  a  great 
loss  and  to  lose  all  the  profits  of  his  business,  whereby  he  was  dam- 
aged to  the  extent  of  $10,000.  It  is  quite  clear  that  there  is  but  one 
cause  of  action  alleged  in  the  complaint.  It  purports  to  give  a  history 
of  the  unlawful  acts  committed  by  the  defendants,  by  means  of  which 
the  plaintiff's  business  was  destroyed.  It  is  not  claimed  that  each 
day's  trespass  resulted  in  a  loss  or  injury.  The  action  is  not  brought 
to  recover  for  a  number  of  separate  torts,  each  of  which  will  re- 
quire independent  or  different  proof,  or  as  to  which  there  may  be 
different  defenses.  The  principle  upon  which  this  action  is  based  rests 
in  the  aUeged  fact  that  defendants  by  successive  trespasses,  committed 
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in  furtherancfe  of  a  preconceived  purpose,  destroyed  the  defendant's 
business.  The  averments  show  one  primary  right  of  the  plaintiff 
and  one  wrong  done  by  the  defendants,  through  many  different  tres- 
passes, and  there  can  he  but  one  recovery.  Under  suoi  circumstances 
it  would  be  going  too  far  to  hold  that  each  day's  trespass  constituted 
a  separate,  distinct,  and  independent  transaction,  and  therefore  forms 
of  itself  one  cause  of  action.  It  follows  tihat  the  order  appealed  from 
should  be  affirmed,  with  costs. 
Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


aoo  Misc.  Bep.  142) 

OBNBT  T.  BIDDER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  191T.) 

Pasties  <g=>58(4) — Pixwma  «3>238(3) — ^Auenduent. 

A  motion  for  leave  to  change  tbe  title  of  the  action  by  omitting  tlie 
words  "individually  and  as  executors,"  etc.,  following  the  names  of  the 
defendants,  is  a  motion  to  amend  the  complaint,  or  to  discontinue  as 
against  the  executor,  which  will  be  granted  on  payment  of  costs. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  U  M,  165 ;  Plead- 
ing, Cent.  Dig.  IS  e30-«34.] 

Action  by  Sam  Obnet  against  Mary  C.  Ridder  and  William  J. 
.■\mend,  individually  and  as  executrix  and  executor  of  the  estate  of 
Theresa  M.  Amend,  deceased.  On  motion  by  plaintiff  to  change  ti- 
tle, by  omitting  the  words  "individually  and  as  executrix  and  execu- 
tor of  the  estate  of  Theresa  M.  Amend."    Granted. 

Irvnig  Rosenberg,  of  New  York  City,  for  the  motion. 
John  E.  Donnelly,  of  New  York  City,  opposed. 

GREENBAUM,  J.  The  defendants,  being  sued  individually  and 
as  executors,  wer.e  in  effect  sued  as  separate  parties.  The  defendant 
served  was  therefore  justified  in  answering  as  an  individual  and  de- 
murring as  executor.  Leonard  v.  Pierce,  182  N.  Y.  431,  432,  75  N. 
E.  313,  1  L.  R.  A,  (N.  S.)  161 ;  Keating  v.  Stevenson,  21  App.  Div, 
604,  47  N.  Y.  Supp.  847.  After  the  issue  of  law  was  noticed  for  trial, 
this  motion  is  made  by  plaintiff  to  permit  him  to  change  the  title  by 
omitting  the  words  "individually  and  as  executors,"  etc. 

The  motion  is  really  one  to  amend  the  complaint,  or  to  discontinue 
as  against  the  executors.  The  plaintiff  is  entitled  to  the  relief  desired, 
but  only  upon  payment  of  taxable  costs.  Kerrigan  v.  Peters,  108  App. 
Diy.  292,  294,  95  N.  Y.  Supp.  723;  Ward  v.  Terry  &  Tench  Const. 
Co.,  118  App.  Div.  80, 85,  102  N.  Y.  Supp.  1066;  Audley  v.  Townsend, 
131  App.  Div.  79,  80,  115  N.  Y,  Supp.  145.  Motion  granted  upon  the 
terais  indicated. 

Motion  granted. 
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a79  App.  Dlv.  67)  ■ 

HOP]FMAN  V.  ROSE  DRESS  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  IS,  1917.) 

1.  Costs  ^=>42(S) — Interkst  ^=>50 — Effect  of  Tender. 

If  the  employer,  In  an  action  for  commissions,  tendera  the  amount  due 
and  pays  It  Into  court,  the  servant  cannot  recover  Interest  and  costs  made 
and  accruing  after  the  tender. 

[Ed.  Note. — B\)r  other  cases,  see  Costs,  Cent.  Dig.  $1 139,  147:  Interest. 
Cent  Dig.  g  114.] 

2.  Costs  €=>42(3) — Irtebest  ®s>50 — Insufficient  Tendeb — Effect. 

Where  the  employer,  In  an  action  for  commissions,  tenders  and  pays 
into  court  an  Insufficient  amount  as  a  payment  In  fidl,  the  servant  can 
nevertheless  recover  Interest  and  costs. 

[Ed.  Note. — B'or  other  cases,  see  Costs,  Cent  Dig.  IS  139,  147;  Interest, 
Cent  Dig.  §  114.] 

Appeal  from  Special  Term,  New  York  County. 

Action  W  Albert  Hoffman  against  the  Rose  Dress  Company,  Incor- 
porated. From  an  order  reducing  a  judgment  for  plaintiff,  he  appeals. 
'  Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Samuel  Meyers,  of  New  York  City  (Morse  Sable  Hirsch,  of  New 
York  City,  of  counsel),  for  appellant. 
Louis  B.  Brodsky,  of  New  York  City,  for  respondent 

SMITH,  J.  The  action  was  brought  for  commissions  under  a  con- 
tract for  personal  services.  Before  the  action  was  brought  the  de- 
fendant tendered  the  sum  of  $734.  After  the  action  was  brought,  and 
after  the  answer,  but  by  stipulation  with  the  same  force  as  though 
made  at  the  time  of  the  answer,  defendant  deposited  $734  with  the 
city  chamberlain  to  the  credit  of  the  action.  A  verdict  was  rendered 
m  the  action  for  the  plaintiff  "for  the  sum  of  $1,440.07,  which  includes 
$734  deposited  with  city  chamberlain,  $624.56  principal  amount,  and 
$81.51  interest,  at  6  per  cent,  on  the  total  for  one  year."  The  amount 
which  has  been  taken  from  the  verdict  by  the  order  of  the  court  ap- 
pealed from  is  the  amount  of  interest  on  the  $734  deposited  with  the 
city  chamberlain  for  one  year. 

[1]  If  the  full  amount  of  the  indebtedness  had  been  tendered,  and 
afterwards  paid  into  court,  together  with  a  sum  equaling  the  costs  of 
die  action  at  the  time,  I  would  have  no  doubt  that  interest  would  be 
stopped.  The  reason  for  such  a  rule  rests  in  the  fact  that  the  person 
to  whom  the  tender  was  made,  if  the  sum  tendered  is  sufficient  to 
satisfy  him  for  his  debt  and  for  his  costs,  is  bound  to  take  it,  and  if 
he  does  not,  while  the  debt  is  not  paid,  the  liability  of  the  debtor  for 
interest  and  costs  is  suspended.  This  is  the  rule  in  relation  to  tenders 
after  suit  brought.  Moran  v,  Pinchot,  176  App.  Div.  807,  163  N.  Y. 
Supp.  833. 

[2]  In  that  case,  if  the  tender  is  not  sufficient,  the  running  of  in- 
terest and  costs  is  not  suspended,  but  the  amount  tendered  is  simply 
credited  upon  the  judgment.     By  analogous  reasoning  the  same  rule 
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should  hold  where  the  tender  was  made  before  suit.  If  the  tender  was 
of  the  full  amount  to  which  the  party  has  been  found  entitled,  and  if 
the  tender  has  been  kept  good,  then  it  would  be  unjust  to  charge  thi 
debtor  with  interest  on  that  amount.  The  creditor,  however,  is  not 
bound  to  accept  a  tender  of  part  only  of  the  amount  due  to  him,  es- 
pecially where  that  part  is  tendered  in  full  payment  of  the  debt.  If 
a  debtor  owed  to  a  creditor  $1,500,  and  tendered  him  $600  only,  if  the 
creditor  accepted  the  $600,  he  would  be  barred  from  bringing  his  ac- 
tion in  the  Supreme  Court  to  recover  the  amount  due  him  without  lia- 
bility for  costs.  Nevertheless  for  refusing  to  accept  the  same  he 
should  not  be  deprived  of  interest  on  his  debt.  In  order,  therefore, 
to  stop  the  running  of  interest,  the  tender  must  be  of  the  full  amoimt 
due;  otherwise,  the  creditor  is  under  no  duty  to  accept  the  same. 
In  Mining  Co.  v.  Jones,  108  Pa.  69,  in  discussing  a  tender,  ithe  opin- 
ion says: 

"In  this  state  it  seems  to  bave  been  long  understood  that  where  It  Is  the 
dnty  of  the  debtor  to  pay  the  sum  he  owes,  and  the  creditor  demands  a 
greater  sum,  the  debtor  can  only  relieve  himself  from  liability  by  tendering 
payment  of  the  debt.  The  bona  fide  dispute  as  to  the  amount  of  indebtedness 
is  no  bar  to  the  accruing  of  interest  If  the  tender  of  payment  falls  short  of 
the  sum  found  to  be  due  at  the  time  of  the  tender,  Interest  runs  on  the  whole." 

In  22  Cyc.  1557,  the  rule  is  stated  in  the  text: 

"A  tender  of  a  less  sum  than  actually  due  will  not  prevent  the  running  of 
interest  thereafter  on  the  whole  principal  as  though  tender  had  been  made." 

The  fact  of  payment  into  court  simply  operates  to  keep  the  tender 
good,  which  must  be  done  in  any  event  to  stop  the  running  of  interest, 
even  though  the  tender  be  sufficient 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied.    Order  filed.    AU  concur. 


(178  App.  Dlv.  875) 

PEOPLB  r.  MIIX!H  et  ai. 

(Supreme  Court,  Appellate  Dlrlslon,  First  Department.    July  13,  1917.) 

CBruiRAi.  Law  ^=3665(1) — Appeal— Pbejudice  op  Judge. 

Where  the  trial  judge,  although  not  intentionally  unfair,  allowed  hlm!- 
self  to  become  angered  at  Incidents  at  the  trial,  and  showed  very  plainly 
his  belief  in  the  defendant's  guilt  In  a  manner  which  could  not  have  failed 
to  in^jress  and  Influence  the  jury,  so  that  defendant  was  not  accorded 
a  fair  and  impartial  trial,  judgment  of  conviction  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1520,  1535.] 

Appeal  from  (3ourt  of  General  Sessions ;  New  York  County. 

Samuel  Milch,  impleaded  with  David  Alexander  and  another,  was 
convicted  of  an  attempt  to  commit  grand  larceny  in  the  first  degree, 
and  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  L,AUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Joseph  M.  Proskauer,  of  New  York  City,  for  appellant 
Robert  C.  Taylor,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  The  defendant  Milch  was  convicted  in  the  Court 
of  General  Sessions  of  an  attempt  to  commit  grand  larceny  in  the 
first  d^^eie,  in  that  he,  in  conjunction  with  the  other  defendants  in- 
dicted with  him,  by  false  and  fraudulent  representations  attempted  to 
induce  the  payment  by  the  Philadelphia  Life  Insurance  Company  of 
the  amount  of  a  policy  of  life  insurance  issued  upon  the  life  of  one 
Samuel  Cominsky.  In  view  of  the  disposition  we  are  about  to  make  of 
the  appeal,  and  the  reasons  for  so  disposing  of  it,  we  find  it  unnecessary 
to  state  the  accusation  and  proof  in  detail.. 

The  appellant,  in  addition  to  pointing  out  alleged  errors  in  the  ad- 
mission and  rejection  of  evidence,  and  claiming  that  the  evidence  whol- 
ly fails  to  connect  him  with  the  crime,  especially  insists  that  through- 
out the  trial  the  judge  who  presided  at  it  evidenced  such  a  hostile 
attitude  towards  said  appellant,  and  otherwise  so  conducted  the  trial, 
that  the  appellant  was  not  accorded  that  fair  and  impartial  trial  to 
which  every  one,  indicted  for  a  criminal  offense,  is  entitled.  This  claim 
of  unfairness  in  the  trial  is  so  earnestly  insisted  upon  that  we  have 
examined  the  record  with  great  care  to  see  whether  it  is  well  founded, 
and  we  are  compelled  to  say  that  it  is,  and  that  for  that  reason  alone, 
without  considering  other  alleged  errors,  the  judgment  of  conviction 
cannot  be  allowed  to  stand.  We  do  not  believe  that  the  judge  who  pre- 
sided was  intentionally  unfair,  but  it  is  clear  that  he  became  much 
angered  by  certain  incidents  which  occurred  at  the  trial,  and  failed 
to  retain  that  poise  and  self-restraint  which  the  circumstances  re- 
quired. The  result  was  that  he  showed  very  plainly  his  belief  in  the 
defendant's  guilt  in  a  manner  which  could  not  have  failed  to  impress 
and  influence  the  jury.  No  good  purpose  would  be  served  by  reciting 
in  detail  the  particular  acts  which  seem  to  us  to  have  been  unfair  and 
prejudicial  to  the  defendant.  It  is  sufficient  that  for  the  reason  given 
we  reverse  the  judgment  appealed  from  and  grant  a  new  trial.  Settle 
order  on  notice. 

SCOTT,  J.  (concurring).  I  agree  that  the  defendant  did  not  have 
an  absolutely  fair  trial,  and  that  for  that  reason  alone,  if  there  were 
none  other,  the  judgment  appealed  from  should  be  reversed.  I  think, 
however,  that  the  defendant  was  tried  and  convicted  of  a  crime  with 
which  he  was  not  charged  in  the  indictment.  The  first  count  of  the 
indictment  (the  second  was  dismissed)  charges  that  on  May  8,  1913, 
the  defendant,  with  others,  made  certain  false  representations  to  the 
Philadelphia  Life  Insurance  Company  in  a  felonious  and  fraudulent 
attempt  to  deprive  said  company  of  its  money. 

The  indictment  recites,  by  way  of  introduction,  the  taking  out  of 
said  policy  in  1911,  and  names  several  persons  who  were  instrumen- 
tal in  having  the  policy  issued.  The  defendant,  however,  is  not  so 
named,  and  is  not  charged,  so  far  as  the  indictment  goes,  with  the 
fraud  which  was  undoubtedly  committed  at  that  time.  When  it 
comes  to  charging  defendant  with  felonious  and  fraudulent  acts,  it  is 
not  even  alleged  that  he  did  those  acts  on  the  8th  day  of  May,  1913, 
"and  theretofore."  In  short,  there  is  nothing  in  the  indictment  to  ad- 
vise him  that  it  was  intended  to  impUcate  him  in  the  fraud  of  1911, 
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and  yet  the  record  is  chiefly  made  up  of  Evidence  tending  to  establish 
that  fraud  and  connectii^  defendant  with  it,  and  the  court  treated  the 
case  throughout  as  if  defendant  was  being  tried  for  complicity  in 
the  fraud  of  1911.  If  that  evidence,  and  the  court's  comments  upon 
it,  were  out  of  the  case,  it  is  impossible  to  say  with  certainty. that  the 
jury  would  have  convicted  the  defendant  of  any  crime,  especially 
since,  by  May  8,  1913,  the  policy  had  become  by  its  terms  incontestable 
upon  any  ground.  • 

The  defendant,  therefore,  in  my  opinion,  was  convicted  of  a  fraud 
in  1911  with  which  he  was  not  diarged  in  the  indictment.  I  concur 
in  the  reversal  of  the  judgment. 


(178  App.  DlY.  8S3) 

PHANK  et  al.  ▼.  VOOT. 

(Supreme  Court,  Appellate  Dlvlrion,  First  Department.    July  13,  1917.) 

iccoBD  AND  Satisfacttion  «=»11(2) — ^Rbtbntion  OF  Chsok— Saie  of  Goods. 

Where  defendant  agreed  to  purchase  merchandlEe  at  a  /]xed  price,  and 
it  was  deUvered  to  and  retained  by  him,  so  that  he  became  indebted  for 
the  price,  but  he  claimed  a  set-ofT  for  defect  in  quality  of  some  of  the 
goods,  and  undertook  to  deduct  the  amount  from  the  price,  sliding  plain- 
tiffs a  check  for  the  snm  whlcdi  was  admittedly  due  in  any  erent,  and 
writing  that  he  was  sending  it  as  full  payment,  plaintiffs'  retention  of  the 
check  did  not  constitute  an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  ii 
76,  77.] 

Langblln,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Morris  J.  Frank  and  Isaac  N.  Gilbert  agunst  Walter  J. 
Vogt  From  so  much,  of  a  determination  of  the  Appellate  Term  (97 
Misc.  Rep.  674,  162  N.  Y.  Supp.  369)  as  reversed  a  judgment  of  the 
Municipal  Court  and  dismissed  the  complaint,  plaintiffs  appeal,  and 
from  so  much  of  the  determination  as  reversed  the  judgment  and  dis- 
missed the  counterclaim,  defendant  appeals.  Reversed,  and  judgment 
of  Municipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE, 
and  DAVIS,  JJ. 

A.  S.  Gilbert,  of  New  York  City  (Francis  Gilbert  and  Godfrey 
Cohen,  both  of  New  York  City,  on  the  brief),  for  plaintiffs. 
Morris  Blau,  of  New  York  City,  for  defendant. 

SCOTT,  J.  There  was  clearly  no  accord  and  satisfaction  disclosed 
by  the  evidence.  Defendant  had  agreed  to  purchase  merchandise  at 
a  fixed  price.  It  was  delivered  to  and  retained  by  him.  He  thereby 
became  indebted  for  the  purchase  price.  As  against  this  he  claimed  an 
offset  because  some  of  the  goods  were  not  up  to  the  agreed  quality, 
and  this  he  undertook  to  deduct  from  the  purchase  price,  sending 
plaintiffs  a  check  for  the  balance  which  was  admittedly  due  in  any 
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event.  Plaintiffs  retained  the  check,  as  they  were  entitled  to  do,  and 
now  sue  for  the  remainder  of  the  purchase  price. 

That  this  transaction  does  not  constitute  an  accord  and  satisfaction 
is  well  established.  Windmuller  v.  Goodyear  Tire  &  Rubber  Co.,  123 
App.  Div.  424,  107  N.  Y.  Supp.  1095 ;  Eames  Vaaium  Brake  Co.  v. 
Prosser,  157  N.  Y.  289,  51  N.  E.  986;  Laroe  v.  Sugar  Loaf  Dairy 
Co.,  180  N.  Y.  368,  73  N.  E.  61 ;  Kleinfelter  v.  Granger  (Sup.)  136  ^f. 
Y.  Supp.  485,  affirmed  Klinefelter  v.  Peter.son,  152  App.  Div.  8%, 
136  N.  Y.  Supp.  352.  That  defendant,  when  he  sent  the  check,  wrote 
that  he  was  sending  it  as  full  payment,  does  not  affect  the  question. 
He  could  not,  by  paying  an  amount  admittedly  due  in  any  event,  fore- 
close plaintiffs  from  claiming  that  more  was  due,  nor  yet  subject  them 
to  the  risk  of  postponing  the  payment  of  the  whole  claim,  until  de- 
fendant's relatively  small  counterclaim  could  be  judicially  liquidated. 
To  hold  otherwise  would  result,  in  many  cases,  in  permitting  a  debtor 
to  coerce  his  creditor  into  making  an  unjustified  deduction  from  his 
bill. 

The  determination  of  the  Appellate  Term  is  reversed,  and  the  judg- 
ment of  the  Municipal  Court  affirmed,  with  costs  to  plaintiffs-appel- 
lants in  this  court  and  the  Appellate  Term.    Order  filed, 

CLARKE,  P.  J.,  and  PAGE  and  DAVIS,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  there  was  an 
accord  and  satisfaction.  The  plaintiffs  had  a  claim  against  the  de- 
fendant on  an  express  contract  for  the  sale  and  delivery  of  merchan- 
dise at  a  fixed  price;  but  the  defendant,  evidently  in  good  faith, 
claimed  an  offset  on  the  ground  that  the  goods  delivered  and  received 
and  retained  by  him  were  not  of  the  agreed  quality.  The  amount  of 
the  defendant's  offset  was  clearly  unliquidated,  for  the  plaintiffs  did  not 
concede  that  the  defendant  was  entitled  to  any  offset  or  deduction  on 
account  of  the  quality  of  the  goods.  In  these  circumstances,  the  de- 
fendant sent  the  plaintiffs  a  check  for  the  balance  of  the  contract  price 
of  the  goods,  less  the  amount  which  he  was  willing  to  accept  in  settle- 
ment of  the  unliquidated  offset  or  counterclaim  without  litigating  the 
question,  upon  condition  that  his  check  be  accepted  in  full  settlement. 
The  check  was  received,  retained,  and  used  by  the  plaintiffs,  and  they 
brought  this  action  to  recover  the  balance  of  the  contract  price,  which 
the  defendant  thus  deducted  tinder  his  claim  of  a  right  to  an  offset. 

It  is  not  claimed  by  the  defendant,  as  in  Windmuller  v.  Goodyear 
Tire  &  Rubber  Co.,  123  App.  Div.  424,  107  N.  Y,  Supp.  1095,  upon 
which  reliance  is  principally  placed  in  the  prevailing  opinion,  that  there 
was  an  express  agreement  with  respect  to  the  amount  which  the  de- 
fendant should  be  entitled  to  deduct  if  the  goods  were  not  of  the  agreed 
quality.  In  that  case  the  defendant  was  not  in  a  position  to  claim,  in 
the  event  of  litigation,  that  it  was  entitled  to  a  greater  deduction  than 
it  conceded  by  the  settlement,  for  it  made  the  deduction  according 
to  what  it  claimed  was  pursuant  to  an  express  warrant}',  with  an  agree- 
ment with  respect  to  the  precise  amount  to  be  deducted  in  the  event 
of  a  breach  of  warranty.  Here,  if  the  settlement  tendered  by  the 
defendant  had  not  been  agreed  upon  by  the  plaintiffs,  and  they  brought 
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action,  the  defendant  might  have  claimed  and  shown  a  set-off  or 
counterclaim  greater  than  the  amount  which  he  deducted  as  a  condi- 
tion of  the  settlement  It  seems  to  me,  therefore,  perfectly  clear  under 
all  of  the  authorities  that  the  acceptance  and  use  by  the  plaintiffs  of 
the  defendant's  check  constituted  an  accord  and  satisfaction.  Jackson 
V.  Volkening,  81  App.  Div.  36,  80  N.  Y.  Supp.  1102,  affirmed  178  N.  Y. 
562,  70  N.  E.  1101 ;  St.  Regis  Paper  Co.  v.  Tonawanda  Co.,  107  App. 
Div.  90,  94  N.  Y.  Supp.  946,  affirmed  in  186  N.  Y.  563,  79  N.  E.  1115 ; 
Ravenswood  Paper  Mill  Co.  v.  Dix,  61  Misc.  Rep.  235,  113  N.  Y. 
Supp.  721;  Brewster  v.  Silverstein,  78  Misc.  Rep.  123,  137  N.  Y. 
Supp.  912;  Dobbs  v.  Prudden-Winslow  Co.,  95  Misc.  Rep.  250,  159 
N.  Y.  Supp.  176. 
I  therefore  vote  for  affirmance. 


(179  App.  DiT.  69) 

SPKNCER  V.  CITT  OF  NEW  YORK. 

(Sapreme  Court,  Apx)ellate  Dlvlsiou,  First  Department.    July  13,  1917.) 

L  Municipal  Cobforations  <8=3864(4) — Limitation  on  Indebtedness— Con - 
STBucnoN  or  Chabibr. 

Under  New  York  City  Charter  (Ijaws  1901,  c.  466)  §  1541,  prohibiting 
Incurring  of  expenses  exceeding  the  sums  iippropriated,  tlie  cost  of  plans 
and  spedflcatlons  for  greenhouses  must  be  paid  from  the  appropriation 
for  their  construction. 

[Ed.  Note. — For  other  cases,  sec  Munlcii>al  Corporations,  Cent.  Dig.  $ 
1832.1 

2.  CONTBACTS   €=3229(3) — CONSTBTJCTION. 

Under  a  contract  to  pay  architects  2%  per  centum  of  estimated  con- 
tract price  for  the  plans  and  spedflcatlons  and  2%  per  centum  of  actual 
construction  cost  for  supervision,  they  are  entitled  to  5  per  centum  on 
work  completed  plus  2\t,  per  centum  on  buildings  never  constructed,  but 
for  whicb  they  furnished  plans  and  specifications. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  IMg.  {§  1047^,  1077.) 

3.  UuNiciFAi.  Corporations   ®=»28S<1)— LnoxATiON   on   Indebtedness— Ap- 

PBOFBIATION. 

A  city's  appropriation  for  repairing  and  constructing  parks,  parkways, 
playgrounds,  boulevards  and  driveways  does  not  authorize  an  expenditure 
therefr4»n  for  constructing  a  greenhouse  In  a  city  park. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporatlona,  Cent  Dig.  | 
758.] 

i  EsTOFFXi,  «=>62(4)— ^MuNiciFAi,  CoKPOBATioNB— Limitation  on  Indebted- 
ness. 

That  part  of  plaintiff's  claim  was  Illegally  paid  by  defendant  city  with- 
out an  appropriation  therefor  does  not  estop  the  city  froirf  later  claiming 
the  payment  was  improper,  and  reimbursing  itself  for  the  payment  so 
made  from  an  appropriation  subsequently  made. 
[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  S  153.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frank  A.  Spencer,  Jr.,  as  receiver,  against  the  City  of 
New  York.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed,  as  modified. 

4=>For  other  cues  see  same  topic  ft  KSY-NXniBBR  in  all  K«r-Numb«red  DIgmU  &  Indexei 
166N.Y.8.— 13 
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Argued  before  SCOTT,  BOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Charles  J.  Nehrbas,  of  New  York  City,  for  appellant. 
Robert  J.  Culhane,  of  New  York  City,  for  respondent 

SMITH,  J.  On  May  4,  1906,  the  board  of  estimate  and  apportion- 
ment appropriated  $25,000  for  the  construction  of  ppreenhouses  in  Cen- 
tral Park.  In  November  thereafter  the  park  commissioner  made  a  con- 
tract for  the  construction  of  a  p^mhouse  and  three  greenhouses  for 
$23,425.  Prior  to  the  making  of  the  appropriation  in  May,  and  upon 
January  11,  1906,  the  park  commissioner  wrote  to  the  plaintiffs  for 
plans  and  specifications  for  a  palmhouse  and  eight  greenhouses,  ap- 
pointing the  plaintiffs  architects  to  prepare  the  same.  In  that  letter  it 
was  provided  that  for  furnishing  said  plans  and  specifications  and  su- 
pervising the  work  the  plaintiffs  were  to  receive  5  per  cent,  of  the  ac- 
tual cost  of  the  work,  "to  be  paid  2^^  per  cent,  upon  die  estimated  cost 
of  the  work  after  the  plans  and  specifications  had  been  approved  and 
2%  per  cent,  upon  the  estimates  of  the  contractor  certified  to  by  the 
architects,  which,  together  with  the  2%  per  cent,  herewith  authorized 
to  be  paid  for  preparing  the  plans,  specifications,  and  estimates,  shall 
equal  a  total  of  5  per  cent,  on  the  actual  cost."  Plaintiffs  were  paid 
5  per  cent,  on  the  actual  cost  of  the  construction  of  the  palmhouse  and 
three  greenhouses  thereafter  constructed.  The  park  commissioner 
never  made  contracts  for  the  construction  of  the  other  greenhouses, 
and  this  action  is  brought  to  recover  the  remaining  5  per  cent  upon 
what  would  be  the  actual  cost  of  the  construction  of  the  eight  green- 
houses for  which  plans  and  specifications  were  made  pursuant  to  the 
letter  of  January  11,  1906,  that  is  the  5  per  cent,  upon  what  would  be 
the  cost  of  the  construction  of  the  five  greenhouses  which  were  not  in 
fact  constructed.  The  trial  court  directed  a  verdict  for  the  plaintiff  for 
the  full  amount  claimed,  which,  with  interest  and  costs,  is  represented 
by  the  judgment  from  which  this  appeal  is  taken. 

[1]  By  section  1541  of  the  Charter  of  the  City  of  New  York  it  is 
provided  that : 

"No  expense  shall  be  Incurred  by  any  of  tbe  departments,  boards  or  cheers 
thereof,  unless  an  appropriation  shall  have  been  previously  made  covering 
such  expense,  nor  any  expense  In  excess  of  the  sum  appropriated  in  accord- 
ance with  law." 

The  expense  of  preparing  plans  and  specifications  for  additional 
greenhouses  would  seem  to  be  incidental  to  their  construction  and  to 
be  payable  only  from  an  appropriation  made  for  that  specific  purpose. 
Inasmuch,  therefore,  as  $25,000  only  has  been  appropriated  for  the 
construction  of  said  greenhouses  and  the  actual  contract  for  their  con- 
struction amounted  to  $23,425,  there  would  be  left  for  payment  to  the 
architects  only  the  sum  of  $1,575,  Of  this  amount  they  have  been 
paid  the  sum  of  $1,167.50,  leaving  the  sum  of  $407.50  of  said  balance 
unexpended. 

[2]  It  appears,  under  the  contract  contained  in  this  letter  of  Janu- 
ary 11  th,  that  the  plaintiffs  were  to  be  paid  for  the  plans  and  specifica- 
tions 2%  per  cent,  of  the  estimated  contract  price,  and  in  addition  to 
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that  they  were  to  receive  2%  per  cent,  upon  the  actual  cost  of  con- 
struction for  supervision.  The  estimated  cost  of  the  work  amounted 
to  $38,100.  Two  and  one-half  per  cent,  of  that  equals  $952.50.  The 
actual  cost  of  construction  of  the  greenhouses  that  were  actually  built 
amounted  to  $23,425.  Two  and  one-half  per  cent,  upon  that  equals 
$585.62.  That  added  to  $952.50  makes  the  amount  $1,538.12,  which  is 
payable,  provided  there  is  sufficient  appropriation  therefor.  Subtract 
frwn  $1,538.12  the  amount  actually  paid  to  plaintiff,  of  $1,167.50, 
makes  $370.62.  This  sum  being  less  than  the  unexpended  balance  of 
the  appropriation,  the  plaintiffs  are  entitled  to  the  sum  of  $370.62, 
with  interest  from  the  date  of  the  demand  on  the  comptroller. 

[3,4]  The  plaintiff,  however,  contends  for  an  affirmance  of  the 
judgment  upon  the  ground  that  upon  March  16,  1905,  there  was  an  ap- 
propriation made  of  $350,000  "to  provide  means  for  the  acquisition 
and  construction  of  parks,  parkways,  playgrounds,  boulevards,  and 
driveways  in  the  boroughs  of  Manhattan  and  Richmond."  He  claims 
that  this  appropriation  is  for  purposes  broad  enough  to  include  the 
building  of  these  greenhouses,  and  therefore  that  an  appropriation  had 
been  made  sufficient  to  authorize  the  making  of  this  contract:  In  this 
contention  I  do  not  agree.  It  is  clear  that  placing  greenhouses  does 
not  come  within  any  of  the  specified  improvements  mentioned  in  the 
resolution  of  the  board  of  estimate  and  apportionment,  in  which  this 
$350,000  was  appropriated.  It  is  true  that  $400  of  the  plaintiffs'  claim 
was  paid  out  of  this  appropriation,  and  prior  to  the  specific  appropria- 
tion for  the  building  of  these  greenhouses.  This  illegal  payment,  how- 
ever, clearly  cannot  estop  the  city  from  claiming  that  the  payment  was 
improperly  made,  and  when  the  appropriation  of  $25,000  was  there- 
after made  for  the  building  of  the  said  greenhouses,  the  comptroller 
was  dearly  authorized  to  repair  from  such  $25,000  the  fund  from 
which  part  of  the  expense  had  been  theretofore  illegally  taken. 

It  follows  that  the  judgment  should  be  reduced  to  the  sum  of  $370.- 
62,  with  interest  and  costs,  and,  as  reduced,  affirmed,  without  costs  to 
eidier  party.    Settle  order  on  notice.    All  concur. 


m  App.  Div.  855) 

THADDBTJS  DAVIDS  CX).  v.  HOFFMAN-I-A  ROCHE  CHEMICAIi  WORKS. 

(Suprente  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

Wab  «s»10(1) — ^Eftbct  on  Contract— Embaroo. 

Where  a  contract  for  tbe  sale  of  carlwllc  add  crystals  provided  that 
continsendes  beyond  the  seller's  control.  Are,  strikes,  accidents  to  Its 
works  or  stock,  or  change  In  tariff  would  allow  It  to  cancel  the  contract, 
the  seller  was  not  entitled  to  cancel  the  contract  because,  on  the  outbreak 
of  the  European  war,  the  various  European  governments  placed  embargoes 
on  the  exiwrtatlon  of  carbolic  add  crystals,  thus  cutting  off  the  supply, 
since  the  seller  by  its  contract  created  a  duty  which  It  was  bound  to  per- 
form, and  neglected  to  shield  Itself  by  proper  conditions  and  qualUlcatlons ; 
the  rule  elusdem  generis  applying  to  the  contract,  so  that  the  specific  con- 
tlngendes  limited  the  general  expression  "contingencies  beyond  our  con- 
trol," while  an  "embargo,"  or  prohibition  of  exportation,  cannot  be  likened 
to  a  change  In  tariff,  which  only  affects  the  amount  of  Import  duty. 
[Ed.  Note.— For  other  cases,  see  War,  Cent  Dig.  IS  26-30.] 

4s»Tor  oOier  cmsa  see  Bun«  topic  ft  KET-NtJMBSR  Id  aU  K«y-Numb«r«d  Digest*  ft  Indexw 
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Appeal  from  Appellate  Tenn,  First  Departmient. 

Action  by  the  Thaddeus  Davids  Company  against  the  Hoffman-La 
Roche  Chemical  Works.  From  a  determination  of  the  Appellate 
Term  (97  Misc.  Rep.  33,  160  N.  Y.  Supp.  973),  reversing  judgment  of 
the  Municipal  Court  for  plaintiff,  plaintiff  appeals.  Determination  re- 
versed, and  judgment  of  the  Municipal  Court  reinstated. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

C.  Parker  Lattin,  of  New  York  City  '(Albert  Ritchie  and  Charles 
H.  Young,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Otto  V.  Schrenk,  of  New  York  City  (Hans  H.  A.  Meyn  and  S.  Ralph 
Tiffany,  both  of  New  York  City,  on  the  brief),  for  respondent 

DOWLING,  J.  In  December,  1913,  plaintiff  and  defendant  en- 
tered into  a  contract  in  writing,  prepared  by  defendant  and  submitted 
by  it  to  plaintiff,  which  accepted  it  without  change.  This  contract  was 
as  follows: 

"The  Hoffman-l4i  Boche  CIiaiAcal  Worka,  Incorporated. 

"New  York,  December  22,  1918. 
"Thaddeus  Davids  Company,  New  York  City,  N.  Y. — Gentlemen:  We  here- 
with confirm  the  sale  to  you  ol  the  following : 
"Quantity :  Eleven  hundred  twenty  (1,120)  pounds. 
"Article:      Cryst  carbolic  acid  Roche  USP. 
"Price :        7%^  per  lb..  Inclusive  280  lb.  drums. 
'•Terms :      F.  a  b.  New  York.    Thirty  days  net,  1%  10  day& 
"Delivery:  Over  the  year  1914. 
"Bemarks ;  With  protection  against  decline  in  price  on  any  nndellveied  }?or- 

tlon  of  this  contract. 
"Contingencies  beyond  our  control,  fire,  strike,  accidents  to  our  wortcs  or  to 
our  stock,  or  change  In  tarilT,  will  allow  us  to  cancel  this  contract  or  any  part 
of  the  same  at  our  option.    Thanking  you  for  your  order,  we  are 
"Yours  very  truly.       The  Hoffman-La  Boche  Chemical  Works, 
"Accepted  Dec.  26,  1913.  C.  P.  Schlicke. 

"Thaddeus  Davids  Co., 
"J.  W.  B.  MercklOi  Prest" 

In  May,  1914,  under  the  contract,  plaintiff  ordered  one  drum  of  crys- 
tals, containing  280  pounds,  which  it  received  and  paid  for.  In 
November,  1914,  it  ordered  another  drum  of  the  same  weight,  and  re- 
ceived only  100  pounds  thereof,  and  thereafter  respondent  delivered 
no  more  goods  under  the  contract,  though  repeatedly  called  upon  so 
to  do.  Finally,  on  January  21,  1915,  defendant  flatly  refused  to 
furnish  any  more  goods  under  the  contract,  stating  that  the  govern- 
ments of  European  countries,  whence  it  obtained  its  supply  of  car- 
bolic acid,  had  placed  an  embargo  on  its  exportation,  and  none  had 
been  received  from  Europe  since  the  outbreak  of  the  war,  and  its  stock 
was  exhausted.    It  then  proceeded  to  say : 

"tinder  these  circumstances,  we  are  obliged  to  avail  ourselves  <tt  the  option 
provided  for  In  our  contract  that  the  contract  might  be  temtlnated  by  us  In 
case  of  'contingencies  beyond  onr  control,'  as  we  can  no  longer  supply  any 
carbolic  acid.  We  regret  exceedingly  that  we  are  compelled  to  exercise  this 
option,  but  prevailing  conditions  preclude  any  other  course.  You  are  there- 
fore formally  notified  that  the  balance  of  the  contract  entetred  December  22, 
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1913,  amounting  to  740  pounds,  \rlll  not  be  6niH[»Ued  by  us,  and  that  said  con- 
tract Is  bereby  canceled." 

In  reply  to  this  plaintiff  offered  to  take  domestic  carbolic  acid,  but 
defendant  refused  to  supply  even  that  at  the  contract  price,  and  again 
stated  that  it  could  not  "recognize  further  liability  under  the  contract." 
Upon  the  trial  defendant  stood  upon  the  contention  that  the  clause 
in  the  contract  providing  for  cancellation  in  case  of  certain  contin- 
gencies covered  the  results  of  the  European  embargo,  and  gave  it  the 
absolute  right  to  cancel  the  contract.  Its  claim  is  that  an  embargo  may 
be  considered  in  the  same  general  class  as  a  tariff;  but,  if  not,  the 
rule  ejusdem  generis  does  not  apply  where  the  specific  words  stated  in 
the  clause  exhaust  the  genus,  and  that,  as  the  specific  words  used  in 
the  clause  exhaust  the  two  classes  therein  enumerated,  the  words  "con- 
tingencies beyond  our  control"  must  be  given  a  meaning  outside  of  the 
classes  mentioned.  The  defendant,  by  the  contract  which  it  framed, 
signed,  and  submitted  for  plaintiff's  acceptance,  upon  the  acceptance 
thereof  by  the  latter,  created  a  duty  or  charge  upon  itself,  which  it  was 
bound  to  perform,  because  it  had  prtmiised  so  to  do  and  had  not  shield- 
ed itself  by  proper  conditions  and  qualifications.  Cameron-Hawn 
Realty  Co.  v.  City  of  Albany,  207  N.  Y.  377, 101  N.  E.  162,  49  L.  R.  A. 
(N.  S.)  922. 

In  the  case  at  bar,  defendant  had  failed  to  provide  in  the  contract 
against  the  contingency  of  foreign  war  and  embargoes  laid  by  foreign 
powers.  An  embargo  cannot  reasonably  be  likened  to  a  change  in  a 
tariff.  The  former  is  a  prohibition  of  exportation,  and  absolutely 
prevents  the  shipping  of  goods  within  its  scope ;  the  latter  only  affects 
the  amount  of  import  duty  which  the  dealer  is  obliged  to  pay.  We 
think  the  reasonable  construction  of  this  contract  is  to  be  found  by 
applying  to  it  the  rule  ejusdem  generis,  and  that  the  words  "fire, 
stnkes,  accidents  to  our  works  or  to  our  stock,  or  change  in  tariff" 
(all  of  which  events  are  or  may  be  beyond  the  control  of  the  parties), 
must  be  held  to  limit  and  qualify  the  "contingencies  beyond  our  con- 
trol," and  to  confine  the  happenings  which  would  justify  the  can- 
cellation of  the  contract  to  those  of  a  like  nature  to  the  ones  enumerat- 
ed, which  an  embargo  is  not.  We  therefore  believe  that  the  cancellation 
of  the  contract  by  the  defendant  was  unjustified,  and  it  is  liable  in 
damages  therefor.  The  record  is  not  entirely  satisfactory  as  to  the 
amount  of  damage  which  plaintiff  sustained  by  reason  of  the  breach, 
but  there  is  some  evidence,  evidently  given  credence  by  the  trial  judge, 
which  warrants  the  finding  that  on  January  21,  1915,  when  defendant 
breached  its  contract  and  refused  to  deliver  any  more  goods  thereun- 
der, the  market  price  for  carbolic  acid  crystals  was  $1  per  pound.  This 
would  have  warranted  a  larger  judgment  than  was  awarded. 

The  determination  of  the  Appellate  Term  will  therefore  be  reversed, 
and  the  judgment  of  the  Municipal  Court  reinstated,  with  costs  to  ap- 
pellant   Order  filed.    All  concur. 
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(179  App.  DlT,  108) 

CONWAY  V.  ROTH. 

(Supreme  Cknirt  A^iellate  Dlrlsion.  First  D^wrtment    Jnl7  18,  1917.) 

1.  Abbitbatiok  aud  Awabd  «=s>72— Confiruation  bt  Cocbt^-Offobitioit. 

Under  Code  Civ.  Proa  J  2374,  subd.  4,  provldliig  that  on  application 
of  either  party  the  conrt  must  vacate  an  award,  where  the  arbltratorB 
have  exceeded  their  authority,  a  motion  to  confirm  the  award  may  be 
opposed  upon  the  ground  that  the  artltrntors,  under  the  terms  of  sub- 
mission, lacked  power  to  make  It,  although  there  was  no  previous  motion 
to  vacate  the  award  upon  that  ground. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Ont  Dig.  t$ 
384-367.] 

2.  ABBrrRATTON  AWD  AWABD  ^=320 — AWARD— OoWPOBHTTT  TO  SUBMISSIOS. 

Where  the  arbitrators  under  the  terms  of  submission  were  to  decide 
whether  there  was  an  agreement  between  the  parties  by  which  claimant 
was  to  receive  one-third  part  of  the  profits  of  n  subway  contract  in  which 
they  were  jointly  interested,  they  had  no  power  to  determine  the  ques- 
tion of  the  reasonable  value  of  the  services  rendered  by  claimant,  and 
their  award  wUl  be  vacated. 

[Ed.  Note. — ^For  other  cases,  see  Arbitration  and  Award,  Cent.  Dig.  il 
87-96.1 

3.  ABBIXBATIQn   AND   AWABn    c8=>J5— COWFORMITy  TO   SUBMISSION— WaIVEB. 

The  parties  to  a  statutory  arbitration  have  no  power  to  waive  the  terms 
of  a  written  submission,  thereby  conferring  other  and  different  powers 
upon  arbitrators. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent  Dig.  Sf 
61-68.] 

Appeal  from  Trial  Term,  Bronx  County. 

In  the  matter  of  the  arbitration  between  Francis  J.  Conway  and 
Alfred  P.  Roth.  From  a  judgment  entered  upon  an  order  confirming 
the  award,  Roth  appeals.    Reversed,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  BOWLING,  PAGE, 
and  DAVIS,  JJ. 

Abram  J.  Rose,  of  New  York  City  (William  H.  O'Brien,  of  New 
York  City,  on  the  brief),  for  appellant. 

Ferdinand  Kurzman,  of  New  York  City  (Walter  Frank,  of  New 
York  City,  on  the  brief),  for  respondent. 

DAVIS,  J.  The  arbitrators  were  chosen  pursuant  to  the  provi- 
sions of  iJie  Code  of  Civil  Procedure,  under  a  written  agreement. 
The  claimant,  an  engineer,  alleges  that  he  helped  the  contestant  ob- 
tain a  contract  for  the  construction  of  section  2,  route  18,  of  the  White 
Plains  Avenue  Rapid  Transit  Railroad,  from  the  Public  Service  Com- 
mission for  the  First  District,  and  that  he  was  engaged  by  contestant 
to  take  care  of  the  contract  end  of  the  work,  the  contestant  furnishing 
the  money  and  attending  to  the  office  work.  In  consideration  of  claim- 
ant's agreeing  thus  to  connect  himself  with  the  work,  claimant  asserts 
that  the  contestant  agreed  to  give  him  one-third  of  the  profits  of  the 
enterprise.  It  is  alleged  that  3ie  agreement  was  oral,  with  the  under- 
standing that  it  would  be  reduced  to  writing,  but  that  appellant  refused 
to  sign  the  written  agreement. 

«=3For  other  cases  se<  ume  topic  *  KET-NUMBER  In  all  Ker-Numbered  DUeut*  &  IndexM 
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The  contestant  denied  the  making  of  the  agreement  to  give  respond- 
ent one-third  of  the  profits.  In  order  to  settle  this  controversy,  the 
parties  entered  into  the  written  agreement  of  arbitration.  This  agree- 
ment, after  reciting  that  Conway  claimed  to  be  jointly  interested  with 
Roth  in  the  enterprise,  and  claimed  to  be  entitled  to  one-third  of  the 
net  profits  thereof,  proceeds  to  submit  to  the  arbitrators  named  "the 
said  controversy  and  claim."  On  July  26,  1916,  a  hearing  was  held  by 
the  arbitrators  and  testimony  taken  on  both  sides.  The  ^rties  were 
not  represented  by  counsel.  On  August  4,  1916,  the  arbitrators  met 
and  announced  the  following  findings: 

1.  Tliat  there  was  no  contract,  verbal  or  otherwise,  entered  Into  between 
Alfred  P.  Roth  and  Francis  J.  Conway  wltb  relation  to  profits  emanating  from 
a  certain  subway  contract  held  by  Alfred  P.  Roth  for  the  ccmstructlon  of 
the  White  Plains  Avenue  extension  of  the  subway. 

2.  That  Francis  J.  Conway  performed  certain  work,  labor,  and  services  for 
Alfred  P.  Both,  for  which  he  is  entitled  to  compensation. 

That  farther  testluKHiy  should  be  taken  wltb  reference  to  eadi  compensa- 
Uon  and  the  amount  thereof. 

On  August  22,  1916,  the  arbitrators  again  met  The  purpose  of  the 
meeting  was  stated  to  be  as  follows : 

"Ur.  Bogart:  This  bearing  la  held  pnrsoant  to  a  decision  heretofore  ren- 
dered by  a  majority  of  the  board  of  arbitrators  to  take  testimony  as  to  the 
compensation  due,  if  any,  to  Francis  J.  Conway  front  Alfred  P.  Roth  for 
lerrlces  alleged  to  have  been  rendered  by  the  said  Francis  J.  C<mway  to  said 
Alfred  P.  Both." 

At  this  hearing  neither  party  was  represented  by  counsel.  The 
arbitrators  then  proceeded  to  take  up  the  question  whether  the  claim- 
ant rendered  any  service  to  the  contestant  for  which  he  was  entitled 
to  compensation.  The  session  was  taken  up  in  the  main  with  the  in- 
troduction of  evidence  introduced  by  Conway  as  to  his  services  and 
their  value,  and  expert  evidence  from  other  engineers  and  contractors. 
There  was  very  little  done  or  said  in  behalf  of  Roth.  It  is  claimed  that 
he  assented  to  the  submission  to  the  arbitrators  of  the  question  of 
the  value  of  Conway's  services.  The  record  shows  rather  that  he  sub- 
mitted, rather  than  consented.  Had  he  been  represented  by  counsel, 
it  is  doubtful  that  the  hearing  would  have  proceeded  without  objection 
on  his  part. 

[1]  The  hearing  resulted  In  an  award  to  Conway  on  August  29, 
1916,  of  $5,377.51  for  work,  labor,  and  services  rendered  to  Roth  in 
the  matter  of  the  subway  contract  The  motion  to  confirm  this  award 
was  opposed,  on  the  ground  that  the  arbitrators,  under  the  terms  of 
the  submission,  lacked  power  to  make  it.  However,  the  motion  was 
granted,  and  the  judgment  appealed  from  wjis  entered.  Under  subdi- 
vision 4  of  §  2374  of  the  Code  of  Civil  Procedure,  upon  the  applica- 
tion of  either  party,  the  court  must  vacate  an  award  "where  the  arbi- 
trators have  exceeded  their  powers."  It  is  true  that  the  appellant 
here  did  not  move  to  vacate  the  award  upon  that  ground ;  but,  as  was 
said  Iw  Mr.  Justice  Scott  in  Matter  of  Picker,  130  App.  Div.  88,  114 
N.Y.  Supp.289: 

The  omission  to  make  that  motion  will  not  deprive  the  party  of  the  right  to 
raise  ttie  objections  upon  the  motion  to  conflim  the  report,  and  to  review  the 
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Judgment  upon  fbe  same  ground.  *  *  *  The  objections  wfalcA  may  be  tlius 
taken,  however,  are  only  those  which  might  bare  been  taken  by  ux  inde- 
pendent motion  to  vacate,  correct,  or  modify." 

[2]  The  appellant,  therefore,  is  quite  within  his  rights  in  urging 
upon  this  appeal  that  the  arbitrators  were  without  power  to  make  the 
award  in  question.  I  think  it  is  quite  clear  that  the  arbitrators  have 
made  an  award  upon  an  issue  which  was  not  within  the  terms  of  the 
written  submission.  They  were  empowered  to  decide  whether  there 
was  an  agreement  between  the  parties  by  which  the  claimant  was  to  re- 
ceive one-third  of  the  profits  of  the  subway  contract  in  which  they 
were  jointly  interested.  Instead  of  confining  themselves  to  a  hearing 
and  determination  of  that  issue,  they  tried  the  question  of  the  reason- 
able value  of  services  rendered  by  the  claimant — an  issue  not  within 
the  terms  of  the  submission.  But  it  is  claimed  that  the  appellant  con- 
sented to  this  course,  and,  by  not  objecting,  waived  his  right  to  require 
the  arbitrators  to  keep  within  the  limits  of  the  written  submission. 

[3]  I  think  the  parties  to  a  statutory  arbitration  have  no  power  to 
make  a  waiver  of  this  kind,  and  thus  confer  power  and  jurisdiction 
upon  arbitrators  over  subject-matter  which  they  do  not  have  under  the 
written  submission.  Matter  of  Will  of  Walker,  136  N.  Y.  20,  32  N. 
E.  623;  Beardslee  et  al.  v.  Dolge,  143  N.  Y.  160,  165,  38  N.  E.  205, 
42  Am.  St.  Rep.  707;  Matter  of  Caflfrey,  52  App.  Div.  264,  65  N.  Y. 
Supp.  470;  People  ex  rel.  Buckbee  v.  Biggs,  171  App.  Div.  373,  380, 
156  N.  Y.  Supp.  1038.  The  awards  of  arbitrators  under  the  Code  pro- 
visions lead  to  judgments  of  the  court.  The  arbitrators  sit  as  a  court, 
with  no  powers  except  those  conferred  by  the  written  submission  duly 
executed  and  acknowledged.  If  arbitrators  decide  a  controversy  not 
submitted  to  them  in  an  instrument  in  writing,  as  provided  in  section 
2366  of  the  Code  of  Civil  Procedure,  they  lack  power  to  make  such 
award. 

These  arbitrators  have  done  just  this  thing,  and  for  that  reason  this 
judgment  should  be  reversed,  with  costs.    Order  filed.    All  concur. 


(179  App.  Div.  34) 

McALEENAN  v.  MASSACTHUSETTS  BONDING  &  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1917.) 

IKSTJSANCE  «=>332i4,  New,  vol.  14  Key-No.  Series— Accidkwt  Insurance— 
BioHT  TO  Settle  ExcaEss  LiABiLrrr. 

Where  an  indemnity  policy  did  not  preclude  a  settlement  by  the  insur- 
ed with  respect  to  his  liability  In  excess  of  the  Indemnity  for  which  the 
insurer  would  be  liable.  It  was  Immaterial  whether  the  Insurer  granted  or 
withheld  Its  consent  to  a  settlement,  or  whether  It  acted  In  good  faith  In 
refusing  such  permission,  as  the  Insured  had  a  right  to  protect  himself 
with  respect  to  such  excess  liability  without  consulting  defendant 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  A.  McAleenan  against  die  Massachusetts  Bonding 
k  Insurance  Company.  From  an  order  overruling  its  demurrer  to  the 
first  alleged  cause  of  action  in  the  amended  complaint,  defendant  ap- 

«=>For  other  cams  ■••  sauM  topic  ft  KET-NUMBBR  In  all  Key-Numband  Digest!  ft  iDdexra 
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peals.  Order  reversed,  and  demurrer  sustained,  but  without  leave  to 
plaintiff  to  plead  over. 

See,  also,  173  App.  Div.  100,  159  N.  Y.  Supp.  401. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Clayton  J.  Heermance,  of  New  York  City  (S.  Michael  Cohen,  of 
New  York  City,  on  the  brief),  for  appellant. 

Herbert  C.  Smyth,  of  New  York  City  (Frederic  C,  Scofield,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  plaintiff,  both  in  the  original  and  in  the 
amended  complaint,  attempted  to  allege  two  causes  of  action,  separate- 
ly stated  and  nmnbered.  In  the  first  count  of  the  original  and  amend- 
ed complaints  he  alleged  that  the  defendant  insured  him  against  liabiU- 
ty  for  accidents  that  might  be  caused  by  his  locomobile  touring  car, 
and,  among  other  things,  to  the  extent  of  $5,000  for  a  death  resulting 
therefrom ;  that  a  person  was  accidentally  killed  by  the  car,  and  an  ac- 
tion was  brought  to  recover  therefor ;  that  plaintiff  thereupon  gave  no- 
tice to  defendant  of  the  accident,  and  in  accordance  with  the  provisions 
of  the  policy  called  upon  it  to  defend,  and  delivered  to  it  the  summons 
and  complaint,  as  required  by  the  policy;  that  defendant  undertook  the 
defense  of  the  action,  but  at  its  request  plaintiff  employed  counsel  to 
assist  in  the  defense;  that  pending  the  trial  the  administratrix,  the 
plaintiff  in  that  action,  offered  to  settle  for  $7,500,  and  the  plaintiff 
herein  notified  defendant  thereof,  and  of  his  willingness  to  contribute 
$3,750,  but  that  the  defendant  refused  to  participate  in  the  settlement, 
or  to  permit  plaintiff  to  settle,  and  plaintiff  thereupon  protested  against 
defendant's  refusal  to  permit  him  to  settle,  and  notified  defendant  that 
he  would  hold  it  for  any  sum  or  judgment  that  he  might  be  called  upon 
to  pay,  or  that  might  be  recovered  in  the  action ;  that  the  administra- 
trix thereafter  offered  to  settle  with  plaintiff  for  $3,750  over  and 
above  the  indemnity  liability  of  the  defendant,  and  to  continue  the  ac- 
tion, and  to  reduce  any  verdict  recovered  to  the  sum  of  $5,000,  and 
that  plaintiff  notified  defendant  of  this  offer,  and  of  his  willingness  to 
settle,  and  to  continue  to  aid  in  the  defense,  but  that  defendant  refused 
to  consent,  and  notified  plaintiff  that,  owing  to  the  provisions  of  the 
policy,  which  precluded  the  plaintiff  from  making  any  settlement  with- 
out defendant's  consent  in  writing,  it  would  deny  any  liability  if  he 
made  a  settlement;  that  the  trial  resulted  in  a  verdict  of  $12,500,  upon 
which  judgment  was  entered  for  $13,131.98,  which  the  defendant,  on 
demand,  refused  to  pay,  and  which  plaintiff  was  obliged  to  pay,  and  did 
pay  out  of  his  own  funds  $7,826.58,  in  addition  to  the  sum  of  $5,386.38 
contributed  by  the  defendant,  and  plaintiff  demanded  judgment  for  the 
amount  he  was  obliged  to  pay  over  and  above  the  amount  so  paid  by 
the  defendant. 

On  a  former  appeal  this  court  held  that  the  first  count,  as  thus  plead- 
ed, which  did  not  involve  the  failure  of  the  defendant  to  take  an  appeal, 
on  which  plaintiff  had  judgment  on  the  demurrer  at  Special  Term,  was 
insufficient,  but  that  the  second  count,  which  was  for  defendant's  fail- 
ure to  take  an  appeal  within  the  time  limited  therefor,  as  it  had  agreed 
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to  do,  was  sufficient.  173  App.  Div,  100,  159  N.  Y.  Supp.  401,  affinned 
219  N.  Y.  563,  114  N.  E.  114.  The  defendant  thereafter  answered  the 
second  count,  which  remained  unamended,  and  that  is  not  now  before 
us.  The  plaintiff  under  leave  granted  by  this  court  amended  the  first 
count,  by  alleging  bad  faith  on  the  part  of  the  defendant  in  refusing  to 
permit  a  settlement,  and  that  such  refusal  constituted  a  breach  of  its 
agreement  to  defend,  protect,  and  represent  the  plaintiff's  interests  in 
the  action,  and  by  further  alleging  an  agreement  on  the  part  of  the 
defendant,  after  the  entry  of  the  judgment  in  the  action,  to  take  and 
conduct  an  appeal,  and  its  violation  in  bad  faith  of  its  agreement  to  de- 
fend, protect,  and  represent  the  plaintiff's  interests  in  the  action,  by 
failing  to  take  an  appeal,  and  by  permitting  the  time  therefor  to  expire 
without  plaintiff's  knowledge  or  consent  If  the  rule  of  liberal  con- 
struction with  respect  to  pleadings  is  to  be  applied  to  the  first  count 
of  plaintiff's  amended  complaint,  then  the  order  might  be  right,  for 
on  that  theory  the  first  count  as  amended  tends  to  allege,  within  our 
former  decision,  a  cause  of  action  for  agreeing  to  and  failing  to  take 
an  appeal  within  the  time  allowed  therefor. 

Since,  however,  the  second  count,  which  has  been  sustained  as  stat- 
ing a  good  cause  of  action,  is  for  a  recovery  solely  on  that  theory,  and 
plaintiff  has  attempted  to  amend  and  bolster  his  alleged  cause  of  action 
for  defendant's  refusal  to  permit  him  to  settle  by  alleging  bad  faith, 
we  think  that  the  allegations  of  the  amended  complaint  with  respect  to 
the  failure  of  the  defendant  through  bad  faith  to  take  an  appeal,  now 
incorporated  in  the  first  count,  may  be  and  should  be  construed  as  re- 
lating to  the  alleged  cause  of  action  for  not  permitting  a  settlement, 
and  not  as  stating  an  independent  cause  of  action  to  the  same  effect  as 
that  alleged  in  the  second  count.  The  ijlaintiff  should  not  be  heard  to 
say,  and  his  counsel  only  makes  the  claim  incidentally,  that  he  has  al- 
leged the  same  cause  of  action  in  both  counts,  for  that  would  be  a  plain 
violation  of  Code  requirements  with  respect  to  pleading. 

This  court,  by  a  majority  vote,  on  the  former  appeal  held  that  the 
provisions  of  the  poli<^  did  not  preclude  a  settlement  by  plaintiff  with 
respect  to  his  liability  in  excess  of  the  indemnity  for  which  the  defend- 
ant would  be  liable.  It  is  quite  immaterial,  therefore,  whether  defend- 
ant granted  or  withheld  its  consent  to  a  settlement,  or  whether  it  acted 
in  either  good  or  bad  faith,  for  plaintiff  had  a  right  to  protect  himself 
with  respect  to  such  excess  liability  without  consulting  the  defendant. 
We  are  of  opinion  that  the  new  allegations  in  the  first  count  do  not  ren- 
der the  decision  on  the  former  appeal  inapplicable,  and  that  it  is  still 
controlling. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  demurrer  sustained,  with  $10  costs,  but  without  leave 
to  plaintiff  to  plead  over.    Order  filed.    All  concur. 
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BIX>OM  ▼.  EDGAR  et  aL 
(Supreme  Court,  Appellate  Dlylslo|i,  First  Departitent    July  18,  1917.) 

1.  Pleadiro  «s9317(5) — Bnxs  of  FabtiouxiAbs— Actiok  Ex  Contbaottt. 

The  defendants  In  an  action  arising  out  of  a  contract  are  entitled  to 
have  a  bill  of  particulars  as  to  the  day,  time,  and  place  where  and  when 
an  alleged  contract  was  made  between  them  and  the  plalntlfC. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  958-061.] 

2.  P1.EADIN0  «=9317(5)— B11X8  or  PABxicrrLABS— Action  Ex  Contbacto. 

Defendants  In  an  action  arising  out  of  a  contract  are  entitled  to  a  bill 
of  particulars  as  to  whether  the  alleged  contract  was  made  by  theta  per- 
sonally or  through  an  agent,  and,  tt  through  an  agent,  the  name  of  the 
agent 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {J  958-961.] 

3.  Plkadinq  «=»317(5)— Bnxs  of  Pabticui.ars— Action  Ex  Contbactu. 

In  an  action  arising  out  of  a  contract,  wherein  It  was  alleged  that  cer- 
tain other  terms  and  conditions  satisfactory  to  defendants  were  agreed 
apon  by  them,  defendants  are  entitled  to  have  a  bill  of  partlcolara  show- 
ing in  detail  what  such  terms  were,  and  the  time  when  and  place  where 
they  were  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  }§  958-961.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sol  Bloom  against  Newbold  L.  R.  Edgar  and  others. 
From  an  order  denying  part  of  a  motion  for  bill  of  particulars,  de- 
fendants appeal.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DO^VLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Joseph  A.  Keenan,  of  New  York  City,  for  appellants. 
Joseph  Fischer,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  order  appealed  from  should  be  modified,  by 
directing,  plaintiff  to  furnish  a  verified  bill  of  the  particulars  herein- 
after set  forth,  in  addition  to  those  already  called  for  by  the  order : 

[1]  (1)  The  day,  time,  and  place  where  and"  when  (in  May,  1915)  the 
alleged  contract  mentioned  in  paragraph  "Second^'  of  the  complaint 
was  made  between  the  defendants  and  the  plaintiff. 

[2]  P)  Whether  the  said  alleged  contract  was  made  by  the  defendant 
Henry  M.  Alexander  personally  or  through  an  agent,  and,  if  through 
an  agent,  the  name  of  said  agent. 

(4)  Whether  the  said  alleged  contract  was  made  by  the  defendant 
Newbold  R.  Edgar  personally  or  through  an  agent,  and,  if  through  an 
agent,  the  name  of  such  agent. 

(5)  Whether  the  said  alleged  contract  was  made  by  the  defendant 
William  De  Forest  Manice  personally  or  through  an  agent,  and,  if 
through  an  agent,  the  name  of  such  agent 

[3]  (19)  Specify  in  detail  all  the  "certain  other  terms  and  conditions 
satisfactory  to  and  agreed  upon  by  the  defendants,"  referred  to  in 
the  last  two  lines  of  paragraph  "Fourth"  of  the  complaint  herein. 

(20)  The  time  when  and  place  where  the  "certain  other  terms  or 

«s>ror  otbsr  caaM  Be*  ume  topic  ft  KBT-NUUBBR  In  all  Ker-Nttmb«r«d  DigMta  ft  Isdexn 


Digitized  by 


Google 


188  166  NEW  YOB^  SUPPLEMENT  (Sup.  Ct. 

conditions  satisfactory  to  and  agreed  upon  by  the  defendants,"  as  al- 
leged in  paragraph  "Fourth"  of  the  complaint,  were  agreed  to  by  the 
defendants,  and  the  name  or  names  of  the  defendants  so  agreeing  in 
assenting  to  such  terms  or  conditicftis. 

(21)  The  time  or  times  when,  the  place  or  places  where,  Frank  D. 
Waterman  expressed  his  readiness  or  willingness  to  make  and  execute 
as  tenant  a  lease  of  the  premises  mentioned  in  the  complaint  upon  the 
terms  and  conditions  referred  to  in  said  complaint  as  alleged  in  para- 
graph "Fourth"  thereof. 

(23)  Whether  or  not  the  plaintiff  ever  communicated  to  the  defend- 
ants, or  any  of  them,  the  alleged  readiness  and  willingness  of  said 
Frank  D.  Waterman  to  make  and  execute  a  lease,  and,  if  so,  the  time 
or  times  when,  the  place  or  places  where,  such  communication  was 
made  to  the  defendants,  or  any  of  them,  and  the  name  of  the  par- 
ticular defendant  or  defendants  to  whom  such  communication  was 
made. 

(25)  The  time  or  times  when,  the  place  or  places  where,  any  of  the 
defendants  accepted  or  agreed  to  accept  the  said  Frank  D.  Waterman 
as  tenant 

As  thus  modified,  the  order  will  be  affirmed,  with  $10  costs  and  dis- 
bursements'to  the  appellant    Settle  order  on  notice.    All  concur. 


(179  App.  Div.  30) 

In  re  HART'S  ESTATE. 

MYERS  V.  PERKINS,  Dlst  Atty. 

(Supreme  Conrt,  Appellate  Division,  First  Department    July  13,  1917.) 

Taxation  «=»861— Statutes— Retroactive  Efieot. 

Transfer  Tax  Law  (Laws  1896,  e.  90S,  as  amended  by  Laws  1897,  c. 
284  [now  Tax  Law  (Consol.  Laws,  c.  60)  §§  220-224]),  Imposing  a  transfer 
tax  on  powers  of  appointment  created  by  will,  is  inapplicable,  where  the 
testator  died  prior  to  its  passage. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §  167^] 

2.  Taxation  €=»895(3) — Transteb  Tax— AppsAisiaR. 

A  transfer  tax  appraiser  must  proceed  de  novo,  and  cannot  utilize  a 
notice  given  the  estate  by  a  previous  appraiser. 
(Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1717.1 

3.  Taxation   «=9895(3) — Tbansfeb  Tax— Appraisai,. 

A  transfer  tax  cannot  be  validly  determined  by  the  appraiser  without 
giving  the  interested  parties  notice  and  an  opportunity  to  be  heard. 
[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  $  1717.] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Henry  B.  Hart, 
deceased.  From  a  surrogate's  order  directing  payment  of  the  tax 
(98  Misc.  Rep.  515,  162  N.  Y.  Supp.  716),  Theodore  W.  Myers,  as 
executor,  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS,  and  SHEARN,  JJ.  
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H.  H.  TJordKnger,  of  New  York  City"  (Geofge  H.  Engelhard,  of 
New  York  City,  on  ihe  brief),  for  appellant. 
Schuyler  C.  Carlton,  of  New  York  City,  for  State  Comptroller. 

LAUGHLIN,  J.  This  proceeding  was  instituted  by  the  district 
attorney  under  section  235  of  the  Tax  Law  (Consol.  Laws,  c.  60),  On 
the  1st  day  of  November,  1888,  the  testator  executed  a  deed  of  trust 
to  one  Myers,  who  afterwards  became  his  executor,  and  to  one  Har- 
mon H.  Hart.  By  it  he  transferred  to  the  trustees  the  sum  of  $10,000, 
in  trust  to  pay  the  income  to  himself  during  life,  unless  the  trust 
should  cease  by  his  marriage  or  the  death  of  either  of  the  trustees, 
and  in  that  case  the  corpus  was  to  be  returned  to  him;  but,  in  the 
event  that  he  died  without  marrying,  the  trust  deed  provided  that 
the  fund  should  be  paid  over  as  he  might  by  will  appoint,  and,  if  he 
failed  so  to  appoint,  then  to  his  next  of  kin,  as  if  he  had  died  intestate 
and  possessed  of  the  property.  The  settlor  of  the  trust  did  not  mar- 
ry, but  he  executed  a  will  on  the  4th  day  of  March,  1893,  disposing  of 
all  of  his  property,  without,  however,  any  specific  reference  to  the 
deed  of  trust.  The  will  was  admitted  to  probate  on  the  25th  day  of 
March,  1893,  and  letters  issued  to  the  appellant. 

On  the  20th  of  August,  1904,  the  surrogate,  on  application  ex  parte 
by  the  state  comptroller,  appointed  a  transfer  tax  appraiser,  and  he 
gave  notice  by  mail  to  the  executor  and  to  all  parties  in  interest  that 
he  would  appraise  the  estate  at  a  time  and  place  specified.  It  appears 
by  affidavit  that  there  was  no  appearance  pursuant  to  that  notice,  and 
that  no  proof  was  subnutted,  and  that  nothing  further  was  done  by  the 
appraiser.  On  the  1st  of  February,  1907,  another  appraiser  was  ap- 
pointed  on  an  ex  parte  application,  and  it  appears  by  affidavit  that  he 
gave  notice  of  a  time  and  place  when  he  would  appraise  the  estate; 
but  it  does  not  appear  whether  or  not  there  was  any  appearance  pur- 
suant to  that  notice,  or  whether  any  proof  was  submitted.  It  does 
appear,  however,  that  that  appraiser  resigned  without  having  filed  a  re- 
port, and  that  another  appraiser  was  appointed  in  his  place  on  the 
9th  day  of  January,  1909,  and  that  he  resigned  without  having  filed 
a  report,  and  that  on  the  28th  day  of  February,  1912,  one  Garvin  was 
appointed  in  his  place.  It  does  not  appear  what,  if  anything,  Gar- 
vin did,  or  how  his  appointment  was  terminated ;  but  on  the  6th  day 
of  April,  1912,  one  Cuddihy  was  appointed  appraiser,  and  on  the  4th 
of  October,  1912,  he  reported  an  appraisal  to  the  Surrogate's  Court, 
in  which  he  stated  that  notice  had  been  duly  given  by  mail  by  a  for- 
mer appraiser,  and  that  a  hearing  was  had  by  a  former  appraiser, 
and  that,  therefore,  he  dispensed  with  giving  any  further  notice,  and 
that  on  the  record  of  a  hearing  by  a  former  appraiser  he  appraised 
the  estate.  What  that  record  is  does  not  appear.  The  order  of  the 
surrogate,  from  which  the  appeal  is  taken,  was  based  on  that  report. 
One  of  the  bequests  was  of  $1,000,  but  each  of  the  others  was  less 
than  $500. 

The  appellant  concedes  that  the  $1,000  bequest  was  subject  to  a 
transfer  tax,  but  claims  that  the  others  were  exempt,  on  the  ground 
that  they  passed  tmder  the  deed  of  trust,  and  not  under  the  will,  and 
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that  under  the  provisions  of  the  statute  as  it  existed  at  the  lime  of  the 
execution  of  the  deed  of  trust  a  bequest  of  less  than  $500  was  ex- 
empt. See  chapter  713,  §  1.  Laws  1887;  Matter  of  Howe,  112  N.  Y. 
100,  19  N.  E.  513,  2  L.  R.  A.  825;  Matter  of  Cager,  HI  N.  Y.  343, 
18  N.  E.  866.  Between  the  creation  of  the  trust  and  the  death  of  the 
settlor,  who  by  his  will  made  an  appointment  with  respect  to  the  dis- 
position of  the  fund,  the  law  had  been  changed  by  chapter  399  of  the 
Laws  of  1892,  so  as  to  impose  a  tax  upon  the  gross  amount  of  the 
estate,  instead  of  upon  the  individual  bequests,  as  theretofore. 

[1-3]  The  contention  of  the  appellant  that  the  beneficiaries  took  un- 
der the  deed  of  trust,  and  not  under  the  will  making  an  appmntment, 
is  based  on  the  decisions  stating  that  to  be  the  general  rule.  See  Mat- 
ter of  Harbeck,  161  N.  Y.  211,  55  N.  E.  850;  Matter  of  Ste\vart,  131 
N.  Y.  274,  30  N.  E.  184,  14  L.  R.  A.  836;  Genet  v.  Hunt,  113  N.  Y. 
158,  21  N.  E.  91 ;  Matter  of  Webber,  151  App.  Div.  539,  136  N.  Y. 
Supp.  83.  A  transfer  tax  is  now  imposed  on  the  exercise  of  a  power 
of  appointment ;  but,  as  that  law  was  enacted  subsequent  to  the  death 
of  the  testator,  it  is  not  sipplicable  here.  Chapter  284,  Laws  1897.  And 
see  Matter  of  Burgess,  204  N.  Y.  265,  97  N.  E.  591.  It  is  not  at  all 
clear  that  the  general  rule  to  which  reference  has  been  made  is  ap- 
plicable to  such  a  trust  as  that  created  by  the  testator  here,  which  was 
in  his  own  favor,  nor  is  it  dear  that  it  was  not  revocable;  but  we  re- 
frain from  deciding  those  questions  cm  this  record,  for  the  reason 
that  we  are  of  opinion  that  there  has  been  no  legal  appraisal.  We  think 
that  a  transfer  tax  appraisal  ends  with  the  death,  resignation,  or  re- 
moval of  an  appraiser,  and  that  each  appraiser  must  proceed  de  novo. 
The  transfer  tax  could  not  be  validly  determined  without  notice  to  the 
parties  interested  and  an  opportunity  to  be  heard,  and  the  Legislature 
has  so  provided.  There  is  no  statutory  provision  continuing  an  ap- 
praisal proceeding  commenced  before  one  appraiser,  and  permitting 
his  successor  to  take  up  and  complete  his  woric,  and  no  decision  sus- 
taining the  exercise  of  such  power  in  a  similar  case  is  cited  or  has 
been  found. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  Order 
filed.    All  concur. 


(179  App.  Div.  169) 

SPEX3K  T.  MADURO  MBROANTIUEJ  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  CONTKACTS  «=3202(1) — OOKBTBUOnoN. 

A  contract  whidi  provided  that,  wherever  any  accounts  might  go  ovm 
to  the  defendant,  a  Jobber,  as  ,per  list  given  to  them  by  the  plaintiff,  a 
forwarder,  plaintiff  should  be  paid  $200,  and  also  provided  for  rebate  Jn 
case  the  customer  thus  secured  should  not  continue  to  deal  with  defend- 
ant for  two  years,  did  not  mean  that,  in  order  to  entitle  plaintiff  to  re- 
cover such  amount,  the  customer  must  deal  with  defendant  as  a  forwarder, 
but  contemplated  that  defendant  would  pay  plaintiff  for  the  increase  in 
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its  Jobbing  buslnesa  seoored  by  establishing  rdatlons  wttb  plaintiff's 
customers  In  the  forwarding  business. 
[Ed.  Note.— For  other  cases,  see  Oontracts,  Gent  Dig.  SS  921-828.] 

2.  Appkai.  akd  Ebbob  *s»1070(1) — Rxvibw — ^Vebdiot. 

In  an  action  for  breach  of  contract,  where  the  court  erroneously  Inters 
posed  a  third  element  against  the  Interest  of  the  plaintiff,  which  the  Jurj 
Ignored,  but  all  the  necessary  elements  for  a  recovery  were  correctly 
stated  and  found,  and  the  verdict  for  plalntlfT  was  obviously  Just,  U 
should  stand,  although  In  fact  contrary  to  the  law  as  charged. 

(Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig'  Si  4231, 
4233.] 

Dowllng,  J.,  dliisentlng. 

Appeal  irom  Special  Term,  New  York  County. 

Action  by  Daniel  J.  Speck  against  the  Maduro  Mercantile  Company, 
Incorporated.  From  an  order  setting  aside  a  verdict  for  plaintiff,  and 
granting  a  new  trial,  except  in  so  far  as  it  denies  motion  to  dismiss 
the  complaint,  plaintiff  appeals,  and  from  so  much  of  the  order  as 
denies  the  motion  to  dismiss  the  complaint,  defendant  appeals.  Order 
setting  aside  verdict  reversed,  and  verdict  reinstated. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Samuel  Meyers,  of  New  York  City  (Morse  Sable  Hirsch,  of  New 
York  City,  of  counsel),  for  appellant. 
Samuel  Fruchthandler,  of  New  York  City,  for  respondent 

SHEARN,  J.  Prior  to  the  agreement  in  controversy,  plaintiff  was 
engaged  in  the  business  of  general  forwarder  under  the  name  Union 
Packing  Company.  The  business  consisted  in  acting  as  receiving, 
packing,  and  shipping  agent  for  out-of-town  merchants.  Early  in  1913 
plaintiff  associated  himself  with  three  others  and  formed  the  defendant 
corporation,  which  was  to  engage  in  the  business  of  buying  for  out- 
of-town  merchants.  It  was  contemplated  that  the  new  company  would 
take  advantage  of  plaintiff's  trade  list  to  solicit  business.  Within  a 
few  months  dissensions  arose,  and  plaintiff  withdrew  from  the  de- 
fendant, pursuant  to  a  written  contract,  prepared  without  legaj  as- 
sistance, which  provided  that  "for  any  account  that  may  go  over  to 
the  Maduro  Mercantile  Company  [the  defendant]  as  per  list  given  to 
them  by  Mr.  Daniel  J.  Speck  (or  any  firm  resulting  from  the  Maduro 
Mercantile  Company)  that  is  now  with  the  Union  Packing  Company," 
plaintiff  should  be  paid  $200  "for  each  account."  Upon  the  trial  of 
the  action  for  breach  of  this  contract,  it  was  conceded  that  after  the 
making  of  the  contract  28  customers  on  plaintiff's  list  dealt  with  and 
bought  goods  of  the  defendant.  The  evidence  satisfactorily  shows 
that  all  of  these  customers  were  employing  the  plaintiff  as  their  for- 
warder at  the  time  the  contract  was  made.  Plaintiff,  however,  was 
not  entitled  to  the  full  payment  of  $200  for  each,  because  of  a  pro- 
vision for  a  rebate  in  case  the  customers  thus  secured  by  the  defend- 
ant should  not  continue  to  deal  with  the  defendant  for  a  full  period 
of  two  years.  There  was  a  sharp  issue  of  fact  as  to  whether  these 
28  accounts  were  live  accounts,  representing  actual  customers  of  the 
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plaintiff  at  the  date  of  the  contract,  but  the  jury  found  for  the  plain- 
tiff. The  learned  trial  justice  set  the  verdict  aside  as  contrary  to 
the  evidence  and  the  law. 

After  careful  .review  of  the  evidence,  all  agree  that  the  evidence 
supports  the  verdict.  A  difficulty  arises,  however,  because  the  verdict 
is  contrary  to  the  law  as  charged.  The  court  instructed  the  jury  that 
the  contract  meant  that  the  plaintiff  was  only  entitled  to  recover  on 
proving  that  the  customers  on  plaintiff's  list,  who  after  the  agreement 
gave  orders  and  business  to  the  defendant,  dealt  with  the  defendant 
as  forwarders;  in  other  words,  that  pajmient  was  to  be  made  only 
for  forwarding  business  done  by  defendant  for  plaintiff's  customers. 
This  was  an  erroneous  construction  of  the  contract.  The  defendant 
was  at  no  time  in  the  forwarding  business,  and  the  plaintiff  at  no 
time  gave  up  his  forwarding  business.  The  defendant  conducted  the 
jobbing  business,  and  it  increased  that  business  by  establishing  rela- 
tions with  plaintiff's  customers  in  the  forwarding  business.  This 
was  what  the  defendant  was  to  pay  for,  and  the  jury  reached  a  cor- 
rect result.  But  this  result  could  not  have  been  reached  if  the  jury  had 
strictly  followed  the  instructions.  Upon  the  facts  of  this  particular 
case,  we  do  not  feel  compelled  to  order  a  new  trial.  The  court  cor- 
rectiy  charged  as  to  the  two  necessary  elements  for  a  recovery.  Both 
were  found  for  the  plaintiff,  and  the  evidence  supports  the  finding. 
In  such  a  case,  where  the  court  erroneously  interposed  a  third  ele- 
ment, against  the  interest  of  the  plaintiff,  which  the  jury  ignored,  but 
all  the  necessary  elements  for  a  recovery  were  correctly  stated  and 
found,  and  where  the  result  is  obviously  a  just  one,  the  verdict  should 
stand. 

The  order  setting  aside  the  verdict  is  reversed,  with  costs  to  the 
plaintiff,  and  the  verdict  of  the  jury  reinstated.    Order  filed. 

CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  I  agree  that  the  verdict  rendered  here- 
in is  probably  a  just  one,  and  fairly  determines  the  issue  between  the 
parties.  I  also  agree  that  the  theory  of  the  trial  court  as  to  the  mean- 
ing and  effect  of  the  agreement  in  question  is  entirely  erroneous  and 
cannot  possibly  be  sustained.  But  the  law  applicable  to  this  particular 
case  was  enunciated  by  the  trial  court,  and,  no  objection  thereto  hav- 
ing been  taken  by  either  party,  it  is  binding  on  them,  not  only  for  the 
trial,  but  upon  appeal  as  well.  The  rules  of  law  so  applicable  were 
declared  to  be  that  plaintiff  must  establish,  in  order  to  recover:  (1) 
That  the  accounts  were  with  the  Union  Packing  Company;  (2)  that 
the  accounts  went  over  to  the  defendant,  that  is,  as  the  court  was  care- 
ful to  reiterate,  that  the  same  business  that  was  being  done  with  the 
Union  Packing  Company  was  transferred  to  defendant ;  (3)  the  period 
of  time  for  which  business  was  done  with  each  account  by  defendant, 
as  the  payment  was  to  be  $50  in  advance  for  each  period  of  six 
months,  during  the  term  of  two  years,  and  if  business  ceased  with 
any  account  no  further  liability  was  incurred  thereon  to  plaintiff. 

Plaintiff,  I  think,  sustained  the  burden  of  proof  on  the  first  and 
third  elements  of  recovery.    It  is  plain  that  the  second  element  was 
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incorrectly  charged  to  be  necessary  for  plaintiff  to  prove ;  for  neither 
party  to  the  agreement  has  ever  claimed  that  it  was  necessary  that 
the  accounts  which  "went  over"  were  to  represent  the  same  business 
done  with  defendant,  that  was  done  with  plaintiff — that  is,  tfie  for- 
warding business.  Defendant  never  was  in  that  line  of  business ;  plain- 
tiff never  gave  it  up.  Plaintiff  claims  that  the  accounts  "went  over"  if 
the  parties  did  business  with  defendant  in  its  line  of  jobbing  or  selling 
merchandise.  Defendant  claims  it  was  only  liable  to  plaintiff  if  its 
"accounts"  did  business  with  it  on  the  "resident  buying"  line,  though 
concededly  it  never  did  any  business  of  that  character,  though  organiz- 
ed therefor.  If  the  case  had  been  properly  submitted,  plaintiff's  ver- 
dict could  be  sustained  on  his  theory  of  the  meaning  of  the  agreement. 
But  both  parties  accepted  the  court's  charge  as  correctly  stating  the  law 
of  the  case,  and  plaintiff  did  not  object  or  except  to  the  burden  of  proof 
laid  upon  him  by  the  charge.  Concededly  there  was  no  evidence  that 
plaintiff's  "accounts"  ever  did  a  similar  business  with  defendant  to  that 
which  they  did  with  plaintiff,  as  forwarder.  Hence  the  verdict  was  un- 
warranted, and  was  properly  set  aside.  I  therefore  vote  for  the  affirm- 
ance of  the  order  appealed  from.  Logically,  this  would  lead  to  the  dis- 
missal of  the  complaint  as  well.  But  we  have  discretionary  power  to 
grant  a  new  trial,  and  I  would  favor  giving  plaintiff  an  opportunity  of 
proving  his  cause  of  action  under  proper  rules  of  law. 

I  favor  affirming  the  order  appealed  from  and  granting  a  new  trial, 
with  costs  to  appeUant  to  abide  the  event 


(178  App.  Dlv.  T80) 

In  re  SWEENEY'S  WILL. 

(Supreme  Court,  Appellate  DiTislon,  First  Department    July  13,  1917.) 

1.  Wills  e=3l64(l) — tTNDtrx  Inflttenoi! — Evidencs — AoMissiBiLiTr. 

In  a  will  contest  on  tbe  ground  of  undue  Influence,  It  was  error  to 
allow  the  history  of  testatrix's  family  to  be  given  in  evidence,  for  the 
purpose  of  exciting  the  sympathy  or  prejudice  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  !f  403,  407,  408,  413.] 

2.  Wills  «=s>  165(5) — Undue  Influence — Evidence — ^Admissibility. 

It  was  error  to  allow  the  contestant,  a  son  of  the  testatrix,  to  testify  as 
to  statements  made  by  husband  of  the  testatrix,  over  20  years  before, 
induding  statements  made  by  the  husband,  not  in  her  presence,  that  be 
turned  his  property  over  to  her  for  the  purpose  of  keeping  it  in  her 
name  until  she  died,  and  then  for  her  to  give  it  to  her  children, 
share  and  share  alike. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  419.] 

3.  Wills  «=>164(1)— Undue  Influence — Evidence — AnuissiBiLiTr. 

It  was  error  to  allow  the  contestant  to  testify  as  to  injuries  received 
by  bis  brother  in  the  business  turned  over  to  them  by  the  father,  in  the 
circomstances  under  which  he  received  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {g  403,  407,  408,  413.] 

i.  Wills  «=»164(1) — Undue  Influence — Evidence — Admissibilitt. 

It  was  error  to  allow  the  CMttestant  to  testify  to  various  personal  trans- 
actions with  his  father,  and  details  of  bis  business  vrlth  blm,  including 
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alleged  advances  made  to  bis  fatiier  over  20  years  before  towards  the 
purchase  of  real  estate. 

[Ed.  Note.— B\)r  other  cases,  see  WUls,  Cent.  Dl«.  U  403,  407,  408,  413.1 
1^  Wilis  <3=>164(1) — Undub  Influenck — Bvidence — ADiassiBEury. 

It  was  error  to  allow  the  contestant  to  testify  as  to  liistructlons  given 
by  his  father  to  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  WUls,  <3ent.  Dig.  S!  403,  40T,  408,  413.] 

6.  Wills  €=164(1) — Undue  Inflttknck — ^Evidence — Admissibiutt. 

It  was  error  to  allow  the  contestant  to  testify  as  to  transaction  with  hla 
mother,  the  testatrix,  in  his  efforts  to  obtain  loans  from  her,  8  or  9  years 
before  the  will  was  made. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  Si  403,  407,  408,  413.] 

7.  Wills  ^=3324(3) — Unuue  Influence — EviDEiNCK-^SnrMOiBNoy. 

In  a  wUl  contest,  evidence,  even  with  all  inyiroper  and  incompetent  tes- 
timony in  the  record,  held  not  to  warrant  the  submission  of  the  issue  of 
undue  influence  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  g  769.] 

Appeal  from  Surrogate's  Giurt,  New  York  County. 

Application  for  the  probate  of  a  paper  propounded  as  the  last  will 
and  testament  of  Mary  Sweeney,  deceased.  From  a  decree  of  the 
Surrogate's  Court,  denying  probate,  the  proponents  appeal.  Reversed, 
and  will  ordered  to  be  admitted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

/Michael  J.  Horan,  of  New  York  City,  for  appellant. 
Jay  Noble  Emley,  of  New  York  City  (John  Edmond  Hewitt,  of 
New  York  City,  on  tiie  brief),  for  respondent. 

DOWLING,  J.  Mary  Sweeney  died  in  the  county  of  New  York 
January  24,  1915,  leaving  a  last  will  and  testament,  dated  July  21,  1914, 
whereby  she  left  each  of  her  three  sons,  Dennis,  James,  and  Joseph, 
the  sum  of  $50,  stating  that  she  made  no  other  provision  for  them,  as 
her  husband  during  his  lifetime  had  made  ample  provision  by  trans- 
ferring his  business  to  them  and  advancing  them  large  sums  of  money. 
To  her  daughter  Mary  she  left  $10,000,  to  her  daughter  Esther  $15,- 
000,  and  the  residue  of  her  estate  to  her  daughter  Margaret.  She 
had  made  a  prior  will  October  25,  1910,  by  which  she  had  left  each  of 
her  sons  $5,  giving  the  same  reason  for  her  action,  dividing  the  resi- 
due of  her  estate  among  her  three  daughters  equally,  after  leaving  a 
granddaughter  $1,000. 

The  will  was  originally  contested  upon  all  the  groimds  usually  urged, 
but  on  the  trial  the  evidence  was  directed  to  the  issue  of  undue  influ- 
ence, and  the  case  was  submitted  to  the  jury  on  that  ground  alone.  The 
decree  recites  that  the  execution  of  the  will  was  procured  by  fraud, 
deceit,  and  undue  influence,  and  probate  is  refused  for  that  reason. 
No  useful  purpose  would  be  served  by  discussing  at  length  the  evi- 
dence in  the  case,  in  view  of  the  fact  that,  in  our  opinion,  the  record 
is  absolutely  devoid  of  any  testimony  which  in  the  slightest  degree 
tends  to  support  the  verdict  of  the  jury.  There  is  nothing  in  the  evi- 
dence which  justified  the  submission  of  the  issue  to  the  jury,  and  the 
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motion  made  at  the  close  of  the  case  by  the  attorney  for  the  proponent 
to  direct  a  verdict,  on  the  ground  that  the  contestant  had  failed  to  sus- 
tain his  objections,  should  have  been  granted.  There  are  many  rul- 
ings upon  questions  of  evidence,  which  in  themselves  would  have 
called  for  the  reversal  of  the  decree  and  the  granting  of  a  new  trial, 
were  it  not  for  the  conclusion  we  have  reached  as  to  the  failure  of 
the  contestant  to  make  out  any  case  whatever. 

[1-6]  The  history  of  the  Sweeney  family  was  allowed  to  be  given 
in  evidence  before  the  jury,  for  the  purpose  of  exciting  their  sympathy 
or  prejudice,  and  statements  made  by  the  husband  of  the  decedent, 
over  20  years  ago,  were  allowed  to  be  given  in  evidence  by  the  con- 
testant, including  statements  made  by  the  husband  of  testatrix  (not  in 
her  presence)  that  he  had  turned  his  property  over  to  her  for  the  pur- 
pose of  keeping  it  in  her  name  until  she  died,  and  then  for  her  to  give 
it  to  her  children  share  and  share  alike.  The  contestant  was  allowed 
to  testify  as  to  injuries  received  by  his  brother  James  in  the  business, 
and  the  circumtsances  under  which  he  received  them;  he  was  also 
allowed  to  testify  to  all  manner  of  personal  transactions  with  his 
father,  and  the  details  of  his  business  with  him,  including  alleged  ad- 
vances made  to  his  father,  over  20  years  before,  towards  the  purchase 
of  certain  real  estate;  also  to  what  his  father  told  the  contestant's 
wife  to  do ;  also  to  transactions  with  his  mother  in  his  efforts  to  ob- 
tain loans  from  her  8  or  9  years  before  the  will  was  made,  with  a 
variety  of  other  incompetent  and  objectionable  testimony,  all  of  which 
was  received  in  evidence  upon  the  apparent  theory,  as  was  said  in  rul- 
ing upon  the  admission  of  one  line  of  improper  testimony : 

''Ibis  is  Blitfply  to  get  In  the  whole  blstory  of  tbe  Sweeney  family." 

The  jury  evidently  did  not  decide  the  question  submitted  to  them 
upon  the  testimony  for  there  was  absolutely  no  testimony  upon  which 
they  could  have  founded  their  verdict.  They  must  have  decided  the 
case  upon  the  same  theory  which  apparently  was  indicated  by  the 
learned  surrogate,  when  improper  evidence  was  sought  to  be  introduced 
in  relation  to  the  dealings  of  a  firm  composed  of  two  of  the  sons  and 
the  wife  of  the  contestant  In  ruling  upon  the  objection  the  learned 
surrogate  said : 

"I  will  admit  It  on  the  question  of  undue  Influence.  If  this  man  was  the 
one  who  created  the  business,  and  was  the  brains  of  the  family,  It  would 
have  a  bearing  on  that  question,  whether,  under  the  conditions,  his  mother 
sboinld  not  take  care. of  him,  and  It  Is  on  that  theoiy  that  I  admit  it" 

To  this  the  appellant  took  exception. 

[7]  There  is  no  question  whatever  that  Mary  Sweeney  was  mentally 
competent  to  make  a  will ;  there  is  no  question  that  her  will  was  prop- 
erly executed.  The  record  is  barren  of  any  evidence  justifying  the 
finding  of  undue  influence,  fraud,  or  deceit  upon  the  part  of  anybody, 
even  with  all  the  improper  and  incompetent  testimony  in  the  record 
which  was  received  upon  the  trial.  Not  only  was  there  no  evidence 
to  support  the  verdict,  but  there  was  no  evidence  to  warrant  the  sub- 
mission of  the  issue  of  undue  influence  tft  the  jury,  and  the  motion 
to  direct  the  probate  of  the  will  should  have  been  granted. 
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The  decree  and  order  appealed  from  will  therefore  be  reversed,  with 
costs,  and  the  will  of  the  decedent  ordered  to  be  admitted  to  probate. 
Order  filed.   All  concur. 


(178  App.  Dlv.  840)  

VEOPLB  ex  rel.  KINGS  COUNTY  LIGHTING  CO.  t,  STHAUS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1917.) 

1.  Gas  iS=3l — Gas  Cohpanies — REauuLTioNS  of  Public  Service  Commission. 

The  requirements  of  a  uniform,  system  of  keeping  accounts  for  all  gas 
corporations,  prescribed  by  the  Public  Service  Commission  under  authority 
of  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  i  66,  have  the 
force  of  law. 

2.  Gas  <S=»1 — Issuance  of  Bonds — Authobitt  of  Public  Sebvice  Coiuris- 

BiON  to  Impose  Conditions. 

Although  Public  Service  Ccmimission  has  no  authority  to  dictate  as  to 
how  the  mouey  in  the  treasury  of  a  public  service  corporation  shall  be 
disbursed,  and  U  such  corporation  is  actually  entitled  to  issue  bonds  tbe 
Commission  has  no  power  to  affix  as  a  condition  some  act  that  it  has  no 
Jurisdiction  to  compel,  it  does  have  power,  In  an  order  granting  consent, 
to  impose  a  condition  based  upon  facts  which  justify  the  order  with  tlie 
condition,  and  has  authority  to  require  a  gas  company  to  apply  to  reserve 
from  a  bond  issue  the  amount  of  an  expenditure  made  from  its  deprecia- 
tion fund,  since  to  permit  the  company  to  issue  bonds  to  reimburse  it  for 
expenditure  from  a  depredation  fund  would  be  in  effect  to  permit  it  to 
capitalize  its  depreciation  fund  and  create  an  obligation  of  the  company 
to  that  amount. 
8.  Gas  «=3l— Authobitt  of  Pubuo  Skbvicb  Commission — DEPBBCiAnoH  Ac- 
coo  nt. 

As  a  gas  company  was  entitled  under  the  law  to  fix  its  own  rule  or  rate 
of  depreciation,  and  fixed  It  at  8  cents,  the  Public  Service  Commission, 
without  taking  an  Independent  proceeding  against  the  relator,  could  not 
make  an  order  requiring  it  to  change  its  whole  system  of  accounting,  and 
put  its  depreciation  charges  on  another  basis,  requiring  a  greater  percent- 
age of  contribution  thereto,  than  that  adopted  by  the  company  under  the 
law  and  earlier  order  of  the  (Commission,  as  a  condition  precedent  to  Its 
consent  to  a  bond  Issue. 

Certiorari  by  the  People,  on  the  relation  of  the  Kings  County  Light- 
ing Company,  against  Oscar  S.  Straus  and  others,  as  members  of  and 
constituting  the  Public  Service  Commission  for  the  First  District  of 
the  State  of  New  York,  and  the  Public  Service  Commission  for  the 
First  District  of  the  State  of  New  York,  to  review  a  determination  of 
the  Public  Service  Commission  and  its  order  giving  relator  leave  to  is- 
sue or  sell  certain  long-term  bonds  on  conditions.  Order  of  Public 
Service  Commission  modified  as  directed  in  the  opinion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  relator. 
Oliver  C.  Semple,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  relator,  a  public  service  corporation  supplying  gas 
to  a  limited  area  in  the  county  of  Kings,  applied  to  the  Public  Service 
Commission,  First  District^  for  leave  to  issue  and  sell  a  certain  amount 
of  long-term  bonds.    After  a  hearing  the  prayer  of  relator's  petition 
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was  granted,  but  was  accompanied  by  conditions  which  relator  was  un- 
willing to  accept.  A  rehearing  was  applied  for  and  had,  and  the  Com- 
mission thereupon  made  the  order  now  sought  to  be  reviewed. 

The  only  question  raised  is  as  to  a  condition  or  qualification  attached 
to  the  Commission's  consent  to  the  issue  of  bonds  to  the  amount  of 
$134,545.43,  which  was  authorized  to  be  issued  "for  reimbursement  of 
moneys  expended  from  income  or  such  other  moneys  in  the  treasury 
for  the  construction,  completion,  extension,  or  improvement  of  its  fa- 
cilities, plant,  or  distributing  system,"  the  qualification  or  condition  at- 
tached to  the  authorization  of  the  issue  of  these  bonds,  to  which  the  re- 
lator objects,  is  to  the  effect  that  such  moneys,  "when  so  reimbursed, 
to  be  used  only  to  make  good  depreciation  in  the  property  of  the  Com- 
pany." 

It  appears  from  the  evidence  before  the  Commission  and  now 
brought  up  by  the  writ  of  certiorari  that  only  a  portion  of  the  money 
expended  for  capital  purposes,  and  for  which  it  is  sought  to  issue 
bonds,  was  derived  frorfi  the  depreciation  account;  the  major  part  con- 
sisting of  income.  The  result  of  the  Commission's  order  will  be,  if  en- 
forced, to  turn  all  this  income  into  the  depreciation  account,  and  pre- 
vent its  use  for  the  lawful  purposes  to  which  income  may  be  applied. 
This  the  relator  claims  is  unauthorized.  To  pass  upon  this  question  re- 
quires a  brief  consideration  of  the  creation  of  the  depreciation  fund. 

[1]  Section  66  of  the  Public  Service  Law  authorizes  the  Commis- 
sion to  prescribe  uniform  methods  of  keeping  accounts,  records,  and 
books  to  be  observed  by  gas  corporations.  The  Commission  adopted 
by  an  order  of  December  8,  1908,  a  uniform  system  of  accounts  which 
was  applicable  on  and  after  January  1,  1909,  for  all  gas  corporations, 
including  this  company.  The  requirements  of  the  system  of  accounts 
have  the  force  of  law.  People  ex  rel.  Bridge  Operating  Co.  v.  P.  S.  C, 
153  App.  Div.  129^137,  138  N.  Y.  Supp.  434. 

[2]  At  all  events,  the  relator  accepted  the  order  and  acted  under  it, 
and  makes  no  complaint  concerning  it.  This  order  for  a  system  of  ac- 
counts required  that,  when  fixed  capital  is  retired  from  service,  depre- 
ciation applicable  to  the  period  after  December  31,  1908,  is  to  be  charg- 
ed to  the  depreciation  reserve,  and  that  until  otherwise  ordered  the 
amount  estimated  to  be  necessary  to  cover  such  depreciation  month  by 
month  is  to  be  based  on  a  rule  determined  by  the  company,  which  rule 
may  be  amended.  The  relator  filed  a  rule  providing  for  the  retention 
of  8  cents  per  1,000  cubic  feet  of  gas  sold,  and  from  January  1,  1909, 
to  July  1,  1916,  made  its  charges  to  operating  expenses  and  its  credit  to 
accrued  amortization  of  capital  upon  that  basis.  At  the  8-cent  rate, " 
after  taking  care  of  its  repairs  and  retirements,  the  amount  in  reserve 
accrued  amortization  of  capital  of  the  relator  amounted  December  31, 
1915,  to  $120,402.15.  In  Augiist,  1916,  the  relator  filed  an  amended 
rule  from  July  1,  1916,  providing  for  a  charge  of  liy2  cents  per  1,000 
cubic  feet  of  gas  sold  to  the  account  of  "General  Amortization — Gas," 
and  stated  that  this  is  not  in  excess  of  a  proper  charge  for  depreciation. 
It  was  not  the  practice  of  the  relator  to  set  aside  in  a  specific  fund 
any  cash  or  securities  representing  this  depreciation  reserve,  but  in- 
stead the  same  appeared  and  was  taken  care  of  in  the  bookkeeping  by 
deducticm  from  its  fixed  capital. 
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On  September  10,  1915,  the  relator  made  application  to  the  Public 
Service  Commission  for  the  First  District,  pursuant  to  section  69  of  the 
PubHc  Service  Commission  Law,  authorizing  an  issue  of  $675,000  of 
bonds,  a  part  of  said  issue  to  be  applied  to  the  reimbursement  of 
moneys  actually  expended  prior  to  July  1,  1915,  from  income  or  from 
other  moneys  in  the  treasury  of  the  relator,  and  asked  to  be  allowed 
to  make  issue  to  the  amount  of  $545,000  for  the  future  acquisition 
of  .property,  the  construction,  completion,  extension,  or  improvement 
of  its  plant  or  distributing  system.  Upon  the  hearing  it  appeared  that 
the  relator  had  between  June  1,  1914,  and  July  1,  1915,  expended  from 
income  and  from  other  moneys  in  its  treasury  $134,545.43  for  the  ac- 
quisition of  property  and  the  construction,  extension,  and  improve- 
ment of  its  plant  and  distributing  system.  These  expenditures,  of 
course,  added  to  the  value  of  the  fixed  capital,  and,  as  it  was  the 
practice  of  the  relator,  as  above  stated,  not  to  set  aside  any  specific 
fund  for  depreciation,  but  to  cover  the  item  by  a  bookkeeping  charge, 
which  decreased  the  fixed  capital,  a  certain  part  of  this  expenditure 
of  $135,368.84  represented  depreciation.  An  analysis  of  the  condensed 
balance  sheets  (Commission's  Exhibit  5)  shows  that  under  the  8-cent 
rate  for  depreciation  adopted  by  the  relator,  $48,209.16  of  this  expen- 
diture from  income  represented  an  amount  charged  to  depreciation, 
spread  over  the  accounts  of  the  company  and  eventually  showing  only 
as  a  deduction  from  the  value  of  the  fixed  capital.  In  other  words, 
during  the  period  in  question  the  sum  of  $48,209.16  claimed  to  have 
been  spent  from  income  for  additions  and  improvements  was  really 
spent  out  of  the  depreciation  fund. 

While  the  sum  comes  from  income  in  the  first  instance,  it  was,  as  a 
matter  of  bookkeeping,  set  aside  to  depreciation,  and,  similarly,  as  a 
matter  of  bookkeeping,  came  out  of  the  fixed  capital,  for,  according  to 
the  rule  filed  by  the  relator,  it  was  necessary,  and  it  was  its  practice,  to 
deduct  from  fixed  capital  the  amount  requisite,  at  the  8-cent  rate,  to 
represent  the  depreciation  fund.  Therefore,  if  the  relator  were  to  be 
permitted  to  issue  bonds  to  reimburse  it  for  these  expenditures  from  in- 
come, including  this  sura  of  $48,209.16,  it  would  in  effect  be  permitted 
to  capitalize  this  depreciation  fund  and  create  an  obligation  of  the  com- 
pany to  that  amount.  This  would  be  tantamount  to  permitting  the  re- 
lator to  borrow  money  for  the  purpose  of  providing  for  a  deprecia- 
tion fund,  a  practice  unsound  in  principle,  and  one  which  not  only 
nullifies  the  requirement  for  the  creation  of  this  reserve,  but  which 
•would  ultimately  lead  a  company  into  a  serious  financial  con- 
dition. The  Commission,  therefore,  was  naturally  willing  only  to 
permit  the  treasury  to  be  reimbursed  by  an  issue  of  bonds  on  condi- 
tion that  such  part  of  the  proceeds  as  were  equivalent  to  the  sum  spent 
out  of  the  depreciation  reserve  should  be  restored  to  that  reserve,  and 
it  coupled  its  permission  with  such  a  condition. 

It  is  quite  true  that  the  Commission  has  no  authority  to  dictate  as  to 
how  money  in  the  treasury  of  a  public  service  corporation  shall  be  dis- 
bursed, and  that  if  a  corporation  is  actually  entitled  to  issue  bonds  the 
Commission  has  no  power  to  affix  as  a  condition  some  act  that  it  has  no 
jurisdiction  to  compel.     Nevertheless,  the  Commission  has  power,  in 


Digitized  by 


Google 


Sup.  Ct.)  BOBKB  V.  HIOGINS  199 

an  order  granting  consent,  to  impose  a  condition  based  upon  facts 
which  justify  the  order  with  the  condition.  People  ex  rel.  Binghamton 
V.  Stevens,  203  N.  Y.  7,  20,  96  N.  E.  114.  That  is  to  say,  the  Commis- 
sion would  have  been  compelled  to  deny  the  application  to  issue  bonds 
to  reimburse  the  treasury  for  money  spent  out  of  the  depreciation 
fund,  whereas  it  would  have  been,  not  only  justified,  but  required,  to 
issue  its  consent,  if  such  had  not  been  the  fact.  The  moment  the  depre- 
ciation fund  was  made  good  to  the  amount  required  by  the  rule  filed  by 
the  relator,  there  was  no  objection  to  authorizing  an  issue  of  bonds  to 
reimburse  the  treasury  for  any  expenditure  actually  made  from  in- 
come. In  other  words,  the  condition  was  based  upon  facts  which  jus- 
tified the  order,  and  without  such  conditicm  the  application  must  have 
been  denied. 

[3]  The  trouble  with  the  order,  however,  is  that  the  Commission 
imdertook  to  require  the  relator  to  apply  to  reserve  out  of  this  bond 
issue  a  much  larger  sum  than  $48,209.16,  namely,  the  entire  amount 
of  the  expenditure  from  income  between  June  1,  1914,  and  July  1, 
1915,  amounting  to  $134,545.43.  The  basis  of  this  was  the  relator's 
having  in  1915  filed  its  new  rule  of  11%  cents  for  depreciation.  It 
was  apparently  reckoned  by  the  Commission  that,  if  this  rule  of  de- 
preciation had  been  applied  since  1909, "it  would  have  required  sietting 
aside  for  depreciation  this  much  larger  amoimt.  There  was  no  legal 
justification  for  the  Commission  so  doing.  The  company  was  entitled 
under  the  law  to  fix  its  own  rule  or  rate  of  depreciation,  and  it  fixed 
the  same  at  8  cents.  In  no  event  could  the  Commission,  without  taking 
an  independent  proceeding  against  the  relator,  in  which  the  relator 
would  have  notice  and  an  opportunity  to  defend  itself,  make  an  or- 
der requiring  it  to  change  its  whole  system  of  accounting,  and  put  its 
dq>reciaUon  charge  upon  some  other  basis  than  that  adopted  by  the 
cwnpany  under  the  law  and  the  earlier  order  of  the  Commission. 

It  follows,  therefore,  that  the  order  of  the  Commission  should  be 
modified,  by  providing  that  out  of  the  $134,545.43  allowed  for  reim- 
bursements of  moneys  expended  from  inc(xne  the  "sum  of  $48,209.16 
be  used  only  to  make  good  the  said  amount  spent  out  of  the  depreda- 
tion reserve,  or  that,  in  the  alternative,  the  total  amount  of  bonds  au- 
thorized for  reimbursement  be  reduced  from  $134,545.43  to  $86,- 
336.27.    Settle  order  on  notice.    All  concur. 


(178  App.  Dlv.  816) 

BUBKB  V.  HIOGINS. 

(Snpreme  Court,  Appellate  Division,  First  Department    July  18,  1017.) 

1.  WmnsssEs  4=>162 — Goupxtenot — Transaction  with  Decedent's  Agent. 
A  transaction  between  a  party  and  deceased's  agent,  tbough  deceased 
was  present,  he  taking  no  part  in  the  transaction,  is  not  a  personal  trans- 
action with  deceased,  as  to  which  Code  Civ.  Proc  }  829,  makes  him  in- 
competent to  testify.' 

[Kd.  Note. — For  other  cases,  see  Witnesses,  Gent  Dig.  %  701.] 
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2.  MoKTOAOES  ®=>214 — Mobtqaoee  in  Possession — Consent  of  Mobtoagob. 

Within  the  rule  that  ejectment  cannot  be  maintained  against  a  mort- 
gagee In  possession  with  consent  of  the  mortgagor,  that  consent  is  deemed 
revoked  when  the  mortgagee  transfers  bla  mortgage  interest. 

[Ed.  Note.— For  other  eases,  see  Mortgages,  Cent  Dig.  li  492-496.] 

3.  Mortgages  €=3214 — Mobtgaqee  in  Possession. 

One  purchasing  without  knowledge  of  mortgagor,  at  mortgage  fore- 
closure, void  against  mortgagor,  is  not  thereafter  a  mortgagee  In  posses- 
sion with  consent  of  mortgagor,  against  whom  ejectment  cannot  be  main- 
tained, having  at  time  of  sale  been  In  possession  as  tenant  at  wllL 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  {f  492-496.] 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Margaret  Burke  against  Mary  J.  Higgins.  From  a  judg- 
ment on  a  verdict  for  defendant,  and  from  an  order  denying  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  plaintiff  appeals. .  Reversed, 
and  new  trial  granted. 

Argued  before  SCOTT,  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Charles  Blandy,  of  New  York  City,  for  appellant. 
John  H.  Corwin,  of  New  York  City,  for  respondent. 

SMITH,  J.  [1]  The  plaintiff  claims  under  a  deed  from  one  John 
Higgins  and  others  to  the  plaintiff,  under  the  name  of  Margaret 
Golden,  of  date  January  23,  1903;  the  property  being  subject  to  a 
mortgage  to  the  estate  of  Abraham  Varick  for  $4,300.  The  defendant 
claims  under  the  said  John  Higgins  by  deeds  of  later  date,  claiming 
that  upon  October  21,  1903,  this  plaintiff  reconveyed  said  premises 
to  said  John  Higgins,  subject  to  the  same  mortgage  of  $4,300.  The 
question  at  issue,  and  which  was  submitted  to  the  jury,  was  whether 
liiis  paper,  purporting  to  be  a  deed  from  the  plaintiff  to  John  Higgins  in 
1903,  was  the  act  of  the  plaintiff  or  was  a  forged  instrument.  The 
plaintiff  swore  upon  her  own  behalf  that  she  had  never  signed  a  deed 
of  the  property,  that  the  signature  purporting  to  be  her  signature  was 
not  hers,  and  that  she  had  not  acloiowledged  it.  Thereafter  the  de- 
fendant produced  two  witnesses,  one  the  lawyer  who  drew  the  deed 
and  who  claimed  to  have  taken  the  plaintiff's  acknowledgment,  and 
another  witness,  one  Nora  Stanton,  who  swore  to  facts  establishing  the 
execution  of  the  deed  by  the  plaintiff.  Thereafter  the  plaintiff  was 
called  back  to  the  stand  for  the  purpose  of  contradicting  the  stories 
told  by  these  witnesses,  and  was  not  allowed  to  contradict  them,  under 
the  objection  made  that  she  was  incompetent  to  testify  under  section 
829  of  the  Code  of  Civil  Procedure.  The  fact  was  that  this  transac- 
tion, wherein  the  deed  is  claimed  to  have  been  signed  by  the  plaintiff's 
mark,  and  not  by  her  written  signature,  took  place  in  the  presence  of 
John  Higgins,  although  it  does  not  appear  that  he  took  any  part  in  the 
transaction.  The  deed  was  procured  throug:h  the  intervention  of  the 
lawyer,  Schek,  between  whom  and  the  plaintiff  was  the  entire  transac- 
tion. This  evidence  was,  I  think,  competent  evidence.  If  it  had  been 
excluded  on  the  ground  that  the  witness  had  already  sworn  that  this 
signature  was  not  hers,  a  different  question  might  arise.    But,  after 
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tiie  detailed  testimony  of  the  witness  Schek  and  the  witness  Stanton, 
it  was  only  fair  to  the  plaintiff  that  she  should  be  allowed  to  tell  her 
version  of  the  transaction,  and  notwithstanding  John  Higgins,  the  de- 
ceased, was  in  the  room,  inasmuch  as  he  was  in  no  way  a  part)r  to  the 
transaction,  except  through  his  agent,  Schek.  No  authority  is  cited 
by  the  respondent  to  sustain  this  ruling,  and  no  direct  authority  is 
found  within  this  state  to  support  the  view  here  expressed.  That  the 
fact  thaf  the  deceased  was  present  during  a  transaction  between  a  third 
party  and  the  deceased's  agent  does  not  render  the  third  party  in- 
competent to  swear  to  the  transaction  seems  to  be  held  in  Denny  v. 
Denny,  123  Ind.  240,  23  N.  E.  519,  and  in  Dougherty  v.  Deeney,  41 
Iowa,  19,  21.  That  a  transaction  between  a  party  and  the  agent  of 
the  deceased  does  not  come  within  the  purview  of  the  section  is  admit- 
ted by  all  the  authorities,  and  it  is  difficult  to  see  why  the  mere  presence 
of  the  deceased  person,  taking  no  part  whatever  in  the  transaction, 
should  alter  the  right  of  the  party  claiming  under  the  deceased  of  giv- 
ing testimony  of  such  a  transaction,  especially  when  that  testimony 
had  already  been  given  by  the  agent  of  the  deceased,  who  conducted 
the  ccnversation  in  his  behalf. 

[2,3]  The  main  contention,  however,  of  the  respondent's  brief, 
seems  to  rest  upon  the  claim  that  the  defendant,  upon  the  plaintiff's 
own  showing,  is  a  mortgagee  in  possession  with  the  consent  of  the 
plaintiff,  and  that  therefore  an  action  in  ejectment  will  not  lie.  This 
claim  arises  from  the  fact  that  after  1903  this  Varick  mortgage  was 
foreclosed  and  Higgins  bought  in  the  property.  In  that  foreclosure, 
however,  the  plaintiff  was  not  made  a  party,  and  the  defendant  con- 
tends that,  notwithstanding  the  foreclosure  was  upon  the  plaintiff's 
claim  invalid  as  against  the  plaintiff,  nevertheless  Higgins  acquired  all 
the  rights  of  the  mortgagee,  and,  inasmuch  as  his  possession  of  the 
property  was  with  the  consent  of  the  plaintiff,  that  Higgins  became  a 
mortgagee  in  possession,  subject  only  to  an  equitable  action  to  redeem, 
and  not  to  an  action  of  ejectment.  If  we  assume  that  the  purchase 
under  a  foreclosure  void  as  to  the  plaintiff  gave  to  Higgins  the  rights 
of  a  mortgagee,  and  if  we  assume  that  his  possession  was  consented  to 
by  the  plaintiff,  it  appears  that  thereafter  and  in  1911  Higgins  and  his 
wife  conveyed  this  property  to  one  Tuohy,  who  upon  the  same  day  re- 
conveyed  to  Higgins  and  his  wife  as  tenants  by  the  entirety,  and  both 
of  these  conveyances  were  subject  to  a  mortage  in  the  sum  of  $4,300 
held  by  this  same  Varick  estate.  The  record  does  not  disclose  whether 
the  original  Varick  mortgage  was  allowed  to  stand,  or  whether  a 
new  mortgage  to  the  same  parties  for  the  same  amount  was  executed. 
In  either  case,  Higgins  could  no  longer  be  considered  a  mortgagee  in 
possession.  A  mortgagee  has  no  right  to  possession,  except  by  the 
consent  of  the  mortgagor,  and  that  consent  must  be  deemed  to  be  re- 
voked whenever  the  mortgagee  has  transferred  his  mortgage  interest, 
because  the  very  reason  why  such  a  consent  should  be  given  has  ceased. 
The  plaintiff  could  not  tender  to  Higgins  or  to  his  transferee  the 
amount  of  the  mortgage  and  demand  possession,  because  neither  Hig- 
gins nor  his  transferee  has  the  mortgage  interest. 

As  applied  to  the  facts  in  the  case  at  bar,  the  rule  above  stated  has 
greater  force,  because  the  plaintiff'  never  consented  to  the  entry  of 
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Higgins,  or  to  bis  possession  as  mortgagee.  He  was  in  possession  at 
the  time  he  purchased  under  foreclosure  of  this  Varick  mortgage.  His 
claim  apparently  was  under  this  deed,  which  the  plaintiff  challenges 
as  a  forged  instrument.  Even  before  this  deed  Higgins  had  posses- 
sion under  no  apparent  title,  except  as  tenant  at  will,  with  obligation 
to  surrender  possession  after  due  notice.  The  foreclosure  of  this 
mortgage  and  the  purchase  by  Higgins  of  the  property  appears  to  have 
been  without  the  knowledge  of  the  plaintiff  and  under  such  circum- 
stances that  the  defendant  cannot  be  deemed  to  hold  as  a  mortgagee 
in  possession,  directly  within  the  case  of  Barson  v.  Mulligan,  191  N. 
Y.  306,  84  N.  E.  75,  16  L.  R.  A.  (N.  S.)  151.  Under  these  circum- 
stances, it  would  seem  clear  that  the  plaintiff  may  bring  ejectment. 

For  the  error,  then,  in  the  rejection  of  this  evidence  of  the  plaintiff, 
this  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    Order  filed. 

DOWLING  and  SHEARN,  JJ„  concur.    SCOTT,  J.,  concurs  in 

result. 

PAGE,  J.  (concurring).  The  fact  that  John  Higgins,  through  whom 
the  defendant  derived  her  title,  was  present  in  the  room  at  the  time  it 
was  claimed  the  deed  was  signed  and  acknowledged,  and  that  John 
Higgins  was  dead  at  the  time  of  the  trial,  did  not  render  the  plaintiff 
incompetent  to  testify  by  reason  of  the  rule  laid  down  in  section  829 
of  the  Code  of  Civil  Procedure.  Athough  the  deed  which  it  was  al- 
leged the  plaintiff  signed  and  acknowledged  was  to  John  Higgins  as 
grantee,  the  fact  of  the  signing  and  acknowledgment  was  testified  to 
by  the  notary  and  attorney.  It  was  not  stated  mat  John  Higgins  par- 
ticipated in  that  transaction.  It  was  not,  therefore,  "a  personal  trans- 
action or  communication  between  the  witness  and  the  deceased  per- 
son." The  reason  for  the  enactment  of  section  829,  to  prevent  a 
party  or  one  interested  in  the  event  giving  testimony  as  to  personal 
transactions  or  communications  with  a  deceased  person,  is  tliat  the 
deceased  cannot  confront  the  survivor,  or  give  his  version  of  the  af- 
fair, or  expose  the  omissions,  mistakes,  or  falsehoods  of  the  survivor. 
Where  the  transaction  was  not  with  the  deceased,  but  with  a  third 
person  in  his  presence,  it  does  not  come  within  either  the  letter  or  rea- 
son of  the  section.  The  judgment  will,  therefore,  have  to  be  reversed, 
unless  the  question  of  the  execution  of  the  alleged  deed  by  the  plain- 
tiff' to  the  defendant  has  become  academic  by  reason  of  the  possession 
by  John  Higgins  of  the  premises  subsequent  to  the  foreclosure  of  the 
prior  mortgage  upon  the  premises;  he  having  become  a  purchaser 
thereof  at  the  foreclosure  sale. 

The  questions  necessarily  to  be  determined  upon  this  latter  branch 
of  the  case  are :  Did  John  Higgins  become  a  mortgagee  in  possession  ? 
And  does  the  defendant  succeed  to  his  rights  as  such  mortgagee  in 
possession,  and  hence  is  she  entitled  to  hold  the  property  until  the 
plaintiff  redeems  by  paying  the  mortgage  debt  or  such  portion  there- 
of as  would  be  found  due  upon  an  accounting  for  the  rents,  issues, 
and  profits?    If  the  plaintiff  was  the  owner  of  the  equity  of  redemp- 
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tion  at  the  time  the  foreclosure  action  was  brought  (and  for  the  pur- 
poses of  this  discussion  it  niust  be  assumed  that  she  was),  the  fore- 
closure as  to  her  was  void.  Had  the  omitted  party  been  other  than 
the  owner  of  tl^e  equity  of  redemption,  the  purchaser  at  the  fore- 
closure sale  would,  as  to  that  party,  become  a  mortgagee  in  possession; 
but  where  the  omitted  party  is  the  owner  of  the  equity  of  redemption, 
it  has  been  distinctly  held  that  the  purchaser  at  the  sale  under  the 
judgment  derives  no  title  whatsoever,  and  the  possession  of  the  pur- 
chaser is  because  of  an  entry  without  lawful  authority,  and  amounts 
to  a  trespass.  Herrmann  v.  Cabinet  Land  Co.,  217  N.  Y.  526,  529, 
112  N.  E.  476.  Therefore  the  entry  of  John  Higgins  did  not  consti- 
tute him,  as  to  this  plaintiff,  a  mortgagee  in  possession  by  virtue  of 
the  deed  gpiven  upon  the  foreclosure  sale. 

It  is  claimed)  further,  however,  that  he  entered  into  possession  with 
the  consent  and  knowledge  of  the  plaintiff,  and  that  by  reason  thereof 
his  possession  will  be  held  to  be  that  of  a  mortgagee  in  possession ;  and 
it  is  true  that : 

"Whenever  It  appears  that  the  mortgagor  has  consented,  either  expressly 
or  Impliedly,  by  contract  or  conduct,  to  the  entry  of  the  mortgagee,  for  pur- 
poses, or  tinder  circumstances,  not  Inconsistent  with  the  relative  legal  rights 
under  the  mortgage,  the  possession  of  the  mortgagee  may  properly  be  regard- 
ed as  lawful.  So,  on  the  other  hand,  when  the  entry  of  the  mortgagee  is 
effected  by  the  consent  of  the  mortgagor  under  a  relation  that  Is  hostile  to, 
or  Inconsistent  with,  the  legal  rights  of  the  parties  under  the  mortgage, 
then  the  mortgagee's  possession  must  stand  or  fall  without  reference  to  his 
mortgage."  Barsm  t.  MulUgan,  Idl  N.  Y.  306,  822,  M  N.  B.  75,  81  (10  L.  fi. 
A.  [N.   S.]  151). 

It  is  not  claimed  that,  with  knowledge  of  their  relation  as  mort- 
gagor and  mortgagee,  the  plaintiff  actually  consented  to  John  Higgins' 
entry  upon  the  premises.  In  my  opinion,  an  implied  consent  cannot 
be  spelled  out  from  the  circumstances  of  this  case.  Entry  was  not 
with  her  express  consent,  nor  is  it  shown  that  at  the  time  she  had 
knowledge  that  Higgins'  entry  was  claimed  to  be  under  the  mortgage, 
but  that  his  entry  was  hostile  to  and  inconsistent  with  the  rights  of 
the  plaintiff.  He  claimed  to  be  in  possession  by  virtue  of  the  deed 
alleged  to  have  been  executed  by  the  plaintiff,  and  by  virtue  of  the 
referee's  deed  of  foreclosure.  His  entry,  therefore,  was  hostile  to  plain- 
tiff's title,  and  he  has  no  right  to  possession  as  against  the  plaintiff 
until  such  hostile  holding  shall  have  ripened  into  a  title  by  adverse 
possession. 

For  this  reason,  I  am  of  opinion  that  the  judgment  should  be  re- 
vised, and  a  new  trial  granted. 
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In  re  PINOHEFSKL 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  2,  1917.) 

1.  GUASDIAN   AND    WaBD    ^=65— LlABtLITT— liOBS   OF   FUNDS. 

A  guardian  la  not  a  guarantor  of  the  safety  of  the  funds  coauoltted  to 
hlin,  and  does  not  warrant  their  safety  under  all  circurtistaiices  and 
against  all  contingencies,  accidents,  or  misfortunes;  he  la  only  bonnd  to 
employ  such  diligence  as  prudent  men  of  discretloo  and  IntelUgoice  In 
such  matters  employ  In  their  own  like  affairs. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {  105.1 

2.  GCABDIA^f    AND    WABD    <3=>65— LIABILITY    OT    GUABDIAK— LOSS    OF    FUNDS— 

Deleoating  Duty  of  Investment. 

A  father,  general  guardian  of  his  minor  son,  Injured  by  a  street  rail- 
way car,  who  delegated  to  his  attorney  the  duty  to  Invest  the  funds  re- 
covered fronf  the  street  railway  company  for  the  injuries,  the  attorney 
forging  a  mortgage  bond  purporting  to  be  from  a  third  pcrstHi,  appropriat- 
ing the  money,  and  absconding,  was  liable  to  bis  son,  since  a  guardian 
who  does  not  manage  his  ward's  estate  In  person  must  talce  the  conse- 
quences. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  $  105.J 

3.  GuABDiAN  AND  Ward  €=»65— Employment  of  Attorney  to  Collect  Claim 

— Custody  of  Money. 

A  guardian  can  employ  an  attorney  to  collect  a  claim  belonging  to  his 
ward,  but  after  the  money  has  been  collected  It  is  the  guardian's  duty 
to  keep  control  over  It  himself. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  J  105.1 
■4.'  Guabdian  and  Wabd  <s=>2S— Trust  Character  or  Lettebb  of  GuAsoiAn- 

SHIP. 

Letters  of  guardianship  are  a  trust,  being  granted  by  the  Surrogate's 
Court  because  of  confidence  reposed  in  the  grantee  biutaelf. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Gent  Dig.  $|  99, 
100.] 

Appeal  from  Surrogate's  Court,  Schenectady  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Harry 
Pinchefski,  guardian  of  Jacob  Pinchefski,  a  minor.  From  a  decree 
judicially  settling  the  account,  the  American  Surety  Company  of  New 
York,  surety  on  the  guardian's  bond,  appeals.    Decree  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Wm.  Dewey  Loucks,  of  Schenectady,  for  appellant 
James  C.  Cooper,  of  Schenectady,  for  respondent 

SEWELL,  J.  There  was  no  dispute  as  to  the  facts  upon  which  the 
decision  of  the  surrogate  was  based.  They  are  as  follows:  Harry 
Pinchefski  was  duly  appointed  general  guardian  of  his  son,  Jacob 
Pinchefski,  on  the  29th  day  of  September,  1910.  Some  time  prior  to 
the  appointment  the  infant  was  injured  by  a  car  of  the  Schenectady 
Railway  Company,  the  father  was  appointed  guardian  ad  litem,  and 
an  action  was  commenced  against  the  company  to  recover  damages 
for  the  injury.  On  the  29th  day  of  September,  1910,  an  order  was 
made  authorizing  the  guardian  ad  litem  to  settle  the  action,  upon  the 
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payment  by  the  company  of  $2;250,  and  upon  the  receipt  by  the  said 
Harry  Pinchefski,  as  the  general  guardian  of  said  plaintiff,  of  that 
sum,  less  $750  to  be  paid  to  Benjamin  Terk,  his  attorney.  On  the  4th 
day  of  October,  1910,  the  check  of  the  company  for  $2,250  was  deliv- 
ered to  Terk,  payable  to  the  order  of  "Benjamin  Terk,  attorney,"  and 
a  release  executed  by  Harry  Pinchefski,  as  the  general  guardian  of 
Jacob  Pinchefski,  was  thereupon  delivered  to  the  company.  The 
guardian  testified  that,  when  he  asked  Terk  for  the  money,  he  said, 
"  'Have  you  got  a  place  you  can  place  that  money  on  first  mortgage? 
Are  you  satisfied  to  place  it  on  first  mortgage ;'  I  said,  'Yes,  I  was  sat- 
isfied ;' "  that  the  next  day  Terk  took  him  to  look  at  a  place  on  Brandy- 
wine  avenue  in  the  city  of  Schenectady,  and  asked  him  if  he  was  sat- 
isfied to  place  it  there,  and  he  said  he  was ;  that  Terk  then  said,  "All 
right ;  come  up  a  few  days  later ;"  that  when  he  called  Terk  said,  "I 
placed  it,"  and  gave  him  a  paper  purporting  to  be  a  bond  for  the  sum 
of  $3,000,  dated  October  21,  1910,  executed  by  Samuel  Brody  to  Harry 
Pinchefski,  as  general  guardian  of  Jacob  Pinchefski,  an  infant,  and 
that  Terk  then  said  that  the  appellant  had  the  mortgage.  It  appeared 
that  no  mortgage  was  delivered  to  the  appellant,  fiiat  the  bond  was 
forged,  that  the  guardian  received  no  part  of  the  money,  and  that 
Terk  appropriated  all  of  it  to  his  own  use  and  absconded  during  the 
summer  of  1911. 

Proceedings  were  begun  by  the  appellant  October  29,  1912,  to  be 
relieved  from  further  responsibility  on  account  of  any  future  breach 
of  the  condition  of  the  bond,  and  on  the  17th  day  of  December,  1912, 
an  order  was  made  revoking  the  letters  of  guardianship  and  requiring 
the  guardian  to  cause  his  accounts  to  be  judicially  settled.  Upon  such 
an  accounting  the  guardian  was  adjudged  liable  to  pay  to  the  guard- 
ian to  be  appointed  to  succeed  him  the  sum  of  $1,500,  with  interest  at 
the  rate  of  3%  per  cent,  from  October  4,  1910. 

[1,  2]  The  main  question  on  this  appeal  js  as  to  the  liability  of  the 
guardian  to  his  ward  upon  these  facts.  The  rule  undoubtedly  is,  as 
claimed  by  the  appellant,  that  an  executor,  guardian,  or  other  trustee 
is  not  a  guarantor  for  the  safety  of  the  funds  committed  to  his  charge, 
and  does  not  warrant  such  safety  under  any  and  all  circumstances  and 
against  all  contingencies,  accidents,  or  misfortune.  He  "is  bound  to 
employ  such  diligence  and  such  prudence  in  the  care  and  management, 
as  in  general  prudent  men  of  discretion  and  intelligence  in  such  matters 
employ  in  their  own  like  affairs."  King  v.  Talbot,  40  N.  Y.  86.  This 
rule,  however,  does  not  protect  a  guardian  who  has  delegated  to  another 
one  of  the  duties  imposed  by  his  office,  and  a  loss  is  occasioned  thereby. 
It  is  a  well-established  and  elementary  principle  of  law,  relating  to  the 
duties  and  obligations  of  a  guardian,  that  he  must  manage  in  person 
the  ward's  estate,  and,  if  he  does  not,  he  must  take  the  consequences. 
In  Lewin  on  Trust  and  Trustees,  vol.  1,  p.  252,  it  is  said  that: 

"Trustees  who  take  on  themselves  the  management  of  property  for  the 
benefit  of  others  have  no  right  to  shift  this  duty  on  other  persons;  and,  if 
they  do  so,  they  remain  responsible  toward  their  cestui  que  trust,  for  whom 
they  have  undertaken  the  duty.  If  a  trustee,  therefore,  confides  the  applica- 
tion of  the  trost  funds  to  the  care  of  another,  whether  a  stranger,  or  hla  own 
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attorney  or  solicitor,  or 'even  cotrustees  or  coezecutors,  he  will  be- personally 
responsible  for  any  loss  that  may  result." 

[3,  4]  This  does  not  mean  that  a  guardian  cannot  employ  an  at- 
torney to  collect  a  claim,  but  that  after  the  money  has  been  collected  it 
is  the  duty  of  the  guardian  to  keep  in  his  own  hands  the  control  over 
it.  He  cannot  delegate  to  another  the  doing  of  a  thing  he  is  in  duty 
bound  to  do  himself.  It  is  clear  that  Terk's  duty  as  an  attorney  or 
collecting  agent  had  ended  when  the  guardian  surrendered  his  control 
over  the  money  collected  and  entered  into  an  arrangement  with  him 
to  invest  it,  and  that  Terk  thereupon  became  simply  an  agent  to  whom 
the  guardian  attempted  to  delegate  one  of  his  duties.  Letters  of  guard- 
ianship are  a  trust.  They  are  granted  by  the  Surrogate's  Court  because 
of  confidence  reposed  in  the  grantee.  They  require  him  to  take  ex- 
clusive charge  of  the  personal  property  of  his  ward,  and  if  he  entered 
into  any  arrangement  by  which  he  surrendered  or  limits  his  control 
over  it  he  remains  responsible  to  his  cestui  que  trust  for  whom  he 
has  undertaken  the  duty.  This  is  an  eminently  salutary  rule  and  ap- 
plies to  such  an  arrangement  as  is  shown  by  the  facts  herein. 

The  decree  of  the  Surrogate  should  be  affirmed,  with  costs. 


(100  Misc.  B«p.  130) 

In  re  CUTTER'S  WlUi. 

(Supreme  Oourt,  Trial  Term,  New  Xork  County.    May,  1917.) 

New  Trial  «s366,  72 — TEBTAJisNTAitT  CAPAcrrr— Weioht  of  Evidekcx. 

The  Jury's  finding  of  testamentary  Incapacity,  not  responding  to  the 
charge  of  the  court  or  to  the  evidence,  would  be  set  aside  and  a  nmr  trial 
granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  g|  132-134, 146- 
148.]     . 

Proceedings  on  contested  probate  of  the  will  of  Amelia  Gertrude 
Cutter,  deceased.  Motion  to  set  aside  verdict  of  jury  finding  testamen- 
tary incapacity.    Motion  granted. 

See,  also  (Sur.)  148  N.  Y.  Supp.  920;  89  Misc.  Rep.  663,  154  N.  Y. 
Supp.  250;  175  App.  Div.  647,  162  N.  Y.  Supp.  545. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (John  B.  Stanch- 
field,  of  New  York  City,  of  counsel),  for  proponents. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Henry  W. 
Taft,  of  New  York  City,  appearing),  for  objectors. 

GREENBAUM,  J.  Motion  to  set  aside  the  verdict  of  the  jury. 
The  Appellate  Division  (175  App.  Div.  647,  162  N.  Y.  Supp.  545) 
reversed  the  surrogate's  decree  (89  Misc.  Rep.  663,  154  N.  Y. 
Supp.  250),  which  found  that  the  testatrix,  Amelia  Gertrude  Cut- 
ter, lacked  mental  capacity  when  the  instrument  offered  for  probate 
was  executed,  and  that  its  execution  was  procured  through  fraud 
and  undue  influence.  The  opinion  of  the  Appellate  Division,  con- 
curred in  by  a  unanimous  court,  after  reviewing  the  salient  facts 
bearing  upon  the  issue  of  mental  incapacity,  emphatically  stated  that 
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Ac  "testatrix  had  a  sound  mind  and  disposing  memory,"  and,  after  a 
detailed  recital  of  tfie  provisions  of  the  alleged  will  and  of  prior  wills, 
the  court  also  held  that  the  evidence  did  not  support  the  charge  of  un- 
due influence  and  fraud,  and  directed  a  new  trial  before  a  jury  in  this 
court  "of  the  material  questions  of  fact  arising  upon  the  issues  between 
the  parties."  Upon  the  trial  this  court  directed  a  verdict  in  behalf  of 
the  proponents  upon  the  issue  of  undue  influence  and  fraud,  upon  the 
ground  that  there  was  no  legal  evidence  to  support  these  charges,  and 
submitted  to  the  jury  the  sole  question  of  the  mental  capacity  of  the 
testatrix.  An  analysis  of  the  evidence  upon  this  trial,  contrasted  and 
compared  with  that  submitted  upon  the  trial  before  the  surrogate,  dis- 
closes no  significant  or  important  differences  as  to  the  facts.  It  is 
true  that  some  witnesses  called  upon  the  first  trial  in  behalf  of  the  pro- 
ponents, as  well  as  some  called  for  contestants,  were  not  examined  up- 
on this  trial,  and  others,  not  previously  called  by  either  testified  upon 
this  trial.  Much  of  the  added  testimony  in  favor  of  the  proponents 
tended  to  strengthen  their  claim  of  the  mental  capacity  of  the  testatrix, 
and  some  of  the  testimony  in  behalf  of  the  contestants  tended  to  give 
further  corroboration  of  the  penuriousness,  the  filthy  and  disgusting 
habits,  and  the  eccentricities  of  the  testatrix.  But  the  picture  of  the 
testatrix  as  portrayed  in  the  opinion  of  the  Appellate  Division,  which 
must  control  this  court,  does  not  materially  differ  from  that  which 
must  be  drawn  from  the  array  of  all  the  evidence  most  favorable  to  the 
contestants.  Indeed,  as  I  view  the  testimony,  it  seems  to  me  that  in  the 
light  of  the  Appellate  Division's  opinion  it  would  have  been  appropri- 
ate to  have  directed  a  verdict  in  behalf  of  the  proponents  upon  the  is- 
sue of  lack  of  mental  capacity. 

It  will  serve  no  useful  purpose  here  to  attempt  a  lengthy  detailed 
review  of  the  evidence,  nor  to  dissect  the  provisions  of  the  paper  pro- 
pounded and  to  compare  them  with  those  of  the  prior  wills.  It  seems 
to  be  sufficient  to  state  that  the  evidence  overwhelmingly  establishes 
that  the  provisions  of  the  last  will  were  peculiarly  the  product  of  the 
strong,  dominant  will  which  the  testatrix  unquestionably  possessed, 
even  though  its  vigor  had  been  impaired  by  disease  and  age,  and  that 
the  important  changes  made  by  her  were  indicative  of  the  possession  on 
her  part  of  a  mind  able  to  comprehend  the  full  extent  and  nature  of  her 
estate  and  of  those  who  had  any  claim  upon  her  bounty.  When  one 
pictures  this  wretched,  pitiable  woman  controlled  by  an  overpowering 
passion  or  greed  for  money,  coupled  with  a  corresponding  reluctance  to 
part  with  any  of  it,  realizing,  as  she  did,  her  approaching  end,  and  that 
she  must  soon  part  with  her  idol,  it  is  easy  to  understand  that  her 
mind  was  singularly  alert  with  regard  to  the  subject  of  the  disposition 
of  the  large  fortune  which  came  to  her  upon  her  husband's  death.  She 
was  full  of  the  subject,  and  discussed  it  with  those  in  whom,  for  the 
time  being  at  least,  she  seemingly  reposed  confidence,  even  though  it 
may  be  fairly  assumed  that  a  woman  of  her  penurious,  niggardly  na- 
ture distrusted  every  one  about  her,  fearful  lest  they  were  trying  to 
ingratiate  themselves  with  her  to  secure  her  money.  But  the  very  cir- 
cumstance that  money  was  her  dominating  passion  indicates  that  she 
would  be  peculiarly  prone  to  comprehend  what  she  possessed,  and  to 
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be  fully  aware  of  the  fact  that  in  the  disposition  of  the  large  fortune 
she  deliberately  discriminated  against  her  own  husband's  relatives,  who 
had  rarely  come  into  their  lives  and  for  whom  concededly  she  enter- 
tained a  contempt.  Of  course,  it  would  be  natural  to  expect  some  of 
the  witnesses  who  came  in  touch  with  this  woman,  and  who  knew  her 
to  be  possessed  of  much  wealth,  to  regard  her  mode  of  life,  her  views 
and  actions,  as  irrational. 

A  striking  illustration  of  the  value  to  be  attached  to  a  layman's  tes- 
timony as  to  how  the  action  of  the  testatrix  impressed  her  is  found  in 
the  testimony  of  Mrs.  Yaeger,  a  witness  called  by  the  contestants,  who 
stated  that  the  acts  of  the  testatrix  on  the  day  when  the  paper  offered 
for  probate  was  executed  impressed  her  as  rational,  but  that  on  subse- 
quent days  they  impressed  her  as  irrational.  But  such  impressions  of 
laymen  have  little  value  or  force  in  a  case  containing  the  features  here 
presented,  when  one  bears  in  ipind  that  the  real  test  in  law  of  mental 
capacity  is  whether,  when  she  executed  the  will,  she  possessed  sufficient 
mental  power  to  comprehend  the  condition  and  extent  of  her  property, 
and  realized  the  act  of  making  her  last  will  and  testament  and  under- 
stood what  disposition  she  was  thereby  making  of  her  property.  The 
evidence  is  pwactically  undisputed  that  her  memory  of  persons  and 
events  was  good ;  that  she  had  stated  to  others,  including  the  lawyer's 
clerk  "Jakey,"  who  was  an  important  witness  for  contestants,  that  the 
bequest  of  $500,000  to  his  employer  was  excessive,  and  was  inserted  in 
the  prior  wills  of  herself  and  of  her  husband  through  some  error,  and 
she  would  reduce  it  to  $50,000.  It  is  also  practically  undisputed  that 
she  had  frequently  stated  that  she  did  not  care  for  her  husband's  rela- 
tives, and  that  she  had  been  considering  a  radical  change  in  the  dispo- 
sition of  her  large  residuary  estate. 

The  two  notable  changes  in  her  last  will  were  the  reduction  of  a  lega- 
cy in  the  earlier  will  of  $500,000,  bequeathed  to  a  lawyer  of  the  Cutters, 
to  $50,000,  and  the  change  in  the  residuary  clause  of  the  former  will, 
which  bequeathed  the  bulk  of  the  estate  to  relatives  of  Mr.  Cutter,  in 
superseding  it  by  a  bequest  of  this  large  sum  to  philanthropic  uses. 
These  important  changes  in  the  will  indicate  that  the  testatrix  did  what 
would  be  naturally  expected  of  one  possessed  of  reasoning  faculties. 
The  law  looks  with  suspicion  upon  a  large  bequest  to  a  testator's  law- 
yer, and  it  is  also  quite  natural  to  expect  that  a  woman  like  Mrs.  Cut- 
ter, after  making  substantial  provisions  for  those  whom  she  regarded  as 
friends  of  herself  and  her  husband,  and  after  making  provisions  for 
her  own  and  her  husband's  relatives,  for  whom  she  cared  little,  should 
provide  that  her  residuary  estate  should  go  to  philanthropic  uses.  In 
other  words,  the  provisions  of  the  paper  offered  for  probate  do  not 
indicate  a  lack  of  mental  capacity,  but,  on  the  contrary,  furnish  strong 
evidence  of  a  rational  mind  and  of  a  disposition  of  the  property  of  the 
testatrix  in  the  way  she  desired.  It  seems  to  me  quite  evident  that  the 
jury  failed  to  discharge  its  duty  within  the  rules  of  law  explained  to 
them,  and  that  they  were  led  away,  by  the  recital  of  her  caprices,  her 
peculiarities,  her  disgusting  and  indecent  habits,  her  niggardliness, 
which  in  themselves  were  not  inconsistent  with  the  possession  of  a 
mentality  which  enabled  her  to  understand  the  nature  and  extent  of 
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her  estate  and  the  di^)osition  thereof  she  desired  to  make,  as  provided 
in  the  instrument  which  she  signed  as  her  last  will  and  testament. 

The  verdict  must  be  set  aside,  and  a  new  trial  ordered. 

Motion  granted. 


PEOPr^  T.  BEAKES  DAIRT  CO. 

(Snpreme  Gonrt,  Appellate  DlTlslon,  Third  Department.    July  2,  1917.) 

CoRBrrrunoNAi.  Law  «=>208(6) — Food  «s>1— Poucx  Powkb— Cuuss  IiKOisi.A- 
TioN— Purchase  of  Milk  fob  Shipment— Statute. 

Agricultural  Law  (Consol.  Laws,  c.  1),  §  52,  prohibiting  any  person 
from  buying  milk  to  ship  to  a  city  for  consumption  or  for  manufacture 
Into  butter,  etc,  unless  the  business  is  regularly  transacted  at  an  office 
or  station  witibln  the  state,  and  unless  the  person  is  duly  licensed  as  pro- 
vided by  section  65,  is  class  legislation,  and  not  a  valid  exercise  of  the 
police  power. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Tjiw,  Cent.  Dig.  H  651, 
653,  667 ;  Food,  C^t  Dig.  i|  1,  2.] 

Kellogg,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Clinton  County. 

Action  by  the  People  of  the  State  of  New  York  against  the  Beakes 
Dairy  Company.  From  an  order  denying  defendant's  application  for 
judgment  on  its  demurrer,  defendant  appeals.  Order  reversed,  and 
motion  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRAN^,  and  SEWELL,  JJ. 

Walter  Jeffreys  Carlin,  of  New  York  City,  for  appellant. 
Merton  E.  Lewis,  Atty.  Gen.  (Charles  M.  Stem,  Deputy  Atty,  Gen., 
of  counsel),  for  the  People. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs,  on  the  ground  that  the  purpose  of 
the  statute  is  to  secure  pajrment  for  the  purchase  price  of  merchandise, 
is  class  legislation,  and  not  a  valid  exercise  of  the  police  power.  All 
concur,  except  KELLOGG,  P.  J.,  dissenting  in  memorandum,  and 
LYON,  J.,  not  voting. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  In  this  complaint  the 
plaintiff  seeks  to  recover  judgment  for  2%  violations  of  sections  55 
and  52  of  the  Agricultural  Law.  Each  violation  is  alleged  as  a  sep- 
arate cause  of  action,  and,  after  the  first,  is  for  a  date  succeeding  the 
date  mentioned  in  the  preceding  cause  of  action.  The  provision  of  the 
Agricultural  Law  under  consideration,  so  far  as  we  are  interested  in  it, 
prohibits  any  person  from  buying  milk  for  the  purpose  of  shipment  to 
a  city  for  consumption  or  for  manufacture  into  butter,  cheese,  and 
condensed  milk,  or  other  human  food,  unless  such  business  is  regularly 
transacted  at  an  oiHce  or  station  within  the  state,  and  unless  the  per- 
son be  duly  licensed  therefor  as  provided  by  section  55.    If  the  defend- 
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ant,  by  continuing  its  business  without  a  license,  has  violated  this  stat- 
ute, and  if  it  is  valid,  the  order  must  be  affirmed. 

It  is  vital  to  the  public  welfare  that  the  cities  of  the  state  be  supplied 
with  pure  and  wholesome  milk.  It  is  of  the  utmost  importance  to  the 
public  welfare  that  the  farmers  should  be  induced  to  produce  milk  for 
use  in  the  cities,  and  that  the  persons  purchasing  and  shipping  milk 
for  city  use  shall  be  responsible  perscms,  so  that  the  seller  shall  re- 
ceive pay  for  his  milk.  It  is  a  fact  too  well  known  to  need  discussion 
that  the  farming  community  has  suffered  great  damage  by  irresponsible 
persons  buying  on  credit  their  milk  for  shipment  to  the  large  cities 
without  paying  therefor.  Such  transactions  naturally  tend  to  conr 
vince  the  farmer  that  it  is  better  for  him  to  limit  his  production  of 
milk,  or  take  it  to  the  home  factory  to  be  manufactured  there,  dealing 
with  people  whom  he  knows,  rather  than  to  sell  it  for  city  use.  It  is 
apparently  recognized  as  impracticable  that  the  payments  should  be 
made  to  the  farmer  upon  the  delivery  of  each  sale  of  milk.  When  a 
person  seeks  to  buy  milk  from  the  farmers  of  the  state  to  ship  to  the 
cities  of  the  state  for  use  and  consumption,  his  transactions  affect  the 
public  interest,  and  the  welfare  of  the  farming  community  means  the 
welfare  of  the  public,  and  the  state  may  properly  protect  the  fanner 
from  irresponsible  dealers,  who  seek  his  milk  for  shipment  to  the  cities. 
This  law,  as  we  have  indicated,  has  more  than  one  aspect.  It  naturally 
benefits  the  farmers,  but  it  guarantees  the  city  a  supply  of  milk.  The 
farmer  is  not  naturally  a  financier,  and  when  he  produces  the  milk  he 
should  be  reasonably  assured  that  he  is  to  have  its  value,  and  the 
state  may  prevent  irresponsible  people  from  taking  away  his  milk  with- 
out giving  some  reasonable  surety  that  it  will  be  paid  for.  In  the  ab- 
sence of  some  such  provision,  the  shipment  of  milk  to  the  cities  would 
fall  off  and  be  greatly  limited. 

It  is  unnecessary  to  cite  the  many  cases  sustaining  statutes  providing 
for  licensing  or  regulation  of  the  various  trades,  businesses,  and  pro- 
fessions in  the  interests  of  the  public  welfare.  We  conclude  this  stat- 
ute is  a  proper  exercise  of  the  police  power  of  the  state  and  is  valid. 

"It  may  be  said  in  a  general  way  that  the  police  power  extends  to  all  the 
great  public  needa.  Camfleld  v.  United  States,  167  U.  S.  ."518,  17  Sup.  Ct. 
864,  42  L.  Ed.  260.  It  may  be  put  forth  In  aid  of  what  Is  sanctioned  by  usage, 
or  held  by  the  prevailing  morality  or  strong  and  preponderant  opinion  to  be 
greatly  and  Immediately  necessary  to  the  public  welfare.  Among  matters  of 
tliat  sort  probably  few  would  doubt  that  both  usage  and  preponderant  opinion 
give  their  sanction  to  enforcing  the  primary  conditions  of  successful  com- 
merce. One  of  those  conditions  at  the  present  time  Is  the  possibility  of  pay- 
ment by  checks  drawn  against  bank  deposits,  to  such  an  estent  do  checks  re- 
place currency  in  daily  business.  If,  then,  the  Legislature  of  the  state  thinks 
that  the  public  welfare  requires  the  measure  under  consideration,  analogy 
and  principle  are  in  favor  of  the  power  to  enact  it"  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104,  111,  31  Sup.  Ct  186,  55  L.  Ed.  112,  32  U  R.  A,  (N. 
S.)  1062,  Ann.  Cas.  1012A,  487 ;  Assarla  State  Bank  t.  DoUey,  219  U.  S.  121, 
31  Sup.  Cf  189,  55  Lr.  Ed.  123, 

Those  cases  uphold  the  bank  depositors'  guaranty  fund,  requiring 
all  banks  to  contribute  to  a  fund  indemnifying  the  creditors  to  a  failed 
bank.  In  Musco  v.  United  Surety  Co.,  196  N.  Y.  459,  90  N.  E.  171,  143 
Am.  St.  Rep.  851,  a  statute  requiring  all  corporations,  firms,  or  persons 
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enga^d  in  selling  steamship  or  railroad  tickets  for  transportation  to  a 
foreign  country,  who  also  receive  deposits  of  money  for  the  purpose  of 
transmitting  the  same,  or  the  equivalent  thereof,  to  foreign  countries, 
to  give  bonds  to  the  state  for  the  faithful  holding  and  transmission  of 
such  fund,  was  held  within  the  police  power. 

Section  55,  added  to  the  Agricultural  Law  (chapter  1  of  the  Consol- 
idated Laws)  by  chapter  408  of  the  Laws  of  1913,  so  far  as  matters 
occurring  after  such  condition,  has  the  same  force  and  effect  as  if  it 
had  been  a  part  of  chapter  1  when  enacted.  Section  61  was  also  added 
to  the  Agricultural  Law  with  section  55,  and  makes  the  violation  of 
section  55  a  misdemeanor.  It  is  urged  by  the  appellant  that  no  other 
punishment  exists  for  a  violation  of  section  55,  except  a  criminal  pros- 
ecution. Section  52  of  the  Agricultural  Law  declares  that  every  per- 
son violating  any  of  its  provisions  shall  forfeit  to  the  people  of  the 
state  of  New  York  the  sum  of  not  less  than  $50  nor  more  than  $100 
for  the  first  violaticMi,  and  not  less  than  $100  nor  more  than  $200  for 
the  second  and  each,  subsequent  violation.  We  conclude  that  the  violator 
of  section  55  is  subject  to  indictment,  and  also  to  a  civil  action  for 
the  penalties  imposed  by  section  52. 

It  is  urged  that  cumulative  penalties  cannot  be  recovered.  That 
question  may  not  be  squarely  before  us,  but  may  properly  be  con- 
sidered. Cumulative  penalties  cannot  be  recovered,  in  the  absence  of 
a  legislative  direction  therefor.  Similar  words  have  been  held  to  au- 
thorize a  recovery  of  cumulative  penalties.  People  v.  Spencer,  201  N. 
Y.  105,  94  N.  E.  614,  Ann.  Cas.  1912A,  818.  This  statute  speaks  of 
the  first  violation,  and  of  the  second  and  each  subsequent  violation, 
and  fixes  a  penalty  for  them.  This  would  be  unnecessary  and  unusual, 
if  a  single  recovery  was  to  embrace  all  violations  up  to  the  time  of  the 
action  brought.  It  treats  each  violation  as  a  separate  offense,  and  pe- 
nalizes it.  It  necessarily  follows  that  the  penalties  for  two  violations 
may  be  recovered  in  one  action,  and  that  a  recovery  for  one  penalty 
does  not  satisfy  the  statute  as  to  all  prior  offenses. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  printing 
disbursements. 


PEOPLE  ex  rel.  LEVY  DAIBY  CO.  v.  WILSON,  State  Contolssloner  of 

Agrlenlture. 

(Sopreme  Court,  Appellate  Dtvlslon,  Third  Department    July  2,  1917.) 

Food  «=>1— Poucc  Power— Pdbohasb  or  Milk  fob  Srifucnt— STAruxe. 

Agricultural  Iaw  (Oonsol.  Laws,  c  1)  i  BZ,  and  sectlona  5o  and  57t  as 
added  by  Laws  1913,  c.  408,  prohibiting  any  persOTi  from  buying  milk  to 
ship  to  a  dty  for  consumption  or  for  manufacture  into  butter,  etc.,  unless 
the  business  Is  regularly  transacted  at  a  station  within  the  state  and 
the  person  duly  licensed,  is  unconstitutional. 

[Ed.  Nota— For  other  cases,  see  Food,  Cent  Dig.  §|  1,  2.] 

Certiorari  by  the  People,  on  the  relation  of  the  Levy  Dairy  Com- 
pany, against  Charles  S.  Wilson,  as  Commissioner  of  Agriculture,  to 
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review  a  determination  of  the  Commissioner  of  Agriculture  revoking 
the  license  of  the  relator,  issued  under  Agricultural  Law,  §  55.  De- 
termination annulled. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Virginius  Victor  Zipris,  of  New  York  City  (Louis  Marshall,  of  New 
York  City,  of  counsel),  for  relator. 

Merton  E.  Lewis,  Atty.  Gen.  (Charles  M.  Stem,  Deputy  Atty.  Gen., 
of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  In  People  of  the  State  of  New  York 
V.  Beakes  Dairy  Co.,  166  N.  Y.  Supp.  209,  decided  herewith,  we  have 
considered  the  validity  of  section  55  of  the  Agricultural  Law.  The 
remaining  question  for  consideration  is  whether  the  determination 
under  .review  is  valid,  under  section  57  of  the  law,  which  permits  a 
revocation  of  a  license  when  the  commissioner  is  satisfied  of  the  ex- 
istence of  the  following  "cases,  or  either  of  them" : 

"Fourth.  Where  there  has  been  a  continued  course  of  dealing  of  such  na- 
ture as  to  satisfy  the  coinnris.sloner  of  the  injibUlty  of  the  applicant  or  li- 
censee to  properly  conduct  the  business,  or  of  an  Intent  to  deceive  or  defraud 
customers." 

A  license  to  purchase  milk  under  the  Agricultural  Law  is  a  property 
right,  juid  the  licensee  cannot  be  deprived  of  it,  except  upon  due  cause 
shown.  We  cannot  assume  that  the  statute  intended  to  vest  the  com- 
missioner with  absolute  arbitrary  power  to  destroy  the  value  of  the 
license  at  will  and  without  an  opportunity  of  a  hearing.  The  policy 
of  the  law  is  that  the  owner  shall  not  be  deprived  of  his  property  rights 
without  notice  of  the  complaint  against  him  and  an  opportunity  to  be 
heard  in  defense,  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 
The  right  to  notice  is  fundamental,  ahd  so  natural  that  it  does  not 
require  discussion.  If  we  read  aright  section  56  of  the  law,  it  is  a 
statutory  requirement  here.  By  that  section  the  commissioner  may 
investigate,  upon  complaint  or  upon  his  own  motion,  the  conduct  and 
transactions  of  the  licensee,  and  when  a  complaint  is  filed  with  the 
commissioner  he  shall  attempt  to  secure  an  explanation  or  adjustment, 
failing  in  which  he  shall  cause  a  copy  of  the  complaint,  tc^ether  with 
a  notice  of  the  time  and  place  of  hearing,  to  be  given  to  the  licensee. 
While  the  statute  speaks  only  of  an  investigation  after  complaint  made, 
reasonable  and  liberal  interpretation  of  the  statute  carries  with  it  the 
idea  that  the  complaint  is  to  be  served  and  the  notice  of  heariMg  to  be 
given,  not  only  in  cases  where  a  complaint  is  made  to  the  commissioner, 
but  where  the  commissioner  himself  causes  the  investigation.  We  see 
no  reason  why  they  should  be  given  in  one  case  and  denied  in  the  other, 
and  the  spirit  of  the  practice  treats  a  complaint  and  notice  of  the  hear- 
ing as  so  important  and  just  that  it  cannot  be  assumed  that  the  Legis- 
lature contemplated  them  in  one  case  and  denied  them  in  the  other, 
where  the  object  of  the  proceeding  in  either  case  is  to  discipline  the 
licensee  or  to  deprive  him  of  his  license. 

We  then  come  to  the  question  whether  or  not  the  relator  had  notice  of 
the  charges  preferred  against  him  and  an  oppcwtunity  to  be  heard  there- 
on.   The  complaint  by  Thousand  Island  Farms,  Incorporated,  alleged 
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nonpayment  by  the  relator  for  milk  furnished  and  its  wrongful  inex- 
cusable acts  to  avoid  payment,  and  also  alleged  nonpayment  to  patrons 
at  its  station  in  Jefferson  county.  The  defendant  answered  the  com- 
plaint, and  testimony  was  taken.  Apparently  the  hearing  was  concluded 
December  12,  1916.  The  determination  under  review  was  made  Janu- 
ary 19, 1917.  The  determination  does  not  refer  in  any  way  to  the_  com- 
plaint OT  hearing.  The  conmiissioner  giVes  as  the  reason  for  his  ac- 
ti(xi  tiiat  he  is  satisfied  of  the  inability  of  the  relator  to  properly  con- 
duct the  business.  It  is  perhaps  fair  to  assume  that  the  commissioner 
made  the  order,  not  deeming  it  a  part  of  the  hearing,  but  based  his 
action  up<»i  the  general  knowledge  which  he  acquired  from  the  hear- 
ing, from  tfie  information  he  received  after  the  hearing  was  closed  and 
his  general  information  as  to  the  relator. 

As  I  understand  the  return  of  the  relator,  after  several  denials,  it 
alleges  as  the  basis  of  his  determination :  (1)  The  complaint  and  the 
hearing  had  thereon.  (2)  Affidavits  from  various  patrons  in  Clinton 
county,  alleging  that  the  relator  did  not  make  payments  to  producers 
promptly.  These  papers  formed  no  part  of  the  hearing.  (3)  Letters 
from  a  patron,  and  from  the  agent  of  the  United  States  Department 
of  Agriculture,  and  from  the  secretary  of  a  local  league,  and  another 
alleging  nonpayment  or  delinquency  in  paying  patrons  in  Clinton 
county.  These  complaints  formed  no  part  of  the  hearing.  (4)  That 
the  commissioner  had  required  the  relator  to  give  additional  security 
to  the  extent  of  $95,000  and  the  relator  unreasonably  failed  to  comply 
with  the  order.  We  do  not  know  which  one  of  these  reasons  influenced 
the  commissioner.  We  must  assume  that  each  contributed  to  the  re- 
sult. We  cannot  say  that  upon  the  proceedings  taken  upon  the  hearing 
the  Commissioner  would  have  revoked  the  license,  and  there  is  no 
means  of  determining  that  fact.  He  has  clearly  based  his  decision  in 
part,  if  not  in  whole,  upon  ex  parte  statements  which  the  relator  never 
had  an  opportunity  to  answer.  The  relator  in  a  way  answered,  or 
attempted  to  answer,  each  of  the  charges  made  against  it  in  the  com- 
plaint and  upon  the  hearing.  We  do  not  know  whether  or  not  they 
were  answered  to  the  satisfaction  of  the  commissioner. 

We  conclude  that  the  commissioner  had  not  the  right  to  base  his 
action  in  whole  or  in  part  upon  the  affidavits  and  letters  presented  to 
him  after  the  hearing  was  closed.  We  are  not  holding  that  the  discre- 
tion and  judgment  of  the  commissioner  can  be  reviewed  upon  appeal. 
We  are  holding  that,  where  he  seeks  to  revoke  a  license  either  upon 
complaint  or  of  his  own  motion,  the  licensee  is  entitled  to  notice  of  the 
charges  and  an  opportunity  to  be  heard,  and  in  this  case  that  require- 
ment has  not  been  met.  The  determination  should  therefore  be  an- 
nulled, with  costs. 

Determination  annulled,  with  $50  costs  and  disbursements. 

WOODWARD,  COCHRANE,  and  SEWELL,  JJ.,  concur  in  re- 
sult, on  the  ground  that  the  statute  is  unconstitutional.  LYON,  J., 
not  voting. 
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(179  AM).  Div.  112) 

CENTRAI,  TRUST  CX).  OP  NBW  TORK.T.  DBWBY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1917.) 

1.  Wills  ®=s692 — Powek  or  Appointment — Wife's  Consent. 

Wbere  n  life  tenant,  who  had  power  to  dispose  of  the  principal  I^  will, 
assigned  half  his  Interest  In  the  estate,  and  agreed  that  his  will  dis- 
posing of  the  principal  should  be  Irrevocable,  his  wife's  consent  to  execute 
all  Instruments  necessary  to  have  the  estate  sold,  etc.,  refers  only  to  tbe 
life  estate. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  J  1664.] 

2.  Wnis  «=9692 — PowBB  OF  Appointment — VAUiDnr — Wife's  Oonsicnt. 

Any  consent  by  the  life  tenant's  wife  to  execute  Instruments  necessary 
to  effect  her  husband's  agreement  that  his  will  disposing  of  the  prin- 
cipal should  be  Irrevocable  Is  Invalid,  since  the  agreement  to  which  it  is 
incidental  is  Itself  void. 

[Kd.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {  1664.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Central  Trust  Company  of  New  York,  as  trustee,  to 
construe  a  will,  settle  its  accounts,  etc.,  against  Selina  Lucille  Dewey, 
individually  and  as  executrix,  and  others.  From  certain  portions  of 
the  judgment,  the  named  defendant  appeals.    Reversed  and  modified. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

James  F.  Horan,  of  New  Yoric  City,  for  appellant 

Francis  C.  Nickerson,  of  New  York  City,  for  respondent  Central 
Trust  Co.  of  New  York. 

Wolcott  G.  Lane,  of  New  York  City,  for  respondents  Provident  Life 
&  Trust  Co.  and  Catherine  Stewart  Wood. 

William  S.  Creevey,  of  New  York  City,  for  respondent  Banes. 

A.  F.  Van  Thun,  Jr.,  of  Brooklyn,  for  respondent  Ward. 

* 

DAVIS,  J.  The  action  was  brought  by  the  Central  Trust  Company 
of  New  York,  as  trustee  under  the  last  will  and  testament  of  Mary 
Eliza  Dewey,  deceased,  for  the  construction  of  the  will,  and  to  settle 
and  adjust  its  accotmts  as  such  trustee,  and  to  adjust  and  determine  the 
rights  of  the  various  defendants  in  the  balance  of  the  trust  fund  re- 
maining in  the  possession  of  the  trustee. 

The  testatrix  died  on  March  25,  1888,  leaving  a  last  will  and  testa- 
ment, dated  March  31,  1886,  which  was  admitted  to  probate  in  the 
county  of  New  York.  Among  other  things  the  will  provides  that 
certain  securities  specified  therein,  amounting  to  $100,000  at  par,  be- 
longing to  the  testatrix,  be  delivered  to  and  held  by  the  plaintiff  in 
trust  for  the  benefit  of  her  two  sons,  William  Pierce  Dewey  and  Eu- 
gene Edwin  Dewey,  in  equal  proportions,  and  that  out  of  said  fund 
and  the  income  therefrom  the  plaintiff  pay  to  each  of  her  said  sons 
the  sum  of  $4,000  per  annum  in  quarterly  installments  during  their 
respective  lives,  until  the  whole  amount  of  said  securities,  together 
with  the  income,  shall  have  been  fully  paid  out  and  become  exhausted. 
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llie  testatrix  authorized  the  tmstee  to  sell  from  time  to  time  so  much 
of  the  principal  of  the  fund  as  might  be  necessary,  in  addition  to  the 
income,  to  produce  the  amount  required  to  make  the  specified  pa3Tnents 
to  her  sons.  The  will  further  provides  that,  in  the  event  of  either 
of  the  sons  dying  without  lawful  issue,  the  interest  of  the  one  so  dying 
should  be  conveyed,  transferred,  and  paid  over  to  the  survivor  during 
his  life  in  the  manner  provided  for  its  payment  while  the  son  was 
living.  The  will  also  authorized  and  empowered  the  surviving  son  to 
convey  by  will  in  such  maimer  as  he  might  direct  any  balance  of  the 
funds  that  might  remain  in  the  hands  of  the  trustee  at  the  time  of  his 
decease. 

Eugene  Edwin  Dewey  died  June  26,  1891,  without  issue.  William 
Pierce  Dewey  thereafter  received  from  plaintiff  the  sum  of  $8,000 
per  annum.  On  or  about  November  7,  1904,  William  Pierce  Dewey 
executed  and  delivered  to  the  New  York  Finance  Company  an  alleged 
assignment,  by  which,  in  consideration  of  $20,320,  he  purports  to 
assign  to  it,  its  successors,  etc,  a  full  one-half  portion  of  all  his  right, 
title,  and  interest  in  and  to  the  estate  held  for  his  benefit  by  the  Central 
Trust  Company  of  New  York  under  the  will  of  his  mother,  and  agreed 
that  a  certain  will  which  was  made  by  him  concurrently  therewith 
should  be  irrevocable.  The  will  referred  to  was  made  on  the  same 
day,  and  purported  to  bequeath  to  the  New  York  Finance  Company  a 
fuU  one-half  share  of  any  balance  of  the  estate  that  might  remain  in  the 
hands  of  the  trustee  at  the  time  of  his  death.  William  Pierce  Dewey 
thus  attempted  to  exercise  his  power  of  appointment  derived  from  his 
mother's  will  in  favor  of  the  New  York  Finance  Company. 

At  the  same  time  Selina  Lucille  Dewey,  the  wife  of  William  Pierce 
Dewey,  executed  and  delivered  to  the  New  York  Finance  Company  an 
agreement  in  which,  after  reciting  that  the  agreement  was  made  in  or- 
der to  induce  tiie  said  New  York  Finance  Company  to  purchase  the 
interest,  she  undertook  and  agreed  "to  do  any  and  all  things  possible 
to  expedite  the  collection  thereof,  and  to  execute  and  deliver  any  and 
all  instruments  that  may  be  necessary  to  perfect  their  title  to  the  said 
estate  about  to  be  sold  to  them."  Thereafter,  and  on  or  about  No- 
vember 21,  1905,  a  precisely  similar  transaction  was  consummated  be- 
tween the  said  William  P.  Dewey,  Selina  L.  Dewey,  his  wife,  and  the 
defendant  John  M.  Ward,  by  which  Ward  claims  in  the  same  way  to 
have  purchased  Dewey's  remaining  one-half  interest  in  his  mother's 
estate. 

On  or  about  December  9, 1913,  William  P.  Dewey  died  without  issue, 
a  resident  of  the  city  of  Los  Angeles,  Cal.,  leaving  a  last  will,  dated 
February  22,  1913,  and  duly  probated  January  5,  1914.  This  will 
gives  to  his  wife,  Selina  L.  Dewey,  all  the  property  held  in  trust  by  the 
Central  Trust  Company  which  under  his  mother's  will  he  was  empow- 
ered to  bequeath,  thus  exercising  the  power  of  appointment  in  his 
wife's  favor.  Letters  testamentary  were  issued  to  Selina  L.  Dewey. 
Thereafter  the  defendant  Ward  made  claim  to  one-half,  the  defendant 
Wood's  executors  to  one-quarter,  and  defendant  Banes,  as  trustee,  to 
one-quarter,  of  the  fund  remaining  in  the  hands  of  the  trustee,  and 
Selina  L.  Dewey  made  claim  to  the  wh<Je  by  virtue  of  the  power  of 
appointment   exercised  under  her  husbands   will.     The  daims  of 
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Wood's  executors  and  of  Banes  rest  upon  assignments  made  by  the 
New  York  Finance  Company. 

Thereupon  plaintiff  brought  this  action  to  determine  the  rights  of 
the  parties.  The  court  at  Special  Term  has  decided  that  the  assign- 
ments and  other  documents  delivered  to  the  New  York  Finance  Com- 
pany and  John  N.  Ward  by  William  P.  Dewey  were  valid  and  enforce- 
able only  to  the  extent  of  the  life  interest  of  William  P.  Dewey.  In 
thus  deciding  the  court  was  undoubtedly  right.  The  court,  however, 
found  that  the  agreements  made  by  Dewey's  wife,  alleged  to  be  con- 
firmatory of  her  husband's  contracts,  etc.,  preclude  her  frcrni  taking 
any  interest  under  her  husband's  will,  given  to  her  by  his  exercise  of 
the  power  of  appointment  derived  from  his  mother's  will. 

In  its  twelfth  conclusion  of  law  the  court  decides  that  the  confirma- 
tory agreements  of  the  wife  of  William  P.  Dewey  preclude  her  from 
taking  any  benefit  under  the  power  of  appointment  contained  in  the 
last  will  and  testament  of  William  P.  Dewey,  as  a^inst  the  trans- 
ferees mentioned  in  Dewey's  assignments,  and  that  when  the  wife 
signed  the  confirmatory  agreements  the  parties  were  contracting  with 
reference  to  the  future  estate  as  to  which  the  power  was  to  be  exercis- 
ed, and  that  the  wife,  Selina,  agreed  to  sell  her  right  in  Mary  Eliza 
Dewey's  estate,  dependent  upon  the  contingency  of  her  having  it  to 
sell,  and  that  the  contingency  had  arisen  by  the  exercise  of  the  power 
of  appointment,  under  which  she  had  become  the  holder  of  the  legal 
title  to  the  funds  in  the  hands  of  the  trustee,  which  she  had  solemnly 
assured  the  claimants  should  belong  to  them  so  far  as  she  could  ac- 
complish that  result. 

[1,  2]  The  court  then  directs  the  distribution  of  the  property,  which 
passed  by  appointment  to  the  wife,  among  the  claimants  to  the  exclu- 
sion of  the  wife.  An  examination  of  the  instruments  signed  by  the 
wife  will  disclose  that  they  have  no  reference  to  the  corpus  of  the 
estate,  the  income  of  which  was  to  be  paid  her  husband,  and  that  the 
court  has  wrongly  construed  it.  Those  instruments  purport  to  con- 
firm the  transfer  and  sale  only  of  the  interest  then  owned  by  William 
P.  Dewey — that  is,  a  life  interest — and  Mrs.  Dewey  agrees  therein  to 
execute  whatever  instrument  may  be  necessary  to  confirm  the  vesting 
of  that  particular  interest  only.  It  follows  that  her  interest  in  the  es- 
tate as  given  to  her  by  her  husband's  will  is  not  affected  by  her  agree- 
ments. 

But,  assuming  that  the  appellant  executed  the  agreements  for  the 
purpose  of  assuring  to  the  assignees  the  ultimate  possession  of  the 
corpus  of  the  estate  in  accordance  with  Dewey's  will  in  their  favor, 
we  arrive  at  the  same  result.  The  agreements  of  Mrs.  Dewey  were 
executed  as  part  of  the  transactions  between  Dewey  and  his  assignees. 
Those  transactions,  so  far  as  they  relate  to  the  will  made  in  favor  of 
these  assignees,  are  illegal  and  not  enforceable.  Farmers'  Loan  & 
Trust  Co.  V.  Mortimer,  219  N.  Y.  290,  114  N.  E.  389.  The  vice  that 
makes  them  unenforceable  would  be  present  also  in  the  agreements  of 
Mrs.  Dewey.  Dewitt  v.  Brisbane,  16  N.  Y.  508 ;  Sirkin  v.  Fourteenth 
Street  Store,  124  App.  Div.  384,  108  N.  Y.  Supp.  830;  Wyeth  v. 
Braniff,  84  N.  Y.  627;  Woodworth  v.  Bennett,  43  N.  Y.  273,  3  Am. 
Rep.  706.    To  enforce  them  would  be  to  accomplish  the  manifestly 
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ill^l  purpose  of  thwarting  the  will  of  the  testatrix  to  dispose  of  the 
corpus  of  her  estate  by  the  final  will  of  her  son  under  a  power  of 
appointment. 

The  judgment,  so  far  as  appealed  from,  is  reversed,  and  the  judg- 
ment, as  entered,  modified  in  accordance  with  this  opinion,  with  costs 
to  the  appellant  and  to  the  plaintiff  respondent  against  the  defendants 
respondents;  the  order  to  be  entered  hereon,  specifying  the  findings 
reversed  and  with  appropriate  new  fadings,  to  be  settled  on  notice. 
Settle  order  on  notice.    All  concur. 


(1T8  App.  Dlv.  759) 

In  re  MATHOT. 

(Supreme  Court,  Appellate  Dlvlston,  First  Department    July  IS,  1917.) 

Attobnet  and  Client  $=342 — Dibbabuent — Unpbofessional  Conduct. 

In  disciplinary  proceedings  against  an  attorney,  evidence  that  de- 
fendant knowingly  induced  his  cUent,  a  resident  of  New  York,  to  acquire 
a  nominal  residence  In  New  Jersey  for  the  purpose  of  procuring  a  divorce, 
and  procured  or  caused  her  to  veri^  a  petition  containing  an  allegation 
that  she  was  and  had  been  a  resident  of  New  Jersey,  which  he  knew  to 
be  false,  and  procured  such  petition  to  he  filed  In  the  office  of  the  clerk 
of  the  Court  of  Chancery  In  New  Jersey,  warranted  disbarment 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {  51] 

Disciplinary  proceeding  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Louis  Mathot,  an  attorney.  Respondent 
disbarred. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  PAGE,  DAVIS,  and 
SHEARN,JJ. 

Einar  Chrystie,  of  New  York  City  (John  Neville  Boyle,  of  New 
York  City,  of  counsel),  for  petitioner. 
Byrnes  &  Felbel,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  Respondent  was  admitted  to  the  bar  in  September, 
1879,  at  a  General  Term  of  the  Suprone  Court  held  in  Kings  county, 
and  has  been  and  is  now  practicing  in  the  First  judicial  district.  Mrs. 
Lucie  L.  Geissler  wished  to  procure  a  divorce  from  her  husband,  and, 
learning  the  name,  occupation,  and  address  of  the  respondent  through 
an  advertisement  in  a  French  newspaper  published  in  New  York, 
wrote  him  on  the  subject.  The  respondent  first  met  Mrs.  Geissler  in 
November,  1913.  It  appeared  that  desertion  was  the  only  ground  that 
could  be  urged  as  a  basis  of  divorce.  The  respondent  advised  the 
bringing  of  an  action  in  the  state  of  New  Jersey,  and  told  Mrs.  Geiss- 
ler that  she  would  have  to  be  an  actual  bona  fide  resident  of  New  Jer- 
sey at  the  time  the  action  was  brought.  He  further  explained  to  her 
that  desertion  was  not  ground  for  divorce  in  the  state  of  New  York; 
but  that  he  thought  she  could  get  the  divorce  in  the  state  of  New  Jersey 
on  that  ground,  and  he  would  recommend  to  her  an  attorney  by  the 
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name  of  William  H.  Galloway,  a  New  Jersey  attomejr,  because  he  was 
not  familiar  with  the  laws  of  New  Jersey,  and  could  not  personally 
prosecute  an  actimi  in  that  state.  At  this  time  the  respondent  knew 
that  Mrs.  Geissler  was  working  and  residing  in  the  city  of  New  York. 
Respondent  had  some  acquaintance  with  a  Mrs.  Coulon,  residing  at 
Bayonne,  N.  J.,  and  he  accompanied  Mrs.  Geissler  to  the  residence  of 
Mrs.  Coulon  at  Bayonne  and  made  the  parties  acquainted,  and  told 
Mrs.  Coulon  that  Mrs.  Geissler  desired  to  have  a  room  in  Mrs.  Coul- 
on's  house,  and  stated  further  tliat  it  was  the  intention  of  Mrs.  Geiss- 
ler to  commence  an  action  for  divorce  against  her  husband,  and  that 
she  wished  to  establish  her  residence  in  New  Jersey.  Mrs.  Geissler 
arranged  with  Mrs.  Coulon  for  a  room  at  $3  per  week,  and  moved  her 
trunk,  containing  some  worthless  articles,  to  her  house.  Mrs.  Geissler 
never  actually  occupied  the  room,  but  continued  to  reside  and  carry  on 
her  work  in  tiie  city  of  New  York.  Mr.  Galloway  prepared  the  petition 
to  the  Court  of  Chancery  of  New  Jersey,  and  gave  a  draft  thereof  in 
his  own  handwriting  to  the  respondent.  It  was  typewritten  by  some 
one  in  respondent's  office,  and  tiie  respondent  thereupon,  on  February 
5,  1914,  sent  for  Mrs.  Geissler,  and  on  her  arrival  called  in  his  son, 
handed  the  petition  to  him,  and  sent  him  with  Mrs.  Geissler  to  New 
Jersey  to  verify  it  before  a  master  in  chancery,  and  on  that  day  it  was 
duly  sworn  to  by  Mrs.  Geissler,  returned  to  the  office  of  the  respondent, 
and  filed  in  the  office  of  the  clerk  in  chancery  on  February  13,  1914. 
The  third  paragraph  of  the  petition  is  as  follows : 

"3.  Xour  petitioner  Is  a  bona  flde  resident  of  the  state,  having  her  penpanent 
home  at  No.  72  West  Thirty-Third  Street,  Bayonne,  In  the  county  of  Hudson, 
and  state  of  New  Jersey ;  that  for  more  than  two  years  next  preceding  the 
filing  of  this  petition  petitioner  has  been  continuously  a  resident  of  the 
county  of  Hudson,  and  has  ever  since  been  and  still  Is  a  resident  of  said 
county  as  hereinbefore  stated." 

On  or  about  March  23,  1915,  Advisory  Master  Biddle  sent  to  Mr. 
Galloway  a  memorandum  in  the  Geissler  action  which  states : 

"The  third  paragraph  of  the  petition  does  not  answer  the  necessities  of  the 
case.  *  *  *  i^at  the  wife  had  been  a  bona  fide  resident  of  this  state  for 
more  than  two  years  next  preceding  the  filing  of  this  petition  (February  13, 
1914)  may  or  may  not  be  sutfldent." 

Mr.  Galloway  brought  this  memorandum  to  the  attention  of  the  re- 
spondent, and  stated  that  he  thought  it  would  be  necessary  to  amend 
the  petition  for  divorce,  setting  forth  when  Mrs.  Geissler  became  a  res- 
ident of  the  state,  and  suggested  that  respondent  ascertain  from  Mrs. 
Geissler  the  exact  facts.  A  few  days  later  Mr.  Galloway  received  from 
respondent  an  original  memorandum  in  the  handwriting  of  the  respond- 
ent as  follows : 

"In  the  year  190&  he  left  for  Prance,  and  never  called  upon  nor  wrote  to 
her;  he  Is  now  as  she  believes  In  France,  but  does  not  know  where;  he 
pever  sent  her  any  money,  nor  inquired  about  his  child,  a  girl  of  8  years,  bom 
In  1906.  She  supported  herself  and  child  through  her  own  work;  the  name 
of  the  child,  Lude  Marie  Geissler,  bom  In  France,  visiting  teacher. 

"Residence  in  Bayonne  since  1910. 

"She  trav.  at  time  either  In  France  or  In  the  U.  8.,  but  always  retained 
her  residence  at  Bayonne^  N.  J." 
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Later  Mr.  Galloway  declined  to  proceed  with  the  case,  for  the  rea- 
son that  Mrs.  Geissler  had  not  been  a  resident  of  the  state  of  New  Jer- 
sey for  two  years  prior  to  the  filing  of  the  petition. 

The  learned  referee  has  reported  that  the  foregoing  facts  are  undis- 
puted.   He  further  says: 

"Fhe  precise  miscondnct  of  which  the  respondent  stands  accused  Is  the  pro- 
caring  or  causing  Mrs.  Oelssler  to  verify  a  petition  conta^ng  an  allega- 
tion which  he  knew  to  be  false.  That  Mrs.  Glelssler  swore  to  the  truth  of  this 
allegation,  and  that  It  Is  false,  is  not  denied.  There  Is  no  testimony  tending 
to  show  that  Mrs.  Geissler  ever  attempted  to  procure  a  residence  in  New 
Jersey  earlier  than  December,  1913,  and  such  testimony  as  there  Is,  If  given 
fall  weight,  falls  far  short  of  establishing  an  actual  and  bona  fide  residence 
there,  even  at  that  time.  The  resix>ndent  admits  that  he  knew  a  residence  in 
New  Jersey  was  required,  but  denies  that  he  knew  that  under  the  laws  of 
New  Jersey  a  two  years'  residence  was  necessary  before  the  filing  of  a  peti- 
tion for  divorce.  His  defense  Is  that  he  put  Mrs.  Gelssler's  case  In  the  hands 
ot  Mr.  Galloway,  and  relied  upon  him  entirely  In  all  matters  connected  with 
the  prosecution  of  the  action,  and  that  It  was  not  until  Mr.  Galloway  refused 
to  go  on  t>ecause  Mrs.  Geissler  had  not  been  a  resident  of  the  state  of  New 
Jersey  for  two  years  prior  to  the  filing  of  the  petition  that  he  first  became 
aware  of  such  a  rule  and  fixed  the  date  in  the  spring  of  1915,  about  the  time 
the  advisory  mastw  Inframed  Mr.  Galloway  the  petition  would  have  to  be 
amended." 

Mr.  Galloway  testified  that  respondent  first  spoke  to  him  about  the 
proposed  divorce  proceedings  of  Mrs.  Geissler  in  January  or  February 
of  1914;  that  he  did  not  see  Mrs.  Gdssler  until  a  month  or  so  after  the 
petition  for  divorce  was  filed ;  that  a  few  days  after  the  first  conver- 
sation with  respondent  he  had  a  second  interview  with  him,  at  which 
time  he  left  with  him  a  copy  of  the  chancery  rules  of  New  Jersey, 
and  read  to  respondent  from  a  copy  he  had  with  him  the  statutes  of 
New  Jersey  relating  to  divorce ;  that  at  this  second  interview  he  ask- 
ed respondent  where  the  client  lived,  to  which  the  respondent  replied 
that  she  lived  in  Bayonne;  that  he  then  told  the  responjlent  that  it 
would  be  necessary,  under  the  statute,  for  his  client  to  have  been  a 
bona  fide  resident  of  New  Jersey  for  two  years  next  preceding  the 
filing  of  the  petition,  and  that  that  was  a  statutory  requirement  and 
would  have  to  be  set  forth  in  the  petition;  and  that  respondent  pre- 
pared a  memorandum  of  the  facts,  from  which  he  prepared  the  form 
of  petition. 

It  should  be  borne  in  mind  that  Mrs.  Geissler  was  the  respondent's 
client  She  retained  him  and  paid  him  his  fee.  He  was  not  the  at- 
torney of  record,  for  he  was  not  a  New  Jersey  practitioner.  He  en- 
gaged Galloway  to  do  the  attorney  work  in  New  Jersey  upon  a  divi- 
sion of  the  fee.  Galloway  had  but  one  interview  with  Mrs.  Geissler, 
and  this  a  month  or  so  after  the  petition  was  filed.  He  knew  nothing 
of  her  antecedents,  or  of  the  facts  in  the  case,  except  as  presented  to 
him  by  the  respondent.    Mrs.  Geissler  testified : 

"Mr.  Mathot  was  my  lawyer.  I  had  meant  to  leave  the  wh<de  matter  to 
him.  I  did  whatever  Mr.  Mathot  advised.  Mr.  Mathot  said  I  would  only 
have  to  pay  for  my  room  until  I  would  get  my  decree,  which  would  be  at  the 
end  of  April,  1914.  He  said:  'I  will  hand  you  your  decree  for  your  next 
birthday,  which  Is  in  April ;  you  will  be  a  free  woman  then  and  you  will  not 
have  to  give  me  any  more  money ;  you  will  give  me  $50  more  then,  when  I 
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hand  you  the  decree.'    This  was  a  oonTersation  we  had  on  the  tialn  coming 
back  from  Bayonne." 

.  She  further  testified: 

"I  never  resided  In  New  Jersey.  I  never  said  to  Mr.  Mathot  that  I  bad 
lived  there." 

The  referee  states: 

"On  the  question  of  the  respondent's  knowledge  of  the  two  years'  require- 
ment and  the  Information  Imparted  by  him  to  Mr.  Galloway  concerning  Mrs. 
Geissler's  residence,  the  contents  of  Petitioner's  Exhibit  18,  above  set  forth, 
is  significant.  The  respondent  in  his  own  handwriting  states  that  Mrs.  Geiss- 
ler  resided  in  Bayonne  since  1910,  and,  although,  she  traveled,  'always  re- 
tained her  residence  at  Bayonne,  N.  J.' " 


r  t>t 


The  referee  further  said: 

"On  the  question  of  the  respondent's  knowledge  of  the  allegation  In  the 
petition  that  the  petitioner  was  a  bona  flde  resident  of  the  state  of  New  Jer- 
sey, had  a  permanent  home  there,  and  had  been  continuously  a  resident  of 
the  county  of  Hudson,  where  she  had  resided  for  more  than  two  years  next 
preceding  the  filing  of  the  petition,  attention  Is  called  to  the  undisputed  facts, 
as  above  stated,  to  the  effect  that  the  petition  was  typewritten  In  the  re- 
spondent's ofllce,  that  the  respondent  sent  his  son  with  Mrs.  Geissler  to  New 
Jersey  to  have  it  verified,  that  it  was  returned  to  the  respondent's  office,  and 
remained  there  for  some  days  before  it  was  filed  in  New  Jersey.  The  irre- 
sistible Inference  seems  to  be,  when  these  facts  are  considered,  coupled  with 
all  the  other  testimony,  that  the  respondent  must  have  had  knowledge  of 
this  Important  feature  of  the  petition." 

And  he  concludes : 

"After  a  careful  consideration  of  all  the  testimony,  I  reach  the  conclusion 
that  it  must  be  held  that  the  respondent  was  cognizant  of  the  provision  re- 
quiring a  two  years'  residence  in  New  Jersey  before  Mrs.  Geissler  could 
maintain  her  actlMi  for  a  divorce,  that  he  knew  the  contents  of  the  petition 
in  the  action,  that  the  allegation  as  to  the  petitioner's  residence  was  untrue,  and 
that  he  was  instrumental  in  her  making  oath  thereto.  I  find  the  charge 
against  the  respondent  of  misconduct  as  an  attorney  at  law  sustained." 

We  have  very  carefully  considered  all  of  the  evidence  in  the  case, 
and  are  satisfied  that  the  conclusion  of  the  learned  official  referee  is 
fully  justified,  and  we  approve  the  same.  The  respondent  is  an  at- 
torney of  very  many  years'  practice  at  the  bar,  and  according  to  his 
own  testimony  has  had  many  divorce  cases.  He  admits  that  he  knew 
that  Mrs.  Geissler  was  a  resident  of  New  York,  and  that  she  would 
have  to  be  an  actual  bona  fide  resident  of  New  Jersey  at  the  time  she 
brought  her  divorce  action.  There  is  no  doubt  from  his  testimony,  as 
well  as  that  of  Mrs.  Geissler,  that  in  introducing  her  to  Mrs.  Coulon 
for  the  purpose  of  acquiring  a  nominal  residence  at  Bayonne  he  was 
assisting  Mrs.  Geissler,  and  in  fact  directing  her,  to  establish  a  resi- 
dence in  New  Jersey  which  was  neither  actual  nor  bona  fide — in  other 
words,  establishing  for  her  a  residence  for  divorce  purposes  solely 
in  New  Jersey — and  there  is  no  escape  from  the  conclusion  that  he 
knowingly  permitted  her  to  verify  a  petition  containing  a  material  false 
statement,  and  procured  it  to  be  filed  in  the  office  of  the  clerk  of  the 
Court  of  Chancery  in  New  Jersey.  His  attempt  to  shift  the  responsi- 
bility to  Mr.  Galloway  cannot  succeed,  because  it  is  dearly  proved  that 
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wliatever  information  Mr.  Galloway  had  was  derived  from  the  re- 
spondent, who  alone  devised  the  scheme  of  the  purported  New  Jer- 
sey residence  and  authorized  commencement  of  the  action  in  that  state, 
based  thereon. 

It  is  our  opinion  that  for  the  professional  misconduct  of  which  he 
has  been  found  guilty  the  respondent  should  be  and  hereby  is  dis- 
baned.    Settle  order  on  notice.    All  concur. 


ara  App.  Div.  80) 

WBIIi  et  al.  v.  CITT  OF  NEW  TOBK. 

(Supreme  Goort,  Appellate  Division,  First  Department    July  13,  1917.) 

L  Taxation  «=»514 — Payment  of  Taxes — Rioht  to  Bxly  ow  Record. 

A  mortKagee,  In  taking  tbe  mortgnge,  oould  rely  on  tlie  olUclal  tax 
records,  showing  that  tbe  mortgagor  had  paid  taxes  on  tbe  premises. 
[Ed.  Note. — For  other  cases,  see  Taxations,  Gent  Dig.  |{  95&-861.] 

2.  Taxation  «=>514 — Mobtgaok  of  Beai.  Estate — ^Rkliakoe  on  Tax  Rxoobd 
— kstoffei.  of  citt  to  assebt  aoainst  mobtgaokb. 

The  doctrine  of  estoppel  Is  applicable  against  a  city,  where  the  mort- 
gagees took  the  mortgage,  relying  on  official  tax  records  showing  that 
taxes  had  been  paid  on  tbe  premises,  where  the  dty  has  subsequently 
refunded  such  taxes  to  the  party  paying  them,  upon  discovering  that 
mortgaged  property  had  erroneously  been  Included  with  other  property, 
and  It  was  immaterial  that,  had  mortgagees  foreclosed  when  the  misstate- 
ment was  made  in  the  tax  records,  they  would  have  been  unable  to  have 
recovered  a  greater  proportion  of  tbe  debt  than  they  could  have  recovered, 
had  they  foreclosed  at  the  time  of  trial,  since  the  mortgagees  would 
probably  nob  have  taken  tbe  mortgage,  had  such  record  showed  that  the 
taxes  had  been  paid. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §$  95»-961.] 

Appeal  from  Special  Term,  New  York  County. 

.Action  by  Jonas  Weil  and  another  against  the  City  of  New  York. 
Judgment  entered  upon  decision  of  court  at  Special  Term  dismissing 
complaint,  and  plaintiffs  appeal.  Reversed,  and  judgment  directed 
for  plaintiffs. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PAGE, 
and  DAVIS,  JJ. 

Nathan  D.  Stern,  of  New  York  City,  for  appellants. 
William  H.  King,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  is  brought  to  obtain  the  cancellation  of  a  tax 
lien  upon  certain  premises  in  the  city  of  New  York.  The  plaintiffs  are 
the  holders  of  a  second  mortgage  upon  the  said  premises,  which  was  ob- 
tained under  the  following  circumstances :  On  May  27,  1908,  a  Mrs. 
Antonia  Teitelbaum  was  the  owner  of  the  premises,  and  on  that  day 
executed  to  the  plaintiffs  a  bond  in  the  sum  of  $6,000,  together  with  a 
mortgage  of  the  premises  to  secure  the  payment  of  the  same,  which 
mortgage  recited  that  it  was  given  to  secure  the  performance  of  a 
lease  of  16  houses  executed  on  that  day  by  the  plaintiffs  to  the  owners 
of  the  premises.   This  mortgage  was  duly  recorded,  and  thereafter  the 
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mortgagor  defaulted  in  the  performance  of  the  terms  of  the  lease 
which  it  was  given  to  secure,  and  at  that  time  there  was  due  and  pay- 
able to  the  plaintiffs  under  the  lease  the  sum  of  $5,000.  On  the  20th  of 
December,  1909,  the  plaintiffs  made  an  agreement  with  the  said  An- 
tonia  Teitelbaum,  which  recited  that  Teitelbaum  had  defaulted  in  the 
performance  of  the  covenants  and  conditions  contained  in  the  lease,  and 
remained  indebted  to  the  plaintiffs  in  the  sum  of  $5,000,  and  in  consid- 
eration thereof  it  was  agreed  that  the  said  mortgage  should  become  a 
lien  on  the  premises  in  the  siim  of  $5,000,  which  sum  should  be  pay- 
able in  installments  of  $200,  beginning  on  the  1st  day  of  August,  1910, 
and  payable  half  yearly  thereafter  until  the  1st  day  of  February,  1915, 
when  the  balance  then  remaining  unpaid  should  become  due  and  pay- 
able. The  mortgage  contained  a  provision  that  the  whole  principal 
sum'  should  become  due  at  the  option  of  the  mortgagee  after  default 
in  the  payment  of  any  installment  of  principal,  or  after  default  in  the 
payment  of  interest  for  20  days,  or  after  default  in  the  payment  of  any 
tax  or  assessment  for  60  days. 

[  1  ]  It  is  found  by  the  learned  trial  justice  that  before  the  first  execu- 
tion and  delivery  of  the  bond  and  mortgage,  on  the  27th  day  of.  May, 
1908,  the  plaintiffs  caused  an  examination  of  the  tax  books  and  tax 
records  of  the  department  of  taxes,  maintained  and  kept  by  the  defend- 
ant, city  of  New  York,  to  be  made,  and  that  upon  the  said  records  it 
appeared  that  all  taxes  theretofore  assessed  against  the  said  property 
had  been  duly  paid  to  the  city  of  New  York,  and  that  in  accepting  the 
said  bond  and  mortgage,  and  giving  credit  to  the  mortgagor,  the  plain- 
tiffs relied  upon  the  state  of  facts  disclosed  by  the  said  examination  of 
the  said  tax  records.  These  being  official  records,  she  had  the  right 
to  rely  upon  their  accuracy.  It  is  also  found  as  a  fact  that  before  the 
execution  of  the  aforesaid  agreement  between  the  plaintiffs  and  the 
owner  of  the  property  on  the  20th  day  of  December,  1909,  the  plaintiffs 
caused  the  tax  books  and  records  of  the  department  of  taxes  df  the 
city  of  New  York  to  be  examined,  and  ascertained  that  it  appeared 
from  the  said  books  and  records  that  the  taxes  up  to  and  including  the 
year  1909  had  been  duly  paid,  and  that  the  plaintiffs  relied  upon  the 
evidence  of  the  payment  of  taxes  as  it  appeared  upon  said  records  at 
the  time  that  they  made  and  entered  into  the  agreement  on  the  20th 
day  of  December,  1909.  It  is  also  found  that  thereafter,  from  year  to 
year,  the  plaintiffs  caused  the  tax  books  and  records  of  tfie  department 
of  taxes  of  the  city  of  New  York  to  be  examined  each  year,  and  ascer- 
tained upon  such  examination  that  the  said  taxes  in  each  of  said  years 
had  been  duly  paid,  which  facts  appeared  from  the  said  records.  It 
is  further  found  that  from  time  to  time  the  interest  on  the  said  bond 
and  mortgage  was  duly  paid  as  the  same  accrued,  and  that  by  reason 
of  the  entries  contained  in  the  tax  books  and  records  of  the  department 
of  taxes  the  plaintiffs  were  prevented  from  exercising  the  option  re- 
served to  them  as  mortgagees  in  their  said  mortgage  of  declaring  the 
whole  principal  due  on  the  said  mortgage  in  the  event  of  the  failure 
of  the  owner  of  said  property  to  pay  any  tax  or  assessment  for  60 
days,  and  the  plaintiffs  did  not,  because  of  such  entries,  exercise  said 
option,  and  were  further  prevented  from  foreclosing  the  said  mortgage 
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because  of  the  nonpayment  of  said  taxes,  and  did  not  so  foreclose 
the  same. 

It  appears,  further,  that  from  the  years  1906  to  1911,  inclusive,  the 
premises  covered  by  the  mortgs^e,  together  with  certain  adjoining 
premises,  were  in  each  year  duly  assessed  for  taxes  as  one  undivided 
lot,  and  during  those  years  the  taxes  upon  the  entire  lot,  including 
the  premises  covered  by  the  mortgage,  were  duly  paid  and  entered  as 
paid  upon  the  books  and  records  of  the  receiver  of  taxes.  The  taxes 
during  each  of  these  years,  1906  to  191 1,  were  assessed  to  and  paid  by 
one  William  Rowland,  the  owner  of  the  other  portion  of  the  undivided 
lot,  and  in  the  year  1912  the  def  aidant,  City  of  New  York,  upon  dis- 
covering that  tihe  taxes  had  been  paid  by  Rowland  upon  the  whole 
lot  in  error,  refunded  to  Rowland  the  amount  apportioned  to  the  prem- 
ises owned  by  Teitelbaum,  and  chained  the  same,  amounting  to  $1,- 
62027,  plus  interest  and  penalties,  as  a  lien  against  the  premises  cov- 
ered by  the  plaintiffs'  mortgage,  which  as  a  tax  lien  is  superior  to  the 
lien  of  the  mortgage.  The  plaintiffs  in  this  acticm  sedc  to  have  the  lien 
declared  invalid  as  to  their  mortgage,  on  the  ground  of  equitable  es- 
toppel, claiming  that  they  changed  their  position  in  reliance  upon  the 
statements  made  by  the  city  of  New  York,  in  its  tax  records,  to  the 
effect  that  there  were  no  tax  liens  upon  the  premises. 

The  learned  trial  justice  has  found  further  that  in  1908,  when  the 
plaintiffs  first  took  a  mortgage  upon  the  premises,  there  was  a  prior 
mortgage  thereon,  upon  wludi  $17,000  as  principal  was  due,  and  that 
at  said  time,  the  premises  were  worth  $19,000.  He  has  also  found  that 
the  present  value  of  the  premises  is  $19,000,  and  that  they  have  had  that 
value  ever  since  the  plaintiffs  first  took  the  second  mortgage  thereon. 
He  further  finds  that  in  the  meantime  the  lien  of  the  first  mortgage  has 
been  reduced  by  $500  in  principal,  and  the  second  mortgage  has  been  re- 
duced from  time  to  time,  until  at  the  time  of  the  trial  there  was  but 
$3,000  due  thereon  in  principal.  From  these  facts  the  learned  justice 
has  reached  the  conclusion  that,  inasmuch  as  it  does  not  appear  that, 
had  the  plaintiffs  foreclosed  their  mortgage  at  the  time  when  the  mis- 
statement was  made  in  the  tax  records,  they  would  have  been  able  to 
recover  a  greater  proportion  of  their  money  than  they  could  have  re- 
covered had  they  foreclosed  at  the  time  of  the  trial,  .there  has  been  no 
damage  to  the  plaintiffs.  From  this  he  concludes  that,  damage  being  a 
necessary  element  of  an  equitable  estoppel,  the  plaintiffs  are  unable  to 
recover,  and  accordingly  the  complaint  was  dismissed. 

[2]  In  my  opinion  this  is  error.  In  the  first  place,  as  to  the  taxes 
which  accrued  prior  to  the  year  1908,  when  the  mortgage  was  first 
taken  by  the  plaintiffs,  it  is  apparent  that  one  of  the  inducements  which 
led  the  plaintiffs  to  accept  the  lien  upon  the  property  was  the  appar- 
ent lack  of  any  prior  liens  for  tax  thereon,  and  as  to  the  taxes  for  the 
years  1906,  1907,  and  1908,  it  is  probable  that  the  plamtiffs  would  not 
have  accepted  the  mortgage,  unless  said  tax  liens  were  extinguished, 
had  it  known  of  their  existence,  so  that  the  plaintiffs  have  clearly 
been  damaged  to  the  extent  thereof.  As  to  the  taxes  which  accrued 
between  1908  and  December,  1909,  when  the  mortgage  was  in  effect 
renewed  for  $5,000,  it  is  found  that  the  plaintiffs  renewed  the  mort- 
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gage  in  reliance  upon  the  records,  showing  no  unpaid  taxes  upon  the 
property,  and  that  every  year  thereafter  they  made  inquiry,  and  dis- 
covered that  no  taxes  were  on  record  against  the  property.  Thus  the 
plaintiffs  were  prevented  each  year  from  exercising  the  option  re- 
served to  them  in  the  mor^ge  of  declaring  the  whole  principal  sum  to 
be  due  and  foreclosing  the  mortgage  for  nonpayment  of  the  taxes.  I 
am  of  the  opinion  that  under  the  authorities  this  was  a  sufficient  change 
of  position  by  the  plaintiffs  to  support  an  equitable  estoppel,  and  that 
it  is  not  necessary  to  show  further  that,  had  the  plaintiffs  actually  fore- 
closed the  mortgage,  they  would  have  been  better  off  than  had  they 
foreclosed  at  the  time  of  the  trial  of  this  action. 

In  the  case  of  Voorhis  v.  Olmstead,  66  N.  Y.  113,  relied  upon  by  the 
appellants,  the  Court  of  Appeals  said,  in  a  similar  case  of  equitable 
estoppel  by  conduct,  in  reliance  upon  which  certsun  money  was  advanc- 
ed by  the  defendant: 

"It  was  not  neeessary  In  the  present  Instance  for  the  pledgee  of  the  property 
to  show  that  a  demand  of  the  money  loaned  would  certainly  have  resulted  in 
Its  recovery.  It  is  enough  that  its  position  was  altered  by  relying  on  the  evi- 
dence of  title  furnished  to  Biddle  &  Co.  by  the  plaintiffs  and  abstaining  from 
action." 

Thus  it  is  not  necessary  to  show  actual  damage  to  the  plaintiffs,  in 
the  case  at  bar,  other  than  the  loss  of  valuable  rights  which  they  would 
have  had  if  the  representation  had  not  been  made.  See,  also.  Continen- 
tal Nat.  Bk.  V,  National  Bank  of  Commonwealth,  50  N.  Y.  575.  In  a 
recent  case  in  the  Court  of  Appeals  (Rothschild  v.  Title  Guarantee  & 
Trust  Co.,  204  N.  Y.  458,  97  N.  E.  879, 41  L.  R.  A.  [N.  S.]  870),  about 
a  year  after  the  making  of  a  loan  by  the  defendant  trust  company  on 
the  security  of  a  bond  and  mortgage  purporting  to  have  been  executed 
by  one  Caroline  Strauss,  since  deceased,  but  which  bond  and  mortgs^ 
was  in  fact  a  forgery  executed  by  her  son,  the  said  Caroline  Strauss, 
with  knowledge  of  the  forgery,  caused  to  be  paid  to  the  trust  com- 
pany two  installments  of  interest  due  on  the  mortgage.  In  an  action 
against  the  trust  company  to  compel  the  cancellation  of  the  mortgage, 
it  was  held  that  payment  of  the  interest  by  the  decedent  effected  an 
equitable  estoppel  against  her  and  her  estate.  The  court  said,  at  page 
463  of  204  N.  Y.,  at  page  880  of  97  N.  E.,  41  L.  R.  A.  (N.  S.)  870: 

"Caroline  could  not  by  act  or  declaration  diminish  or  thwart  that  right 
and  not  incur  responsibility.  The  defendant  was  entitled  to  have  it  and  the 
relations  between  Itself  and  Baldwin  F.  Strauss  remain  unaffected  by  any  act 
or  interference  on  her  part  It  believed  that  the  apparent  Hen  upon  her 
property  created  by  the  mortgage  apparently  signed  and  acknowledged  by 
her  secured  the  payment  of  the  $2,000  It  had  advanced  under  that  belief.  She 
knew  such  fact  and  the  farther  fact  that  her  signature  was  a  forgery.  The 
right  to  foreclose  the  lien  securing  the  Interest,  upon  a  default  In  its  nayment, 
is  usual  and  ordinary,  and,  it  may  be  presumed,  such  fact  was  likewise  known 
to  her.  We  are  not  regiUred  to  consider  tchat  results  an  action  for  the  fore- 
closure of  the  mortgage,  becatise  of  a  default  in  the  payment  of  interest  due 
October  1,  1900,  would  have  produced.  A  reasonable,  if  not  necessary,  infer- 
ence would  seem  to  be  that  a  disclosure  of  the  forgery  or  a  completed  fore- 
closure would  be  consequent.  It  is  sufficient,  however,  for  the  purposes  of 
our  review  that,  if  the  interest  had  not  been  paid,  the  right  to  foreclose  would 
have  arisen,  and  that  she,  having  full  knoicledge  of  the  facts,  paid  the  interest 
and  thus  prevented  the  unspringing  of  the  right  and  the  exercise  of  it  by  the 
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itfeiOmt.  Cbntinental  Nat.  Bank  t.  National  Bank  of  tbe  Commonwealth,  50 
N.  I.  575 ;  Voorhls  v.  Olmstead,  68  N.  Y.  113.  She  by  making  the  i>ayments 
recognized  the  mortgage  and  the  Hen  It  seemed  to  create  as  real  and  existing, 
extended  their  existence,  and  retarded  or  Intercepted  the  natural  growth  and 
development  of  the  rights  and  relations  between  the  defendant  and  her  son, 
and  benefited  her  son,  and,  presumptively,  within  her  contemplation,  her- 
seU."    (The  italics  are  mine.) 

And  so  in  the  case  at  bar  the  plaintiffs  were  deprived,  by  the  repre- 
sentations of  the  defendant,  of  the  right  to  foreclose  the  mortgage,  or 
even  the  right  to  threaten  a  foreclosure  of  the  mortgage,  by  which 
means  they  might  have  enforced  payments  of  the  taxes  by  the  owners 
of  the  property.  This  was  a  valuable  right,  and  the  plaintiffs  were  de- 
prived of  it,  and  their  relationship  with  the  owner  disturbed  and  in- 
terrupted by  reason  of  the  representations  of  the  defendant.  In  my 
opinion  this  is  sufficient  to  work  an  equitable  estoppel,  and  it  was  not 
necessary  that  it  appear  that  upon  a  foreclosure  of  the  property  at  that" 
time,  or  at  any  time  since  then,  the  plaintiffs  would  be  able  to  secure 
more  of  their  money  than  they  would  at  the  present  time. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
judgment  directed  in  favor  of  the  plaintiffs,  decreeing  the  tax  lien  to 
be  inferior  to  the  lien  of  the  plaintiffs'  mortgage,  and  enjoining  the  sale 
thereof,  except  subject  to  the  mortgage  of  the  plaintiffs.  Settle  order 
on  notice. 

CLARKE,  P.  J.,  and  DOWLING  and  DAVIS,  JJ.,  concur. 

SCOTT,  J.  I  concur  as  to  the  taxes  for  the  years  1906,  1907,  and 
1908.       • 


(17»  App.  Dlv.  166) 

WEIIi  V.  GLOBE  INDEMNITY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  InSUBAirCK  «=>646(7) — ^BVIDENOB — ^Pbesumption. 

In  an  insurance  case,  where  the  cause  of  death  wns  either  accident  or 
suicide,  and  there  Is  no  evidence  explaining  the  cause,  the  law  pre- 
sumes that  the  death'  was  accidental. 

[Ed.  Note. — VoT  other  cases,  see  Insurance,  Cent  Dig.  {  1663.] 

2.  Evinx^OB  ®=>58S — CBEDiBir-iTr  of  WrrNESS — Question  for   Jtjbt. 

In  an  action  on  an  accident  policy,  where  it  Is  shown  that  witnesses 
who  testified  for  the  defendant  that  the  deceased  intentionally  Jumped 
In  front  of  a  train  from  a  station  platform  for  the  purpose  of  ending  his 
life  had  been  examined  by  the  counsel  of  the  railroad  and  had  then  been 
turned  over  to  the  defendant,  and  it  was  also  shown  that  they  might  be 
classed  as  Interested  to  some  extent,  on  the  theory  that  the  deceased  was 
Intoxicated  at  the  time,  and  therefore  the  railroad  company  owed  some 
duty  of  care  over  the  person  of  deceased  as  an  Intoxicated  passenger 
admitted  to  a  station  platform,  the  credibility  of  their  testimony  was  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  2437 ;  Witnesses, 
Coit.  Dig.  I  U64.1 
S,  IirsuBAHCB  4=9646(7) — Evidcncs — Bdbdkn  of  Pboof. 

Such  testimony  cast  upon  the  plaintiff  the  burden  of  meeting  defend- 
ant's affirmative  defense  that  the  deceased  committed  suicide,   as  the 
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burden  of  proof  that  the  death  was  accidental  Is  upon  tbe  plaintiff  on  tbe 
whole  case. 
[Ed.  Mote. — For  other  cases,  see  Insurance,  Cent.  Dig.  f  1663.] 

4.  Insurance  ®=»668(12) — ^Action  on  Policy — Question  fob  Jubt. 
Whether  deceased  committed  suldde  held  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  J  1763.] 

6.  Tbiai.  $=3234(7) — Instbuctions — Bubden  of  Proof. 

An  Instruction  that.  If  the  facts  equally  sustain  suicide  or  accident,  It 
will  be  presiuued  that  the  death  was  the  result  of  an  accident,  and  not  a 
wrongful  Intent,  was  tantamount  to  an  Instruction  that.  If  the  evidence 
was  evenly  balanced,  the  law  resolved  It  In  taror  of  the  plaintiff,  and 
put  upon  defendant  tbe  burden  of  producing  a  preponderance  of  the  evi- 
dence, and  was  directly  contrary  to  tbe  charge  that  the  burden  of  proof 
on  the  whole  case  was  on  plaintiff,  and  was  erroneous. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  9  637.] 

6.  Insubanob  ^s»527 — ^Action  on  Pouox— Double  InDmcNiTT — ^"Public  Con- 

vet  an  ok." 

As  the  platform  of  a  subway  station  is  not  a  public  conveyance,  it  was 
error  to  permit  recovery  of  double  Indemnity  upon  the  theory  that  the 
Injuiy  was  sustained  by  the  insured  "while  In  or  on  a  'public  convey- 
ance,' Including  the  platform,  steps,  or  running  board  thereof,  provided 
by  a  public  carrier  for  passenger  service"  since,  while  the  Journey  of  the 
deceased  was  unfinished,  and  it  was  necessary  for  him  to  alight  on  the 
platform  in  order  to  complete  the  journey,  be  was  not  in  or  on  a  public 
conveyance. 

[Ed.  Note — For  other  cases,  see  Insurance,  Cent.  Dig.  H  1312,  1313. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Public  Conveyance.] 

7.  Insubance  €=>146(2) — Statute — Polict — Constbuction. 

In  construing  an  accident  insurance  policy,  the  court  Is  not  warranted 
in  broadening  the  liability  by  writing  in  words,  where  the  natural 
meaning  of  the  language  actually  employed  by  the  contracting  i>arties 
is  plain  and  unambiguous. 

[Ed.  Note. — For  other  cases,  see  Insurance,  C«tt  Dig.  g  294.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Fannie  Weil  against  the  Globe  Indemnity  Company. 
From  a  judgment  for  pl^ntifF,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Joseph  F,  Murray,  of  New  York  City,  for  appelant 
Maurice  B.  Blumenthal,  of  New  York  City,  for  respondent 

SHEARN,  J.  [1,  2]  In  this  case  there  was  a  verdict  of  $15,000 
upon  an  accident  insurance  policy.  The  insured  met  his  death  by  fall- 
ing or  jumping  from  the  Ninety-Sixth  Street  platform  of  the  subway 
to  the  tracks  in  front  of  an  approaching  train.  The  plaintiff's  case  was 
duly  established  prima  facie,  supported  by  the  well-established  pre- 
sumption that  where  the  cause  of  death  was  either  accident  or  suicide, 
and  there  is  no  evidence  explaining  the  cause,  the  law  presumes  that 
the  death  was  accidental.  The  defendant  pleaded  and  undertook  to 
establish  as  an  affirmative  defense  that  the  deceased  intentionally  jump- 
ed in  front  of  the  train  for  the  purpose  of  ending  his  life.    Several  eye- 
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witnesses,  employes  of  the  Interborough  Rapid '  Transit  Conipany; 
gave  direct  testimony  to  this  effect,  and  the  evidence  was  uncontra-. 
dieted  by  any  other  testimony.  Strong  attack  was  made,  in  the  cross- 
examination,  upon  the  accuracy  of  the  testimony  of  these  eyewitnesses,- 
and  as  to  the  probability  of  their  having  seen  all  that  they  testified  to, 
and  it  was  also  shown  mat  they  might  be  classed  as  interested  to  some 
extent,  on  the  theory  that  deceased  was  intoxicated  at  the  time,  and 
therefore  the  railroad  company  owed  some  duty  of  care  over  the  per- 
son of  an  intoxicated  passenger  admitted  to  the  station  platform.  In- 
deed, it  was  shown  that  the  witnesses  had  been  examined  by  the  coun- 
sel of  the  railroad  and  had  then  been  turned  over  to  the  defendant. 
The  credibility  of  their  testimony  was  therefore  for  the  jury. 

[3,4]  This  direct  testimony,  however,  cast  upon  the  plaintiff  the 
burden  of  meeting  defendant's  affirmative  case,  for  the  rule  is,  and  it 
is  conceded,  and  was  so  charged  by  the  trial  court,  that  the  burden  of 
proof  that  the  death  was  accidentsd  is  upon  the  plaintiff,  on  the  whole 
cisc  This  testimony  was  met  in  part  by  facts  brought  out  in  plain- 
tiff's direct  case;  it  having  been  shown  that  the  deceased  had  taken 
seven  drinks  of  whisky  during  the  evening,  four  of  them  within  a 
short  time  before  the  accident,  and  also  that  the  deceased  had  taken 
such  a  roundabout  way  to  his  home  that  the  jury  might  infer  that  he 
was  (uider  the  influence  of  liquor  at  the  time  of  the  alleged  accident. 
The  defendant's  case  was  further  met  by  rebuttal  evidence,  tending  to 
show  that  the  deceased  had  no  motive  whatever  for  committing  suicide, 
and  that  there  was  nothing  in  his  conduct  indicating  any  intention  to 
commit  suicide.  This  evidence,  as  opposed  to  defendant's,  raised  an 
issue  of  fact  which  was  for  the  jury. 

[5]  The  learned  trial  justice,  however,  nullified  his  chai^^e  that  the 
burden  of  proof  on  the  whole  case  was  with  the  plaintiff  by  twice  point- 
edly instructing  the  jury,  in  connection  with  the  burden  of  proof,  that : 

"If  the  facts  aie  equally  susceptible  of  either  construction — ^that  Is,  suMde 
on  the  one  band ;  accident  upon  tbe  other — It  will  be  presumed  that  the  death 
was  the  result  of  an  accident  and  not  of  a  wrongful  Intent" 

This  was  tantamount  to  instructing  the  jury  that,  if  the  evidence 
was  evenly  balanced,  the  law  resolved  it  in  favor  of  the  plaintiff.  This 
squarely  put  upon  die  defendant  the  burden  of  producing  a  prepon- 
derance of  evidence,  and  was  directly  contrary  to  the  charge  that  the 
btu-den  of  proof  on  the  whole  case  was  on  the  plaintiff.  As  was  said  in 
Whitlatch  v.  Fidelity  &  Casualty  Co.,  149  N.  Y.  45,  43  N.  E.  405,  where 
the  issue  is  so  close  it  is  extremely  important  to  have  the  rules  as  to 
the  burden  of  proof  correctly  given  to  the  jury.  These  contrary  in- 
structions were  confusing  to  say  the  least,  and  could  only  have  been 
understood  by  the  jury  as  meaning  that  if,  upon  all  the  evidence,  they 
were  in  doubt,  or  if  the  scales  hung  evenly  balanced,  the  law  presumed 
the  issue  in  favor  of  the  plaintiff.  The  court  would  have  been  entirely 
correct  in  telling  the  jury  that  the  presumption  of  law  is  against  sui- 
cide, and  that  in  weighing  the  evidence  they  should  give  due  weight  to 
tfiis  presumption;  but  a  chaise  that,  where  the  facts  are  equally  sus- 
ceptiUe  of  either  construction,  the  presumption  is  tjiat  death  was  the 
result  of  an  accident  is  only  appropriate  in  cases  where  the  cause  of 
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death  is  unexplained,  as,  for  example,  where  a  man's  body  is  found  in 
a  room  with  a  discharged  revolver  by  his  side  and  there  is  no  other  evi- 
dence in  the  case.  The  court  confused  this  rule  of  presumption, 
which  is  available  only  for  the  purpose  of  taking  the  place  of  direct 
testimony,  with  the  burden  of  proof.  The  defendant's  exception  was 
duly  taken,  and  the  court's  attention  specifically  directed  to  the  error ; 
but  this  only  led  to  a  repetition  of  the  erroneous  charge. 

[8]  It  was  also  error  to  permit  recovery  of  double  indemnity  upon 
the  theory  that  the  injury  was  sustained  by  the  insured  "while  in  or  on 
a  public  conve3rance,  including  the  platform,  steps,  or  running  board 
thereof,  provided  by  a  common  carrier  for  passenger  service."  The 
platform  of  a  subway  station  is  not  a  public  conveyance.  Van  Bok- 
kelen  v.  Travelers'  Ins.  Co..  34  App.  Div.  399,  54  N.  Y.  Supp.  307, 
affirmed  167  N.  Y.  590,  60  N.  E.  1121.  In  the  Van  Bokkelen  Case 
the  policy  insured  against  accident  "if  such  injuries  are  sustained  while 
riding  as  a  passenger  in  any  passenger  conveyance."  It  was  held  that 
this  excluded  an  injury  received  by  a  passenger  riding  otherwise  than 
inside  a  passenger  conveyanqe.  In  that  case  the  deceased  fell  froni 
the  platform  or  steps  of  the  car.  The  court  pointed  out  the  rea- 
son for  the  company's  being  willing  to  double  its  liability,  saying : 

"The  defendant  was  willing  to  double  Its  liability  In  ca.se  the  decensed 
should  sustain  Injuiies  when  In  a  particular  place,  surrounded  by  such  safe- 
guards that  there  would  be  less  prcrf>ablllty  of  Injury.  It  Is  quite  apparent 
that  a  passenger  upon  a  railroad  train  Is  much  less  exposed  to  accident  when 
In  the  car  than  when  approaching  the  car,  or  when  upon  the  platform,  either 
entering  or  alighting  from  It" 

It  scarcely  can  be  doubted  that  a  passenger  is  more  exposed  to  dan- 
ger when  standing  upon  the  island  platform  of  the  Ninety-Sixth  Street 
subway  station  than  when  riding  in  one  of  the  subway  cars. 

Counsel  for  the  plaintiff  places  much  reliance  upon  Northrup  v. 
Railway  Passenger  As.  Co.,  43  N.  Y.  516,  3  Am.  Rep.  724,  which  in 
turn  was  based  upon  Theobald  v.  Railway  Passenger  Assurance  Co.,  10 
Exchequer,  44.  The  provisions  of  the  policy  in  the  Northrup  Case 
were  essentially  different.  The  policy  insured  against  death  from  per- 
sonal injury  "when  caused  by  any  accident  while  traveling  by  public 
or  private  conveyances  provided  for  the  transportation  of  passengers." 
In  the  course  of  a  journey  by  a  connecting  steamboat  and  railway  line, 
the  deceased  fell  upon  a  slippery  sidewalk  while  walking  from  the 
steamboat  landing  to  the  railway  station,  as  was  usual  for  travelers 
on  that  route,  and  thereby  received  injuries  which  caused  her  death. 
The  court  emphasized  the  intention  of  the  policy  to  insure  against  ac- 
cident while  traveling,  and  held  that  the  injury  received  while  neces- 
sarily walking  in  the  actual  prosecution  of  the  journey  was  received 
while  traveling  by  public  conveyance  within  the  meaning  of  the  policy, 
"as  such  walking  is  the  actual  and  necessary  accompaniment  of  such 
travel."  In  the  Theobald  Case  the  policy  insured  the  holder  against 
any  accident  that  happened  to  him  "from  railway  accident  whilst  trav- 
eling in  any  class  carriage  on  any  line  of  railway."  The  insured  was 
a  passenger  on  a  railway  train,  and  was  injured  in  getting  off  the  train 
after  it  had  stopped,  and  it  was  held  to  be  a  railway  accident  while 
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traveling  in  a  railroad  carriage  within  the  meaning  of  the  policy.  As 
the  court  said  in  the  Van  Bokkelen  Case,  in  distinguishing  the  Theobald 
Case: 

"The  language  used  was  evidently  Intended  to  apply  to  a  passenger  using 
dther  of  the  various  classes  In  which  KngUsh  railway  trains  are  divided, 
ratiier  than  to  limit  the  operatton  of  insuiance  to  injories  sustained  when  he 
was  in  the  passenger  conveyance." 

The  court  then  said  of  the  Northrup  Case  that  it  "presented  a  ques- 
tion similar  to  that  in  the  last-named  case."  In  the  case  at  bar  the  de- 
ceased boarded  the  subway  train  at  110th  street,  proceeded  to  96th 
street,  and  then,  evidently  intending  to  retrace  his  journey,  neces- 
sarily crossed  the  island  platform  to  board  the  approaching  shuttle 
train,  which  caused  his  death.  He  was  traveling,  his  journey  was  un- 
finished, and  it  was  necessary  to  alight  upon  the  island  platform  in 
order  to  complete  the  journey. 

[7]  In  order  to  bring  the  case  within  the  Northrup  decision,  it  is 
necessary  to  write  into  the  policy  words  that  would  make  it  read  "if 
such  injury  is  sustained  by  the  insured  while  traveling  by  a  public  con- 
veyance," instead  of  reading  "if  such  injury  is  sustained  by  the  in- 
sured while  in  or  on  a  public  conveyance."  This  would  materially 
broaden  the  liability,  and  the  court  is  not  warranted  in  doing  this  by 
writing  in  words  where  the  natural  meaning  of  the  language  actually 
employed  by  the  contracting  parties  is  plain  and  unambiguous,  particu- 
larly in  view  of  the  decision  in  Van  Bokkelen  v.  Travelers'  Ins.  Co., 
supra,  and  Houlihan  v.  Insurance  Co.,  196  N.  Y.  337,  89  N.  E.  927, 
25  L.  R.  A.  (N.  S.)  1261.  The  plain  meaning  of  this  policy  is  that  it 
insures  against  injuries  sustained  by  the  insured  while  in  or  upon  a 
car  or  other  public  conveyance,  and  not  while  in  a  railway  station. 
The  court,  therefore,  improperly  applied  the  rule  of  double  liability. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    Order  filed.    All  concur. 


(1T9  App.  Dlv.  43) 

HANLON  GREGORY  GALVANIZING  CO.  v.  VOGELSTEIN  et  al. 

(SapKme  Court,  Appellate  Division,  First  Department    July  18,  1017.) 

Pbincipal  awd  Aoent  «=»161(6) — Contracts  of  Agent — Bikdino  Effect. 
Where  defendants  authorized  a  third  person  to  secure  a  bid  for  spelter, 
and  the  third  person  wired  that  plaintiff  had  accepted  an  ofTer  at  a  cei> 
tain  price,  and  that  conflrniation  would  follow,  defendants  were  not  bound 
by  the  acceptance,  when  they  Immediately  repudiated  it  on  receiving  the 
confirmation ;  the  action  of  the  third  person  being  beyond  Uls  powers,  al- 
thongb  defendants,  on  receiving  the  order,  acknowledged  Its  receipt. 
[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Gent.  Dig.  {  618.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Hanlon  Gregory  Galvanizing  Company  against  Lug- 
wig  Vogelstein  and  another.  From  a  judgment  for  plaintiff,  and  or- 
der denying  motion  for  new  trial,  defendants  appeal.  Reversed,  and 
complaint  dismissed. 

Cs>For  Otbtr  cases  sea  samt  topic  A  KBT-NUMBER  in  aU  Ker-Numbsrsd  Digests  t  Indsxs* 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE, 
and  DAVIS,  JJ. 

Alfred  G.  Reeves,  of  New  York  City,  for  appellants. 
Henry  L.  Scheuerman,  of  New  York  City,  for  respondent.   • 

LAUGHLIN,  J.  The  plaintiff  is  a  corporation  engaged  at  Pitts- 
burgh, Pa.,  in  the  business  of  galvanizing  iron  and  steel,  in  which  it 
uses  spelter,  which  is  the  trade-name  for  zinc.  The  defendants  con- 
stitute the  firm  of  "L.  Vogelstein  &  Co.,"  and  are  wholesale  metal 
brokers  in  the  city  of  New  York.  One  Wile,  who  was  connected  with 
the  "Wile  Electric  Furnace  Company"  at  Pittsburgh,  and  was  a  metal 
broker  there,  on  his  own  solicitation  was  employed  by  the  defendants 
on  the  23d  of  June,  1915,  on  trial  for  a  month,  to  obtain  information 
for  them  with  respect  to  the  metal  trade,  for  which  he  was  to  receive 
as  compensation  the  sum  of  $100,  and  in  the  event  that  the  defendants 
made  any  sales  through  him  he  was  also  to  receive  a  commission  of 
one-quarter  of  1  per  centum  on  such  sales.  Wile  then  represented  the 
Great  Western  Smelting  &  Refining  Company  at  Pittsburgh,  and  em- 
ployed one  Newton  as  a  salesman  on  a  commission  basis.  The  plaintiflF 
claimed  that  the  defendants,  through  Wile  and  Newton,  at  Pittsburgh, 
on  the  26th  day  of  June,  1915,  entered  into  a  contract,  negotiations 
for  which  had  been  opened  the  day  before,  in  behalf  of  defendants,  to 
sell  and  deliver  to  it  two  cars  of  "prime  Western  spelter"  at  20  cents 
per  pound ;  one  to  be  delivered  on  the  5th  of  July,  and  the  other  be- 
tween the  ISth  and  20th  of  the  same  month,  f.  o.  b.  St.  Louis,  the 
terms  of  payment  being  on  sight  draft  against  bill  of  lading.  The  de- 
fendants put  in  issue  the  material  allegations  of  the  complaint.  The 
defendants  refused  to  recognize  the  contract  negotiated  by  Wile  and 
Newton.  The  questions  presented  by  the  evidence  were  whether  Wile 
and  Newton,  or  either  of  them,  assumed  to  negotiate  a  binding  contract 
for  the  sale  of  the  spelter  by  the  defendants,  and  whether  they  were 
authorized  so  to  do,  or  defendants  ratified  the  contract  if  originally 
unauthorized. 

The  plaintiff  claimed,  and  gave  evidence  tending  to  show,  that  a 
contract  was  negotiated  verbally  on  Friday,  June  25th,  and  Saturday, 
June  26th,  at  personal  interviews  between  Hanlon,  its  manager,  and 
said  Newton,  and  by  conversations  between  Hanlon  and  Wile  over  the 
telephone.  There  was  no  evidence  that  the  defendants  in  any  manner 
ever  employed  Newton,  or  that  Wile  had  any  authority  to  make  the 
contract  upon  which  plaintiff  seeks  to  recover.  The  trial  court  ruled 
as  matter  of  law  that  the  contract,  if  made,  was  unauthorized,  but  left 
it  to  the  jury  to  determine  whether  or  not  it  was  made,  and,  if  so, 
whether  the  defendants  ratified  it.  If  the  instructions  of  the  court 
were  followed,  the  jury  must  have  found  that  Newton  and  Wile,  on 
Jime  25th  and  26th,  negotiated  a  contract  for  the  sale  of  spelters  to 
the  plaintiff  by  defendants,  which  they  were  not  authorized  to  make, 
and  that  the  defendants  subsequently  ratified  it. 

I  am  of  opinion  that  the  finding  of  the  jury,  which  was  necessary 
under  the  instructions  of  the  court  to  arrive  at  the  verdict  rendered, 
that  the  plaintiff  had  given  an  order  to  Wile  for  the  defendants  for 
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Spelter  on  the  26th  of  June,  1915,  when  Wile  so  telegraphed  the  de- 
fendants, is  against  the  weight  of  the  evidence;  but  in  that  view  it 
would  be  necessary  to  order  a  new  trial,  which  I  think  is  not  required, 
for,  as  I  view  the  evidence,  it  is  wholly  insufficient  to  show  a  ratifica- 
tion by  the  defendants  of  any  contract  made  by  Wile  with  the  plaintiff, 
and  therefore  the  complaint  should  have  been  dismissed.  The  most 
favorable  view  of  the  evidence  to  the  plaintiff  with  respect  to  a  con- 
tract having  been  negotiated  by  Newton  and  Wile,  and  with  respect  to  a 
ratification  thereof  by  defendants,  fails,  I  think,  to  present  a  question  of 
fact  for  the  jury.  Viewed  in  that  light,  it  may  be  said  that  there  is  evi- 
dence tending  to  show  that  on  the  2Sth  of  June,  when  concededly  nei- 
ther Newton  nor  Wile  had  any  authority  to  make  a  contract  for  the  de- 
fendants, Newton  opened  negotiations  with  the  plaintiff,  through  Han- 
Ion,  for  the  sale  of  spelter  by  the  Great  Western  Smelting  &  Refining 
Company,  and  Hanlon  talked  with  Wile  over  the  telephone,  and  re- 
quested him  to  obtain  a  quotation  from  the  defendants  for  two  cars  of 
spelter,  which  shows  that  he  understood  that  neither  Newton  nor  Wile 
had  authority  to  make  a  contract  for  defendants  at  that  time.  The  evi- 
dence further  showed  that  Wile  that  day  wired  the  defendants,  asking 
them  to  quote  one  car  of  spelter  for  the  plaintiff.  The  defendants  re- 
plied on  the  same  day  by  letter,  which  Wile  received  on  the  26th  of 
June,  not,  however,  giving  him  a  quotation  as  he  had  requested,  but  ask- 
ing him  to  obtain  a  "firm  bid"  on  the  basis  of  20  cents  per  potmd  at  St. 
Louis,  and  requesting  that  he  wire  them  on  obtaining  such  a  bid,  and 
that  they  would  then  wire  him  whether  or  not  they  would  accept  the 
order.  There  is  no  evidence  that  the  defendants  in  any  manner  held 
Wile  out  as  their  agent,  and  the  evidence  fairly  shows  that  plaintiff 
understood  that  Wile  was  acting  as  a  broker.  A  "firm  bid,"  according 
to  the  evidence,  is  an  offer  by  the  purchaser  which  does  not  become 
binding  until  accepted  by  the  seller.  On  Jtme  26th,  after  receiving  the 
defencSmts'  letter  requesting  him  to  obtain  a  firm  bid.  Wile  wrote  de- 
fendants in  reply  to  that  letter,  and  stated  that  defendants'  price  had 
not  been  accepted  by  any  of  the  concerns  to  which  it  had  been  quoted, 
but  that  it  was  still  being  considered  1^  the  plaintiff  and  one  or  two 
others.  According  to  the  testimony  of  Newton  and  Wile,  the  plaintiff 
did  not  agree  to  take  spelter  at  the  price  specified  tmtilthe  26th,  and 
then,  according  to  the  testimony  of  Wile,  the  quotations  given  to  the 
plaintiff  on  a  preceding  day  in  behalf  of  the  Great  Western  Company, 
having  been  good  for  the  day  only,  he  conceived  the  idea  of  substitut- 
ing the  defendants  as  the  sellers  in  place  of  the  other  company,  and 
thereupon  wired  the  defendants  as  follows : 

"Hanlon  and  Gregory  have  placed  order  for  two  cars  one  car  July  fifth 
other  tenth  to  fifteenth  twenty  cents  East  St.  Louis  stght  draft  confirmation 
toUows." 

Hanlon  concededly  on  the  26th  made  out  a  formal  order,  addressed 
to  the  Great  Western  Company,  for  the  purchase  of  the  spelter,  and 
either  delivered  it  to  Newton  or  mailed  it  to  Wile  that  day.  He  says 
that  it  was  intended  as  an  order  for  the  defendant ;  but  I  think  the  pre- 
ponderance of  the  evidence  shows  that  he  supposed  that  he  was  pur- 
chasing from  the  other  company,  and  concededly  on  the  28th,  when 
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Newton  took  the  order  to  Hanlon  by  Wile's  direction  to  have  the  name 
of  the  defendants  substituted  for  the  other  company,  Hanlon  gave  an 
order  to  the  defendants  under  date  of  June  28th  for  the  spelter  and 
that  is  the  order  on  which  this  action  is  based.  Owing  either  to  Han- 
Ion's  mistake  in  making  out  the  order,  or  to  the  fact  that  he  had  negoti- 
ated the  purchase  of  the  spelter  from  the  other  company,  he  gave  no  or- 
der, either  to  Newton  or  Wile,  for  the  defendants  until  the  28th,  and  the 
confirmation  referred  to  in  Wile's  telegram  to  the  defendants  of  June 
26lh  did  not  follow  immediately,  as  stated  in  the  telegram,  nor  until 
Wile  obtained  the  order  of  June  28th  addressed  to  defendants,  when 
he  mailed  it  to  them  and  they  received  it  on  the  29th.  The  uncontro- 
verted  evidence  shows  that  on  receipt  of  this  order  of  June  28th,  which 
is  the  confirmation  referred  to  in  Wile's  telegram  of  the  26th,  the  de- 
fendants immediately  telegraphed  Wile  and  wrote  him,  refusing  to 
accept  the  orden  The  alleged  ratification  of  the  unauthorized  contract 
is  based  on  the  action  taken  by  defendants  on  the  receipt  of  Wile's  tele- 
gram of  June  26th.  Concededly  there  was  no  communication  between 
the  defendants  and  the  plaintiif  upon  which  a  ratification  can  be  based. 
The  alleged  ratification,  therefore,  rests  solely  upon  the  said  letter  from 
the  defendants  to  Wile.  The  telegram  from  Wile  to  the  defendants  of 
the  26th  was  delivered  after  business  hours  on  the  day  of  its  date  at  the 
residence  of  one  of  the  defendants,  who  was  not  familiar  with  the 
facts,  and  he,  on  the  morning  of  June  28th,  which  was  Monday, 
brought  it  to  defendants'  office  and  made  inquiries  concerning  the  mat- 
ter, and  thereupon  defendants  wrote  Wile,  under  date  of  June  28th, 
acknowledging  the  receipt  of  his  telegram  and  of  his  letter  of  the  26th 
in  reply  to  their  letter  of  the  25th. 

It  is  argued  in  behalf  of  the  respondent  that  Wile's  telegram  of  the 
26th  was  notice  to  defendants  that  he  had  departed  from  their  instruc- 
tions to  obtain  a  firm  bid,  ai\d  that  he  had  assumed  to  make  a  contract 
in  their  behalf,  and  that  they  were  called  upon  to  repudiate  it,  both  by 
notifying  him  and  by  notifying  the  plaintiff.  I  am  of  opinion  that  they 
had  a  right  to  await  the  confirmation  referred  to  in  Wile's  telegram, 
and,  as  already  observed,  upon  receipt  of  that  showing  that  it  was  an 
order,  instead  of  a  firm  bid,  they  promptly  repudiated  it.  As  the  court 
correctly  ruled,  the  defendants  had  vested  neither  Wile  nor  Newton 
with  authority  to  make  a  contract  in  their  behalf,  and  they  held  neither 
out  in  such  a  manner  as  to  estop  them  from  denying  authority  to  make 
a  contract  in  their  behalf.  As  further  evidence  that  the  defendants,  by 
their  letter  of  June  28th  acknowledging  the  receipt  of  Wile's  telegram 
of  June  26th,  did  not  intend  to  ratify  any  contract  he  may  have  assum- 
ed to  make  in  their  behalf,  it  appears  that  the  market  price  of  spelter 
had  gone  up  at  that  time.  Wile,  in  his  letter  of  the  26th,  had  request- 
ed defendants  to  wire  him  on  ilonday  morning,  June  28th,  quotations 
on  two  cars  of  spelter  for  delivery  in  August,  September,  and  October, 
and  on  Monday  morning,  before  writing  Wile,  acknowledging  receipt 
of  said  telegram,  defendants  wired  him  that  the  price  of  spelter  for 
such  deliverieis  would  be  21%  cents  per  pound. 

.  The  learned  counsel  for  the  respondent  argued  that  the  defendants 
must  have  known,  from  the  tenor  of  Wile's  telegram  of  June  26th, 
that  he  had  exceeded  his  authority,  and  had  assumed  to  accept  an  or- 
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der  in  their  behalf,  and  that  by  merely  acknowledging  the  receipt  of  the 
telegram,  without  repudiating  the  order,  they  attempted  to  obtain  the 
benefit  of  any  change  in  the  market  price  before' receiving  a  confirma- 
tion, and  intended  to  accept  if  the  market  went  down,  and  to  repudiate 
if  it  went  up.  However  that  may  be,  concededly  the  defendants  were 
not  bound  by  the  order,  even  if  it  had  been  placed  with  Wile  on  the 
26th,  and  I  think  their  ktter,  merely  acknowledging  receipt  of  the  tele- 
gram, when  they  had  not  received  the  confirmation,  should  not  be  con- 
strued, either  as  matter  of  law  or  as  matter  of  fact,  as  a  ratification  of 
an  unauthorized  contract.  Moreover,  the  facts  with  respect  to  the  ne- 
gotiations for  the  contract  had  not  been  fully  presented  to  the  defend- 
ants, for  at  the  time  Wile's  telegram  of  the  26th  was  sent  he  had  not  in 
fact  received  any  order  for  the  sale  of  spelter  by  them,  and  if  they  had 
attempted  to  ratify  and  accept  the  order  they  would  not  have  been  in 
a  position  to  enforce  the  contract  against  the  plaintiff.  I  am  therefore 
of  opinion  that  the  complaint  should  have  been  dismissed. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  revers- 
ed, with  costs,  and  the  complaint  dismissed,  with  costs.  Order  filed. 
All  concur. 


<179  App.  Dlv.  0) 

CULLEN  et  al.  v.  WALSH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  £xEcuTOBs  AND  Administbatobs  ®=>438(7) — BNroBcruxNT  OF  Judgment 

Against  Decedent's  Kstate — Necessary  Pabty  Deb"endant. 

Tlie  assignor  of  a  Judijraent,  though  a  proper  party  defendant,  was  not 
a  necessary  party  defendant  to  an  action  to  enforce  junior  judgments 
against  the  deceased  judgment  debtor's  estate;  neither  tlie  assignor  nor 
her  personal  representative  having  any  interest  in  the  senior  Judgment. 

[Ed.  Note. — For  other  eases,  see  Executors  and  Administrators,  Gent 
Dig.  Si  1775,  1770.] 

2.  Pabyies  €=>75(2) — Absence  of  Neckssabt  Pabit — ^Duty  of  Coubt. 

In  the  absence  of  a  necessary  party  defendant,  It  is  the  court's  duty  to 
refrain  from  deciding  the  Issues,  whether  objection  be  talven  or  not. 
[Ed.  Note. — For  other  cases,  see  Parties,  Cent.  Dig.  §  115.] 

3.  E-XECUTOua   AND    Administbatobs    i®=»431> — Enforcement    Against    Dece- 

dent's Estate — Necessabt  Pabty  Defendant. 

The  personal  representative  of  the  assignor  of  a  senior  judgment  is 
not  a  necessary  party  defendant  to  an  action  to  oiforce  junior  judgments 
against  the  deceased  Judgment  debtor's  estate  on  the  theory  that,  If  the 
senior  judgment  Is  not  enforceable  on  the  ground  It  was  paid  before  the 
assignment,  there  may  be  a  controversy  between  the  assignor's  estate, 
her  assignee,  and  subsequent  assignees. 

[Eki.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §8  1765,  1766,  1770,  1771,  1774,  1786.] 

4.  Judomxnt  ^=>848 — Assionxent  of  Judgment — Notick  to  Dcfiind. 

If  the  owner  of  a  senior  judgment  by  assignment  wishes  to  have  the 
judgment,  in  an  action  to  enforce  junior  judgments  against  the  deceased 
judgment  debtor's  estate,  made  binding  on  his  assignor,  he  may  give  the 
assignor  notice  of  the  attack  made  upon  the  senior  judgment  and  call  upon 
him  to  defend. 

[Ed.  Note.— Fbr  other  cases,  see  Judgment,  Cent  Dig.  H  i;S6»-156l, 
1563.] 

gisFor  oUicr  cnu  tae  laiiM  tople  ft  KBT-NUMBBR  In  ell  Ker-Mumberad  Olsesu  A  Indexei 

Digitized  by  V^OOQIC 


234  166  NBW  YORK  StJPFLBMENT  (Sup.  Ct 

Appeal  from  Special  Term,  New  York  Count3r. 

Action  by  Annie  CuUen  and  others,  executrices  under  the  will  of 
John  CuUen,  deceased,  and  Francis  N.  Howland,  as  surviving  partner 
of  the  firm  of  Candee  &  Smith,  against  William  £.  Walsh  and  another, 
as  administrators  de  bonis  non  of  the  goods,  chattels,  and  credits  of 
Peter  N.  Phillips,  deceased,  R.  Emmet  Walsh,  and  others.  From  an 
order  stapng  the  trial  until  plaintiffs  bring  in  the  representatives  of 
Margaret  Phillips,  named  as  a  defendant,  but  not  served,  who  died 
about  the  time  of  commencement  of  the  action,  plaintiffs  appeal  Or- 
der reversed,  and  motion  denied. 

See,  also,  97  Misc.  Rep.  177,  161  N.  Y.  Supp,  123. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Otto  C.  Sommerich,  of  New  York  City,  for  appellants. 
Howard  Thayer  Kingsbury,  of  New  York  City  (W.  De  Forest 
Manice,  of  New  York  City,  on  the  brief),  for  respondents  Walsh. 

LAUGHLIN,  J.  This  action  arose  out  of  a  controversy  with  re- 
spect to  the  distribution  of  the  assets  of  the  estate  of  Peter  Phillips  in 
the  Surrogate's  Court  of  Queens  county.  Three  judgments  had  been 
recovered  against  Phillips — one  on  the  18th  of  June,  1896,  by  Mary 
McDonough ;  another  on  the  28th  of  January,  1898,  by  John  Cullen,  de- 
ceased, whose  representatives  are  parties  plaintiff;  and  a  third  by  the 
firm  of  Smith  &  Howland,  represented  by  the  surviving  partner  as 
plaintiff  herein,  on  the  14th  of  March,  1899.  The  payment  of  the  first 
judgment  will  exhaust  the  assets.  The  owners  of  the  junior  judgments 
contended  in  the  Surrogate's  Court  that  the  senior  judgment  should  be 
deemed  in  equity  to  be  paid,  but  the  Surrogate,  being  without  equitable 
jurisdiction,  decreed  payment  in  the  order  of  priority  as  required  by 
section  2682  of  the  Code  of  Civil  Procedure.  The  plaintiffs  herein  then 
appealed,  and  the  Appellate  Division,  Second  Department,  affirmed  the 
decree,  but  in  the  order  of  affirmance  incorporated  a  provision  to  the 
effect  that  the  affirmance  was  without  prejudice  to  a  suit  in  equity 
"wherein  by  joinder  of  proper  parties  the  equitable  ownership  of  the 
McDonough  judgment  may  be  finally  determined." 

This  action  was  then  brought  by  the  owners  of  the  junior  judgments 
to  have  it  decreed  that  the  senior  judgment,  upon  the  assignment  there- 
of by  the  judgment  creditor  to  said  Margaret  Phillips,  became  paid  and 
satisfied,  and  that  the  subsequent  assignments  thereof  were  void,  and 
to  enjoin  payment  of  the  judgment  by  the  representatives  of  the  es- 
tate and  to  permanently  enjoin  the  assignees  of  the  judgment,  including 
said  Margaret  Phillips,  from  taking  any  steps  to  enforce  the  same,  and 
to  have  it  decreed  that  the  representatives  of  the  estate  pay  the  remain- 
ing assets  on  account  of  the  judgments  held  by  the  plaintiffs.  It  is  al- 
leged that  the  assignment  of  the  senior  judgment  to  Margaret  Phillips, 
who  was  the  mother  of  the  judgment  debtor,  was  dated  the  3d  of  Feb- 
ruary, 1898,  but  was  not  delivered  until  the  4th  of  January,  1900 ;  that 
by  an  assignment  bearing  date  the  6th  of  June,  1912,  she  assigned  it 
to  defendant  John  M.  Phillips,  her  son,  for  a  nominal  consideration, 
and  for  a  like  consideration  on  the  1st  day  of  July,  1912,  he  formally 
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assigned  it  to  the  defendant  R.  Emmet  Walsh,  brother-in-law  of  the 
judgment  debtor;  that  the  assignments  were  all  filed  together  on  the. 
6th  of  Augtist,  1912 ;  and  that  ail  of  said  assignments  were  made  with- 
out any  actual  consideration,  and  for  the  purpose  of  hindering  and 
delaying  the  plaintiffs  in  the  collection  of  their  j  udgments. 

The  plaintiffs  do  not  attack  the  validity  of  the  senior  judgment,  or 
the  validity  of  the  assignment  tliereof  by  tiie  judgment  creditcMr  to  Mar- 
garet Phillips ;  but  they  claim  that  the  judgment  debtor  furnished  the 
consideration  for  the  assignment  of  the  judgment  from  the  judgment 
creditor  to  his  mother,  and  that,  therefore,  as  to  them  that  assignment 
should  be  deemed  a  payment  of  the  judgment.  The  theory  of  that 
claim,  as  alleged,  is  that  prior  to  the  first  assignment  of  the  senior 
judgment  the  judgment  debtor  agreed  with  one  Dwyer  to  superintend 
the  erection  of  a  schoolhouse  for  which  Dwyer  had  a  contract  with  the 
city,  and  for  his  services  was  to  receive  one-half  of  the  profits,  but 
that  the  formal  contract  therefor  was  entered  into  between  his  mother 
and  Dwyer,  and  the  consideration  was  paid  to  her  notwithstanding  the 
fact  that  the  judgment  debtor  rendered  the  services,  and. that  this  was 
done  to  ccmceal  the  true  facts  from  the  plaintiffs  and  to  dieat  and  de- 
fraud them,  and  that  the  contract  with  Dwyer  was  entered  into  after 
the  indebtedness  upon  which  the  third  judgment  was  recovered  had 
been  incurred,  and  that  all  the  moneys  were  received  by  the  mother  of 
the  judgment  debtor  under  the  contract  subsequent  to  the  recovery  of 
the  second  and  third  judgments.  The  sufficiency  of  the  allegations  to 
warrant  the  reUef  demanded  is  not  presented  for  decision  and  no  opin- 
ion is  expressed  thereon. 

The  respondents  contend  that  Margaret  Phillips,  the  mother  of  the 
judgment  debtor,  was  not  a  necessary  party,  and  they  rely  on  authori- 
ties holding  that  where  a  trustee  in  bankruptcy  or  a  judgment  creditor 
seeks  to  follow  property,  or  to  remove  a  cloud,  or  to  impress  a  lien,  it- 
is  only  necessary  to  sue  the  party  having  legal  title  on  the  theory  that 
an  alleged  fraudulent  conveyance  is  good  as  between  the  parties,  and  is 
void  only  as  to  creditors.  Bierschenk  v.  King,  38  App.  Div.  360,  56  N. 
Y.  Supp.  696,  and  cases  cited;  McNeal  v.  Hayes  Machine  Co.,  Inc., 
118  App.  Div.  130,  103  N.  Y.  Supp.  312;  Johnston  v.  Gundberg,  113 
App.  Div.  228,  98  N.  Y.  Supp.  1015.  See,  also,  Nat.  Bank  of  Deposit 
v.  Rogers,  166  N.  Y.  380,  391,  59  N.  E.  922.  That  rule  does  not  literal- 
ly apply  here  for  the  plaintiffs  are  not  judgment  creditors  of  Margaret 
Phillips.  On  the  facts  alleged,  however,  Margaret  Phillips  has  no  fur- 
ther interest  in  the  judgment.  Whatever  title  or  interest  she  had  pass- 
ed by  the  assignment,  and  the  only  person  now  claiming  an  interest  is 
the  final  assignee.  An  adjudication  herein  that  he  is  not  entitled  to  en- 
force the  judgment  would  not  restore  title  to  his  assignor,  or  to  any 
former  assignor.  It  would  leave  the  legal  title  and  ownership  of  the 
judgment  in  him,  but  would  enjoin  him  from  attempting  to  enforce  it,^ 
and  decree  that  it  had  been  paid  and  satisfied. 

[1-3]  While,  therefore,  Margaret  Phillips  would  have  been  a  proper 
party,  she  was  not  a  necessary  party,  for  on  the  facts  as  alleged  she 
claims  no  interest  in  the  judgment  and  has  none.  Cook  v.  I^e,  50- 
App.  Div,  92, 63  N.  Y.  Supp.  818;  McNeal  v.  Hayes  Machine  Co.,  Inc., 
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supra.  If  she  were  a  necessary  party,  it  would  be  the  duty  of  the 
court  to  refrain  from  deciding  the  issues,  whether  the  objection  were 
taken  or  not.  See  Steinback  v.  Prudential  Insurance  Co.,  172  N.  Y. 
471, 65  N.  E.  281 ;  Cook  v.  Lake,  supra.  It  cannot  be  held  that  the  per- 
sonal representative  is  a  necessary  party,  on  the  theory  that,  if  .it  be 
held  that  the  judgment  is  not  enforceable  on  the  ground  that  it  was 
paid  before  she  assigned  it,  there  may  be  a  controversy  between  her 
estate  and  her  assignee  and  the  subsequent  assignees. 

[4]  That  is  not  the  criterion  for  determining  whether  one  is  a  neces- 
sary party.  If  the  owner  of  the  judgment  for  any  reason  wishes  to 
have  tlie  judgment  herein  made  binding  on  his  assignor,  he  may  give 
his  assignor  notice  of  the  attack  made  upon  it  and  call  upon  him  to  de- 
fend ;  bat  that  does  not  concern  the  plaintiffs.  Since  neither  Margaret 
Phillips  nor  her  personal  representative  has,  on  the  facts  as  alleged, 
any  interest  in  the  senior  judgment,  I  think  neither  was  a  necessary 
party. 

The  respondents  also  rely  on  First  Nat.  Bank  v.  Shuler,  153  N.  Y. 
163,  47  N.  E.  262,  60  Am.  St.  Rep.  601.  That  was  a  judgment  credi- 
tors' action  to  set  aside  a  general  assignment  for  the  benefit  of  creditors 
and  certain  specific  absolute  transfers  of  property  on  the  ground  that 
the  same  were  fraudulent.  The  assignor  had  been  originally  made  a 
party,  but  he  died  pending  the  action,  and  it  was  tried  before  a  referee 
without  bringing  in  his  representative.  The  referee  decided  that  the 
transfers  were  fraudulent  and  void,  and  that  the  transferees  should 
account  therefor  to  a  receiver  and  that  the  proceeds  should  be  applied 
on  the  plaintiff's  judgment.  The  Court  of  Appeals  held  tliat  the  as- 
signor was  a  necessary  party,  on  the  ground  that  by  the  assignments  he 
created  a  trust  which,  as  between  him  and  the  assignee,  he  was  entitled 
to  have  the  assignee  execute,  and  that  for  the  same  reason  the  person- 
al representative  of  the  assignor  was  a  necessary  party ;  but  the  Court 
of  Appeals  recognized  and  distinguished  the  authorities  holding  that 
where  a  conveyance  is  absolute,  instead  of  in  trust,  an  indefeasible 
title  is  transferred,  the  alleged  fraudulent  vendor  is  not  a  necessary 
party.  That  case,  however,  does  not  establish  that  Margaret  Phillips 
was  a  necessary  party ;  for,  as  already  observed,  she  parted  uncondi- 
tionally and  absolutely  with  all  interest  in  the  judgment. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.  Order  filed.  All  con- 
cur. 
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<1T9  Aw>.  Dlv.  82) 

HBNRT  I*  HUNTEK,  Inc.,  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  13,  1017.) 

1.  Cabbiebs  «s3lOO(l) — Oabsiaoc  ot  Goods — ^Deicusbagi!  Obabqxs — Riaar  to 

:i^covEB. 

Under  tariff  rales  providing  that,  if  a  consignee  wishes  his  car  held  at 
any  break-up  yard  or  a  hold  yard  before  notlllcatlon  and  placement,  such 
car  will  be  subject  to  demurrage,  the  consignee  may  direct  that  cars  be 
held  for  orders,  and  cars  so  held  are  subject  to  demurrage  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §i  427-430,  432,  483.] 

2.  CoMMKBCE  ®=»85 — Intebstatb  OoimxBci:  ComnssiON — ^Taeiitb — Constbuc- 

noN. 

If  any  doubt  exists  as  to  the  proper  construction  of  tariff  rules  filed  with 
the  Interstate  Commerce  Commission,  its  determination  is  essentially  an 
administrative  question  for  the  Commission,  and  not  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.   §  138.] 

3.  Cabbiebs  «s>202 — Cabbiagb  of  Goods — DxinrBKAOE  Chabobs — Rioht  to 

Recoveb. 

Where  the  consignee  voluntarily  paid  demurrage  for  two  years,  he 
could  not  recover  at  common  law,  and  therefore  can  recover  only  under 
Interstate  Commerce  Act  Feb.  4,  1887;  c.  104,  24  Stat.  379,  If  at  all,  either 
by  an  application  to  the  Commission  or  a  suit  in  the  federal  courts. 

[Ed.  Notfc— For  other  cases,  see  Garrlera,  Cent  Dig.  f  {  906-015.] 

Laughlln,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Henry  L.  Hunter,  Incorporated,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company.  From  a  judgment  of  the 
Appellate  Term  (97  Misc.  Rep.  26,  161  N.  Y.  Supp.  10),  affirming  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  PAGE,  JJ. 

Neil  P.  Cullom,  of  New  York  City,  for  appellant. 
Madison  G.  Gonterman,  of  New  York  City,  for  respondent 

SMITH,  J.  Plaintiff's  claim  is  for  about  $1,800  alleged  to  have  been 
improperly  exacted  of  the  plaintiff  as  demurrage  charges.  In  defend- 
ant's Harlem  River  station  was  operated  what  is  known  as  the  Bronx 
Produce  House,  which  is  located  in  its  delivery  yard.  This  Bronx 
Produce  House  contained  various  sections,  which  were  leased  to  dealers 
in  produce,  and  they  were  solely  for  the  handling  of  carload  shipments 
of  produce  sent  to  the  lessees  of  such  sections.  The  plaintiff  was  tlie 
lessee  of  three  of  said  sections.  The  defendant  maintained  and  op- 
erated at  its  Produce  House  three  tracks.  Each  tenant  was  entitled 
to  use  the  part  of  said  track  opposite  the  leased  section.  Only  one  car 
could  be  placed  for  unloading  opposite  any  particular  section,  and  a  car 
could  be  neither  placed  for  unloading  nor  moved  after  placement  with- 
out moving  all  the  other  cars  upon  the  track.    The  defendant  made 

.«s»ror  oUtn  cimc  im  aim*  tople  t  K^T-NUMBBK  la  nil  KvNamb4v«4  ^Icwt*.*  IqdtaM 
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daily  placements  for  unloading  at  the  Produce  House,  one  during  the 
noon  hour  and  the  other  during  the  nighttime.  The  unloading  was 
done  by  the  tenants  during  the  daytime. 

Written  notices  of  the  arrival  of  cars  were  promptly  sent  by  the  de- 
fendant to  the  plaintiff,  and  were  the  only  written  notices  sent  A  rep- 
resentative of  the  defendant  made  daily  calls  upon  the  plaintiff,  and 
obtained  instructions  as  to  what  cars  should  be  held  or  placed  for 
unloading.  None  of  the  cars  in  controversy  were  upon  arrival  placed 
by  the  defendant  at  plaintiff's  section  of  the  Produce  House,  but  pur- 
suant to  an  arrangement  between  the  plaintiff  and  the  defendant  and 
the  other  tenants  of  the  Produce  House,  and  in  accordance  with  the 
specific  instructions  from  the  plaintiff,  all  of  said  cars  were  held  by 
the  defendant  in  its  holding  yards,  awaiting  orders  from  the  plaintiff 
for  placement,  and  were  so  placed  upon  the  next  switching  movement 
after  the  receipt  of  such  orders.  After  said  cars  had  been  unloaded 
and  released,  the  defendant  rendered  bills  to  the  plaintiff  covering  de- 
murrage charges  for  all  of  said  cars,  showing  in  detail  the  lengdi  of 
the  detention  of  said  cars.  These  bills  were  paid  in  fuU  by  the  plaintiff 
to  the  defendant  without  protest.  The  charges  were  governed  by  de- 
fendant's tariffs  of  car  demurrage  rules,  duly  filed,  published,  and  post- 
ed in  accordance  with  the  Interstate  Commerce  Act. 

Under  the  provisions  of  said  tariffs  a  period  known  as  "free  time" 
is  allowed  at  destination  before  demurrage  for  car  detention  begins  to 
accrue.  After  the  expiration  of  the  "free  time"  a  charge  of  $1  per 
day  or  fraction  thereof  is  made  until  the  car  is  released.  In  the  as- 
sessment of  said  charges  the  defendant  computed  the  "free  time"  upon 
each  car  from  the  first  7  a.  m.  after  the  day  upon  which  the  notice  of 
arrival  had  been  sent.  This  proceeded  for  two  years  without  any  com- 
plaint on  the  part  of  plaintiff,  and,  as  before  stated,  with  full  payment 
of  the  demurrage  charges  without  protest.  It  was  for  the  benefit  of 
the  plaintiff  and  other  produce  dealers  to  have  such  an  arrangement, 
and  not  for  the  benefit  of  the  railroad  company.  This  being  perishable 
produce,  the  plaintiff  desired  it  to  be  deHvered  in  accordance  with  the 
condition  of  the  load  and  the  demands  of  the  market.  While  these 
cars  were  held  awaiting  orders,  they  were  mostly  held  in  the  holding 
yard  at  the  Harlem  station.  When  that  was  congested,  there  were 
other  holding  yards,  2,  4,  and  7  miles  up  tlie  river,  which  were  used 
when  necessary.  Whenever  ordered,  however,  these  cars  were  at  once 
brought  down  for  placement  upon  the  track  in  front  of  the  plaintiff's 
section. 

It  is  plaintiff's  contention  that  the  demurrage  charges  so  made  and 
paid  were  excessive,  because  the  defendant  used  as  the  basis  for  com- 
puting such  charges  the  dates  of  sending  of  arrival  notices  rather  than 
the  dates  of  actual  placements  of  the  cars  on  the  tracks  adjacent  to  the 
Produce  House.  "The  right  of  the  defendant  to  demurrage  on  the 
cars  in  question  is  governed  by  the  defendant's  tariffs  of  car  demurrage 
rules,  duly  filed,  published,  and  posted  in  accordance  with  the  Inter- 
state Commerce  Act.  In  the  assessment  of  the  charges  here  claimed 
to  be  excessive  the  defoidifmt  computed  the  "free  time"  upon  each  car 
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from  the  first  7  a.  m.  after  the  day  upon  which  the  arrival  notice  had 
been  sent. 

Appellant  asserts  that  this  was  unauthorized,  and  that  demurrage 
chaises  on  its  cars  are  governed  by  rule  3,  section  D,  and  rule  5,  sec- 
tion A,  of  the  tariff.    The  former  rule  provides  that : 

"On  cara  to  be  delivered  on  other  than  public  delivery  tracks,  time  vrlll  be 
oomputed  from  the  first  7  a.  m.  after  actual  or  constructire  placement  on 
such  tracks." 

And  the  latter  rule  defines  constructive  placement,  giving  to  the  . 
carrier  the  right  to  set  the  "free  time"  running  by  written  notice — 

"when  delivery  of  cars  consigned  or  ordered  to  any  other  than  public  delivery 
tracks  or  to  Industrial  Interchange  tracks  cannot  be  made  on  account  of  the 
act  or  neglect  of  the  consignee  to  receive." 

Concededly  the  Produce  House  tracks  were  neither  public  delivery 
nor  industrial  interchange  tracks,  and  no  constructive  placement  notice 
was  sent.  But  the  trial  court  held  that  the  rule  for  constructive  place- 
ment has  no  application,  for  the  reason  that  the  failure  to  place  the  cars 
for  unloading  was  due,  not  to  "the  act  or  neglect  of  the  consignee,  or 
the  inability  of  the  consignee  to  receive,"  but  to  the  fact  that  the  plain- 
tiff directed  them  not  to  be  placed  until  specific  orders  were  given. 

[  1  ]  Two  questions  are  thus  presented :  First.  Do  the  rules  permit 
the  carrier  and  the  consignee  to  make  such  an  agreement  as  to  the  hold- 
ing of  cars  before  actual  placement?  Rule  1  provides  that  cars  held 
for  consignees  are  subject  to  these  demurrage  rules.  In  the  note  to 
secticHi  B  it  is  stated : 

'If  a  consignee  wishes  his  car  held  at  any  break-up  yard  or  a  hold  yard  be- 
fore notification  and  placement,  such  car  will  be  subject  to  demurrage." 

This  clearly  recognizes  the  right  of  a  consignee  to  direct  that  the  cars 
consigned  to  him  be  "held  for  orders,"  and  makes  such  cars  so  held 
subject  to  demurrage.  Section  B-2  under  rule  3  recognizes  the  right 
of  the  consignee  to  direct  cars  to  be  "held  for  disposition,"  and  sec- 
tion B  of  rule  2  expressly  provides  for  cars  "held  for  switching  or- 
ders." Under  section  A,  rule  4,  notice  may  be  given  to  the  consignee, 
as  may  be  agreed  upon  between  the  railroad  and  such  consignee.  When 
cars  are  hdd  for  switching  orders,  and  are  actually  delivered  upon 
the  switch  of  the  consignee  when  ordered,  no  further  notice  is. neces- 
sary. As  they  were  held  for  switching  orders  before  placement,  they 
were  subject  to  demurrage  when  placed,  and  the  provisions  of  the  rules 
as  to  actual  placement  and  constructive  placement,  as  far  as  they 
affect  the  right  to  collect  demurrage,  are  necessarily  rendered  inopera- 
tive. This  is  not  a  modification  of  the  demurrage  rules,  because  the 
conditions  are  contemplated  by  the  rules  themselves.  We  therefore 
agree  with  the  trial  court  that  no  improper  exaction  has  been  made  of 
plaintiff  by  the  defendant 

[2]  We  reach,  then,  the  second  question:   If  these  rules  by  strict  . 
construction  can  be  held  to  have  been  violated,  we  are  still  of  tiie 
opinion  that  the  judgment  should  be  affirmed,  for  the  reasons  stated  by 
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the  Appellate  Term.  All  rules,  as  well  as  all  statutes,  should  receive 
a  reasonable  construction.  The  situation  presented  was  peculiar.  The 
shipments  were  of  perishable  produce.  The  necessity  for  the  immedi- 
ate unloading  depended  in  part  upon  the  condition  of  the  produce 
upon  arrival.  It  might  be  of  great  importance  to  first  unload  a  ship- 
ment of  later  arrival  in  order  to  save  the  shipment-;  also  the  condition 
of  the  market  was  an  important  factor  in  detennining  what  shipments 
should  first  be  unloaded.  If  under  such  conditions  the  consignee 
might  not  direct  the  order  in  which  the  cars  should  be  placed  for  un- 
•  loading,  the  rules  were  obviously  deficient ;  and  if  there  be  any  doubt 
as  to  whether  they  should  be  so  construed  as  to  permit  such  an  agree- 
ment between  carrier  and  consignee,  the  question  is  for  the  Commerce 
Commission,  and  not  for  the  court. 

It  is  essentially  an  administrative  question.  It  is  not  merely  a  ques- 
tion of  an  interpretation  of  rules  under  general  conditions,  but  of  their 
interpretation  under  conditions  apparently  not  in  the  minds  of  the 
commissioners  when  the  rules  were  approved.  Cases  are  cited  in  the 
briefs,  defining  the  class  of  actions  of  which  the  state  courts  can  take 
jurisdiction.  It  may  be  stated  as  a  general  rule  that,  where  the  inter- 
pretation of  the  rules  only  are  involved,  the  state  courts  may  act ;  but, 
where  that  interpretation  involves  their  application  to  extraordinary 
situations,  the  question  involves  more  than  mere  interpretation.  To 
an  extent  it  involves  their  reasonable  application,  and  calls  for  an  ad- 
ministrative function,  which  belongs  first,  at  least,  to  the  Commerce 
Commission.  Texas  &  Pacific  Ry.  Co.  v.  Am.  Tie  Co.,  234  U.  S. 
138,  34  Sup.  Ct.  885,  58  L.  Ed.  1255 ;  Loomis  v.  Lehigh  Valley  R.  R. 
Co.,  240  U.  S.  43.  36  Sup.  Ct.  228,  60  L.  Ed.  517. 

[3]  Moreover,  these  charges  were  voluntarily  paid  after  two  years 
of  acquiescence  in  a  plan  adopted  for  plaintiff's  convenience.  Plaintiff 
clearly  could  not  have  recovered  at  common  law.  Because  they  were 
voluntarily  paid,  it  needs  the  assistance  of  the  Commerce  Act  to  obtain 
restitution.  Placing  reliance  upon  that  act,  it  must  be  remitted  to  the 
remedy  provided  by  that  act,  which  is  either  an  application  to  the  Com- 
mission or  a  suit  in  the  United  States  "courts. 

The  determination  should  be  affirmed,  with  costs.    Order  filed, 

CLARKE,  P.  J.,  and  DOWLING  and  PAGE,  JJ.,  concur. 
LAUGHLIN,  J.,  dissents. 
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TJEVnm  V.  BORDEN'S  CONDENSED  MII^  CO. 
(Snpreme  Conrt,  Appellate  DlTlslon,  First  Department    July  18,  1917.) 

Appeal  from  Bronx  County  Court. 

Action  by  Samuel  Levlne,  an  Infant,  etc.,  against  the  Borden's  Condensed 
Mllb  Company.  From-  a  Judgment  disndsslng  the  complaint  at  the  close  of 
plaintiff's  ctiHe,  upon  a  trial  In  the  County  Court,  plaintiff  appeals.  BeverseU^ 
and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PACE,  and  DA- 
VIS, JJ. 

Herman  D.  Goldberg,  of  New  York  City,  for  appellant  Tbcmias  M.  Kow- 
lette,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  on  the  aiithority  of  Meyers  v.  American  Locomotive 
Co.,  201  N.  y.  163,  94  N.  E.  605.    Order  filed. 

PAGE,  J.  (dissenting).  While  the  case  of  Meyers  v.  American  Locomfotive 
Co.,  201  N.  Y.  163,  94>  N.  E.  605,  would  seem  to  require  a  reversal  of  thl» 
Judgment,  I  cannot  believe  it  was  the  Intention  of  that  court  to  extend  the 
jurisdiction  of  County  Courts  to  foreign  coriwrations  and  residents  of  other 
states;  thus  overniling  many  of  their  own  decisions,  to  which  reference  is 
not  made  in  the  opinion  nor  In  briefs  of  counsel.  Briefly  stated,  the  facts  in 
the  case  at  bar  are  these:  An  action  was  commenced  in  the  County  Conrt 
of  Bronx  county  against  the  Borden's  Condensed  Milk  Company  to  recover 
$2,000  damages  for  personal  injuries  sustained  by  reason  of  the  alleged  neg- 
ligence of  the  defendant  The  complaint  alleges  that  the  defendant  is  a  New 
Jersey  corporation  doing  business  in  this  state,  and  that  part  of  its  plant 
Is  actually  located  within  the  county  of  Bronx.  The  defendant's  answer  con- 
sisted practically  of  a  general  denial  and  a  plea  of  contributory  negligence. 
Upon  the  trial,  at  the  conclusion  of  the  plaintiffs  case,  the  defendant's  attor- 
ney moved  to  dismiss  the  complaint  upon  the  ground  that  the  court  had  no 
Jurisdiction.  The  judge  granted  the  motion.  In  my  opinion,  this  decision 
was  right. 

The  Constitution  of  the  state  of  New  York  provides :  "County  Courts  shall 
have  •  •  •  original  jurisdiction  in  actions  for  the  recovery  of  money 
only,  where  the  defendants  reside  In  the  county,  and  In  which  the  complaint 
demands  judgment  for  a  sum!  not  exceeding  two  thousand  dollars."  Article 
6,  S  1'^  A  foreign  corporation  cannot  become  a  resident  of  a  state  other  than 
the  state  of  its  creation.  Paul  v.  Virginia,  75  U.  S.  181,  19  L.  Ed.  357.  As  a 
condition  of  allowing  the  foreign*  corporation  to  do  business  in  the  state, 
this  state  may  impose  such  conditions  as  it  sees  fit  and  can  confer  jurisdiction 
uiKm  a  court  of  limited  Jurisdiction  over  such  a  corporation.  City  Court  Code 
Civ.  Proc.  §  315,  subd.  1 ;  Municipal  Court  Code,  g  6,  subd.  4.  But  by  doing 
business  within  the  state,  and  maintaining  a  place  for  the  transaction  of  such 
business,  the  foreign  corporation  does  not,  and  from  its  very  nature  cannot, 
l>ecome  a  resident  of  the  state  or  of  the  county  in  which  It  nraintains  its  place 
of  business.  As  shown  above,  the  Jurisdiction  of  the  County  Court  Is  limited 
to  causes  of  action  against  residents  of  the  county.  It  lias  been  repeatedly 
held,  where  the  jurisdiction  of  the  court  is  thus  limited,  that  the  residence 
of  the  defendant  is  a  part  of  the  subject-matter  of  the  action,  and  lack  of 
residence  Is  a  jurisdictional  fact  that  is  not  waived  by  an  appearance.  BurcUlo 
v.  Eckhart  3  N.  Y.  132 ;  Wheelock  v.  Lee,  74  N.  Y.  495-408 ;  Davidsburgh  v. 
Knickerbocker  Life  Ins.  Col,  90  N.  Y.  526;  Maisch  v.  City  of  N.  Y.,  193  N.  Y. 
460-463,  86  N.  El  468;  Parkhurst  v.  Rochester  Machine  Co.,  65  Hun,  489,  20' 
N,  Y.  Supt>.  395. 

In  Burckle  v.  Eckhart,  supra,  the  action  was  brought  in  the  Court  of  the 
Vice  Chancellor,  the  jurisdiction  of  the  Vice  Chancellor  was  limited  by  stat- 
ute to  actions  against  residents  of  bis  circuit  and  it  was  claimed  in  that  ac- 
16eN.Y.S.— 16 
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tion  that,  the  defendants  htivlng  appeared  and  answered,  they  had  waived 
the  Jurisdictional  defect,  although  they  were  not  residents  of  the  circuit 
The  court  said  (3  N.  Y.  137) :  "The  Jurisdiction  of  courts  is  conferred  by  law, 
and  in  no  case  by  consent  of  p>artle&  When  Jurisdiction  of  the  subject  and 
person  is  required  as  a  prerequisite  to  Judicial  action,  a  defendant  may  waive 
any  Irregularities  In  the  mode  by  which  hla  person  is  sought  to  be  subjected 
to  the  Jurisdiction  of  the  court  by  a  voluntary  appearance.  He  may  dispense 
with  the  service  of  process,  as  he  May  waive  any  other  personal  privilege. 
But,  when  the  defendant  is  In  court  as  a  party,  the  law  gives  Jurisdiction  of 
the  person,  without  regard  to  the  question  whether  his  appearance  was  vol- 
untary or  by  compulsion.  This  is  all  that  is  meant  by  consent  giving  Juris- 
diction of  the  person,  and  all  that  Is  decided  in  the  cases  to  which  we  have 
been  referred  [citing  authorities].  The  residence  of  a  defendant  within  the 
limits  of  the  (jrcuit,  according  to  the  third  subdivision  of  second  section  of 
the  statute  above  quoted,  is  a  Jurisdictional  fact,  which  must  exist  before  the 
court  can  act  at  all,  either  by  issuing  process  or  accepting  the  appearance  of  a 
defendant.  It  is  necessary  to  give  jurisdiction  of  the  cause,  not  of  the  p<er- 
son.    In  such  case  there  can  be  no  waiver." 

In  Davldsburgh  v.  Knlclcerbocker  Life  Ins.  Co.,  supra,  the  action  was 
brought  in  the  City  Court  of  Brooklyn  against  a  domestic  corporation  having 
its  principal  place  of  business  In  New  York  City.  The  defendant  appeared 
generally  In  the  action,  and  in  no  manner  before  trial  complained  that  It 
was  not  regularly  in  court,  or  that  the  court  had  not  Jiirlsdlctlon  dther  over 
it  or  the  cause  of  action.  The  court  said  (00  N.  Y.  529) :  "In  the  present  case 
the  defendant  did  not  take  the  objcctton  by  its  answer,  but  at  the  end  of  the 
plaintiff's  case.  The  point  of  time  does  not  seem  materiaL  The  court  could 
not  acquire  Jurisdiction  by  consent,  and  might,  whenever  Its  attention  was 
called  to  the  defect  in  the  proceedings,  refuse  to  exceed  the  powers  conferred 
by  the  law  of  its  creation.  There  are,  no  doubt,  many  cases  where  the  court 
having  Jurisdiction  over  the  subjecf/matter  may  proceed  against  a  def^idant 
who  voluntarily  submits  to  its  decision;  but  where  the  state  prescribes  oon- 
ditlons  under  which  a  court  may  act,  those  oonditions  cannot  be  dispensed 
with  by  litigants,  for  In  such  a  case  the  particular  condition  or  status  of  the 
defendant  is  made  a  Jurisdictional  fact" 

In  Parkhurst  v.  Kochester  Machine  Co.,  supra  (65  Hun,  491,  20  N.  Y.  Snpp^ 
396),  it  was  held  that  the  objection  to  the  Jurisdiction  of  the  County  Court 
in  an  action  against  a  foreign  corporation,  although  taken  for  the  first  timte 
on  appeal,  was  fatal  to  the  Judgment  The  court  said:  "The  County  Court 
has  no  Jurisdiction  of  the  cause  of  action  in  this  case,  because  it  has  no  Ju- 
risdiction of  any  cause  of  action  In  any  case  against  a  foreign  corporation." 

The  cases  relied  upon  by  the  apiJellant  are  not  directly  In  point,  as  in  none 
was  the  question  of  the  Jurisdiction  of  a  court  of  limited  Jurisdiction  over  a 
foreign  corporation  involved.  McCormlck  v.  Pennsylvania  Central  B.  Co.,  49 
N.  Y.  303,  and  Heed  v.  Chllson,  142  N.  Y.  152,  36  N.  E.  884,  dealt  with  actions 
commenced  in  the  Supreme  Ckmrt.  In  Bunker  v.  Langs,  76  Hun,  543,  28  N. 
Y.  Supp.  210,  the  defendant  was  a  resident  of  the  county  in  the  court  of 
which  the  action  was  brought,  and  the  question  was  one  of  pleading,  whether 
it  was  necessary  for  that  fact  to  appear  by  allegation  In  the  complaint  and 
also  whether  the  defect  could  be  cured  by  amendment  In  Meyers  v.  Ameri- 
can Locomotive  Co.,  201  N.  Y.  103,  94  N.  E.  605,  the  defendant  was  a  domestic 
corporation. 

Until  the  Court  of  Appeals  distinctly  holds  that  the  residence  of  the  de- 
fendant within  the  county  Is  not  a  prerequisite  of  Jurisdiction  of  the  cause 
of  action,  I  am  of  opinion  we  should  adhere  to  what  has  been  the  settled  law 
of  this  state,  and  hold  that  the  Comity  Court  does  not  have  jurlsdlctioa  of 
any  cause  of  action  against  a  foreign  corporation. 

DAVIS,  J.,  concuia 
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GOLDMAN  V.  HOLIANDER  et  aL 

(Snprente  Conrt,  Appellate  Division,  First  Department    July  13,  1917.) 

AcUiMi  by  Jacob  Goldman  against  Adolidi  Hollander  and  othera.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Reyersed,  and  new  trial  ordered. 

N.  Kelmenson,  of  New  York  City,  for  appellant 
H.  H.  Silver,  of  New  York  City,  for  respondents. 

Argned  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE,  and 
SHEAKN,  JJ. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
api)ellajit  to  abide  event,  on  the  authority  of  Levlne  v.  Borden's  Condensed 
Milk  Co.,  166  N.  Y.  Supp.  241,  handed  down  herewith.    Order  flled. 

PAGE,  J,,  dissents. 


In  re  CARP  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Departmoit    July  8,  1917.) 

1.  OmcEBfl  i®=>80 — Title  to  OmcE— Collateral  Attack. 

The  title  to  a  public  office  cannot  be  collaterally  attacked. 
[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  |§  32,  111.] 

2.  Quo  Wabranto  «=s>11— Exclusive  Nature  of  Remedy. 

The  right  to  hold  a  public  office  can  only  be  determined  by  an  action  In 
the  nature  of  quo  warranto. 
[Ed.  Note. — For  other  cases,  see  Quo  Warranto,  Cent  Dig.  i  13.] 

3.  Cebtiobabi  «s»1,  33(2) — Who  Entitled  to. 

Under  Code  Civ.  Proe.  {  2127,  certiorari  Issues  only  at  the  instance  of 
those  having  actual  grievances  to  redress,  to  review  the  determination 
of  Judicial  tribunals  or  bodies  exercising  powers  of  a  Judicial  nature. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent  Dig.  §§  1,  44.] 

4.  Cebtiokabi  «=»21— Judicial  Determination— What  Constitutes. 

CJerOorari  will  not  issue  to  review  a  county  board  of  supervisors'  ap- 
pointment of  a  commissioner  on  a  board  of  elections,  upon  the  theory 
that  the  supervisors  Judicially  determined  which  of  two  persona  recom- 
mending candidates  was  the  legal  chairman  of  a  Republican  county  com- 
'   mlttee,  since  the  supervisors'  action  was  administrative,  and  not  Judicial. 

[Ed.  Note.— For'other  cases,  see  Certiorari,  C!ent  Dig.  S|  33,  34.] 

Kruse,  P.  J.,  and  De  Angells,  J.,  dissenting. 

Petition  ty  Fred  A.  Carp  and  William  S.  Ostrander  for  writ  of  cer- 
tiorari to  review  the  proceedings  of  the  Board  of  Supervisors  of  Sara- 
toga Cotinty  in  appointing  a  commissioner  of  elections.  Writ  dis- 
missed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Harvey  D.  Hinman,  of  Binghamton,  for  petitioners. 

J.  W.  Atkinson,  of  Waterford,  Co.  Atty.  (Lewis  E.  Carr,  of  Albany, 
of  coimsel),  for  Board  of  S'up'rs  of  Saratoga  County. 

MERRELL,  J.  This  proceeding  is  instituted  to  review  the  proceed- 
ings of  the  board  of  supervisors  of  Saratoga  county  in  appointing  the 
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Republican  member  of  the  board  of  election  commissioners  of  that 
county.  As  legally  constituted,  the  said  board  of  elections  is  bipartisan, 
and  consists  of  two  members,  one  a  Democrat  and  the  other  a  Republi- 
can. It  appears  that  for  some  time  past  ther^  has  been  a  division  in  the 
Republican  county  committee  of  the  county  of  Saratoga;  William  S. 
Ostrander  and  George  H.  Whitney  each  claiming  to  be  chairman  of 
said  committee.  At  a  meeting  of  the  committee  held  on  October  31, 
1916,  Ostrander  presiding,  a  resolution  was  adopted  requesting  said 
chairman,  pursuant  to  section  194  of  the  Election  Law,  to  certify  that 
in  the  opinion  of  such  committee  the  petitioner  Fred  A.  Carp  was  a  fit 
and  proper  person  to  be  appointed  a  commissioner  of  elections.  On  the 
same  day,  Ostrander,  as  such  chairman,  made,  acknowledged,  and  filed 
with  the  board  of  supervisors  a  certificate,  regular  in  form,  to  the  ef- 
fect that  in  his  opinion  said  Fred  A.  Carp  was  a  fit  and  proper  person 
to  be  appointed  such  election  commissioner,  and  recommending  him 
for  such  office.  On  the  24th  of  November,  1916,  George  H.  Whitney, 
representing  himself  to  be  chaimfan  of  the  Republican  county  commit- 
tee of  Saratoga  county,  also  made  and  filed  with  the  board  of  super- 
visors a  similar  certificate  recommending  one  Robert  Shaw  for  such 
appointment  as  the  Republican  member  of  said  election  commission. 
The  certificate  designating  Shaw  is  regular  in  form,  and  conforms  to 
the  requirements  of  the  Election  Law.  On  November  29,  1916,  the 
said  Robert  Shaw  was  appointed  election  commissioner  by  the  board 
of  supervisors.  Prior  to  the  designation  of  Shaw  by  the  board,  the 
name  of  Fred  A.  Carp  had  been  presented,  as  above  stated,  so  that  both 
names  were  considered ;  both  certificates  being  before  the  board  of  su- 
pervisors at  the  time  Shaw  was  designated. 

The  petitioners  herein  are  the  said  Fred  A.  Carp  and  William  S. 
Ostrander,  and  the  petition  asks  for  a  review  of  the  proceedings  of  the 
Board  of  Supervisors  of  Saratoga  county  in  reference  to  the  appoint- 
ment of  such  election  commissioner ;  the  petitioners  claiming  that  the 
said  William  S.  Ostrander  was,  at  the  time,  the  duly  elected  and  chosen 
chairman  of  the  Republican  county  committee,  and  for  that  reason  the 
certificate  naming  Shaw,  the  present  holder  of  the  office,  was  void. 
The  respondents  contend  that  certiorari  is  not  the  proper  remedy.  Be- 
yond question,  the  office  of  commissioner  of  elections  is  a  public  office, 
and  Robert  Shaw  is  the  present  incumbent  of  that  office.  No  question 
is  raised  but  that  Shaw  is  a  Republican  and  possesses  the  proper  qualifi- 
cations for  the  office  of  election  commissioner.  Upon  its  face,  his  ap- 
pointment appears  to  have  been  entirely  regular.  Shaw  is  not  a  party 
to  this  proceeding,  and  therefore  cannot  be  heard  in  the  determination 
of  the  question  upon  which  depends  his  right  to  hold  the  office  in  ques- 
tion, a 

[1,  2]  It  has  long  been  the  law  that  the  title  to  a  public  office  should 
not  be  questioned  collaterally  (People  ex  rel.  Dolan  v.  Lane,  55  N.  Y 
217),  and  that  the  right  to  hold  such  office  can  only  be  determined  bj 
an  action  in  the  nature  of  quo  warranto.  Before  the  amendment  of  the 
Code,  the  right  to  hold  public  office  was  tested  by  means  of  a  writ  of 
quo  warranto,  which  proceeding  applied  to  all  cases  Where  a  person  oc- 
cupied a  public  office  under  color  of  right.  Since  the  amendment  of 
the  Code  (section  1948),  the  remedy  is  by  an  action  in  the  nature  of 
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quo  warranto.  That  such  remedy  is  exclusive  has  been  held  in  numer- 
ous cases,  among  which  are  the  following:  People  v.  Stevens,  5  Hill, 
628 ;  Morris  v.  People,  3  Denio,  396 ;  People  ex  rel.  Corwin  v.  Walter, 
68  N.  Y.  403;  Matter  of  Gardner,  68  N.  Y.  467,  469,  472;  People  ex 
rel.  Trustees  v.  Board  of  Supervisors,  131  N.  Y.  468,  30  N.  E.  488; 
Matter  of  Kane  v.  Gaynor,  144  App.  Div.  196,  129  N.  Y.  Supp.  280, 
affirmed  202  N.  Y.  615,  96  N.  E.  1 1 1/.  Not  only  has  it  been  consistent- 
ly held  that  th©  only  way  title  to  a  public  office  can  be  tested  is  as  above 
stated,  but,  in  addition,  subdivision  2  of  section  2122  of  the  Code  of 
Civil  Procedure  expre^y  forbids  the  issuance  of  such  a  writ  "where 
the  determination  can  be  adequately  reviewed,  by  an  appeal  to  a  court, 
or  to  some  other  body  or  officer." 

[3]  It  has  been  su^ested  by  the  petitioners  that,  as  the  Attorney 
General  might  refuse  to  bring  the  action  set  forth  in  section  1948  of 
the  Code,  ttie  petitioners  are  without  a  remedy  unless  certiorari  will 
lie.  We  cannot  assume  that  the  Attorney  General  would  refuse  to  do 
his  duty.  Where  it  appears  that  a  party  is  actually  aggrieved,  and  that 
another  is  holding  office  without  right,  the  Attorney  General  would 
scarcely  refuse  to  bring  an  action  in  the  name  of  the  people  to  oust  the 
usurper  from  office.  The  law  was  framed  for  the  purpose  of  protect- 
ing a  public  official  from  the  attacks  of  disappointed  competitors  and 
persons  not  actually  aggrieved,  and  only  those  who  have  actual  griev- 
ances and  can  show  that  the  office  is  illegally  held  are  entitled  to  seek 
redress.    Code  Civ.  Proc.  §  2127. 

In  the  case  at  bar,  the  name  of  Fred  A.  Carp,  one  of  the  petitioners, 
was  before  the  board  of  supervisors,  and  the  board,  acting  in  an  admin- 
istrative capacity,  determined  that  the  certificate  recommending  Shaw 
was  regular,  and  appointed  Shaw  to  the  office.  It  is  quite  apparent 
that,  while  Carp  may  be  disappointed,  he  probably  never  would  have 
received  the  appointment,  and  certainly  would  not  now  receive  it,  since 
the  board  of  supervisors  is  actively  defending  the  right  of  Shaw  to  hold 
the  office  in  question. 

Carp  has  no  claim  upon  the  office.  At  most  he  could  only  insist  that 
the  certificate  of  Ostrander  recommending  him  be  considered,  and  this 
was  apparently  done.  He  was  not  appointed.  The  certificate  recom- 
mending Shaw  was  just  as  regular  upon  its  face,  and  the  latter  was 
designated.  All  the  legal  forms  seems  to  have  been  observed,  and  if 
the  appointee  is  to  be  ousted  from  office  it  must  be  through  a  direct  ac- 
tion to  which  he  is  a  party.  It  is  not  at  all  certain  but  that  the  certifi- 
cate of  Whitney,  filed  nearly  a  month  later  than  the  Ostrander  certifi- 
cate, at  the  time  of  its  filing  correctly  voiced  the  sentiment  of  a  majori- 
ty of  the  Republican  county  committee.  Whitney  certified,  at  the  time 
of  making  the  certificate  which  the  board  of  supervisors  honored,  that 
he  was  chairman  of  the  Republican  county  committee.  If  his  official 
standing  is  to  be  determined,  it  should  be  in  appropriate  proceedings  to 
which  he  is  a  party. 

[4]  A  writ  of  certiorari  will  only  lie  for  the  review  of  determina- 
tions of  judicial  tribunals  and  of  other  tribunals  when  engaged  in  the 
exercise  of  powers  of  a  judicial  nature.  The  position  of  thie  relators  is 
that,  because  of  the  two  certificates  made  by  the  rival  chairmen  and 
filed  with  the  board  of  supervisors,  that  body  was  called  upon,  in  de- 
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termining  which  certificate  was  regular,  to  perform  a  judicial  duty,  and 
that  when  it  recognized  the  Whitney  certificate  the  board  acted  judi- 
cially, and  that  therefore  its  action  may  be  reviewed  by  certiorari.  I 
cannot  agree  that  such  action  was  judicial.  The  statute  contemplates 
only  the  performance  of  an  administrative  or  executive  function. 
When  the  board  of  supervisors  of  Saratoga  county  designated  Shaw, 
they  were  acting  as  administrators  of  the  Election  Law  (Consol.  Laws, 
c.  17),  in  which  law  the  L^slature  laid  down  a  comprehensive  scheme 
for  tfie  carrying  on  of  elections  throughout  the  state.  The  function  of 
the  board  of  supervisors  in  the  respective  counties  is  to  appoint  elec- 
tion commissioners  upon  the  recommendation  of  the  committees  of  the 
various  political  parties  certified  to  by  the  respective  chairmen.  While 
such  boards  have  a  right  to  exercise  discretion  and  judgment  and  to  re- 
fuse to  appoint  unfit  persons  whose  names  may  be  recommended,  they 
still  act  in  an  administrative  capacity,  and  their  acts  in  such  a  case  are 
clearly  not  of  a  judicial  nature.  The  fact  that  such  boards  can  only 
appoint  upon  recommendation  clearly  shows  that  their  acts  are  not  ju- 
dicial. A  writ  of  certiorari  will  not  lie,  for  the  reason  that  the  board 
of  supervisors  of  Saratoga  county  acted  in  a  purely  administrative  ca- 
pacity. People  ex  rel.  v.  Board  of  Commissioners  of  New  York,  97 
N.  Y.  37;  People  ex  rel.  Corwin  v.  Walter,  68  N.  Y.  403;  People  ex 
rel.  O'Connor  v.  Supervisors,  153  N.  Y.  370,  47  N.  E.  790. 

As  the  title  to  a  public  office  is  involved,  and  as  the  person  holding 
the  same  is  not  a  party  to  the  proceeding,  it  is  clear  that  the  title  to  the 
oifice  and  the  right  of  the  present  incumbent  to  hold  the  same  should 
be  tried  out  in  a  proper  action  to  which  Shaw  is  a  party.  In  such  ac- 
tion all  of  the  facts  could  be  brought  before  the  court,  and  the  evidence 
would  not  be  confined  to  the  bare  return  of  the  board  of  supervisors. 
For  the  reasons  above  stated,  I  am  of  the  opinion  that  the  writ  of  cer- 
tiorari should  be  dismissed,  and,  having  so  concluded,  it  does  not  ap- 
pear necessary  to  determine  the  merits  of  the  application,  as  shown  by 
the  return  filed.  The  writ  of  certiorari  heretofore  granted  by  the  court 
should  b©  dismissed. 

Writ  dismissed  with  $50  costs  and  disbursements.  All  concur,  ex- 
cept KRUSE,  P.  J.,  and  DE  ANGELIS,  J.,  who  dissent  in  a  memoran- 
dum by  KRUSE,  P.  J. 

KRUSE,  P.  J.  (dissenting).  There  was  a  vacancy  in  the  office  of 
election  commissioner  in  Saratoga  county.  A  Republican  was  entitled 
to  be  appointed.  The  relator  is  a  Republican,  and  qualified  for  the 
office.  He  had  the  necessary  certificate,  made  by  the  chairman  of  the 
Republican  county  committee  in  due  form,  and  acknowledged,  certify- 
ing his  fitness  and  recommending  his  appointment.  If  the  history  of 
this  controversy  ended  here,  clearly  there  could  be  no  reasonable  ob- 
jection to  requiring  the  board  of  supervisors  to  pass  upon  his  applica- 
tion, and  unquestionably,  upon  its  refusal,  the  board  could  be  compelled 
to  do  so.  But  the  board  of  supervisors  have  assumed  to  fill  the  va- 
cancy, and  it  is  said  that  action  stands  in  the  way.  That,  of  course, 
is  so,  if  the  action  is  effective.  But  it  is  claimed  to  be  illegal  and  of 
no  effect,  and  the  relator  seeks,  by  this  proceeding,  to  review  the  action 
and  have  it  so  declared. 
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At  the  time  the  appointment  to  fill  sudi  vacancy  was  made  there  were 
two  applicants  for  such  appointment,  the  relator  and  the  applicant 
who  was  appointed.  The  appointee's  application  was  accompanied  by 
a  certificate  recommending  his  appointment,  made  by  one  who  claimed 
to  be  chairman  of  the  Republican  county  committee.  But  the  record 
does  not  show  that  he  was  such  in  fact,  and  the  board  of  supervisors 
does  not  now,  by  its  return,  challenge  the  allegation  of  the  petition  and 
writ  that  the  person  who  made  the  certificate  for  the  appointee  was  not 
such  chairman,  but  insists  that  certiorari  will  not  lie  to  review  its 
action. 

The  board  had  no  right  to  appoint  some  one  who  furnished  a  cer- 
tificate merely  sufficient  in  form  to  comply  with  the  Election  Law,  but 
in  fact  made  by  one  having  no  authority  to  act  for  the  committee,  and 
who  in  fact  was  not  its  chairman.  Election  L,aw,  §§  191,  194,  195, 
196;  Matter  of  Kane,  202  N.  Y.  615,  96  N.  E.  1117.  I  think  that, 
^here  there  are  several  certificates  filed,  made  by  different  persons, 
each  claiming  to  be  chairman  of  a  political  party,  the  board  of  super- 
visor's have  the  right,  and  it  is  their  duty,  in  the  first  instance,  to  de- 
termine who  is  the  rightful  chairman,  atid  if  the  board  decides  er- 
roneously it  may  be  corrected  by  the  courts.  And  the  action  of  the 
board  in  such  a  case  is  in  the  nature  of  a  judicial  function,  and  not 
merely  ministerial  or  administrative. 

Of  course  the  appointee's  title  to  the  offi.ce  cannot  be  effectually 
determined  against  him  in  this  proceeding,  because  he  is  not  a  party 
thereto.  He  could  have  come  in  (Code  Civ.  Proc.  §  2131),  but  he  has 
refrained  from  doing  so;  and  the  relator  has  no  standing  to  have 
instituted  on  his  behalf  an  action  by  the  Attorney  General  m  the  na- 
ture of  quo  warranto,  because  he  has  not  been  appointed  to  the  office. 
If  the  board  of  supervisors  should  see  fit  to  appoint  him,  either  volun- 
tarily or  in  obedience  to  the  direction  of  this  court,  upon  a  consider- 
ation of  his  application,  then  he  would  have  standing  to  have  such  an 
action  brought. 

It  is  possible  that  the  action  of  the  board  is  so  without  a  semblance 
of  authority  as  to  be  an  absolute  nullity,  and  not  require  the  aid  of  a 
writ  of  certiorari,  but  that  mandamus  is  the  proper  remedy.  It  is 
not  easy  always  to  determine  which  of  these  two  writs  should  be  in- 
voked to  accomplish  a  right  result  where  public  officials  have  gone 
wrong.  The  cases  are  too  numerous  to  mention  where  one  writ  has 
been  used  to  review  a  proceeding,  and  it  has  been  held  that  the  other 
was  the  appropriate  remedy.  Such  a  case  was  Schau  v.  McWilHams, 
185  N.  Y.  92,  77  N.  E.  785.  But  the  judges  of  the  Court  of  Appeals 
have  not  always  been  in  entire  accord  upon  the  question.  People  ex 
rel.  Union  and  Advertiser  Co.  v.  Stallknecht,  119  App.  Div.  917,  105 
N.  Y.  Supp.  1138;  Id.,  189  N.  Y.  521,  82  N.  E.  1131 ;  People  ex  rel. 
Utica  Sunday  Tribune  Co.  v.  Williams,  140  App.  Div.  58,  124  N.  Y. 
Supp.  328;  Id.,  200  N.  Y.  525,  93  N.  E.  1129.  Both  were  certiorari 
cases,  and  in  each  precisely  the  same  question  was  under  review.  In  the 
first  case  the  merits  of  the  controversy  were  passed  upon  by  the  Court 
of  Appeals,  and  in  the  second  the  writ  was  quashed  upon  the  ground 
that  certiorari  was  not  the  proper  remedy. 

The  Legislature,  however,  has  undertaken  to  remove  this  difficulty 
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by  providing  against  the  failure  of  a  proceeding  simply  because  the 
remedy  should  be  by  mandamus,  instead  of  certiorari,  or  the  reverse. 
In  such  a  case  the  court  may  grant  either  writ.  Code  Civ.  Proc.  § 
2148a.  So  that,  even  if  the  relator's  remedy  is  by  mandamus,  instead 
of  certiorari,  the  proceeding  should  not  be  dismissed. 

I  think  the  motion  to  quash  the  writ  should  be  denied,  and  that  the 
proceeding  of  the  board  should  be  annulled,  and  an  order  made  direct- 
ing the  board  of  supervisors  to  consider  and  pass  upon  the  application 
of  the  relator. 


(178  App.  Dlv.  824) 

B.  FOUGBKA  &  CO.,  Inc.,  v.  CITX  OP  NEW  YORK  ct  al.     CHARLES  N. 
CBITTENTON  CO.  v.  SAME.     PI/ANTEN  v.  SAME. 

(Supreme  (3ourt,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  Health  «=»8 — Board  of  Health — ^Powbb  to  Adopt  Obdiwawces — Ratifi- 

cation BT  Legislatubb. 

Though  the  board  of  health  of  the  dtr  of  New  York  has  authority  to 
adopt  sanitary  ordinances,  particular  sections  of  its  Sanitary  Code,  not 
specifically  ratified  by  the  Legislature,  are  open  to  attack  on  the  ground 
of  unreasonableness,  as  they  would  not  be  if  enacted  by  the  Legislature  or 
specifically  ratified  by  it. 

[Ed.  Note. — For  other  cases,  see  Health,  Cent.  Dig.  g  7.] 

2.  Injunction  ®=356 — Trade  Secrets — Composition  of  Patent  Msdicink. 

Trade  secrets,  such  as  the  composition  of  a  patent  medicine,  are  proper- 
ty, and  in  proper  case  will  be  protected  by  the  courts  against  unauthorieed 
disclosure. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  110.] 

3.  Constitutional  Law  <S=>81 — Police  Power — Destruction  op  Pbopkbty. 

A  law  or  ordinance  properly  within  the  scope  of  the  police  power  is  not 
objectionable  because  its  enforcement  may  incidentally  Injure  or  destroy 
a  profitable  business. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  g  148.]. 

4.  Dbuooists  €=9l — Police  Power — Regulvtion  of  MANUFACTrRE  and  Use 

OF  Medicines  and  Dbuos. 

The  subject  of  the  manufacture,  distribution,  and  use  of  medicines  and 
drugs  is  appropriate  for  regulation  under  the  state's  police  power. 

[Ed.  Note. — For  other  cases,  sec  Druggists,  Cent.  Dig.  §  1.] 

5.  Municipal  Corporations  ^=363(1) — Police  Power— Ordinance. 

Whether  an  ordinance  regulating  the  manufacture,  distribution,  and 
use  of  metUcines  and  drugs,  purporting  to  have  been  adopted  in  the  exer- 
cise of  police  power,  is  calculated  and  appropriate  to  accomplish  its  end,  is 
open  to  judicial  scrutiny. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dlz.  » 
155,  1384,  1879.1 

6.  Witnesses  <S=3293 — Self-Cbimination — Cobpobations. 

The  constitutional  Immunity  from  self-crlmination  does  not  extend  to 
corporations. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §{  1009-1014.] 

7.  DRrooiBTS  ^sl — Police  Power— Ordinance  Regulating  Patent  Medi- 

cines. 

Sanitary  Code  of  Board  of  Health  of  City  of  New  York,  §  117  requir- 
ing manufacturers  of  patent  medicines  to  file  certificate  stating'  tlie  In- 
gredients thereof,  and  providing  that  such  certificate  sOiall  not  be  open 
to  public  Inspection,  is  not  a  legitimate  exercise  of  the  state's  police- 

*=>Por  oUier  casm  see  Bame  topic  *  KBY-NUMBBR  In  all  Key-Numbered  DlgeaU  ft  Indaza*. 
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power  to  deal  with  the  subject  of  the  manufacture,  dlstrltmtlon,  and  nee 
of  medicine  and  drugs,  by  requiring  that  the  public  be  informed  as  to 
what  Ingredient  the  medicine  contains,  since  it  Is  not  calculated  nor  In- 
tended to  give  such  Information  to  the  public. 
(Ed.  Note. — For  other  cases,  see  Druggists,  Cent  Dig.  J  1.] 

8.  WrrNEssEs  ®=a293 — Sklf-Ckimination — Obdinance  of  Boabd  of  Health — 
iNVAunrnr. 

Sanitary  Code  of  Board  of  Health  of  City  of  New  York,  §  117,  enacted  to 
secure  Information  on  which  to  base  prosecutions  for  violations  of  law,  en- 
titled "Regulating  the  Sale  of  Prwrletary  and  Patent  Medicines,"  pro- 
vides that  no  such  medicine,  manufactured  or  Intended  for  Internal 
human  use,  shall  be  sold,  held  for  sale,  or  given  away  in  New  York  City 
until  the  names  of  the  liigredlent.<i  of  the  medicine  shall  be  registered  in 
the  department  of  health,  and  provides  that  the  names  of  the  Ingredients 
80  registered  shall  be  regarded  as  confidential,  and  not  open  to  Inspection 
by  the  public  or  any  person  other  than  the  ottlclal  custodian  of  the 
records,  such  persons  as  may  be  authorized  by  law  to  Insp'ect  them,  and 
those  duly  authorized  to  prosecute  or  enforce  the  federal  statutes,  the 
laws  of  the  state  of  New  York,  civil  and  criminal,  and  the  ordinances  of 
the  city,  but  only  for  such  prosecution  or  enforcement  Held,  that  the 
ordinance  Is  Invalid,  because  forcing  persons  required  to  file  such  certlti- 
cate  to  furnish  evidence  against  themselves  for  use  In  a  criminal  procse- 
cution. 
[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  1009-1014.J 

Submissions  of  controversies  between  E.  Fougera  &  G>..  the  Charles 
N.  Crittenton  Company,  and  Herman  Rolff  Planten,  trading  under  the 
name  of  H.  Planten  &  Son,  and  the  City  of  New  York  and  its  Depart- 
ment of  Health.  Judgment  in  each  case  for  plaintiff,  as  prayed  for  in 
the  submissions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE, 
and  DAVIS,  JJ. 

Charles  M.  Russell,  of  New  York  City,  for  plaintiff  E.  Foiisera  &  Co. 

George  W.  Wlckersham,  of  New  York  City,  for  plaintiffs  Crittenton  Co.  and 
Planten. 

Terence  Farley  and  John  F.  O'Brien,  both  of  New  York  CUy,  for  defendants. 

SCOTT,  J.  These  three  controversies  all  involve  the  same  question, 
and  are  all  submitted  upon  agreed  statements  of  fact.  The  several 
plaintiffs  are  manufacturers  or  dealers  in  what  are  commonly  known 
as  proprietary  or  patent  medicines,  intended  to  be  used  internally. 
Many  of  these  medicines  have  been  in  common  use  for  years,  so  that 
their  names  have  become  familiar  to  the  public.  Their  ingredients 
and  the  formulae  under  which  they  are  prepared  are  jealously  guarded 
trade  secrets,  and  as  such  are  considered  to  be  of  great  value. 

[1]  The  judgment  which  each  of  these  plaintiffs  seeks  is  to  restrain 
the  defendants  from  taking  steps  to  enforce  sections  116  and  117  of 
the  Sanitary  Code  and  the  regulations  adopted  by  the  board  of  health 
to  carry  said  sections  into  effect.  .  It  is  conceded  that  the  board  of 
health  has  power  to  enact  a  sanitary  code  and  that  the  sections  above 
referred  to,  if  valid,  have  all  the  force  and  effect  of  law.  But,  while 
the  board  of  health  has  authority  to  adopt  sanitary  ordinances,  these 
particular  sections  of  the  Code  have  not  been  specifically  ratified  by 
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the  Legislature.  They  are  therefore  open  to  attack  on  the  ground  of 
unreasonableness,  as  they  would  not  be  if  enacted  by  the  Legislature, 
or  specifically  ratified  by  the  Legislature  after  enactment  by  the  board 
of  health.  Matter  of  Stubbe  v.  Adamson,  Fire  Com'r,  220  N,  Y.  459, 
116  N.  E.  372. 

Section  117,  to  which  the  plaintiffs  particularly  object,  reads  as 
follows : 

,  "Sec.  117.  Reffulating  the  Bale  of  Proprietary  and  Patent  Medicinet. — No 
proprietary  or  patent  medicine  manufactured,  prepared,  or  Intended,  for  In- 
fernal human  use,  shall  he  held,  offered  for  sale,  sold,  or  given  away.  In  the 
city  of  New  York,  until  the  following  requirements  shall,  in  each  instance, 
have  been  met: 

"The  names  of  the  ingredients  of  every  such  medicine,  to  which  the  thera- 
peutic effects  claimed  are  attributed,  and  the  names  of  all  other  ingredients, 
except  such  as  are  physiologically  inactive,  shall  be  registered  in  the  depart- 
ment of  health  in  such  manner  as  the  regulations  of  the  board  of  health 
may  prescribe. 

"The  expression  'proprietary  or  patent  medicine,'  for  the  purposes  of  this 
section,  shall  be  taken  to  mean  and  include  every  medicine  or  medicinal 
compound  manufactured,  prepared,  or  Intended,  for  internal  human  use,  the 
name,  composition,  or  definition  of  which  Is  not  to  be  found  in  the  United 
States  Pharmacopoeia  or  National  Formulary,  or  which  does  not  bear  the 
name  of  all  of  the  Ingredients  to  which  the  therapeutic  effects  claimed  are 
attributed,  and  the  names  of  all  other  Ingredients  except  such  as  are  physio- 
logically Inactive,  conspicuously,  clearly,  and  legibly  set  forth,  in  English,  on 
the  outside  of  each  bottle,  box,  or  package  in  which  the  said  medicine  or 
medldnal  compound  is  held,  offered  for  sale,  sold,  or  given  away. 

"The  provisions  of  this  section  shall  not,  however,  apply  to  any  medicine 
or  medicinal  compound  prepared  or  compounded  upon  the  written  prescription 
of  a  duly  licensed  physician,  provided  that  such  prescription  be  written  or  is- 
sued for  a  spedflc  person  and  not  for  general  use,  and  that  such  medicine  or 
medicinal  compound  be  sold  or  given  away  to  or  for  the  use  of  the  person  for 
whom  it  shall  have  been  prescribed  and  prepared  or  compounded ;  and  provid- 
ed, also,  that  the  said  prescription  shall  have  been  filled  at  the  establishment  or 
place  where  such  medicine  or  medicinal  compound  is  sold  or  given  away,  In 
chronological  order  according  to  the  date  of  the  receipt  of  such  prescription 
at  such  establishment  or  place. 

"Every  such  prescription  shall  remain  so  filed  for  a  period  of  five  years. 

"The  names  of  the  ingredients  of  proprietary  or  patent  medicines,  registered 
in  accordance  with  the  terms  of  this  section,  and  all  Information  relating 
thereto  or  connected  therewith,  shall  be  regarded  therewith  as  confidential, 
and  shall  not  be  open  to  inspection  by  the  public  or  any  persons  other  than 
the  official  custodian  of  such  records  in  the  department  of  health,  such  persons 
as  may  be  authorized  by  law  to  Inspect  such  records,  and  those  duly  author- 
ized to  prosecute  or  enforce  the  federal  statutes,  the  laws  of  the  state  of  New 
York,  both  criminal  and  civil,  and  the  ordinances  of  the  city  of  New  York,  but 
only  for  the  purpose  of  such  prosecution  or  enforcement. 

"This  section  shall  take  effect  December  31,  1915." 

It  will  be  observed  that  this  section  requires,  as  to  every  proprietary 
or  patent  medicine  held,  offered  for  sale,  sold,  or  given  away  in  the 
city  of  New  York,  that  the  names  of  every  ingredient,  except  such  as 
are  physiologically  inactive,  must  either  be  made  public  by  being  clearly 
and  legibly  set  forth  in  English  upon  the  container  in  which  the  medi- 
cine is  held,  offered  for  sale,  sold,  or  given  away,  or  that  the  names  of 
all  such  ingredients  shall  be  registered  in  the  department  of  health. 
It  is  not  required  that  the  quantity  of  each  ingredient  shall  be  regis- 
tered, nor  the  formulae  used  in  combining  the  several  ingredients,  but 
it  is  admitted  by  the  agreed  case  that : 
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"Tlie"  disclosure  to  plaintiff's  competitors  of  the  names  of  the  physiologi- 
cally active  Ingredients  of  said  preparation  mlght»enable  such  competitors  to 
ascertain  therefrom  the  proportion  of  the  said  Ingredients  and  the  methods  of 
combining  them;  that  there  Is  a  possibility  that,  by  the  disclosure  of  the 
names  of  such  ingredients  to  the  department  of  health,  such  competitors 
may  secure  the  Information  thns  disclosed;  and  that  the  revealing  of  such 
Information  to  plaintiff's  competitors  would  probably  result  in  great  damage 
and  Injury  to  the  business  of  plaintiff,  In  which  it  has  Invested  a  large 
amount  of  money." 

It  is  to  this  possible,  and,  as  the  plaintiffs  argue,  probable,  disclosure 
of  the  secret  formulae  to  their  competitors  that  the  several  plaintiffs 
most  seriously  object  They  insist  that  the  proviso  in  the  ordinance 
that  "the  names  of  the  ingfredients  of  proprietary  and  patent  medicines, 
registered  in  accordance  with  the  terms  of  this  section,  and  all  informa- 
tion relating  thereto  or  connected  therewith  shall  be  regarded  as  con- 
fidential and  shall  not  be  open  to  inspection  by  the  public  or  any  person 
other  than  the  official  custodian  of  such  records  in  the  department  of 
health"  and  certain  other  persons  in  the  public  service,  does  not  afford 
certain  or  adequate  protection  to  their  trade  secrets,  and  it  is  admitted, 
by  the  clause  quoted  above  from  the  agreed  case,  that  complete  pro- 
tection cannot  be  assured  if  the  ordinance  be  carried  out.  We  may  as- 
stune,  therefore,  that  the  enforcement  of  the  ordinance  will  endanger 
and  perhaps  destroy  the  plaintiff's  trade  secrets. 

[2]  That  such  trade  secrets  are  property,  and  are  often  very  valua- 
ble property,  and  will  in  a  proper  case  be  protected  by  the  courts 
against  unauthorized  disclosure,  cannot  be  and  is  not  denied  (Harvey 
V.  National  Drug  Co.,  75  App.  Div.  103,  17  N.  Y.  Supp.  674;  Tabor 
V.  Hoffman,  118  N.  Y.  30,  23  N.  E.  12,  16  Am.  St.  Rep.  740),  and  un- 
der the  concession  contained  in  the  agreed  case  it  is  apparent  that  the 
enforcement  of  the  ordinance  may  result  in  depriving  the  plaintiffs  of 
their  property  by  destroying  the  secrecy  which  alone  gives  value  to 
their  formulae.  This  is  cl^ed  to  be  forbidden  both  by  the  federal 
and  state  Constitutions. 

[3]  The  ordinance,  however,  if  it  can  be  sustained  at  all,  must  be  so 
sustained  as  a  legislative  exercise  of  the  reserved  police  power  of  the 
state,  and  it  is  not  a  valid  objection  to  a  law  or  ordinance  properly 
within  the  scope  of  the  police  power  that  its  enforcement  may  inciden- 
tally injure  or  destroy  a  profitable  business,  Reinman  v.  Little  Rock, 
237  U.  S.  171,  35  Sup.  Ct.  511,  59  L.  Ed.  900;  Hadacheck  v.  Los  An- 
geles, 239  U.  S.  394,  36  Sup.  Ct.  143,  60  L.  Ed.  348.  The  ordinance  un- 
der consideration  does  not  compel  plaintiffs,  or  any  one  else  manufac- 
turing or  dealing  in  patent  or  proprietary  medicines,  to  make  public 
their  secret  formulae.  It  merely  forbids  them  to  hold  or  deal  in  the 
medicines  within  the  city  of  New  York  without  publishing  or  register- 
ing their  therapeutic  ingredients.  As  to  all  the  rest  of  the  world  they 
are  left  free  to  deal  with  them  as  they  see  fit.  The  effect  of  the  ordi- 
nance cannot  be,  therefore,  to  utterly  destroy  the  secrecy  of  the  for- 
mulae, unless  plaintiffs  elect  to  run  the  risk.  The  enforcement  of  the 
ordinance  need  not,  therefore,  utterly  destroy  the  value  of  plaintiff's 
cherished  trade  secrets,  but  merely  reduce  the  opportunity  to  derive 
profits  therefrom.    Still  the  plaintiffs  are  entitled  to  protection  against 
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even  this  partial  interference  with  their  business,  if  it  is  unlawfully 
threatened.  " 

This  brings  us  to  a  consideration  of  the  question  whether  or  not  the 
ordinance  is  a  valid  exercise  of  the  police  power.  As  has  frequently 
been  recognized  by  judicial  authority  it  would  be  almost,  if  not  quite, 
impossible  to  lay  down  a  definite,  final  rule,  applicable  to  all  cases,  as  to 
the  allowable  extent  to  which  the  police  power  may  be  used.  The  gen- 
eral rule  upon  the  subject  is,  however,  fairly  well  defined.  In  Lawtoci 
V.  Steele,  152  U.  S.  133-137,  14  Sup.  Ct.  499,  501,  38  L.  Ed.  1076,  it 
was  said  by  Mr.  Justice  Brown,  speaking  for  the  Supreme  Court  of 
the  United  States,  that : 

"It  must  appear,  first,  that  the  Interests  of  the  public  generally,  as  dis- 
tinguished from  those  of  a  partlcnlnr  class,  require  such  iuterference ;  and, 
second,  that  the  means  are  reasonably  necessary  for  the  accompIlsbm«it  of 
the  purpose,  and  not  unduly  oppressive  upon  Individuals.  The  Legislature 
may  not,  under  the  guise  of  protecting  the  public  interests,  arbitrarily  inter- 
fere with  private  business,  or  impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations." 

And  in  Colon  v.  Lisk,  153  N.  Y.  188,  47  N.  E.  302,  60  Am.  St  Rep. 
609,  our  own  Court  of  Appeals,  after  quoting  the  foregoing  with  ap- 
proval, stated  the  same  rule  in  the  following  language :  The  court  de- 
clared (153  N.  Y.  197,  47  N.  E.  305,  60  Am.  St.  Rep.  609)  that  a  law 
passed  under  the  guise  of  tlie  police  power — 

"must  tend  towards  the  preservation  of  the  lives,  health,  morals,  or  welfare 
of  the  community,  and  the  court  must  be  enabled  to  see  some  clear  and  real 
connection  between  the  assumed  purpose  of  the  law,  and  the  actual  provisions 
thereof,  and  that  the  latter  tend  in  some  plain  and  appreciable  manner  towards 
the  aceompllshmeut  of  the  objects  for  which  the  Legislature  may  use  this 
power.  Health  Dept  v.  Kector,  145  N.  Y.  32-39,  39  N.  E.  833,  27  L.  B.  A. 
710,  45  Am.  St.  Eep.  579." 

[4]  The  subject  of  the  manufacture,  distribution,  and  use  of  medi- 
cines and  drugs  is  a  very  common  and  very  appropriate  one  for  regu- 
lation under  the  police  power  of  the  state,  and  at  first  blush  it  might 
appear  that  the  ordinance  under  consideration  should  be  held  valid  be- 
cause it  deals  with  that  subject,  and  we  have  no  doubt  that  the  purpose 
of  the  framers  of  the  ordinance  was  to  protect  the  public  welfare  by 
preventing  the  sale  of  fraudulent  remedies  as  to  which  more  is  prom- 
ised than  can  be  fulfilled  and  which  may  in  fact  be  actually  harmful. 
Such  a  purpose  is  laudable  and  its  accomplishment  within  the  power  of 
the  law  making  authorities. 

[6]  There  remains  the  question,  however,  whether  or  not  this  par- 
ticular ordinance  is  "calculated  and  appropriate  to  accomplish  that 
end,"  and  this  question  is  open  to  judicial  scrutiny.  The  plaintiffs 
claim  that  it  is  not  calculated  and  appropriate  to  achieve  the  purpose 
desired.  It  is  argued  by  defendants  that,  where  a  remedy  is  offered 
for  sale  to  the  public  with  the  representation  that  it  is  calculated  to 
produce  certain  therapeutic  results,  those  to  whom  it  is  offered  should 
be  informed  what  ingredients  it  contains  from  which  such  results  may 
be  produced.  The  plaintiffs  answer  this  argument  by  pointing  out  that 
the  ordinance  is  neither  calculated,  nor  apparently  intended,  to  give 
such  information  to  the  public,  because  it  contains  provisions,  possibly 
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inadequate,  indeed,  but  apparently  designed  to  prevent  this  information 
becoming  publicly  and  generally  disseminated. 

Another  entirely  laudable  object  to  be  obtained  by  regulatory  legis- 
lation respecting  medical  preparations  is  to  prevent  the  sale  and  use, 
in  a  disguised  form,  of  habit-forming  drugs ;  but  as  to  each  of  the  pro- 
prietary medicines  dealt  in  by  these  plaintiffs  it  is  expressly  stipulated, 
as  one  of  the  facts  of  the  case,  that  they  contain  no  ingredients  in  viola- 
tion of  the  provisions  of  the  health  laws  of  the  United  States  or  of  the 
state  of  New  York,  and  no  greater  quantity,  if  any,  of  opium,  or  mor- 
phine, or  heroin,  or  codine,  or  chloral,  or  its  salts,  than  is  expressly 
permitted  by  the  laws  of  the  state  of  New  York.  It  is  stipulated  in 
the  agreed  statement  of  facts  as  follows : 

"XXVIl.  That  the  admitted  object  of  defendants  In  the  enactment  of 
said  revised  Sanitary  Code  and  regulations  is  to  secure  information  upon 
wblch  to  base  prosecutions  for  violations  of  law,  if  in  tbeir  opinion  the  facts 
disclosed  in  accordance  therewith  shall  so  warrant" 

[8]  In  view  of  this  concession,  coupled  with  that  provision  of  the 
ordinance  itself  which  provides  that  the  registered  certificate  of  ingre- 
dients shall  be  open  to  the  inspection  of  "such  persons  as  may  be 
*  *  *  duly  authorized  to  prosecute  or  enforce  the  federal  statutes, 
the  laws  of  the  state  of  New  York,  both  criminal  and  civil,  and  the 
ordinances  of  the  city  of  New  York,  but  only  for  the  purpose  of  such 
prosecution  or  enforcement,"  the  plaintiffs  strenuously  argue  that  the 
ordinance  is  invalid,  because  it  would  force  the  persons  required  to 
file  such  certificate  to  furnish  evidence  against  •  themselves  for  use 
in  a  criminal  prosecution.  People  ex  rel.  Ferguson  v.  Reardon,  197 
N.  Y.  236, 90  N.  E.  829,  27  L.  R.  A.  (N.  S.)  141,  134  Am.  St.  Rep.  871. 
This  appears  to  be  a  serious  objection  to  the  validity  of  the  ordinance, 
for  while  it  is  true  that  the  constitutional  immunity  from  self-crimina- 
tion does  not  extend  to  corporations,  such  as  are  two  of  the  plaintiffs, 
in  these  cases,  the  ordinance  is  not  limited  in  its  scope  to  corporations, 
but  applies  to  natural  persons  as  well,  if  engaged  in  distributing  pro- 
prietary or  patent  medicines,  and  we  much  doubt  whether,  if  the  ordi- 
nance is  invalid  as  to  individuals,  it  can  be  sustained  as  to  corporations, 
for  it  is  far  from  clear  that  the  board  of  health  intended,  or  would 
have  been  willing,  to  so  frame  its  ordinance  as  to  make  it  inapplicable 
to  one  class  of  dealers  in  proprietary  medicines  and  applicable  to  oth- 
ers. James  v.  Bowman,  190  U.  S.  127,  23  Sup.  Ct.  678,  47  L.  Ed.  979; 
Employers'  Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed. 
297;  Hauser  v.  North  British  &  Mercantile  Ins.  Co.,  152  App.  Div.  91, 
136  N.  Y.  Supp.  1015,  affirmed  206  N.  Y.  455,  100  N.  E.  52,  42  L.  R. 
A.  (N.  S.)  1139,  Ann.  Cas.  1914B,  263.  To  make  such  a  discrimination 
would  not  only  be  unjust,  but  would  practically  destroy  the  efificacy  of 
the  ordinance. 

We  have  not  overlooked  the  case  of  Savage  v.  Jones,  225  U.  S.  501, 
32  S'up.  Ct.  715,  56  L.  Ed,  1182,  upon  which  defendants  chiefly  rely  to 
uphold  the  attacked  ordinance.  That  case  upheld  the  validity  of  a 
statute  of  the  state  of  Indiana,  which  required  every  person  dealing, 
in  that  state,  in  "concentrated  commercial  feeding  stuff"  for  domestic 
animals,  to  file  with  the  state  chemist  a  statement  containing,  among 
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Other  things,  the  ingredients  from  which  the  artide  was  compounded 
and  the  minimum  percentage  of  crude  fat  and  crude  protein,  and  the 
maximum  percentage  of  fiber  contained  in  the  article  to  be  sold.  The 
statute  thus  upheld,  however,  differed  in  some  important  particulars 
from  the  ordinance  we  are  now  engaged  in  considering,  and  these,  as 
the  plaintiffs  argue,  serve  to  differentiate  that  case  from  the  present. 

Finally,  the  plaintiffs  insist  that  the  ordinance  and  the  regulations 
adopted  by  the  board  of  health  to  enforce  it  conflict  with  articles  4  and 
10  of  the  Public  Health  Law  of  the  state  (Consol.  Laws,  c.  45),  which 
deal  rather  broadly  with  the  same  subject  dealt  with  by  the  ordinance 
in  (mestion  here. 

[i,  8]  Other  objections  are  urged  to  the  validity  of  the  ordinance 
which  it  is  unnecessary  to  discuss.  For  the  reasons  already  stated, 
we  are  of  the  opinion  that  the  ordinance  in  its  present  form  is  legally 
objectionable,  and  is  invalid. 

Judgment  will  therefore  be  entered  in  each  case  in  favor  of  the  plain- 
tiffs therein  as  prayed  for  in  the  submissions,  without  costs.  Settle 
orders  on  notice.    All  concur. 


(178  App.  Dlv.  862) 

BEHRMANN  v.  SBTBEL  et  aL 

(Supreme  C!ourt,  Appellate  Division,  First  Department    July  13,  1917.) 

1.  Trusts  iS=>357(1) — Bona  FIdk  Pxtkchaseb — Pbotection  Aeteb  Making  In- 

quiry. 

A  bona  fide  purchaser  of  trust  property,  having  made  inquiry  suggested 
by  the  transaction,  would  be  protected  In  taking  an  assignment  thereof, 
where  such  Inquiry  showed  that  trustee  had  full  power  to  malie  the  sale. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  H  53»-542,  560-552.] 

2.  Tbusts  «=9372(3) — FotiowiNG  Trust  Pbopkbtt — ^Bona  Fidk  Pubchaseb 

SUFilCIKNCY    OF   EVIDENCE. 

Evidence  held  to  show  that  defendant  was  a  bona  fide  purchaser  of  a 
bond  and  mortgage  belonging  to  a  trust  estate,  without  notice  of  any  in- 
flrnilty  Inherent  in  the  transaction,  where  the  trustee  had  been  given  au- 
thority to  sell  the  securities,  which,  however,  were  not  held  in  the  bene- 
ficiary's name,  or  that  of  the  trustee,  and  where  the  purchaser  had  had 
previous  Independent  transactions  with  trustee  in  relation  to  her  own 
property,  of  which  he  had  the  handling. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  if  602,  603.] 

8.  Trusts  €=>372(3) — Following  Trust  Prohebtt — ^Bona  Fide  Purchaser — 
Consideration — Evidence. 

Evidence  held  sufficient  to  show  that  the  purchaser  of  bonds  and  mort- 
gages, belonging  to  a  trust  estate,  gave  valuable  consideration  for  the 
securities,  where  the  purchaser  had  an  account  with  the  trustee  regard- 
ing a  transaction  of  her  own,  and  where  on  the  trustee's  books  she  was 
charged  with  the  amount  of  the  trust  securities,  and  the  fact  that  this 
was  merely  a  matter  of  bookkeeping  entries   was  ImmateriaL 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  g§  602,  603.] 

4.  Trusts  €=357(1) — Bight  of  Bona  BltDB  Purchaser. 

A  purchaser  of  trust  property,  for  valuable  consideration,  without 
notice,  obtaining  t^e  legal  title  at  the  time  of  his  purchase,  is  entitled  to 
priority  in  equity  as  well  as  at  law,  according  to  the  maxim  that,  where 
equities  are  equal,  the  law  will  prevail. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  $$  539-542,  550-^2.] 

»  ■  —  ...  m    ~ .  ■ 
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5.  Tbusts  <S=5»372(S) — Suit  to  Foiiow  TBxrsT  Pbopbbtt— Bona  Fidb  Pttrchab- 

KB SUTFICIENCT   OF   EVIDBNCE. 

In  a  suit  to  follow  trust  property,  evidence  held  to  show  tbat  defend- 
ant estate  gave  fall  value  for  a  mortgage,  In  which  a  trust  estate  was  In- 
terested, where  the  trustee  transferred  the  mortgage  to  himself  as  execu- 
tor of  defendamt  estate,  and  gave  the  estate's  check  to  hia  firm  In  pay- 
ment therefor. 

(Ed.  Note.— For  Other  cases,  see  Trusts,  Cent  Dig.  {}  fl02,  603.] 
6w  'Vblvstb  €=>362 — Riobt  to  Foiiow  Trust  Pbopbhitt. 

A  cestui  que  trust  is  not  debarred  from  following  trust  property  which 
her  trustee  has  stolen  or  given  -away,  without  consideration,  because,  by 
appointing  Mm  trustee,  she  put  him  in  a  pcmitlon  to  defraud  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  S§  660-5ei2.] 

Clarke,  P.  J.,  and  Soott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  F.  Behrmann,  as  substituted  trustee  of  Fan- 
nie Clarkson,  against  Frederick  W.  Seybel  and  another,  as  execu- 
tors of  Daniel  E.  Seybel,  and  others.  From  a  judgment  entered 
on  decision  after  trial  at  Special  Term,  dismissing  complaint  against 
the  executor  of  Mary  J.  Alker,  and  defendant  Alexander  M. 
Welch,  and  in  favor  of  plaintiff  against  the  executors  of  Daniel  E. 
Seybel,  and  directing  that  defendant  Park  Mortgage  Company  execute 
and  deliver  to  defendant  Welch,  executor  of  Isaac  M.  Dyckman,  an 
assignment  of  a  $200  interest  in  a  certain  mortgage,  plaintiff  appeals. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DAVIS- 
and  SHEARN,  JJ. 

William  A.  Keating,  of  New  York  City,  for  appellant. 
Ira  B.  Stewart,  of  New  York  City,  for  respondent  Union  Trust  Co. 
of  New  York. 

Eliot  Tuckerman,  of  New  York  City,  for  respondent  Welch. 

DAVIS,  J.  This  action  is  brought,  first,  to  compel  an  accounting  by 
the  executors  of  Daniel  E.  Seybel,  for  the  purpose  of  ascertaining  the 
amount  of  money  justly  and  equitably  due  to  the  plaintiff  from  the  es- 
tate of  Daniel  E.  Seybel;  second,  to  compel  the  defendant  Union 
Trust  Company,  as  executor  of  Mary  J.  Alker,  to  assign  to  the  plain- 
tiff a  certain  bond  and  mortgage  for  $6,000  made  by  Leon  Noel  to  the 
Park  Mortgage  Company,  and  for  a  judgment  decreeing  that  the  de- 
fendant Park  Mortgage  Company,  pay  to  the  plaintiff  such  part  of  the 
$6,000  as  would  represent  that  part  of  the  mortgage  which  the  execu- 
tors of  Mary  J.  Alker  failed  to  transfer  to  ihe  plaintiff ;  third,  to  com- 
pel the  Park  Mortgage  Company  to  assign  to  the  plaintiff  $200  of  the 
mortgage  of  John  Kitson  Wright  and  wife,  made  to  the  Park  Mortgage 
Company;  and,  fourth,  to  trace  the  moneys  alleged  to  belong  to  the 
plaintiff  for  the  purpose  of  declaring  that  the  property  represented  by 
the  money  be  impressed  with  a  trust  in  behalf  of  the  plaintiff. 

The  court  at  Special  Term  dismissed  the  complaint  against  the  execu- 
tor of  Mary  J.  Alker  and  the  defendant  Welch,  as  executor,  on  the  mer- 
its, and  rendered  judgment  in  favor  of  William  F.  Behrmann,  as  sub- 
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stituted  trustee  of  Fannie  Claikson,  against  the  executors  of  Seybel 
for  $6,000,  and  for  the  further  sum  of  $200,  which  latter  amount  was 
the  consideration  received  by  Seybel  from  the  Dyckman  estate  for  the 
purchase  of  Fannie  Clarkson's  share  of  the  Wright  mortgage.  The 
judgment  also  directed  that  the  defendant  Park  Mortgage  Company 
execute  and  deliver  to  the  defendant  Welch,  executor  of  Isaac  M. 
Dyckman,  an  assignment  of  the  $200  interest  in  the  Wright  mortgage. 

Daniel  E.  Seybel,  for  some  time  prior  to  1910,  was  a  member  of  the 
law  firm  of  Silkman,  Fettretch  &  Seybel.  This  firm  did  a  large  busi- 
ness in  the  purchase  and  sale  of  real  estate,  loans  of  money  on  bond 
and  mortgage,  and  in  purchasing  and  selling  bonds  and  mortgages. 
An  important  part  of  their  business  consisted  in  investing  the  moneys 
of  clients  intrusted  to  it  for  that  purpose.  In  order  to  carry  on  the 
business  most  conveniently  for  themselves  and  their  clients,  the  firm 
organized  the  Park  Mortgage  Company.  Whenever  it  purchased  real 
estate  or  mortgages  for  clients,  the  title  thereof  was  taken  in  the  name 
of  the  Park  Mortgage  Company ;  the  latter  issuing  at  the  time  certifi- 
cates showing  the  interest  of  the  clients  in  the  p2irticular  property. 
The  corporation  was  in  the  absolute  control  of  the  members  of  the 
firm ;  they  being  the  officers  and  directors,  and  Seybel  being  the  control- 
ling member  of  the  corporation.  The  corporation  kept  no  bank  ac- 
count and  had  no  money  of  its  own,  nor  did  it  keep  any  books.  The 
moneys  of  the  clients  were  kept  in  the  firm's  bank  account,  and  the 
transactions  with  the  clients  were  recorded  in  the  firm's  books,  and 
statements  of  the  transactions  were  rendered  to  the  clients  in  the  firm 
name.  The  ownership  of  the  various  mortgages  was  shown  in  a  book 
kept  by  the  firm  and  known  as  the  "mortgage  book."  In  this  book  were 
entered  the  names  of  the  owner  of  the  mortgage,  with  a  full  descrip- 
tion of  the  security. 

Silkman  died  in  1910,  and  the  business  was  continued  by  the  new 
firpi  of  Fettretch  &  Seybel.  Fettretch  having  died  in  1912,  the  busi- 
ness went  on  with  the  new  firm  of  Seybel  &  French,  and  was  contin- 
ued by  that  firm  until  the  death  of  Seybel,  on  May  4,  1915.  The  plain- 
tiff, Fannie  Clarkson,  now  Mrs.  Behrmann,  and  Mary  J.  Alker,  were 
both  clients  of  Seybel's  firm,  and  each  intrusted  to  it  money  for  in- 
vestment. Mr.  Seybel  had  full  charge  of  these  investments,  and  it  was 
he  who  decided  into  what  securities  the  money  should  be  placed.  The 
claim  of  the  plaintiff  has  its  origin  in  the  following  circumstances : 

Seybel  had  been  executor  of  the  estate  of  James  Clarkson,  deceased, 
who  was  the  father  of  the  plaintiff.  In  June,  1911,  Seybel,  through 
the  American  Audit  Company,  prepared  an  account  of  his  proceedings 
as  said  executor  and  submitted'  it  to  the  plaintiff  for  her  examination 
and  approval.  Having  examined  the  account,  she  executed  and  ac- 
knowledged a"  receipt  and  release,  by  the  terms  of  which  she  acknowl- 
edged the  receipt  from  Daniel  E.  Seybel  of  $7,343.58  in  cash  and  se- 
curities in  full  payment  and  satisfaction  of  her  one-fifth  share  of  the 
residue  of  the  estate  of  her  father.  This  receipt  states  that  it  is  taken 
as  a  full  discharge  of  Seybel  to  account,  and  that  she  had  examined  the 
account,  covering  a  period  from  September  7,  1893,  down  to  and  in- 
cluding June  1,  1911. 


Digitized  by 


Google 


Sup.  Ct)  BEHBHANN  V.  SBTBEX.  257 

Simultaneously  with  the  execution  of  the  receipt  and  release,  Fannie 
Clarkson  executed  an  instrument  giving  and  granting  unto  Seybel  and 
his  successors  $7,0(X)  in  cash  and  securities,  in  trust,  to  invest  and  re- 
invest the  same  upon  bond  and  niortgage,  upon  property  in  the  state 
of  New  York,  and  upon  such  other  securities  as  trustees  are  permitted 
to  invest  in  under  the  laws  of  the  state  of  New  York.  Seybel  was  also 
authorized  to  receive  the  rents,  inc(»ne,  and  profits  from  such  invest- 
ments, and  to  pay  over  the  net  amount  to  Fannie  Clarkson  during  her 
life.  At  her  death  the  principal  sum  or  the  securities  remaining  in  his 
hands  were  to  be  given  to  sudi  persons  as  she  might  appoint  by  her  last 
will.  The  instrument  then  provides  for  the  disposition  of  this  fund  in 
case  Miss  Clarkson  made  no  appointment  by  will.  The  instrument  also 
empowers  Seybel  and  his  successors  to  sell  and  convey  any  real  prop- 
erty which  may  be  purchased  by  him  upon  the  foreclosure  of  any  mort- 
gage investment  and  to  give  and  deliver  deeds  thereof. 

Among  the  assets  appearing  in  Seybel's  account  of  proceedings  as 
executor  of  Miss  Clarkson's  father  was  the  bond  and  mortgage  of 
Leon  Noel  for  $6,000.  It  represented  part  of  the  $7,343.58  belcmging 
to  Fannie  Clarkson  as  her  share  of  her  father's  estate.  It  was  there- 
fore part  of  the  trust  fund  passing  to  Seybel  under  the  deed  of  trust 
The  mortgage  in  question  was  made  by  Leon  Noel  to  the  Park  Mort- 
gage Company  in  1904.  Chi  the  same  date  that  the  deed  of  trust  was 
executed,  the  Park  Mortgage  Company  executed  and  issued  to  Seybel, 
as  trustee  for  Fannie  Clarkson,  a  certificate  stating  that  it  had  sold 
to  Daniel  E.  Seybel,  as  trustee  for  Fannie  Clarkson,  the  Noel  bond  and 
mortgage  for  $6,000,  and  agreeing  that,  upon  the  surrender  of  the  cer- 
tificate and  on  demand  of  the  person  entitled  to  the  bond  and  mortgage, 
it  would  deliver  an  assignment  of  die  bond  and  mortgage.  This  certifi- 
cate was  signed  by  "Park  Mortgage  Company,  by  Daniel  E.  Seybel, 
Treasurer."  The  bond  and  mortgage  were  never  assigned  to  Fannie 
Clarkson,  or  to  her  trustee,  Seybel,  but  interest  thereon  was  paid  by 
Seybel's  firm  to  Fannie  Clarkson  down  to  December  26,  1914. 

When  this  certificate  was  issued,  it  was  pinned  to  the  bond.  The 
bookkeeper  of  Seybel's  firm  testified  that,  when  a  mortage  was  trans- 
ferred in  this  way,  it  was  the  practice  of  the  firm  to  have  the  Park 
Mortgage  Company  issue  a  certificate  and  pin  it  to  the  bond.  He 
also  testified  that  the  various  clients  who  dealt  with  the  firm  were  aware 
of  this  practice,-  and  that  they  were  told  that  their  interests  were  being 
taken  care  of  in  this  particular  way,  and  knew  that  the  bonds  and 
mortgages  were  held  in  the  name  of  the  Park  Mortgage  Company,  and 
not  in  any  other  name;  one  of  the  purpose£  of  this  practice  being  to 
evade  the  paying  of  personal  tax.  On  the  bo<^  of  the  law  firm  there 
was  an  account  entided  "Daniel  B.  Seybel,  Trustee  for  Fannie  Clark- 
son." This  account  carries  the  Noel  mortgage  and  the  various  pay- 
ments of  interest  made  to  Fannie  Clarkson. 

It  thus  appears  quite  conclusively  that  Fannie  Clarkson  conferred 
upon  Seybel  as  her  trustee  power  to  sell  the  Noel  bond  and  mortgage. 
It  is  quite  true  that  the  Park  Mortgage  Company  did  not  make  a  for- 
mal assignment  of  the  bond  and  mortgage  to  Seybel  as  trustee.  It  sim- 
ply issued  the  certificate  referred  ta    Nevertheless,  S^bel  controlled 
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the  situation,  and  hkd  the  right  under  deed  of  trust  to  him  to  adopt 
wliatever  method  he  pleased  to  sell  the  bond  and  mortgage  for  the 
benefit  of  Miss  Clarkson.  He  made  such  a  transfer  by  causing  the  Park 
Mortgage  Company  to  execute  and  deliver  an  assignment  of  the  bond 
and  mortgage  to  Mary  J.  Alker  under  the  following  circumstances: 
Mary  J.  Allrer  had  been  a  client  of  the  law  firm  for  several  years,  and 
at  one  time  had  placed  in  the  possession  of  the  law  firm  about  $50,000 
for  investment  on  her  account.  On  December  26,  1914,  she  had  a  bal- 
ance of  about  $16,500  in  the  hands  of  the  firm  for  investment,  and  was 
entitled  to  this  money  at  any  time.  On  the  latter  date,  Seybel,  as  trus- 
tee of  Fannie  Clarkson,  caused  the  bond  and  mortgage  to  be  trans- 
ferred to  the  account  of  Mary  J.  Alker;  the  Park  Mortgage  Com- 
pany issuing  a  certificate  to  Mary  J.  Alker  in  form  similar  to  that  for- 
merly issued  to  Daniel  E.  Seybel  as  trustee  of  Fannie  Clarkson.  At 
the  same  time,  the  accoimt  of  Mary  J.  Alker  with  the  firm  was  charged 
with  the  bond  and  mortgage,  and  Seybel's  account,  as  trustee  of  Fannie 
Clarkson,  was  credited  with  $6,000,  the  amount  of  the  mortgage.  The 
parties  stipulated  at  the  trial  that  on  the  26th  of  December,  1914,  the 
firm  of  Seybel  &  French  had  in  their  hands  uninvested  funds  of  Mrs. 
AUcer  amounting  to  more  than  $6,000,  part  of  which  was  the  proceeds 
of  a  mortgage  which  had  been  paid  off  May  19,  1914.  It  was"  also  stip- 
ulated that  a  finding  to  that  effect  be  made  by  the  court,  and  that  find- 
ing was  made. 

Under  the  circumstances  of  this  case  it  cannot  be  said  that  Seybel 
caused  the  Noel  mortgage  to  be  transferred  to  Mrs.  Alker  to  pay  an 
antecedent  debt.  In  March,  1915,  Mrs.  Alker  decided  to  transfer  her 
account  from  Seybel  &  French  to  the  Union  Trust  Company.  Accord- 
ingly a  representative  of  the  Trust  Company  called  upon  the  firm  and 
arranged  to  have  the  accotmt  turned  over  to  the  trust  company.  At 
this  time  the  Noel  bond  and  mortgage  was  still  in  the  name  of  the  Park 
Mortgage  Company,  the  evidence  of  Mrs.  Alker's  ownership  thereof 
being  the  certificate  issued  by  the  mortgage  company  on  December  26, 
1914.  Thereafter  the  Park  Mortgage  Company  executed  and  deliv- 
ered an  assignment  of  the  Noel  bond  and  mortgage  to  Mary  J.  Alker, 
and  this  bond  and  mortgage,  with  other  property,  was  turned  over  to 
Mrs.  Alker's  representative,  and  her  account  with  the  firm  of  Seybel  & 
French  closed.  It  is  claimed  by  the  plaintiff,  among  other  things,  that 
this  assignment  was  without  consideration  and  in  fraud  of  the  plain- 
tiff's rights. 

[  1  ]  It  thus  appears  that  the  plaintiff  and  Mrs.  Alker  stood  in  some- 
what different  positions  with  reference  to  the  sale  of  the  Noel  bond  and 
mortgage.  In  the  first  place,  the  sale  was  made  possible  by  the  plain- 
tiff. There  is  no  doubt  that  under  the  deed  of  trust  to  Seybel  he  had 
full  power  to  make  the  sale  to  Mrs.  Alker.  Moreover,  &e  plaintiff 
never  took  the  trouble  to  ascertain  if  the  bond  and  mortgage  had  been 
assigned  to  her  trustee,  Seybel.  The  result  was  to  permit  the  legal  title 
to  remain  in  the  Park  Mortgage  Company,  and  she  is  properly  charge- 
able with  the  consequences  naturally  flowing  from  this  omission.  One 
of  the  consequences  was  to  permit  Mrs.  Alker  to  take  the  assignment 
of  the  Noel  bond  and  mortgage  directly  from  the  Park  Mortgage  Com- 
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pany,  with  no  indication  that  it  was  trust  property.  There  is  nothing 
in  the  record  to  show  that  Mrs.  Alker  had  any  knowledge  of  any  pri- 
vate arrangement  between  the  plaintiff  and  Seybel,  and  when  she  took 
over  the  assignment  of  the  bond  and  mortgage  from  the  Park  Mort- 
gage Company  there  was  nothing  in  the  transaction  to  make  her  sus- 
pect that  they  were  the  property  of  the  plaintiff  or  her  trustee.  Had 
she  been  made  aware  of  that  fact,  and  then  made  an  inquiry  as  to  the 
power  of  the  trustee  to  sell,  she  would  have  discovered  that  the  plaintiff 
over  her  own  signature  had  conferred  full  power  upon  the  trustee 
to  make  the  sale.  Having  made  the  inquiry,  she  would  have  met  the 
full  measure  of  her  duty  as  a  purchaser,  and  would  be  protected  in 
taking  the  assignment.  Spencer  v.  Weber,  163  N.  Y.  493,  502,  57  N. 
E.  753. 

[2,  3]  I  think  it  is  clear  that  Mrs.  Alker  was  a  bona  fide  purchaser 
of  the  bond  and  mortgage,  without  notice  of  any  infirmity  inherent 
in  the  transaction.  It  remains  to  inquire  whether  she  gave  any  consid- 
eration for  the  assignment.  The  financial  transactions  with  botli  Mrs. 
Alker  and  the  defendant  were  carried  on  through  the  firm  of  Seybel  & 
French ;  the  latter  giving  the  firm  checks  in  settlement  of  income  ac- 
counts with  these  clients.  When  the  Noel  bond  and  mortgage  were 
assigned  to  Mrs.  Alker,  she  had  on  deposit  with  the  firm  for  invest- 
ment more  than  the  amount  of  the  bond  and  mortgage.  Her  account 
with  the  firm  was  then  charged  with  the  amount  of  the  bond  and  mort- 
gage, and  the  account  of  Seybel,  as  trustee,  was  credited  with  $6,000. 
It  may  be  ccmtended  that  these  were  merely  bookkeepii^  entries  and 
were  meaningless.  It  is  nevertheless  a  fact  that  in  banks,  trust  com- 
panies, and  other  business  houses  property  is  effectually  transferred 
every  day  in  this  manner ;  and  in  the  case  at  bar  these  entries  had  the 
effect  of  taking  out  of  the  accoimt  of  Mrs.  Alker  a  credit  of  $6,000, 
which,  up  to  that  time,  had  been  subject  to  her  call,  and  her  account 
with  Seybel  &  French  was  settled  finally  on  that  basis.  The  substance 
of  the  transaction  was.  the  payment  by  Mrs.  AUcer  to  the  trustee  of 
the  plaintiff  of  the  sum  of  $6,000  in  return  for  the  Noel  bond  and  mort- 
gage ;  she  having  at  the  time  more  than  $6,000  on  deposit  with  Seybel 
&  French  for  investment.  For  these  reasons,  I  think  Mrs.  Alker  paid 
a  valuable  consideration  for  the  assignment  of  the  bond  and  mortgage 
and  has  a  right  to  retain  them  as  against  the  plaintiff. 

The  result  arrived  at  would  not  be  changed  even  if  the  trustee  intend- 
ed to  commit  afraud  in  the  transaction.  The  fraud,  if  any,  was  made 
possible  and  easy  by  the  plaintiff's  reUnquishment  of  control  over  her 
property,  and  by  her  failure  to  require  that  the  bond  and  mortgage  be 
held  in  the  name  of  her  trustee.  Where  one  of  two  innocent  parties 
must  suffer  through  the  fraud  of  a  third  party,  he  whose  act  made  the 
fraud  possible  must  bear  the  consequences.  Yeoman  v.  McClenahan, 
190  N.  Y.  121-127,  82  N.  E.  1086;  Kirsch  v.  Tozier  et  al,  143  N.  Y. 
390,  395,  38  N..E.  375,  42  Am.  St.  R^.  729. 

[4]  Finally,  Mrs.  Alker's  executor  holds  the  legal  title  to  the  bond 
and  mortgage  in  question  and  the  case  comes  within  the  equitable 
doctrine  referred  to  in  Perry  on  Trusts  (6th  Ed.)  §  218,  where  the 
author  says: 
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"And  it  may  be  added  tliat  nothing  is  clearer  tban  tbat  a  pnrchaser  for 
yaluable  consideration,  without  notice  of  a  prior  equitable  ri^ht,  obtaining 
the  legal  estate  at  the  time  of  his  purchase,  is  entitled  to  priority  in  equity  as 
well  as  at  law,  according  to  the  w^-known  maxim  that,  wliere  equities  ace 
equal,  the  law  shall  prevail." 

[5]  The  court  has  decreed  that  the  $200  share  of  the  Wright  mort- 
gage shall  be  assigned  by  the  Park  Mortgage  Company  to  tibe  Dyck- 
man  executors,  and  that  Faimie  Clarkson  recover  of  Seybel's  execu- 
tors $200.  Fannie  Clarkson  originally  owned  the  $200  share  in  the 
Wright  mortgage,  but  it  was  never  assigned  to  her  by  the  holder,  the 
Park  Mortgage  Company,  nor  did  the  latter  issue  to  her  the  usual 
certificate  of  ownership.  It  appeared,  however,  on  the  books  of  Seybel 
&  French  in  the  account  of  Seybel,  as  trustee,  under  date  of  December 
1,  1911,  as  the  property  of  Fannie  Clarkson,  and  she  received  the  firm's 
check  for  interest  thereon  down  to  October  22,  1914.  On  October  22, 
1914,  Seybel,  as  one  of  the  executors  of  Dyckman,  bought  the  Wright 
mortgage,  then  reduced  to  $1,700,  for  the  Dyckman  estate,  giving 
therefor  a  check  for  $1,748.45,  drawn  to  the  order  of  Seybel  &  French 
by  himself  as  executor  of  Dyckman.  This  check  was  deposited  in 
the  firm's  account,  and  by  entries  in  the  firm's  books  the  amount  of  the 
check  was  distributed  among  the  accounts  of  those  clients,  who  ap- 
peared by  the  books  to  be  owners  of  the  participating  shares  of  the 
Wright  mortgage.  Two  hundred  dollars  was  thus  credited  to  the  ac- 
count of  Fannie  Clarkson  as  having  been  received  from  the  executors 
of  Dyckman.  Entries  were  also  made  apportioning  the  interest  then 
due.  Thereafter  interest  on  the  Wright  mortgage  was  paid  to  the 
Dyckman  estate.  It  thus  appears  that  the  Dyckman  executors  gave 
full  value  for  the  share  of  Fannie  Clarkson  in  the  Wright  mortgage, 
that  they  bought  it  from  one  upon  whom  she  had  conferred  full  power 
to  sell,  and  the  transaction  was  carried  through  upon  the -books  of 
Seybel  &  French  in  a  manner  with  which  she  was  acquainted,  and 
in  which  she  must  be  held  to  have  acquiesced. 

The  judgment 'of  the  Special  Term  should  be  affirmed,  with  costs. 

LAUGHLIN,  J.,  concurs. 

SHEARN,  J.  (concurring).  I  agree  with  the  opinion  of  Mr.  Justice 
DAVIS  with  the  exception  of  the  statement  therein : 

"The  fraud,  if  any,  was  made  possible  and  easy  by  the  plaintUTs  reUnqolsh- 
ment  of  control  over  her  property  and  by  her  failure  to  require  that  the  bond 
and  mortgage  be  held  in  the  name  of  her  trustee." 

[6]  In  this  particular  I  agree  with  Mr.  Justice  SCOTT  that  a  cestui 
que  trust  is  not  "to  be  debarred  from  following  property  which  her 
trustee  has  stolen  or  given  away  witiiout  consideration,  merely  be- 
cause by  appointing  him  trustee  she  put  him  in  a  position  to  defraud 
her."  In  my  opinion  the  case  turns  upon  the  application  of  the  maxim 
that,  where  the  equities  are  equal,  the  law  shall  prevail. 

SCOTT,  J.  (dissenting).  I  am  strongly  of  the  opinion  that  the  judg- 
ment appealed  from  is  wrong,  and  should  be  reversed.  It  is  one  of  the 
conceded  facts  in  the  case  that  the  Noel  mortgage,  although  held  in 
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the  name  of  the  Park  Mortgage  Company,  was  the  property  of  James 
Clarkson  when  he  died,  and  was  allotted  to  Miss  Clarkson,  now  Mrs. 
Behrmann,  as  a  part  of  her  share  of  his  estate.  When  she  executed 
the  deed  of  trust  to  Seybel,  the  mortgage  was  transferred  to  him  as 
a  part  of  the  trust  fund,  and  he  thereafter  held  it  as  trustee. 

Seybel  went  through  the  form  of  procuring;  a  certificate  of  title 
thereto  from  the  Park  Mortgage  Company,  uie  record  holder.  If 
James  Clarkson,  the  former  owner,  held  an  assignment  from  the  Mort- 
gage Compahy,  it  may  be  assumed  that  Seybel,  who  was  both  the 
executor  of  Clarkson  and  the  trustee  of  plaintiff,  surrendered  the  for- 
mer certificate  issued  to  Clarkson.  At  all  events,  however  the  details 
of  the  transaction  were  carried  out,  we  may  start  with  the  trust  deed 
to  Seybel  and  the  paper  issued  to  him  by  the  Park  Mortgage  Company. 
That  paper  deserves  consideration.  It  is  executed  under  the  seal  of 
the  company,  and  certifies  that  it  (the  company)  has  "this  day  sold 
D.  E.  Seybel  as  trustee  for  Francis  Clarkson,  the  bond  of  Leon  Noel 
for  $6,000  secured  by  mortgage,  covering  premises  239  Van  Cortlandt 
avenue,  Yonkers,  N.  Y."  Then  follows  an  agreement  that  the  mort- 
gage Company  will,  on  demand  and  the  surrender  of  the  certificate, 
deliver  a  formal  assignment  of  the  bond  and  mortgage,  such  as  could 
be  recorded,  or  will,  on  like  demand  and  surrender,  execute  and  deliver 
a  satisfaction  piece. 

By  this  instrument  the  Park  Mortgage  Company  parted  with  all  its 
beneficial  interest  in  and  all  its  actual  title  to  the  debt  evidenced  by 
the  bond  and  the  mortgage  given  to  secure  it.  The  bond  it  had  parted 
with  absolutely,  as  its  certificate  states,  and  of  course  the  right  to  the 
possession  of  the  security  followed  the  ownership  of  the  debt,  and 
after  the  completion  of  the  transaction  evidenced  by  its  certificate  the 
Park  Mortgage  Company  had  no  title  or  interest  in  either  the  debt  or 
the  mortgage  wWch  it  could  lawfully  sell  or  assign  to  any  one,  ex- 
cept D.  E.  Seybel,  as  trustee,  unless  the  certificate  issued  to  him  was 
surrendered  and  canceled,  as  does  not  appear  to  have  been  done,  or 
the  debt,  by  some  other  means  retransferred  to  the  Mortgage  Com- 
pany. 

Wlien,  therefore,  the  Park  Mor^jage  Company,  later,  undertook  by 
a  like  certificate  to  sell  the  same  bond  to  Mary  J.  Alker,  it  undertook 
to  sell  what  it  no  longer  owned,  because  it  had  already  sold  it  to  an- 
other person  and  had  never  reacquired  it.  On  the  face  of  the  docu- 
ments, therefore,  without  considering  the  relations  of  Seybel  to  the 
Mortgage  Company  and  his  domination  of  its  business,  Mrs.  Alker 
never  acquired  any  title  to  the  Noel  bond,  because  her  only  pretended 
title  thereto  was  1^  a  sale  from  a  vendor  who  had  already  parted  with 
all  tide  to  it  and  could  not  make  a  valid  sale.  The  right  to  the  mort- 
gage, of  course,  followed  the  ownership  of  the  debt,  and,  as  Mrs.  Alker 
never  acquired  title  to  the  bond,  she  had  no  right  to  an  assignment  of 
the  mortgage,  and  the  unauthorized  formal  assignment  of  the  bond  and 
mortgage  to  her  by  the  Mortgage  Company  added  nothing  to  her  title, 
as  between  herself  and  plaintiff. 

Btit  if  we  overlook,  as  was  done  at  Special  Term,  the  inability  of 
the  Mortgage  Company  to  make  a  valid  sale  of  that  which  it  had  al- 
ready sold  to  another,  and  treat  the  transaction  as  if  Seybel,  as  trustee. 
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had  transferred  a  part  of  the  trust  estate  to  Mrs.  Alker,  the  judgment 
would  still  be  wrong.  The  situation  as  it  stood  upon  this  theory  was 
that  Seybel,  as  trustee,  held  a  mortgage  for  the  benefit  of  his  cestui 
que  trust,  and  that  he  personally  (or  his  firm,  which  amounted  to  the 
same  thing)  owed  Mrs.  Alker  some  $16,000,  which  she  had  the  right 
to  call  for  at  any  time.  He  then  proceeded  to  transfer,  or  cause  to  be 
transferred  (if  the  transaction  can  be  regarded  as  a  transfer),  the  Noel 
bond  and  mortgage  from  himself  as  trustee  to  Mrs.  Alker.  No  money 
passed.  Nothing  was  given  by  Mrs.  Alker,  and  she  apparently  had  no 
knowledge  that  the  bond  had  been  sold  to  her  for  a  considerable  time 
afterwards.  All  that  happened  was  that  Seybel  made  some  entries 
on  his  own  books,  reducing  his  indebtedness  to  Mrs.  Alker  by  $6,000, 
and  charging  himself  with  a  like  sum  as  trustee.  This  was  a  typical 
instance  of  the  operation  commonly  known  as  "robbing  Peter  to  pay 
Paul,"  but  it  is  well  settled  that  in  such  a  case  Peter,  if  he  can  trace 
and  identify  his  property,  and  Paul  has  not  transferred  it  to  a  bona 
fide  purchaser  for  value,  may  recover  it  from  Paul.  Newton  v.  Porter, 
69  N.  Y.  133,  25  Am.  Rep  152. 

It  is  sought,  however,  to  uphold  the  transaction  on  the  ground  that 
by  the  terms  of  the  deed  of  trust  Seybel  was  authorized  to  sell  and 
transfer  any  securities  in  which  the  trust  fund  might  be  invested.  Un- 
doubtedly the  trust  deed  did  give  him  the  power,  and,  if  he  had  sold 
the  Noel  bond  and  mortgage  to  a  bona  fide  purchaser  for  value,  the 
sale  would  be  valid,  even  if  he  afterwards  embezzled  the  proceeds. 
But  the  power  to  sell  did  not  involve  the  power  to  steal,  or  to  give 
away,  and  as  I  view  the  transaction  there  was  no  sale,  and  no  consid- 
eration. Indeed,  there  was  not  even  a  semblance  of  a  sale  from  Seybel 
as  trustee  to  Mrs.  Alker.  Acting  in  the  name  of  the  Mortgage  Com- 
pany, Seybel  sold  the  same  bond  twice,  once  to  himself  as  trustee,  and 
then  to  Mrs.  Alker,  The  latter  paid  nothing,  and  the  trust  estate  re- 
ceived nothing,  for  the  making  of  entries  on  Seybel's  books  without 
the  knowledge  of  either  Mrs.  Behrmann  or  Mrs.  Alker  cannot  be 
treated  as  a  payment  to  or  by  either  of  them. 

The  situation  of  the  parties  as  I  see  it  is  as  follows:  Seybel,  as 
trustee  for  Miss  Clarkson,  received  a  bond  and  mortgage  which  had 
belonged  to  her  father's  estate.  The  record  title  stood  in  the  Park 
Mortgage  Company,  but  the  actual  title  became  vested  in  Seybel,  as 
trustee,  by  virtue  of  an  instrument  executed  by  the  Mortgage  Com- 
pany, which,  while  not  in  such  form  as  to  be  recorded,  yet  was  amply 
sufficient,  as  between  the  trustee  and  the  Mortgage  Company,  to  vest 
the  whole  title  to  the  debt  and  the  right  to  the  possession  of  the  se- 
curities in  the  trustee.  This  bond  and  the  right  to  the  possession  of 
the  securities  was  never  assigned  to  any  one  by  the  trustee,  and  he 
never  received  any  money  in  consideration  of  such  assignment.  Tht 
Mortgage  Company,  having  no  longer  any  title  to  or  interest  in  the 
debt,  undertook  to  make  a  second  sale  of  it  to  Mrs.  Alker,  who  paid 
no  consideration  for  it,  except  that  Seybel,  without  her  knowledge, 
made  an  entry  in  his  books,  apparently  reducing  his  indebtedness  to 
her,  at  the  same  time  making  a  correspcmding  entry  in  his  accotmt  as 
trustee. 
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In  this  transaction  I  can  see  none  of  the  elements  of  a  bona  fide 
sale  by  Seybel,  as  trustee,  to  Mrs.  Alker..  On  the  contrary,  I  think 
that  the  title  to  the  bond  and  the  right  to  have  the  securities  never 
passed  out  of  Seybel,  as  trustee,  and  that  the  substituted  trustee  suc- 
ceeded to  the  title  and  right.  It  is  sought  to  strengthen  the  claim  of 
Mrs.  Alker's  estate  by  the  plea  that  Miss  Clarkson,  by  creating  the 
trust  and  appointing  Seybel  trustee,  enabled  him  to  commit  a  fraud  on 
herself  and  Mrs.  Alker.  But  her  case  is  no  different  from  that  of 
Mrs.  Alker,  who  gave  her  money  to  Seybel  for  investment,  and  thus, 
on  her  side,  enabled  him  to  do  what  he  attempted  to  do.  I  have  never 
before  heard  it  seriously  argued  that  a  cestui  que  trust  is  to  be  de- 
barred from  following  property  which  her  trustee  has  stolen  or  given 
away  without  consideration,  merely  because  by  appointing  him  trustee 
she  put  him  in  a  position  to  defraud  her. 

I  think  that  the  judgment  should  be  modified,  by  granting  the  relief 
prayed  for  by  plaintiff  respecting  the  Noel  bond  and  mortgage  for 
$6,000.  As  to  the  $200  participation  in  the  Wright  mortgage,  the 
plaintiff's  claim  does  not  seem  to  be  so  clear,  and  as  to  that  the  judg- 
ment should  be  affirmed. 

Under  these  circumstances  the  plaintiff  should  have  costs  of  appeal 
only  against  the  Park  Mortgage  Company  and  the  executors  of  Seybel. 
Order  filed. 

CLARKE,  P.  J.,  concurs. 


PBBNDEROAST,  City  ComptroUer,  v.  GOHAIAN  et  al.,  Surrogatea 
(Sapreme  Court,  Appellate  Division,  First  Department    June  29,  1917.) 

1,  Judges  *=»1 — Compilation   of  Recobds — Dumss  of  Sobbogatbb — "City 

Obticiai," — "County    Officeb" — "Judioiai.   Obticeb." 

Tbe  surrogates  are  not  city  officials,  nor  are  they  county  otllcers,  since  a 
*\»nnty  officer"  U  one  throngb  wh(Mn  the  count?  performs  Its  usual 
poUtloal  or  governmental  functions;  but  surrogates  are  Judicial  crtUcers 
of  the  state,  so  that  they  are  not  obliged  to  furnish  to  the  comptroller  the 
Information  required  by  Greater  New  Tork  Charter,  i  149a,  as  added 
by  Laws  1906,  c.  190,  as  to  duties  and  hours  of  their  oiUces. 
[Ed.  Note. — V^T  other  cases,  see  Judges,  Cent.  Dig.  |  1. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
City  Officer;  County  Officer;   Judicial  Officer.] 

2.  Judges  ^=>1 — Compilation  of  Recobds — Duties  of  Subbooates. 

The  surrogates  are  not  within  the  language  of  Greater  New  York  Char- 
ter, §  149a,  requiring  certain  reports  from  every  person,  official,  board, 
commission,  or  corporation  receiving  or  disbursing  moneys  from  the 
dty  or  counties  therein  for  public  purposes,  and  therefore  need  not  make 
tbe  reports  therein  required. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent.  Dig.  S  IJ 

Appeal  from  Special  Term,  New  York  County. 
Mandamus  by  William  A.  Prendergast,  as  Comptroller  of  the  City 
of  New  Y<M-k,  against  John  P.  Cohalan  and  Robert  Ludlow  Fowler,  as 
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Surrogates  of  the  County  of  New  York.    Application  denied,  and  pe- 
titioner appeals.    Affirmed. 

The  following  is  the  opinion  of  Greenbaum,  J.,  at  Special  Term. 

This  Is  a  motion  made  on  bebalf  of  the  corporation  of  tbe  dUf  of  New 
lork  for  a  writ  of  mandamus  directed  against  the  surrogates  of  the  county 
of  New  York  to  compel  them  to  cause  certain  statistical  records  to  be  compiled 
and  maintained  in  their  office  in  respect  to  the  time  required  to  perfontf  the 
different  functions  of  that  office  by  various  employes  therein,  as  well  as  the 
unit  cost  of  performing  such  functions.  Tbe  relator  buses  his  application 
upon  the  proposition  that  a  ministerial  act  is  Imposed  upon  the  surrogatea 
within  tbe  provisions  of  section  149a  of  the  Greater  New  York  Charter  to  In- 
stall and  maintain  in  their  office  the  system  of  statistical  records  required  by 
the  comptroller.  Section  149a,  supra,  omitting  such  portions  thereof  as  are 
irrelevant  to  this  discussion,  provides: 

.  "£}very  offlclnl  or  employ^  of  tbe  city  or  of  tbe  counties  included  within  tbe 
dty  of  New  York  and  every  board  or  commission  charged  by  law  or  by  dne 
authority  with  tbe  custody  of  property  of  the  city  of  New  York  or  the  coun- 
ties thereof,  or  services  performed  by  or  on  behalf  of  the  city  of  New  York 
or  the  counties  therein,  or  the  disbursement  or  receipt  of  moneys  from  the 
city  or  counties  therein,  and  every  person,  official,  board,  comnrlssloa  or  cor- 
poration receiving  or  disbursing  moneys  from  the  city  or  counties  for  public 
purposes  shall  at  such  times,  under  such  conditions  and  in  the  manner  direct- 
ed to  do  so  by  the  comptroller,  fnmlsh  reports  of  facts  relating  to  any  or  all 
of  said  property  *  •  •  or  of  (sic?)  said  work  or  said  services,  or  of  the 
receipt  or  disbursement  of  said  moneys  *  •  •  or  sball  compile  and  main- 
tain in  their  respective  offices  such  systems  of  statistical  records  as  the  comp- 
troller may  require  appertaining  to  all  matters  referred  to  In  this  section." 

[1]  The  inquiry,  therefore,  is  whether  section  149a  of  the  charter  is  ap- 
plicable to  the  surrogates  of  New  York  county.  Clearly  the  respondents  are 
not  city  officials,  since  they  cannot  be  charged  with  the  performance  of  any 
administrative  or  other  functions  related  to  the  city  governnKnt.  Nor  are 
they  county  officers.  A  county  officer  is  one  through  whom  the  county  per- 
forms its  usual  political  or  governmental  functions.  11  Cyc.  p.  414,  subd.  D, 
citing  Sheboygan  County  Board  of  Supervisors,  etc.,  v.  Parker,  3  Wall.  93,  18 
li.  Ed.  .33.  Tbe  respondents  are  Judicial  officers  of  the  state  (Landon  y. 
Mayor,  39  N.  Y.  Super.  Ot.  467 ;  Matter  of  Runk,  200  N.  Y.  453  to  466,  94  N. 
E.  363),  and  Surrogate's  CJourts  are  e-Tpressly  recognized  in  article  1,  section 
15,  of  the  New  York  state  Constitution.  The  clerks,  assistant  clerks,  and  at- 
tendants of  the  Surrogate's  Court  are  also  state  officers.  Olmsted  r.  Meabl, 
219  N.  Y.  270,  114  N.  E.  393. 

[21  Nor  do  the  respondents  come  wltliln  the  language  of  the  diarter  pro- 
Tislon  above  quoted,  which  refers  to  "every  person,  official,  board,  commission 
or  corporation  receiving  or  disbursing  moneys  from  tbe  city  or  counties  there- 
in for  public  purposes,"  since  they  do  not  receive  any  moneys  for  public  pur- 
poses, excepting  their  own  salaries,  which  the  relator  concedes  has  no  relation 
to  the  statistics  desired,  nor  do  they  disburse  moneys  for  the  dty  or  any  of 
the  counties  therein.  That  the  Legislature  never  intended  to  include  the  Sur- 
rogate's Court  In  the.  charter  provisions  upon  which  the  relator  relies  is  fur- 
ther made  evident  by  chapter  775  of  the  Laws  of  1911,  which  expressly  pro- 
vides that  "the  board  of  estimate  and  apportionment  of  the  city  of  New  York 
shall  cease  to  have  or  exercise  any  powers  in  regard  to  the  appointment  of 
surrogates  of  the  county  of  New  York,  or  in  regard  to  the  appointment,  num- 
ber and  salaries  of  assistants  to  such  surrogates,  or  of  the  clerks,  entpJoySs  or 
subordinates  in  or  attached  to  the  office  of  said  surrogates  or  in  regard  to 
the  receipt  or  payments  of  fees  In  said  office."  This  act  further  confters  npon 
the  surrogates  the  power  of  appointment  and  removal  of  all  derks,  officers, 
attendants,  and  employes  In  their  office  or  connected  with  the  coort,  and  the 
right  to  fix  the  number,  duties,  and  compensation  of  said  appointees,  and 
provides  thot  tbe  compensations  thus  fixed  shall  be  a  county  charge. 

In  view  of  tbe  plain  provisions  of  tbe  charter  and  the  statutes  just  quoted, 
the  relator  is  not  required  to  cmnplle  and  furnish  the  statistical  data  wbidi 
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he  has  demanded  of  liie  nspondentB,  and  the  latter,  of  oonrse,  an  not 
oUlged  to  furnish  sodi  data. 
Application  denied. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  DOWLING,  SMITH,  DAVIS,  PAGE,  and 
SHEARN,  JJ. 

E.  C.  Kindleberger,  of  New  York  City,  for  appellant 
G.  L.  Ingraham,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  opinion  of  Greenbaum,  J.    Order  filed. 


rOSTEB  T.  KBNNT  et  aL 
(Suprenie  Court,  Appellate  Division,  Second  Department    June  22,  1917.) 

1.  PABTrrioN  <S=>97— Incidentai.  RELnaF— Fobkclosube  of  Mobtqaqk. 

Where  the  court  In  partnership  suit,  had  Jurisdiction  of  parties  and 
snbject-matter,  it  could  complete  the  adjustment  between  the  parties  by 
directing  a  foreclosure  of  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  S  322.] 

2.  PSINOIFAI.  AND  AOBRT  «=>88— GoMFEZf  SATION— DSLXeATZON  OF  DTTTIICB. 

One  assuming  management  of  estate  property,  for  which  he  was  to  re- 
ceive contingent  compensation,  oould  not  recover  fees  of  attorneys  em- 
ploQred  by  him  to  carry  out  the  duties  wUcb  he  had  assumed,  since  he  had 
no  authority  to  mal^e  such  contract 

[Ed.  Note. — For  other  eiises,  see  Prlndpnl  and  Agent,  Cent.  Dig.  {  216.] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Maria  Foster  against  Anna  M.  Kenny  and  others.  From 
a  final  judgment  at  Special  Term,  entered  in  Nassau  county,  confirm- 
mg  report  of  sale  by  referee  of  real  property  belonging  to  said  estate, 
ordering  partition,  and  giving  plaintiff  possession  of  certain  property, 
and  determining  account  and  lien  of  one  Thomas  F.  Sheedy  for  serv- 
ices incurred  in  the  management  of  property  belonging  to  said  estate, 
defendant  Neal  D.  Becker,  as  executor  of  William  J.  K.  Keimy,  de- 
ceased, appeals.    Judgment  and  findings  modified  and  affirmed. 

The  final  judgment  of  Crane,  J.,  at  Special  Term,  is  as  follows : 

This  action  having  been  duly  considered  by  the  court  and  an  Interlocutory 
Judgment  having  been  entered  herein  In  the  office  of  the  clerk  of  Nassau  coun* 
ty  on  February  2,  1015,  wherein  It  was,  amcmg  other  things,  adjudged  that 
actual  partition  should  be  made  of  the  real  property  described  in  the  com- 
plaint herein,  and  ai^winting  Glrdell  V.  Brower,  Charles  li.  Phlpps,  and  Kufus 
G.  Smith  commissioners  to  make  such  actual  partition,  with  the  powers  In 
said  interlocutory  Judgment  defined  and  prescribed,  and  the  said  commis- 
sioners having  severally  duly  taken  and  filed  the  oath  by  them  to  be  taken 
and  filed  pursuant  to  the  statute  in  such  case  made  and  provided,  and  the 
said  commissioners  having  considered  the  matters  and  things  Intrusted  to  them 
and  having  duly  made  their  report  to  this  court  in  due  form,  and  the  said 
report  having  been  duly  filed  In  said  clerk's  ofiice  on  June  3,  1915,  together 
with  the  map  therein  mentioned,  and  an  order  having  been  made  herein  on 
June  25,  1015,  confirming  the  said  commissioners'  report,  and  determining 
said  commissioners'  fees  and  expenses,  and  awarding  costs  and  allowances  as 
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hereinafter  stated,  and  the  plalntUTa  moUon  for  Judgment  having  duly  oome 
on  to  be  heard  before  the  undersigned  at  the  time  and  place  aforesaid:  Now, 
after  bearing  Harold  Bunker,  of  coimsel  tor  the  plaintiff,  in  support  of  said 
motion,  and  William  S.  Maddox,  Esq.,  of  counsel  for  the  defendants  Anna  M. 
Kenny,  Martha  W.  Kenny,  and  Elsie  M.  Oarmichael,  Charles  E.  Kelley,  Esq., 
attorney  for  the  defendant  Neal  D.  Becker,,  as  executor  of,  and  trustee  under, 
the  last  will  and  testament  of  William  J.  K.  Kenny,  deceased,  and  John  8. 
Keith,  Esq.,  of  counsel  for  the  defendant  Thomas  F.  Sheedy,  In  (^position 
tliereto,  and  due  deliberation  having  been  had  thereon,  and  on  reading  and 
filing  the  plaintiff's  notice  of  moticn  herein,  dated  June  8,  1915,  and  the  aiUda- 
vlt  thereto  annexed  of  Harold  Bunker,  verified  June  8,  1915,  together  with 
proofs  of  due  and  timely  service  of  copies  of  said  athdavit  and  notice  and 
of  copies  at  said  report,  and  due  notice  of  filing  thereof,  on  the  respective 
attorneys  for  each  of  the  defendants  Anna  M.  Kenny,  Martha  W.  Kenny,  Elsie 
M.  Carmichael,  Neal  D.  Becker,  as  executor  of,  and  trustee  under,  the  last  will 
and  testament  of  William  J.  K.  Kenny,  deceased,  Thomas  F.  iSheedy,  the 
Freeport  Bank,  David  Wesley  Pine,  Edward  M.  Grout,  Neal  D.  Becker,  Wil- 
liam George  Foster,  and  John  B.  Moore,  and  on  Edward  G.  Alsdorf,  Esq., 
former  guardian  ad  litem  for  the  defendant  Martha  W.  Kenny,  and  the  said 
order  confirming  said  report  and  awarding  costs  and  allowances,  the  afiidavlts 
in  opposition  by  John  S.  Keith  and  Charles  E.  KeUey,  both  verified  June  14, 
1915,  the  two  affidavits  in  reply  by  Harold  Bunker,  verified,  respectively,  June 
17, 1915,  and  June  21,  1915,  the  further  aJfidavlt  of  Charles  E.  Kelley,  verified 
June  23,  1915.  the  affidavit  of  Richard  Evans,  verified  June  14,  1915,  and 
the  affidavit  of  Edward  G.  Alsdorf,  verified  June  10,  1915,  and  the  plaintifF 
and  the  defendants  Anna  M.  Kenny,  Martha  W.  Kenny,  Elsie  M.  Carmichael, 
Neal  D.  Becker,  as  executor  of,  and  trustee  under,  the  last  will  and  testament 
of  WlUlam  J.  K.  Kenny,  deceased,  and  Thomas  F.  Sheedy  having  stipulated 
and  consented  in  open  court  that  the  expense  of  the  survey  herein  be  fixed  and 
allowed  at  $500,  and  on  the  pleadings  herein,  the  decision  ber^n  of  Hon.  Freder- 
ick E.  Crane,  filed  in  the  Nassau  county  clerk's  ottice  on  February  2,  1915, 
and  the  interlocutory  Judgment  herein  entered  thereon  in  said  clerk's  ollice  on 
February  2,  1915,  the  said  commissioners'  report  and  the  map  therein  men- 
tioned, both  filed  herein  In  said  clerk's  office  on  June  3,  1915,  and  on  all  the 
papers  and  proceedings  herein,  and  on  motion  of  Hartrldge  &  Bunker,  attor- 
neys for  the  plaintiff,  it  is — 
Ordered,  adjudged,  determined,  and  decreed  as  follows: 

(1)  That  the  said  report  of  the  commissioners  herein  stand  In  all  things  con- 
firmed. 

(2)  That  the  plaintiff  Maria  Foster  be  and  is  hereby  entitled  to  the  posses- 
si(»i  of  the  several  parcels  of  said  premises  set  off  to  her  in  severalty  by  said 
commissioners'  report;  the  said  premises  so  allotted  to  the  plaintiff  being 
severally  designated  and  described  In  said  commissioners'  report,  and  hereby- 
designated  and  described  as  follows:  All  of  that  parcel  of  said  premises  which 
is  designated  on  said  map  by  the  letter  A  and  which  parcel  Is  bounded  as 
follows:  (Here  follows  description  of  property.)  A  portion  of  said  parcel  A 
above  described  is  subject  to  a  lien  to  the  extent  of  $9,000  (with  interest  from 
January  1,  1915,  at  5  per  cent.,  by  virtue  of  the  mortgage  made  by  William  J. 
K.  Kenny  and  William  George  Foster  to  the  Freeport  Bank,  dated  November 
12,  1902,  recorded  In  the  Nassau  county  clerk's  office  on  November  19,  1902, 
in  Liber  22  of  Mortgages,  page  56,  and  now  held  by  the  defendant  the  Freeport 
Bank,  the  portion  subject  to  said  Hen  being  described  as  follows:  (Here  fol- 
lows description  of  property.)  Another  portion  of  said  parcel  A  above  de- 
scribed is  subject  to  a  lien  to  the  extent  of  $3,000,  with  Interest  from  January 
1,  1915,  at  5  per  cent  by  virtue  of  the  mortgage  executed  November  12,  1902, 
by  William  J.  K.  Kenny  and  William  George  Foster  to  the  Freeport  Bank, 
recorded  In  the  Nassau  county  clerk's  office  on  November  19,  1902,  in  Liber  22 
of  Mortgages,  page  61,  and  now  held  by  the  defendant  the  Freeport  Bank, 
said  portion  subject  to  said  lien  being  described  as  follows:  (Here  follcws 
description  of  property.)  Also  all  of  that  parcel  of  said  premises  which  Is 
designated  on  said  map  by  the  letter  B  and  which  parcel  Is  bounded  as  fol- 
lows:   (Here  follows  description  of  property.)     The  said  parcels  A  and   B 
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awarded  to  tbe  plaintiff,  as  above  described,  are  subject,  as  berdoafter 
adjudged,  to  the  lien  of  one-third  of  the  plalntHTs  taxable  costs  and  allow- 
ances pursuant  to  section  3252  of  the  Code  of  Civil  Procedure,  and  also  to 
the  Uen  of  the  additional  aUowauce  of  $1,000  to  the  plalntlft  and  also  to  the 
lien  of  oae-thlrd  of  the  allowance  of  1100  to  Edward  G.  Alsdorf,  Esq.,  formerly 
guardian  ad  litem  of  the  defendant  Martha  W.  Kenny,  and  are  thereafter 
subject  to  whatever  Uen  the  defendant  Thomas  F.  Sheedy  may  have  by  virtue 
of  the  Judgment  of  foreclosure  entered  September  30.  1914,  in  the  action  In 
the  Supreme  Court,  Nassau  county,  between  the  said  Thomas  F.  Sheedy,  plain- 
tiff, and  WiUlani  George  Foster,  Maria  Foster,  his  wife,  Neal  t>.  BecKer,  as 
executor  of  the  last  will  and  testament  of  William  J.  K.  Kenny,  deceased,  and 
William  George  Foster,  Incorporated,  defendants — such  lien  being  confined  and 
limited  to  said  parcels  A  and  B  awarded  to  the  plaintiff  herein ;  but  the  court 
does  not  now  pass  upon  any  questions  concerning  said  Judgment  which  have 
been  or  may  be  raised  by  appeals  therefrom  l^  Maria  Foster  (the  plaintiff 
herein). 

(3>  That  the  plaintiff  be  immediately  let  into  possession  of  the  premises 
above  described. 

(4)  That  the  residue  at  the  said  real  prc^erty  described  in  said  complaint 
and  interlocutory  judgmoat,  remaining  after  such  allotment  to  the  plaintiff, 
awaits  the  determlnatioii  of  the  respective  rights,  shares,  and  interests  therdn 
of  the  defendants  Anna  M.  Kenny,  Martha  W.  Kenny,  Elsie  M.  Carmlchael, 
Neal  D.  Becker,  as  executor  of,  and  trustee  under,  the  last  will  and  testament 
of  William  J.  K.  Kenny,  deceased,  and  Thomas  F.  Sheedy,  the  several  par- 
cels of  said  residue  of  said  real  pit^jierty  being  severally  designated  and  de- 
scribed In  said  commissioners'  report  and  hereby  designated  and  described  as 
follows:  All  of  the  parcel  of  said  premises  which  is  designated  on  said  map 
by  the  letter  C  and  which  parcel  is  bounded  as  follows:  (Here  follows  descrip- 
tion of  property.)  Also  all  of  that  parcel  of  said  premises  which  is  designated 
on  said  map  by  the  letter  D  and  which  parcel  la  bounded  as  follows:  (Here 
follows  description  of  property.)  A  portion  of  said  parcel  D  above  described  is 
subject  to  a  Uen  to  the  extent  of  $8,000,  with  interest  from  January  1,  1915, 
at  5  per  cent,  by  virtue  of  the  mortgage  made  November  12,  1902,  by  William 
J.  K.  Kenny  and  WiUiam  George  Foster  to  the  Wieepoit  Bank,  recorded  in 
the  Nassau  county  clerk's  oOlce  on  November  19,  1902,  In  Liber  22  of  Mort- 
gages, page  .59,  and  now  held  by  the  defendant  the  Freeport  Bunk,  the  said 
portion  subject  to  said  lien  being  described  as  foUows:  (Uere  foUows  descrip- 
tion of  property.)  Three  other  several  portions  of  said  parcel  D  above  describ- 
ed are  subject  to  a  lien  to  the  extent  of  $34260,  with  Interest  from  January  1, 
1915,  at  5  per  cent,  by  virtue  of  the  mortage  executed  December  16,  1902,  by 
WUUam  J.  K.  Kenny  and  WllUau  George  Foster  to  Daniel  B.  Raynor  and 
David  Wesley  Pine,  recorded  in  the  Nassau  county  clerk's  office  on  December 
17,  1902,  In  Liber  22  of  Mortgages,  page  282,  and  now  held  by  the  defendant 
David  Wesley  Pine,  the  said  portions  subject  to  said  Uen  being  described  as 
follows:  (Here  follows  description  of  property):  Said  parcels  C  and  D  are 
subject,  as  hereinafter  adjudged,  to  the  lien  of  two-thirds  of  the  plaintiff's 
costs  and  allowances,  pursuant  to  section  3252  of  the  Code  of  Civil  Procedure, 
and  also  to  the  lien  of  the  aUowance  of  $500  to  the  attorney  or  attorneys  for 
each  of  the  defendants,  Anna  M.  Kenny,  Martha  W.  Kenny,  Elsie  M.  Gar- 
micbael,  Neal  D.  Becker,  as  executor  of,  and  trustee  under,  the  last  wUl  and 
testament  of  WiUiam  J.  K.  Kenny,  deceased,  and  Thomas  F.  Sheedy,  who 
may  be  determined  to  be  the  owner  or  owners  of  the  said  parcels  C  and  D,  and 
also  to  the  Uen  of  two-thirds  of  the  aUowance  of  $100  to  Edward  G.  Alsdorf, 
Esq.,  formerly  guardian  ad  litem  for  the  defendant  Martha  W.  Kenny. 

(5)  That  such  partition  be  without  prejudice  to  the  aforesaid  mortgage  Uens 
of  the  defendants  the  Freeport  Bank,  and  David  Wesley  Pine  upon  the  cer- 
tain portions  of  said  real  property  hereinbefore  described,  respectively,  each 
of  which  Uens  shall  remain  unaffected  by  this  Judgment 

(G)  That  such  partition  be  firm  and  effectual  forever,  and  binding  and 
couidusite,  pursuant  to  the  provisions  of  section  1557  of  the  C^de  of  Civil 
Procedure,  upon  the  plaintiff  and  upon  each  of  the  defendants  Anna  M. 
Kenny,  Martha  W.  Kenny,  Elsie  M.  Carmlchael,  Neal  D.  Becker,  as  executor 
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of,  and  trustee  under,  the  last  will  and  testament  of  Winiam  J.  K.  Kenny, 
deceased,  Thomas  F.  Sheedy,  the  Freeport  Bank,  David  Wesley  Pine,  Edward 
M.  Grout,  Neal  D.  Becker,  William  George  Foster,  and  John  R.  Moore,  and 
their  respective'  legal  representatives,  and  against  each  person  dlaiminK 
from,  through,  or  under  any  of  the  said  parties  by  title  accruing  after  the 
filing  of  the  Judgment  roll,  or  after  the  flling  of  the  notice  of  pendency  of  this 
action,  and  each  person,  not  in  being  when  the  said  Inteilocutory  Judgment 
herein  was  rendered,  who  by  the  happening  of  any  contingency  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an  estate  or  inter- 
est in,  a  portion  of  the  prt^erty  the  person  first  entitled  to  which  or  other 
virtual  representative  whereof  was  the  plaintiff  or  any  one  of  the  defendants 
so  named,  without  prejudice,  however,  to  the  respective  rights,  shares,  and 
Interests,  or  of  the  subsequent  determination  thereof  as  between  themselves, 
of  the  defendants  Anna  M.  Kenny,  Martha  W.  Kminy,  Elsie  M.  Oarmlchael, 
Neal  D.  Becker,  as  ezecatoE  of,  and  trustee  under,  the  last  will  and  testa- 
ment of  William  J.  K.  Kenny,  deceased,  and  Thomas  F.  Sheedy.  or  any  per- 
sons claiming  from,  through,  or  under  any  such  defendant  with  respect  to 
the  residue  of  the  said  property  herein  partitioned  and  designated  on  the  map 
of  the  commissioners  herein  as  parcels  C  and  D,  the  determination  of  which 
rights,  shares,  and  interests  of  the  said  defendants  as  between  themselves 
being  hereby  expressly  reserved,  and  without  prejudice  to  the  respective 
mortgage  liens  of  the  defendants  the  Frei^Ktrt  Bank  and  David  Wesley  Pine, 
as  hereinbefore  spedfled. 

(7)  That  the  plaintiff  be  and  she  is  hereby  entitled  to  the  sum  of  91,353.15. 
being  the  plaintiff's  taxable  costs  and  her  allowances  pursuant  to  section  8252 
of  the  Code  of  Civil  Procedure  (including  the  sum  of  ?1,110  commissioners' 
fees  and  expenses  as  determined  in  the  said  order  confirming  said  commis- 
sioners' report),  the  said  costs  and  allowances  to  be  taxed  by  the  clerk  and 
Inserted  In  this  Judgment  and  the  same  to  be  and  remain  a  lien  hereby  created, 
one-third  thereof  upon  the  said  parcels  A  and  B,  awarded  to  the  plaintiff,  and 
two-thirds  thereof  upon  the  said  parcels  C  and  D,  and  that  the  plaintiff  be  and 
she  Is  hereby  further  entitled  to  an  allowance  in  addition  thereto  of  $1,000, 
the  same  to  be  taxed  by  the  clerk  and  to  be  and  remain  a  lien  hereby  created 
on  the  said  parcels  A  and  B  awarded  to  the  plaintiff. 

(8)  That  Edward  G.  Alsdorf,  Esq.,  formerly  guardian  ad  litem  for  the  de- 
fendant, Martha  W.  Kenny,  be  and  he  is  hereby  entitled  to  an  allowance  of 
$100,  the  same  to  be  taxed  by  the  clerk  and  to  be  and  remain  a  lien  hereby 
created,  one-third  thereof  on  the  said  parcels  A  and  B,  awarded  to  the 
plaintiff,  and  two-thirds  therelof  on  the  said  parcels  C  and  D. 

(9)  That  the  attorney  or  attorneys  for  each  of  the  defendants  Anna  M. 
Kenny,  Martha  W.  Kenny,  Elsie  M.  Carmlchael,  Neal  D.  Becker,  as  executor 
of,  and  trustee  under,  the  last  will  and  testament  of  William  J.  K.  Kenny, 
deceased,  and  Thomas  F.  Sheedy,  who  may  be  determined  to  be  the  owner  or 
owners  of  the  said  parcels  C  and  D,  be  entitled  to  an  allowance  of  $500,  such 
allowance  to  be  a  lien  on  the  respective  shares  of  said  defendants,  and  that 
said  defendants,  or  any  of  them,  have  leave  to  apply  to  this  court  for  a  de- 
termination of  their  respective  rights,  shares,  and  Interests  in  the  said  par- 
cels C  and  D,  and  for  Judgment  fixing  the  lien  of  their  respective  allowances  as 
aforesaid,  and  for  such  other  and  further  relief  as  between  themselves  as 
may  be  Just. 

(10)  Pursuant  to  section  1540  of  the  Code  of  Civil  Procedure,  each  of  the 
liens  for  coats  and  allowances  hereby  created  shall  have  preference  over  any 
and  all  liens  which  were  upon  the  undivided  interest  to  which  has  been  allotted 
the  property  charged  with  such  Hen  hereby  created. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Charles  E.  Kelley,  of  New  York  City,  for  appellant 
William  S.  Maddox,  of  New  York  City,  for  defendants  Anna  M. 
tod  Martha  W.  Kenny  and  Elsie  M.  Carmichael. 
Joseph  W.  Murphy,  of  New  York  City,  for  respondent 
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PER  CURIAM,  [1]  The  court  had  jurisdiction  of  the  parties  and 
the  entire  subject-matter,  and  was  empowered  to  complete  the  adjust- 
ment between  the  parties  by  directing  a  foreclosure  of  the  mortgage 
found  by  it.  There  is  consideration  in  the  contract  for  the  agreement 
for  the  payment  of  the  Merrick  losses. 

[2]  It  is  in  itself  sufHcient  that  Sheedy  undertook  the  grave  task 
imposed  upon  him,  for  which  he  was  in  no  event  to  receive  compensa- 
tion unless  the  proceeds  of  the  land  exceed  the  sums  that  were  required 
to  be  paid.  But  the  contract  made  with  Armstrong  &  Keith,  although 
made  in  good  faith,  in  fact  avoids  that  stipulation  by  undertaking  to 
pay  them,  not  only  for  legal  and  other  work,  but  for  the  very  services 
for  which  Sheedy  was  to  receive  15  per  cent,  on  the  excess  proceeds  of 
the  land.  The  court  has  found  that  Sheedy  is  not  entitled  to  any  part 
of  the  15  per  cent.  This  court  cannot  review  the  finding,  and  yet  his 
lawyer  would  recover  for  services  imposed  upon  him.  As  one  of  the 
fimi  testified: 

"We  managed,  controlled,  and  bandied  the  property  entirely  as  an  owner  or 
as  a  mortgagee  In  possession,  with  the  widest  sort  of  powers  either  one 
would  or  could  do." 

And  for  such  services,  apart  from  the  litigation,  he  said  that  he 
was  claiming  $14,000  to  $16,000.  This  and  other  evidence  shows  clear- 
ly that  the  sum  covers  services  which  Sheedy  undertook  to  do  and  for 
which  he  is  precluded  from  recovering.  Hence  Sheedy  had  no  right  to 
make  a  contract  with  Armstrong  &  Keith  fixing  a  compensation  that  in 
part  covers  such  services.  As  the  contract  is  entire,  this  court  can  but 
fix  the  sums  that  Sheedy  should  receive  upon  the  basis  of  the  value. 
In  doing  this,  the  services  rendered  in  the  case  of  Carmichael  v.  Sheedy, 
the  incompetency  proceeding,  in  the  matter  of  the  divorce,  and  the 
Kenny  will,  are  deemed  quite  foreign  to  the  contract ;  but  all  services 
rendered  by  Armstrong  &  Keith  are  found  to  be  of  the  value  of  $20,- 
250,  and  it  is  deemed  just  that  Sheedy  should  also  be  allowed  the  sum 
of  $650,  the  sum  paid  to  Vreeland  &  Sprague.  In  view  of  the  state  of 
the  judgment,  this  court  cannot  allow  Sheedy  IS  per  cent,  on  the  sur- 
plus. 

The  judgment  and  findings  will  be  modified  accordingly,  and,  as 
modified,  affirmed,  with  costs  and  disbursements  to  all  parties,  payable 
from  the  fund.    Settle  order  on  notice. 


COKCORAN  et  aL  v.  GEORGE  KELLOGG  STRUCTTIBAL  CO.  et  al. 

(Snpreme  Court,  Appellate  Division,  Fourth  DepartmMit    July  3,  1917.) 

1.  AnoBRKT  AKD  CuxRT  «E»160 — SRrtuoaiiT  OF  CAUSES— RioHTs  or  Pab- 

TIKS. 

Notwithstanding  a  contingent  fee  contract  between  an  attorney  and  his 
dlent,  the  latter  retains  complete  control  of  the  litigation,  and  he  may 
at  any  time,  for  any  reason  satisfactory  to  himself,  however  arbitrary, 
dlsdiarge  the  attorney  and  settle  with  his  adversary,  and  the  attorney 
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.   nftiy  recover  only  tbe  reasonable  value  of  tlie  servioes  rendered,  even  after 
Judgment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ii  354- 
857.] 

2.  ATTOBNET  AND  CLIENT  ^=3150,   190(1) — SETTLEICKNT  OF  CaTTSES— RlOHTS   OF 

Parties. 

Where,  after  Judgment,  the  client  settled  with  his  adversary  for  an 
amount  less  than  the  Judgment  without  consulting  hia  attorney,  whom  be 
'  bad  employed  on  a  contii^^t  fee,  and  tbe  adversary  retained  a  sufficient 
amount  to  pay  the  stipulated  portion  of  tbe  amount  of  the  settlement  to 
the  attorney,  and  there  was  no  evidence  of  fraud  or  collusion,  the  attor- 
ney could  recover  nothing  fr(»n  tbe  client  or  his  adversary  In  excess  of 
the  amount  reserved. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  if  35^ 
857,  412.] 

Appeal  from  Trial  Term,  Erie  County. 

Act'on  by  John  B.  Corcoran  and  another  against  the  George  Kel- 
logg Structural  Company  and  George  Nunz.  From  a  judgment  for 
plaintiffs,  defendant  company  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and -DE  ANGEIylS,  J  J. 

Howard  R.  Sturtevant,  of  Buffalo  (Hoyt  &  Spratt,  of  Buffalo,  of 
counsel),  for  appellant. 

W.  H.  Corcoran,  of  Buffalo  (Corcoran  &  Corcoran,  of  Buffalo,  of 
counsel),  for  respondents. 

FOOTE,  J.  This  appeal  presents  the  question  as  to  the  right  of 
the  plaintiff  in  a  personal  injury  case  to  discharge  his  attorneys,  and 
settle  with  the  defendant,  and  release  the  judgment  pending  an  appeal 
by  the  defendant,  in  disregard  of  the  attorneys'  contract  for  a  contin- 
gent fee  of  one-half  the  amount  recovered  or  realized  upon  settlement. 
The  judgment  already  recovered  was  for  $3,000  damages.  The  settle- 
ment was  for  less  than  half  that  sum,  and  it  has  been  held  that,  not- 
withstanding the  settlement,  the  attorneys  are  still  entitled  to  $1,500 
and  the  taxable  costs  for  their  services,  and,  their  client  being  insolvent, 
that  they  are  entitled  to  have  the  satisfaction  of  judgment  canceled 
and  to  collect  these  amounts  by  execution  from  tfie  defendant,  less 
$989.73  tendered  to  plaintiffs  by  defendant  before  the  trial  and  paid 
into  court  for  plaintiffs. 

Defendant  Nunz,  who  was  the  plaintiff  in  the  personal  injury  ac- 
tion, while  the  appeal  was  pending,  on  his  own  initiative,  employed 
another  attorney  and  effected  a  settlement,  which,  so  far  as  appears, 
was  entirely  satisfactory  to  him,  by  which  he  received  $650  in  money 
and  an  agreement  by  the  defendant  to  pay  $650  to  the  plaintiffs,  as 
attorneys,  together  with  $136.38,  plaintiffs'  costs  taxed  in  the  judgment, 
and  $20,  the  accrued  costs  on  the  appeal.  Upon  receiving  the  $650 
said  Nunz  executed  a  satisfaction  of  the  judgment,  signed  a  stipulation 
consenting  to  the  substitution  of  another  attorney,  and  also  a  stipula- 
tion for  the  discontinuance  of  the  appeal.     The  amount  payable  to 
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plaintiffs'  as  Nunz's  attorneys  by  flie  terms  of  this  settlement,  $989.73, 
was  thereupon  tendered  by  defendant  to  the  attorneys,  who  refused 
to  accept  it;  claiihing  to  be  entitled  to  the  taxable  costs  and  $1,500  as 
one-half  the  judgment  Thereupon  the  attorneys  brouglit  this  action 
to  recover  from  the  defendant  appellant  and  from  their  client,  George 
Nunz,  the  sums  so  claimed  by  them.  Nunz  did  not  defend  the  action. 
No  proof  was  given  at  the  trial  as  to  the  reasonable  value  of  the  plain- 
tiffs' services.  The  recovery  has  been  upon  the  basis  of  the  contract 
as  fixiiMf  the  amount. 

[1]  ft  is  now  definitely  settled  in  this  state  that,  notwithstanding 
such  a  contract  between  attorney  and  client,  the  client  retains  com-' 
plete  control  of  the  litigation,  and  that  he  may  at  any  time,  for  any 
reason  which  seems  satisfactory  to  him,  however  arbitrary,  discharge 
his  attorney  and  settle  with  his  adversary  as  he  thinks  best,  and  in 
such  a  case  the  attorney  may  recover  only  the  reasonable  value  of  the 
services  which  be  has  rendered.  Martin  v.  Camp,  219  N.  Y.  170,  1 14 
N.  E.  46;  Matter  of  the  City  of  New  York,  219  N.  Y.  192,  114  N.  E. 
49.  This  right  of  the  client  to  settle  exists  as  well  after  his  claim  has 
ripened  into  judgment  as  before.  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y. 
579,  27  N.  E.  1018;  Poole  v.  Belcha,  131  N.  Y.  200,  30  N.  E.  53. 
Because  of  the  peculiar  relation  of  trust  and  confidence  existing  be- 
tween attorney  and  client,  the  law  implies  that  contracts  between  them 
are  made  upon  the  basis  of  the  right  of  the  client  to  control  his  case 
and  settle  it  as  he  pleases,  without  liability  to  the  attorney  beyond  the 
fair  and  reasonable  value  of  the  services  rendered  by  him.  Andrewes 
V.  Mass,  214  N.  Y.  255,  108  N.  E.  423. 

These  principles  were  not  applied  in  this  case.  The  end  of  the  liti- 
gation had  not  been  reached.  Plaintiffs'  contract  rights  were  not  only 
subject  to  the  client's  control  of  the  case,  but  also  to  the  vicissitudes 
of  the  case  in  its  further  progress  on  appeal.  Nevertheless  the  deci- 
sion proceeds  upon  the  theory  that  plaintiffs  had  a  vested  right  to  one- 
half  the  judgment,  and  that  of  this  they  could  not  be  deprived  by  any 
settlement  to  which  they  did  not  consent.  . 

To. sustain  this  judgment  plaintiffs  rely  upon  the  cases  which  have 
arisen  under  section  475  of  the  Judiciary  Law  (Consol.  Laws.  c.  30), 
which  gives  the  attorney  a  lien  upon  his  client's  cause  of  action  and 
upon  the  judgment  for  his  compensation,  whether  resting  upon  contract 
or  upon  quantum  meruit.    Among  these  cases  are : 

Bailey  v.  Murphy,  136  N.  Y.  50,  32  N.  E.  627,  where  a  settlement 
was  made  for  less  than  the  amount  of  the  recovery  and  a  satisfaction 
piece  executed  withoof  the  knowledge  of  the  attorney  and  with  no 
provision  for  his  payment,  and  where  the  plaintiff,  who  was  wholly 
irresponsible,  immediatelv  thereafter  absconded. 

Matter  of  Regan,  167  N.  Y.  338,  60  N.  E.  658,  where  the  surrogate 
vacated  the  satisfaction  of  a  decree  to  protect  the  Hen  of  the  attorneys, 
where  the  executor  had  paid  over  funds  to  the  distributees  by  collusion, 
and  the  attorneys^  having  recovered  judgment  against  the  distributees, 
for  their  services,  were  unable  to  collect  it. 

Matter  of  King,  168  N.  Y.  53,  60  N.  E.  1054,  which  was  a  proceed- 
ing to  enforce  an  attorney's  lien  upon  securities  in  the  hands  of  a  for- 
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eign  trustee,  recovered  in  litigation  of  which  the  attorney  had  charge, 
and  the  questions  were  whether  the  attorney  had  waived  his  lien,  and, 
if  not,  whether  it  could  be  asserted  against  securities  in  the  hands  of  a 
foreign  trustee.    And — 

Sargent  v.  McLeod,  209  N.  Y.  360,  103  N.  E.  164,  52  L.  R.  A.  (N. 
S.)  380,  where  it  was  held  that  a  defendant,  having  knowledge  of  the 
lien  of  an  attorney  under  section  475  of  the  Judiciary  Law,  may  not 
disregard  it  upon  settlement  with  the  plaintiff  and  part  with  the  entire 
fund.  He  is  bound  to  retain,  and  the  law  conclusively  assumes  he  has 
retained,  sufficient  to  pay  the  sum  which  the  attorney  is  entitled  to  re- 
ceive. 

These  cases  would  be  helpful  to  plaintiffs  if,  upon  the  settlement, 
the  whole  fund  had  been  paid  over  to  Nunz,  and  he  was  not  of  suffi- 
cient responsibility  to  respond  to  plaintiffs  for  the  amount  due  them. 
The  rule  of  those  cases  was  not  disregarded  by  the  defendant  here, 
but  was  followed  by  the  retention  of  Ae  50  per  cent  of  the  amount 
paid  in  settlement,  which  would  be  the  amount  due  them  according  to 
their  contract,  provided  their  client  had  the  right  to  determine  that 
such  a  settlement  should  be  made. 

The  attorneys  rely  upon  the  contract  alone  as  fixing  the  amount  of 
their  compensation.  It  was  a  part  of  this  contract,  as  the  law  implies, 
that  the  client  could  make  such  settlement  of  his  case  as  he  wished  and 
considered  for  his  interest,  in  spite  of  the  objection  of  the  attorneys  or 
without  consulting  them.  The  amount  of  the  recovery  or  settlement 
mentioned  in  the  contract  thus  became,  not  the  amount  of  the  verdict 
and  judgment,  but  the  amoimt  realized  from  the  settlement.  It  follows 
that  plaintiffs  cannot  recover  upon  the  contract  more  than  one-half  the 
latter  amount  and  the  taxable  costs.  It  is  conceded,  or  not  questioned, 
that  the  $989.73  tendered  to  plaintiffs  and  paid  into  court  for  them  is 
one-half  the  amount  of  the  settlement  and  all  the  taxable  costs.  As 
this  amount  is  held  by  the  county  treasurer  for  plaintiffs,  and  may  be 
accepted  by  them  at  any  time,  there  should  have  been  no  recovery  at. 
the  trial. 

What  has  already  been  said  is  upon  the  theory  that  the  settlement  as 
made  was  an  honest  one,  without  fraud  practiced  upon  Nunz  or  collu- 
sion between  him  and  appellant  to  defraud  plaintiffs  of  compensation 
to  which  they  were  justly  entitled,  or  their  attorneys'  lien  upon  the 
judgment.  The  complaint  is  drawn  upon  the  theory  that  the  only  con- 
sideration received  by  Nunz  on  the  settlement  was  the  $650  paid  to 
him.    It  alleges: 

That  appellant  and  Nnnz  "entered  tnto  a  secret  afcreement,  for  tbe  pur- 
pose of  defrauding  these  plaintiffs  of  their  Hen  upon  the  Judjrment,  •  •  • 
to  compromise  and  settle  said  Judgment  for  the  sum  of  $630;"  also,  "that 
said  settlement  was  made  •  •  •  without  the  knowledge  and  consent  of 
the  plaintiffs  herein,  and  for  the  purpose  of  cheating  plaintiffs  of  their  fees, 
to  which  they  were  and  are  entitled  under  their  contract  with  the  said  George 
Nunz  hereinbefore  set  forth." 

•  Before  this  complaint  was  prepared,  plaintiffs  had  been  advised  by 
letter  from  defendant's  attorneys  of  the  terms  of  the  settlement,  and 
that  it  was  part  thereof  that  the  defendant  company  was  to  pay  plain- 
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tiffs'  fees,  and  asking  for  a  statement  of  the  amount  they  claimed.  No 
evidence  was  given  to  sustain  these  alligations  of  the  complaint.  On 
the  contrary,  it  appeared  without  dispute  that  Nunz  himself  was  the 
moving  party  in  bringing  about  the  settlement,  and  that  his  motive  was 
to  end  the  litigation  and  get  some  money  for  immediate  use  in  a  busi- 
ness in  which  he  wished  to  embark.  He  was  aware  that  plaintiffs  were 
opposed  to  his  making  a  settlement  for  less  than  the  amount  of  the 
judgment  Plaintiffs,  however,  c(Mitended  that  the  settlement  was  col- 
lusive, because  made  without  ^eir  knowledge,  and  that  it  operated  as 
a  fraud  upon  them,  because  they  were  entitled  under  their  contract  to 
the  full  sum  of  $1,500,  being  one-half  the  amount  of  the  judgment, 
and  no  provision  was  made  for  its  payment,  and  Nunz  had  not  suffi- 
cient property  to  pay  it. 

At  the  conclusion  of  the  trial  the  court  stated  in  substance  that  the 
facts  were  not  in  dispute,  and  that  only  a  question  of  law  was  presented 
as  to  the  extent  of  th©  attorneys'  lien  upon  the  judgment  Neverthe- 
less, the  court  found  as  facts  that  a  motion  which  Nunz  made  at  Spe- 
cial Term  through  another  attorney  before  the  settlement,  to  be  per- 
mitted to  compromise  the  judgment  and  to  fix  the  compensation  to 
which  plaintiffs  were  entitled,  was  not  made  in  good  faith,  but  by  the 
defendant  George  Nunz  for  the  purpose  of  defrauding  and  depriving 
plaintiflFs  of  their  just  dues  under  their  contract  with  said  George 
Nunz ;  also  that  the  defendants  Nunz  and  George  Kellogg  Structural 
CcHnpany — 

"entered  Into  a  secret  agreement  wbereby  plaintiffs  were  wrongfally  de- 
prived of  their  rigbts,  parsaant  to  eaid  cmitract  xritb  said  Oeorge  Nunz  and 
their  lien  upon  the  judgment  *  *  •  and  agreed  to  compromise  and  settle 
said  Judgment  for  the  saxa  of  six  hundred  fifty  dollars  ($650)  and  a  like  sum 
to  be  peid  to  the  plaintiffs  herein;  *  •  •  that  said  settlement  was  made 
•  •  •  without  the  knowledge  and  consent  of  plaintiffs  herein,  and  for  the 
purpose  of  wrongfully  depriving  plaintiffs  of  their  fees  as  agreed  upon  be- 
tween plaintiffs  and  said  Oeorge  Nunz." 

[2]  In  view  of  the  absence  of  evidence  of  any  fraudulent  intent  by 
either  party  to  the  setdement,  these  findings  of  fact  must  have  been 
based  upon  plaintiffs'  claim  that  the  settlement  operated  legally  as  a 
fraud  upon  them,  by  depriving  them  of  their  lien  upon  the  judgment 
for  the  full  amount  they  claimed.  As  such  was  not  the  case,  th©  find- 
ings were  without  support  in  the  evidence,  and  must  be  disapproved. 

The  judgment  must  be  reversed  and  the  complaint  dismissed,  with 
costs.    All  concur. 
166N.Y.S.— 18 
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a7»  App.  Dlr.  305) 

LYNN  V.  AQNEW  et  fd. 

(Supreme  Court,  Appellate  Division,  SV>urtIi  Department    Jtily  S,  1917.) 

1.  Attobnet  and  Clibitt  ^=>183 — Biobt  to  OoicPKNaAXiON — Pebevbuarck  of 

Sebtices. 

Where  an  attorney  was  employed  by  A.  in  an  ejectment  suit,  be  could 
not  recover  from  M.  for  services  performed,  whlA  also  benefited  M.,  by 
whom  he  had  not  been  employed,  especially  where.lt  was  not  sbown  tbat 
M.'8  acqulsltloa ,  of  title  Increased  plalntUTs  labor,  and  It  was  imma- 
terial tbat  M.  did  not  reply  to  the  attorney's  letter,  stating  that  be  would 
charge  her  for  bis  services,  since  he  had  no  contract  relaUon  with  ber,  and 
M.  had  Oie  right  to  employ  such  attorney  to  look  after  her  interests,  or 
to  remain  passive  and  stand  on  ber  deed  for  indemnity;  and  the  law 
In  such  cases  will  not  Imply  a  contract  on  her  part  to  pay  for  sodbt  services. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  Si 
305,  317-327.1 

2.  AlTOBNET  AND  OI.IBNT  «=»76(1) — CLIENT'S  BlOBT  TO  DiSCHABOE  ATTOBNBT. 

A  client,  may  discharge  his  attorney,  with  or  without  reason,  at  any 
time. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  Sj) 
120-124,  126.] 

3.  Attorney  and  Client  ig=>134(l) — Compensation  fob  Dischabge. 

Alter  an  attorney  has  been  discharged  by  bis  client,  with  or  without 
reason,  he  can  recover  only  value  of  services  Uien  rendered. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  M 
301-304.] 

Merrell,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Edward  Lynn  against  Florence  A.  Agnew  and  others,  im- 
pleaded, etc.  Judgment  rendered  for  plaintiff,  and  defendants  Flor- 
ence A.  Agnew  and  S'arah  A.  McCann  separately  appeal.  Reversed, 
and  complaint  dismissed,  as  against  defendant  Sarah  A.  McCann. 
New  trial  granted  as  to  defendant  Agnew.  Certain  findings  of  fact  as 
to  defendant  McCann  disapproved,  and  new  findings  substituted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL, and  DE  ANGELIS,  JJ. 

C.  D.  Kiehel,  of  Rochester,  for  appellants. 

Edward  Lynn,  of  Rochester,  for  respondent 

LAMBERT,  J.  Some  time  in  the  year  1913  one  Barnes  brought  an 
ejectment  action  against  the  defendants  Agnew.  Issue  was  joined 
therein.  The  plaintiff  in  this  action  was  the  defendants'  attorney  in 
that  case.  After  issue,  it  came  to  trial  and  resulted  favorably  to  the  de- 
fendants. The  judgment  thus  obtained  on  appeal  was  affirmed  in  this 
court.  After  the  appeal  was  taken,  the  Agnews,  by  warranty  deed, 
conveyed,  with  other  lands,  the  premises  involved  in  that  action  to  the 
defendant  McCann.  She  was  not  made  a  party  to  the  ejectment  action. 
After  securing  the  judgment  in  the  initial  court,  and  during  the  pen- 
dency of  the  appeal  to  the  Appellate  Division,  the  plaintiff  in  this  ac- 
tion brought  suit  against  the  Agnews  to  recover  for  services  rendered 
therein.    His  recovery  was  resisted  by  the  defendant  Florence  A.  Ag- 
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new,  upon  the  ground  that  she  had  at  no  time  employed  him  as  her  at- 
torney. He  recovered  a  judgment,  however,  and  the  same  has  been 
paid. 

After  an  affirmance  of  the  judgment  in  the  ejectment  action  in  this 
court,  tfie  plaintiff  rendered  a  bill  for  his  services  in  conducting  the  ap- 
peal against  the  Agnews  and  Mrs.  McCann,  the  grantee.  Upon  refusal 
to  pay,  this  action  was  brought  to  recover  the  same.  The  defendants 
put  in  issue  the  material  allegation  of  the  complaint  A  jury  was 
waived,  and  the  case  tried  before  the  court.  The  plaintiff  obtained 
judement  against  both  defendants,  and  they  appeal. 

The  rendition  of  service  and  its  value,  are  not  in  controversy.  Em- 
ployment of  the  plaintiff  by  the  defendant  McCann,  and  his  discharge 
from  empl^ment  by  the  defendant  Agnew,  were  the  only  questions 
litigated.  Except  the  initial  employment  of  plaintiff  by  the  Agnews, 
the  evidence,  relevant  to  the  issues  tried,  consisted  of  letters  passed  be- 
tween the  parties,  in  substance,  as  follows: 

November  6,  1915,  the  plaintiff  wrote  the  defendants  that  the  print- 
ed case  on  appeal  and  notice  of  argument  given  for  the  November 
term,  had  been  served  on  him,  and  requested  them  to  designate  an  at- 
torney to  look  after  the  appeal,  and  that  he  would  turn  over  all  the 
papers  in  the  action  upon  pajmient  of  the  value  of  his  services ;  also 
that,  in  default  of  so  doing,  he  would  deem  it  his  duty  to  perform  such 
services  as  their  legal  rights  required,  and  in  the  latter  event  he  would 
"look  to  them,  and  each  of  them,  and  to  said  property  for  payment.'" 
The  defendant  McCann  made  no  reply.  The  defendant  Agnew,  six 
days  thereafter,  wrote  the  plaintiff,  repudiating  his  employment  and 
any  obligation  on  account  thereof,  and  directed  him  to  turn  over  all 
papers  to  one  C.  D.  Kiehel  and  stipulate  his  substitution,  and  con- 
cluded: 

'Also  please  take  notice  that  If  you  refuse  to  do  so,  and  continue  to  appear 
for  me  In  this  action,  npon  the  appeal  now  pending  In  the  Appellate  Division, 
.Tou  do  so  Tolnntarlly  and  without  any  authority  or  obligation  upon  my  part." 

Four  days  later,  and  on  November  16th,  the  plaintiff  wrote  her  in 
reply  that  he  would  be  glad  to  turn  over  the  papers,  and  stipulate  sub- 
stitution ujxin  payment  of  $100  for  services  since  the  service  of  the 
notice  of  appeal,  and  also: 

"If  I  continue  in  charge  of  the  appeal,  I  will  charge,  in  addition,  $150  for 
preparing  brief  and  arguing  same,  besides  printing,  etc." 

A  like  letter  was  sent  to  her  husband,  which  does  not  seem  pertinent 
here.  He  conceded  the  employment  and  did  not  defend.  Nothing  fur- 
ther was  done  by  the  defendants,  and  the  plaintiff  continued  as  attorney 
of  record  for  the  Agnews,  prepared  a  brief,  argued  the  case,  and  se- 
cured a  favorable  determination  in  the  Ap^jellate  Division.  In  this 
state  of  the  proof,  the  trial  court  made  a  finding  that  the  services  ren- 
dered in  conducting  the  appeal  were  "performed  for  all  of  the  said  de- 
fendants, and  for  their  benefit,  and  at  their  special  instance  and  re- 
quest." 

[1]  The  right  of  the  plaintiff  to  recover  against  either  defendant 
must  rest  in  contract,  express  or  implied.  Section  474  of  the  Judiciary 
Law  reads : 
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"Tbe  compensation  of  an  attorney  or  connselor  for  bis  sstrloea  Is  governed 
by  fkn  agreement  expressed  or  implied,  wbldi  la  not  restrained  by  law." 

In  the  case  of  the  defendant  McCann,  no  express  contract  is  estab- 
lished or  claimed,  either  on  the  trial  or  here.  She  was  not  a  party  to 
the  ejectment  action,  and  no  pretense  is  made  that  she  gave  any  di- 
rection in  respect  to  the  case.  The  recovery  had  against  her  is  sought 
to  be  upheld  upon  the  theory  of  an  impUed  promise.  It  is  argued  that 
the  promise  springs  from  benefits  conferred  upon  her  aicquired  title, 
pending  and,  by  the  performance  of  services  by  the  plaintiif,  under  a 
retainer  from  the  Agnews. 

No  doubt  she  was  benefited.  The  result  of  the  litigation  determined 
in  her,  in  legal  effect,  the  title  to  the  lands  involved.  Besides,  an  ad- 
verse decision  nlight  have  subjected  her  to  the  payment  of  taxable 
costs.  She  did  not,  however,  seek  or  invite  the  services  through  which 
the  benefits  resulted.  They  came  to  her  as  a  sequence  from  conduct 
and  action  beyond  her  direction  or  control.  She  held  a  warranty  deed 
of  the  Agnews.  The  covenjint  of  peaceable  possession  was  an  indem- 
nity to  her  against  loss  of  possession.  To  avoid  liability,  the  Agnews' 
interest  in  the  litigation  continued  to  protect  the  title  conveyed.  In 
this  situation,  there  arose  a  right  to  determine  where  and  how  her  best 
interests  would  be  served.  She  could  elect  to  JMn  in  defending  the 
ejectment  action,  which  would  involve  liability  for  attorney's  services, 
or  remain  passive,  and  stand  on  her  deed  for  indemnity.  She  chose 
the  latter  course.  Under  these  circumstances,  the  law  should  not  make 
the  promise  for  her  that  she  chose  not  to  make. 

Apart  from  her  legal  rights,  outlined,  there  is  a  failure  of  proof 
that  her  acquisition  of  title  increased  the  labor  of  the  plaintiff.  So  far 
as  it  appears  in  the  record,  he  did  nothing  that  he  was  not  required  to 
do  under  his  retainer  from  the  Agnews.  This  seems  to  be  forcible 
reason  why  he  should  not  recover  against  her.  He  had  a  contract  with 
the  Agnews  for  all  he  did,  if  he  is  right  in  his  contentions  in  seeking  to 
recover  against  them. 

It  is  urged  that  defendant  McCann's  consent  to  pay  is  presumptive, 
because  of  her  omission  to  reply  to  plaintiff's  notice  that,  if  he  con- 
tinued in  the  litigation,  he  would  look  to  her,  the  Agnews,  "and  the 
property  for  compensation."  This,  at  most,  is  but  a  proposal  that,  if 
he  continued,  he  would  charge  her  for  services  which  he  had  been  em- 
ployed by  the  Agnews  to  perform.  Nothing  beyond  was  threatened  or 
performed.  He  had  no  contract  relation  with  hec.  She  was  a  stranger 
to  him  and  the  litigation.    She  owed  him  no  duty  to  rejrfy. 

[2,  3]  The  defendant  Agnew's  appeal  presents  the  question  whether 
a  party  can  effectively  discharge  an  attorney  at  any  stage  of  litigation, 
without  advance  payment  of  services  done.  This  query  is  amply  an- 
swered by  the  case  of  Martin  v.  Camp,  219  N.  Y.  170,  114  N.  E.  46, 
and  cases  there  cited.  If  it  ever  was  doubted,  it  is  now  settled  that  a 
client  may  discharge  a  lawyer,  with  or  without  reason,  at  any  time,  and 
the  lawyer  can  recover  only  the  value  of  his  services  rendered.  It  ap- 
pears that  some  services  were  rendered  by  the  plaintiff  before  his  dis- 
charge by  the  notice  of  November  16th,  for  which  he  has  not  been  paid. 
The  judgment  is  reversed  against  the  defendant  Agnew,  and  a  rew 
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trial  granted,  with  costs  to  appellant  to  abide  Ae  event    The  judgment 
against  the  defendant.McCann  is  reversed,  with  costs. 

Judgment  reversed,  and  complaint  dismissed,  as  to  the  defendant 
McCann,  with  costs,  and  a  new  trial  granted  as  to  the  defendant  Ag- 
new,  with  costs  to  her  to  abide  the  event.  Certain  findings  of  fact  as 
to  the  defendant  McCann  are  disapproved,  and  new  findmgs  made  in 
place  thereof.    All  concur,  except 

MERRELL,  J.  (dissenting).  I  thhik  the  plaintiff  upon  the  evi- 
dence is  entitled  to  a  recovery  against  the  defendant  Florence  A.  Ag- 
new.  The  ejectment  action,  which  was  originally  against  her  hus- 
band and  herself,  who  were  tenants  by  the  entirety  of  the  real  property 
in  dispute,  was  defended  by  the  respotident,  Lynn,  successfully.  He 
was  unable  to  get  pay  for  his  services,  and  it  was  necessary  to  bring 
an  action  to  recover  tfie  same,  in  which  he  succeeded.  Naturally  Mrs. 
Agnew  thereupon  became  estranged  from  her  attorney,  and,  probably 
through  the  effort  of  her  new-found  counsel,  she  sought  to  terminate 
the  relations  of  attorney  and  cUent  which  had  originally  existed. 

On  November  6,  1915,  notice  was  given  by  respondent  of  tiie  pend- 
ency of  the  appeal  from  the  judgment  in  the  ejectment  action,  and 
its  imminent  argument  before  the  Appellate  Division,  and  requesting 
substitution  of  attorneys,  and  signifying  a  willingness  on  his  part  to 
turn  over  all  papers  and  exhibits  in  the  action,  and  to  consent  to  the 
substitution  of  any  attorney  that  mi^t  be  agreeable  to  respondents, 
upon  payment  in  full  for  his  services  since  the  appeal  had  been  tak- 
en, and  further  notifjfing  Mrs.  Agnew  and  her  husband  and  Mrs. 
McCann,  who  had  acquired  title  to  the  real  property  during  the  pend- 
ency of  the  litigation,  that  unless  substitution  was  made  he  would  deem 
it  his  duty  to  continue  and  to  prosecute  the  appeal  in  their  behalf. 
Thereupon,  on  November  12th,  Mrs.  Agnew  wrote  the  respondent,  dis- 
claiming any  previous  employment  or  authorization  for  him  to  act  as 
her  attorney  in  the  action,  and  requesting  that  he  stipulate  a  substitution 
of  one  Kiehel  as  her  attorney.  Four  dasrs  later,  respondent  wrote 
Mrs.  Agnew,  saying  that  he  would  be  glad  to  sign  a  stipulation  substi- 
tuting Kiehel  and  to  turn  over  all  papers  to  him,  upon  pajrment  of  the 
sum  of  $100  as  and  for  his  charge  for  services  performed  since  the 
service  of  the  notice  of  appeal.  In  this  letter  of  November  16th  re- 
spondent also  advised  Mrs.  Agnew  that  her  husband,  the  defendant 
Simon  H.  Agnew,  had  recently  requested  respondent  to  continue  as 
attorney  upon  the  appeal,  and  urged  upon  her  the  advisability  of  get- 
ting together  with  her  husband  and  arranging  the  matter  in  some 
way,  as  the  appeal  would  be  argued  soon.  He  further  stated  to  her 
that,  if  he  continued  in  charge  of  the  appeal,  he  would  chaise  her,  in 
addition  to  the  sum  of  $100  above  mentioned,  the  further  sum  of 
$150  for  preparing  the  brief  and  arguing  the  appeal,  and  that  there 
would  be  an  additional  cost  for  the  printing  of  the  brief,  which  would 
not  exceed  $20.  At  the  same  time  he  wrote  Mr.  Agnew  to  the  same 
effect.  From  that  time  on  there  was  no  further  request  for  substitution 
on  the  part  of  Mrs.  Agnew  or  her  husband,  and  no  reply  was  made 
by  either  of  them  to  plaintiff's  letter  of  November  l^h.    Not  hearing 
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from  either  defendants,  respondent  then  proceeded  to  prepare  his  brief 
and  argue  his  appeal  in  the  Appellate  Division,  and  the  judgment 
which  he  had  theretofore  obtained  in  favor  of  the  defendants  was  af- 
firmed. 

Under  these  circumstances,  it  seems  to  me  that  the  defendant  Flor- 
ence A.  Agnew  should  be  held  liable  for  the  value  of  respondent's 
services.  I  think  respondent's  letter  of  November  16th  called  for  a 
reply.  In  addition  to  stating  that  he  would  require  the  payment  of 
$100  for  his  services  before  he  would  turn  over  the  papers,  respond- 
ent's letter  contained  the  further  information  that  her  husband  had 
employed  him  to  continue  as  attorney  on  the  appeal,  and  stating  to  her 
that  she  should  arrange  matters  witJi  her  husband  at  once,  as  the  ar- 
gument was  pending,  and  that,  in  case  respondent  continued  to  rep- 
resent them  upon  the  appeal,  there  would  be  an  additional  charge  for 
services  and  for  printing  the  brief  above  mentioned.  She  was  not  in 
possession  of  any  of  this  information  at  the  time  she  wrote  the  letter 
of  November  12th.  I  think  t^e  additional  statements  and  information 
contained  in  respondent's  last  letter  called  for  a  reply  on  Mrs.  Ag- 
new's  part,  and  from  the  evidence,  and  what  transpired  subsequent  to 
respondent's  last  letter,  it  is  apparent  that  Mrs.  Agnew  acquiesced  in 
his  continuing  as  her  attorney  and  should  be  held  liable  to  pay  for  his 
services. 

I  am  also  of  the  opinion  that  the  judgment  should  be  affirmed  as  to 
the  defendant  Sarah  A.  McCann.  It  is  true  she  was  not  a  party  to 
the  original  acticMi,  but  during  its  pendency  she  took  title  to  the  prem- 
ises in  dispute,  and  at  the  time  of  the  trial  and  of  the  appeal  she  was 
the  party  chiefly  interested.  In  fact,  she  was  the  only  party  really 
interested,  as  she  owned  the  premises,  and,  if  the  appeal  had  been  decid- 
ed adversely  to  her,  she  would  have  lost  the  real  estate.  It  was  a  mat- 
ter of  concern  to  her  that  the  finding  of  the  trial  court  should  be  upheld. 
Notice  was  given  to  her,  along  with  the  Agnews,  on  November  6th. 
She  was  told  of  this  appeal,  which  was  pending,  and  in  which  she  was 
vitally  interested,  and  she  was  told  that,  unless  respondent  hieard  from 
her  to  the  contrary,  he  would  prosecute  the  appeal  in  the  appellate 
court,  and  would  look  to  her,  with  the  other  defendants,  for  reim- 
bursement for  his  services.  Being  apprised  of  the  situation,  it  would 
have  been  gross  negligence  on  her  part,  had  she  allowed  the  matter 
to  go  by  default  and  be  unrepresented  upon  the  appeal.  Under  these 
circumstances,  I  think  she  should  be  held  liable  to  plaintiff  for  his  serv- 
ices, and  that,  being  vitally  interested  and  receiving  the  benefits  of 
respondent's  services,  under  notification  that  those  services  were  to  be 
performed,  respondent  may  look  to  her  for  reimbursement,  and  she 
cannot,  after  her  rights  have  been  protected,  and  the  appeal  prose- 
cuted to  a  successful  termination,  claim  that  she  is  not  obligated  to  pay. 
I  think  there  is  enough  to  make  an  implied  agreement  on  her  part  to 
pay  the  attorney  for  the  services  rendered  in  her  behalf.  It  is  all  very 
well  to  say  that  she  would  have  the  right  of  action  over  against  her 
grantors  under  the  warranty  in  her  deed  in  case  the  appeal  was  suc- 
cessful and  the  judgment  of  the  trial  court  reversed.  But  these  prem- 
ises were  hers.    Presumably  she  wanted  to  retain  possession  of  them. 
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and  the  mere  right  of- recovery  back  from  the  warrantors  of  the  pur- 
chase price,  which  she  had  paid,  or  indemnity  by  reason  of  losing  the 
prt^jerty  deeded  to  her,  might  not  recompense  her  for  the  loss  of  the 
property  itself. 

I  do  not  think  the  fact  that  she  was  not  an  original  party  to  the 
action  was  controlling,  and  that,  as  successor  in  interest  to  the  Agnews, 
she  should  be  held  liable  to  at  least  share  in  the  payment  of  respond- 
ent's services.  Ross  v.  Bayer-Gardner-Himes  Co.,  Defendant,  Old 
Realty  Corporation,  Appellant,  John  Aitken,  Respondent,  123  App. 
Div.  404,  107  N.  Y.  Supp.  1063.  Respondent  testifies  that  he  received 
no  further  word  from  Mrs:  McCann  until  on  or  about  the  9th  of  Jan- 
uary, 1916,  after  he  had  prosecuted  the  appeal  to  a  successful  termi- 
nation in  her  favor,  when  she  wrote  him  a  letter,  Exhibit  2,  disclaim- 
ing any  liability  for  his  services,  and  also  stating  that  notice  had  been 
served  upon  him,  in  answer  to  his  notice  of  November  6,  1916,  to  the 
effect  that  she  had  neither  retained  nor  employed  him.  Respondent  de- 
nies ever  having  received  any  such  notice,  and  I  think  it  was  prop- 
erly found  upon  the  evidence  that  no  such  notice  w^as  given  by  the 
defendant  McCann. 

I  think  the  judgment  appealed  from  should  be  affirmed,  both  as  to 
the  defendant  Agnew  and  as  to  the  defendant  McCann. 


PUKOQELL  r.  DBLAWAKE,  L.  &  W.  B.  CO.  et  aL 
(Supreme  Court,  Appellate  Divledon,  I>>urth  Department.    July  3, 1917.) 

1.  Nbgligencb  i8=»26 — Injubies  to  Servant — ^LiABruTT  of  Thibd  Pebson. 

Where  the  injured  servant,,  employed  by  a  drnyage  company,  waa  Injur- 
ed by  defective  appliances,  famished  by  the  employer,  but  used  by  the 
railroad  In  unloading  materials  for  the  employer,  the  railroad  was  not 
liable. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  H  39,  40.] 

2.  Neolioence  ^=9142 — Actions — Vebdict  and  Findings. 

Where  the  Jury  found  that  a  drayage  company  employe  was  injured, 
due  to  defective  appliances,  and  that  the  railroad  servant,  operating  a 
crane,  was  not  negligent,  but  that  the  injury  resulted  partially  from  the 
appliances  and  partially  from  the  negligence  of  the  rallrond  servant,  the 
latter  finding  was  so  Inconsistent  as  to  attord  no  basis  for  direction  of  a 
general  verdict  against  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  $g  400-403.]  - 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  John  P.  Purcdl  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company  and  another.  From  a  judgment  for  plainr 
tiff,  and  orders  granting  plaintiff's  motion  for  general  verdict,  and  de- 
npng  defendant's  motions  to  set  aside  the  findings  and  for  a  new  trial, 
defendant  named  appeals.  Judgment  and  orders  reversed,  and  new 
trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  AWGELIS,  JJ.  ■ 

«=s3For  otb«r  casfs  m«  mj^v  to*lQ  ft  KBY-NUMBKR  In  all  Key-Numbered  DlgesU  ft  Indexei 
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Thomson  &  Byrae,  of  Syracuse,  for  appoHant 
E.  C  Ryan,  of  Syracuse,  for  respondent. 

KRUSE,  P.  J.  The  plaintiff  was  injured  by  Jumping  from  a  truck 
to  avoid  being  tut  by  a  bundle  of  steel  sheets  or  plates  which  was  being 
loaded  on  the  truck  from  a  railroad  car  by  means  of  a  crane.  The 
plaintiff  claims  that  the  sheets  were  sUpping  and  tilting,  and  that  he 
bad  good  reason  to  believe  he  would  be  hit  unless  he  jumped.  He  fur- 
ther contends  that  the  craneman  was  careless  in  operating  the  crane, 
and  that  the  clamps  which  held  the  sheets  as  they  were  being  moved 
from  the  car  to  the  truck  were  not  suitable  for  the  purpose.  He  was 
employed  by  the  Brazee  Trucking  Company  as  teamster,  and  assisted 
on  the  truck  in  the  work  of  loading  the  dieets  on  the  truck.  The  crane 
was  a  stationary  crane,  owned  by  the  railroad  company  and  used  in 
unloading  heavy  freight.  The  craneman  was  an  employe  of  the  rail- 
road company. 

The  trial  judge  submitted  eight  separate  questions  to  the  jury,  and 
upon  the  answers  returned  thereto  directed  a  general  verdict.  The 
jury  specifically  found  that  the  craneman  was  not  negligent  in  the  man- 
agement of  the  crane,  and  that  his  negligence  did  not  cause  the  accident 
to  the  plaintiff,  but  that  the  clamps  were  unsafe  and  imsuitable  for  the 
purpose  for  which  they  were  used,  and  that  the  accident  was  caused  by 
reason  thereof. 

[1]  In  view  of  these  findings,  I  am  of  the  opinion  that  the  trial 
court  erred  in  directing  a  general  verdict  for  the  plaintiff.  He  was  not 
an  employe  of  the  railroad  company,  but  of  the  trucking  company. 
Neither  were  the  clamps  furnished  by  the  railroad  company,  but  by 
the  trucking  company,  as  a  special  appliance  for  unloading  the  freight. 
Under  these  circumstsnces,  I  am  unable  to  see  any  ground  for  holding 
the  railroad  company  liable  for  the  plaintiff's  injuries. 

[2]  It  is  true  the  jury  have  also  found,  in  answer  to  one  of  the  ques- 
tions, that  the  accident  was  caused  partially  by  the  defective  clamps 
and  partially  by  the  negligence  of  Ruber.  But,  so  far  as  this  finding 
imputes  negligence  to  Huber,  it  is  entirely  inconsistent  with  the  other 
findings,  and  affords  no  sufficient  basis  for  sustaining  the  direction  of 
a  general  verdict,  based  upon  Ruber's  negligence. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(17»  App.  Div.  282) 

ONEIDA  COUNTY  SAVINGS  BANK  OP  HOME  T.  SAUNDEBS  et  aL 
(Supreme  Court,  Ai^ellate  Division,  BVjcrth  Department    July  8,  1917.) 

1.  Infants  €=>31(1) — Grants  of  Real  Estatb— Right  to  DiSATFnnt— Bprecr 
or  Intebvejjing  Mobtgaoe. 

Where  en  Infant  conveyed  real  estate  hy  warranty  deed,  the  Infirmity 
In  the  grantee's  title  existed  from  the  moment  he  took  the  deed,  and  the 
Infant's  Interest,  after  tlie  grantee  had  mortga(?ed  the  property,, was  not 
subject  to  the  mortgage,  but  her  subeequeut  dIsaJBrmance  related  badi 
to  the  execution  of  the  deed. 

[Ed.  Note. — ^Por  other  cases,  see  Infaats,  C«it.  Dig.  |  62.1 

4tS9For  ether  eaaM  (M  lam*  tople  •  KKY-NCMBBIR  U  all  Ker-N«Bib*rad  DlcMt*  *  InduMs 
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2.  CocBTS  •s»l(»-CoTJirrT  Coinrw-JuBisiHCtiWf— Riohi  <w  IiWart  to  Dn- 

AinBH  CONVKTANCB  OF  REAL  ESTATX, 

If  the  Interest  of  an  Infant,  who  conveyed  proper^,  was  antecedent 
to  a  mortgage  execated  by  her  grantee,  In  an  action  to  foreclose  snch 
mortgage,  in  whldi  the  Infant  was  made  a  party  defendant  and  dleaf- 
flnned,  the  Coanty  Court  did  not  hare  Jurisdiction  of  the  question,  whldhi 
was  in  the  nature  ot  an  action  to  remove  cloud  from  title,  to  adjudicate 
the  rights  of  the  infant ;  the  test  being  made  by  deteruUning  the  nature 
of  the  action  which  the  Infant  would  be  required  to  maintain  to  obtain 
the  relief  she  seeks  by  afUnnatlTe  answer. 

[Ed.  Note.— For  other  cases,  see  Courts,  0«it.  Dig.  U  410-tll,  448,  479, 
12M.] 
8.  Courts  *=»l<tS— Countt  CoTTsrs-^TnaBDioTiow— Right  of  Iwtanx  to  Dis- 

AVFUK  CONVETANCX  OF  REAI.  EBTAIS. 

As  the  County  Court  Is  still  a  court  of  limited  Jurisdiction,  with  the  ex- 
ceptions provided  for  In  Code  Civ.  Proc.  {  340,  subd.  1,  and  section  348, 
If  there  had  been  no  mortgage,  and  the  grantee  had  taken  ppssesslon  of 
the  property,  the  County  Court  would  not  have  Jurisdiction  to  adjudicate 
the  rights  of  an  Infant  in  an  action  of  ejectment 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  M  410-411,  443,  479, 
1294.] 

4.  COUBTS  i&stlSl— OOXTNTX  COUBTS— JUBISOICTIOH— FOBBaLOSOBB  OF  MOBTOAOE 

— Rights  of  Infant. 

In  an  action  to  foreclose  a  mortgage  in  the  County  Court,  the  court 
should  have  held  that  it  had  no  power  to  pass  on  an  afflnnatlve  defense 
of  Infancy  by  the  grantor  of  the  mortgagor,  and  should  have  permitted 
the  plaintiff  to  take  the  usual  Judgment  of  foreclosure  and  sale,  limiting 
the  property  to  be  sold  and  disposed  of  to  whatever  interest  the  Infant 
had  in  the  property  at  the  time  of  the  erocutlwi  and  delivery  of  the 
mortgage,  with  leave  to  plaintiff  to  discontinue  the  action  without  preju- 
dice to  bringing  a  like  action  in  a  court  of  general  Jurisdiction. 

[Ifid:  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {  409.] 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  the  Oneida  County  Savings  Bank  of  Rome,  N.  Y.,  against 
Robert  T.  Saunders  and  others.  From  the  decree,  defendant  Alice  A. 
Butler,  by  Mary  Butler,  her  guardian  ad  litem,  appeals.  Reversed  and 
remitted,  to  be  disposed  of  as  indicated  in  the  opinion. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS.  JJ. 

D.  Francis  Searle,  of  Rome,  for  appellant. 

G.  Linneman  Prescott,  of  Rome,  for  respondent  bank. 

PER  CURIAM.  The  action  was  the  ordinary  action  for  the  fore- 
closure of  a  mortgage  upon  real  estate.  The  appellant,  Alice  Arrella 
Butler,  was  a  defendant,  and  the  only  allegation  of  the  complaint  af- 
fecting her  was  to  the  effect  that  she  had  or  claimed  to  have  some 
interest  in  or  lien  upon  the  mortgaged  premises,  or  some  part  thereof, 
which  interest  or  lien,  if  any,  had  accrued  subsequently  to  the  lien 
of  the  mortgage.  Through  her  guardian  ad  litem  she  mterposed  an 
answer,  allying  her  infancy,  that  she  was  the  owner  of  the  premises 
covered  by  the  mortgage,  that  the  defendant  Robert  T.  Saunders,  the 
mor^:agor,  had  by  deceit  obtained  from  her  a  deed  of  conveyanc  s  of 
the  property  covered  by  the  mortgage,  which  conveyance  was  recorded 
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jaSt  prior  to  Ae  givit^  of  the  mortgage,  that  she  elected  to  disaffirm 
the  deed  upon  the  ground  of  her  infancy,  and  asked  that  the  complaint 
be  dismissed,  and  that  such  deed  and  mortgage  be  annulled,  and  the 
record  thereof  canceled.  The  defendant  Robert  T.  Saunders  also  in- 
terposed an  answer,  in  substance  setting  forth  that  he  purchased  the 
land  covered  by  the  mortgage  and  paid  therefor  $375 ;  that  thereafter, 
and  on  the  27th  day  of  January,  1914,  he  took  a  deed  of  said  premises 
in  the  name  of  the  defendant  Alice  Arrella  Butler,  whom  he  then 
imderstood  and  believed  to  be  more  than  21  years  of  age,  and  who 
then  and  there  promised  and  agreed  to  reconvey  the  same  to  him  on 
request;  that  thereafter,  and  on  or  about  February  24,  1914,  at  his 
request  she  did  reconvey  such  premises  to  him,  by  deed  dated  that 
day  and  recorded  on  the  25th  day  of  February,  1914 ;  that  such  deed 
was  given  to  carry  out  her  promise,  and  there  was  no  fraud  or  deceit 
practiced  upon  her  in  connection  therewith;  that,  relying  upon  her 
promise,  he  erected  a  house  on  such  premises  at  a  cost  and  expense  to 
him  of  $2,700,  no  part  of  which  was  ever  paid  by  her;  that  in  order 
to  enable  him  to  erect  the  house  he  borrowed  of  plaintiff  the  sum  of 
$1,600,  and  gave  the  mortgage  sought  to  be  foreclosed  herein;  that  she 
has  never  offered  to  pay  to  him  any  part  of  the  purchase  money,  or  any 
part  of  the  moneys  expended  by  him  in  the  erection  of  such  house ; 
that  she  has  not  offered  to  pay  to  the  plaintiff  any  part  of  the  money 
secured  by  the  mortgage ;  and  that  such  defendant  demands  judgment, 
declaring  the  validity  of  the  mortgage  and  the  validity  of  the  deed  from 
her  to  him.  It  appears  that  the  answer  of  each  of  these  defendants 
was  served  upon  tiie  other,  as  well  as  upon  the  plaintiff. 

The  County  Court  upheld  the  validity  of  the  mortgage  and  directed 
the  usual  decree  of  foreclosure  and  sale.  The  county  judge  found  that 
the  defendant  Robert  T.  Saunders  furnished  the  money  to  pay  for 
the  lot  covered  by  the  mortgage  and  to  construct  the  building  thereon, 
and  gave  the  property  to  the  appellant;  found  that  the  appellant  is 
an  infant,  and  that  Saunders  knew  it ;  found  that  the  appellant  owned 
the  property  from  January  27,  1914,  the  date  of  the  deed  to  her  of 
the  property,  to  February  24,  1914,  the  date  of  the  deed  from  appel- 
lant to  Saunders;  found  that  appellant  received  nothing  frwn  Saun- 
ders at  the  time  she  signed  the  deed  to  him;  found  that  she  executed 
the  deed  to  Saunders  without  knowing  that  it  was  d  deed,  or  what  it 
was,  but  that  she  did  understand  that  she  was  executing  a  paper  by 
which  he  could  obtain  from  the  bank  $1,600  to  pay  for  the  completion 
of  the  building  and  to  furnish  a  store  therein,  which  was  to  be  con- 
ducted by  the  appellant's  mother ;  found  that  Saunders  promised  the 
appellant  that  he  would  pay  the  $1,600,  which  he  was  to  obtain  by  the 
use  of  the  paper  she  had  signed ;  and  found  that  the  evidence  does  not 
disclose  bow  much,  if  any,  of  the  money  borrowed  from  the  i^aintiff 
upon  the  mortgage  was  expended  for  labor  or  materials  in  tiie  con- 
struction of  the  building.  The  evidence  is  uncontradicted,  and  clearly 
establishes,  that  Saunders  knew  from  September,  1913,  that  the  ap- 
pellant was  an  infant  and  her  age.  The  county  judge  refused  to  find 
that  Saunders  perpetrated  any  fraud  in  the  premises  upon  the  ap- 
pellant. 
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It  appears  that,  while  the  mortgage  in  question  was  dated  February 
^,  1914,  the  defendant  Saunders  received  the  moneys  from  the  bank 
represented  by  the  mortage  as  follows:  April  8,  1914,  $600;  July  3, 
1914,  $400;  November  27, 1914,  $600.  The  county  judge  held  that,  as 
the  deed  of  an  infant  is  not  void,  but  voidable,  the  deed  given  by  the 
appellant  to  the  defendant  Robert  T.  Saunders  conveyed  title  to  hirn, 
and,  as  both  the  appellant  and  the  plaintiff  were  innocent  parties,  equi- 
ty required  that  the  appellant,  who  had  made  the  loss  possible  by 
executing  the  deed,  should  suffer  the  loss  rather  than  the  plaintiff.  The 
county  judge  determined  that  the  appellant's  interest  in  the  property 
accrued  subsequent  to  the  mor^^e  to  the  plaintiff,  and  said  on  this 
subject : 

"It  seems  to  me  that  for  the  purposes  of  this  action,  and  for  the  authorisilng 
of  tbe  trying  out  of  the  title  and  tbe  question  of  plalntUTs  rights,  her  Interests 
Qiaf  be  ccmsidered  to  have  accrued  subsequent  to  the  mortgage  to  the  plain- 
tiff. In  other  words,  having  deeded  away  her  title,  she  had  no  more  Interest 
in  the  property,  unless  or  until  she  rescinded  or  revoked  her  action,  and  this  did 
not  occnr  until  after  the  giving  of  the  plaintiff's  mortgage,  so  that  I  think  the 
infant's  rights  may  be  regarded  as  subsequent  to  the  mortgage,  and  hence 
they  may  be  triable  In  this  action." 

The  county  judge  held  that  unless  the  rights  of  the  appellant,  the 
mfant,  could  be  held  to  be  subsequent  to  Uie  mortgage,  the  County 
Court  had  no  jurisdiction  to  adjudicate  upon  the  defense  interposed 
by  the  appellant. 

\\,1\  We  think  the  county  judge  erred  in  holding  that  the  interest 
of  the  appellant  in  the  property  covered  by  the  mortgage  accrued  sub- 
sequently to  the  execution  and  delivery  of  the  mortgage  sought  to  be 
foreclosed.  The  infirmity  in  the  title  existed  the  moment  the  defend- 
ant Saunders  took  the  deed  from  the  appellant,  and  when  she,  through 
her  guardian  ad  litem,  elected  to  disaffirm  that  act,  the  disaffirmance 
related  back  to  the  execution  of  the  deed,  and  hence  to  a  time  anteced- 
ent to  the  execution  and  delivery  of  the  rhortgage.  Otherwise  it  would 
need  little  to  take  from  an  infant,  her  property  and  rob  infancy  of  the 
protection  so  long  afforded  to  it.  If  such  can  be  the  law,  one  need 
only  obtain  from  an  infant  a  deed  of  his  property,  however  young  and 
immature  he  may  be,  and  then  borrow  money  upon  the  same,  execute 
a  mortgage  covering  the  property  to  secure  the  loan  to  a  bona  fide 
mortgagee,  and  the  scheme  to  take  the  infant's  property  will  be  com- 
plete. 

[3]  We  are  inclined  to  the  view  that  the  county  judge  was  right  in 
holding  that,  if  such  interest  of  the  infant  was  antecedent  to  that  of 
the  mortgagee,  the  County  Court  was  without  jurisdiction  to  adjudi- 
cate upon  ttie  rights  of  the  infant.  The  test  of  this  view  is  made  by 
determining  the  nature  of  the  action  which  the  infant  would  be  re- 
quired to  maintain  to  get  the  relief  which  she  seeks  by  her  affirma- 
tive answer  here.  Such,  an  action  would  be  to  remove  a  cloud  from  the 
title  to  her  property.  It  is  entirely  clear  that  such  an  action  could 
not  be  maintained  in  the  County  Court.  If  there  had  been  no  mort- 
gage, and  the  defendant  Saunders  had  gotten  into  possession  of  the 
property,  ejectment  would  probably  He  in  favor  of  the  infant  s^inst 
him.     Such  an  action  could  not  be  maintained  in  the  County  Court. 
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It  is  still  a  court  of  limited  jurisdiction,  and  such  fact  has  not  been 
the  result  of  accident  but  ratiier  of  design.  A  careful  discussion  of 
the  limitations  upon  the  jurisdiction  of  the  County  Court  is  found  in 
Thomas  v.  Harmon,  122  N.  Y.  84,  25  N.  E.  257,  which  supports  the 
position  we  take.  The  provisions  of  the  Code  of  Civil  Procedure 
(section  340,  subd.  1,  and  section  348),  so  far  as  they  afiEect  the  case 
under  consideration,  are  precisely  the  same  as  they  were  when  the 
Thomas  Case  was  decided. 

[4]  This  brings  us  to  a  consideration  of  what  should  have  been  the 
disposition  of  the  case  in  the  court  below.  If  the  action  were  in  a 
court  of  general  jurisdiction,  it  is  probable  that  the  relief  asked  for 
by  the  appellant  might  be  given  and  an  adjudication  made  in  such  ac- 
tion, notwithstanding  the  fact  that  the  appellant  is  an  infant.  Crom- 
well V.  MacLean,  123  N.  Y.  474,  25  N.  E.  932.  In  view  of  the  situ- 
ation as  thus  disclosed,  the  judgment  appealed  from  must  be  reversed. 
The  court  below  should  have  held  that  it  had  no  power  to  pass  upon 
the  affirmative  defense  set  up  by  the  appellant,  and  should  have  per- 
mitted the  plaintiff  to  take  the  usual  judgment  of  foreclosure  and  sale, 
limiting  the  property  to  be  sold  and  disposed  of  to  whatever  interest 
the  defendants  Saunders  had  in  the  property  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage,  with  leave  to  the  plitintiff  to  discon- 
tinue the  action  without  prejudice  to  bringing  a  like  action  in  a  court 
of  general  jurisdiction. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  with 
costs  to  the  appellant,  and  the  cause  remitted  to  the  court  below,  to 
be  disposed  of  as  indicated  in  this  opinion. 


MEYEH  y.  MAYO. 
(Supreme  Court,  Special  Term,  New  York  Connty.    May  17,  WIT.) 

WrrNESSEs  i©=s>303 — Pbivilkob— Sklf-Incbimination. 

Defendant's  privilege,  under  Code  Civ.  Proa  |  837,  against  Incriminating 
blmself,  mu.st  be  recognized  and  protected,  oo  examination,  before  trial, 
to  show  lie  had  committed  bigamy,  notwithstanding  operation  in  his  favor 
of  the  statute  of  limitations,  under  Code  Cr.  Proc.  §S  142,  143,  unless  the 
statute  has  been  suspended  by  nonresidence  in  or  absence  from  the  state 
on  his  part,  where  it  is  not  so  perfectly  evident  and  manifest  that  his  an- 
swer cannot  Incriminate  as  to  preclude  all  reasonable  doubt  or  £air  ar- 
gument 

[Ed.  Note.— F<w  other  cases,  see  Witnesses.  Cent  Dig.  U  1067,  1M9. 
1050.1 

Action  by  Wilhelmina  Meyer  against  Virginius  St.  Julian  Mayo. 
Application  for  order  denied. 
Order  affirmed,  165  N.  Y.  Supp.  1099. 

Ralph  Gillette,  of  New  York  City,  for  Meyer. 
Howard  Campbell  &  Son,  of  New  York  City,  for  Mayo. 

BI JTIR,  J.  This  application  is  made  to  me  to  direct  the  defendant, 
upon  an  examination  before  trial,  to  answer  certain  questions.  The 
acticm  is  brought  for  breach  of  promise  of  marriage,  and  it  is  sought 
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by  the  questions  which  the  witness  has  declined  to  answer  to  show 
in  substance  that,  at  the  time  of  the  promise  to  marry  plaintiff,  defend- 
ant was  already  married.  Certain  of  the  questions  involved  in  this  mo- 
tion have  been  twice  before  the  Appellate  Division ;  the  decisions  there- 
on being  reported  in  173  App.  Div.  199,  159  N.  Y.  Supp.  405,  and  176 
App.  Div.  93,  162  N.  Y.  Supp.  486,  respectively.  The  present  contro- 
versy involves  the  question  whether  defendant's  privilege  against  in- 
criminating himself,  conferred  by  section  837  of  the  Code  of  Civil 
Procedure,  is  destroyed  by  the  operation  in  his  favor  of  the  statute  of 
limitations  applicable,  namely,  sections  142  and  143  of  the  Code  of 
Criminal  Procedure. 

There  is  no  doubt  that  five  years  has  elapsed,  as  prescribed  in  section 
142,  since  the  commission  of  the  suggested  crime  of  bigamy  involved 
in  the  marriage  between  plaintiff  and  defendant.  Defendant,  however^ 
referring  to  tfie  decisions  of  the  Appellate  Division  which  I  have  just 
cited,  claims  that  it  has  not  been  shown  that  the  operation  of  the  stat- 
ute has  not  been  suspended  by  reason  of  the  defendant's  nonresidence 
within  the  state  or  his  absence  therefrom,  as  provided  in  section  143. 
Plaintiff  agrees  that  it  sufficiently  appears  that  defendant  was  a  resident 
of  the  state  at  the  time  of  the  commission  of  the  offense  and  has  since 
remained  such  resident.  In  my  opinion,  however,  the  privilege  accorded 
to  the  witness  must,  upon  the  authority  of  People  ex  rel.  Taylor  v. 
Forbes,  143  N.  Y.  220,  38  N.  E.  303,  be  accorded  a  broad  interpreta- 
tion. In  the  language  of  that  case  (143  N.  Y.  at  page  231,  38  N.  E.  at 
page  .306) : 

"Where  It  Is  not  so  perfectly  evident  and  manifest  that  the  answer  called 
for  cannot  Incriminate  as  to  preclude  all  reasonable  doubt  or  fair  argument, 
the  privilege  must  be  recognized  and  protected." 

Moreover,  so  far  as  the  question  arises  whether  the  ultimate  burden 
lies  upon  the  plaintiff  or  defendant  in  this  particular  matter  to  estab- 
lish that  the  defendant  has  not  become  immune  from  successful  prose- 
cution because  of  the  interposition  of  the  statute,  it  seems  to  me  that, 
apart  from  the  language  and  spirit  of  the  Forbes  Case  which  I  have 
quoted,  we  have  here  3ie  further  consideration  that  if  the  burden  be 
placed  upon  the  defendant  he  would  be  compelled  to  occupy  the  peril- 
ous position  of  being  bound  on  this  hearing,  in  order  to  establish  his 
privilege,  to  prove  that  he  was  not  protected  by  the  statute ;  yet,  as 
it  is  conceded  that,  notwithstanding  the  statute,  he  might  be  indicted, 
the  positicm  here  sought  to  be  forced  upon  him  would  necessarily  grave- 
ly endanger  his  plea  of  the  statute  upon  the  criminal  trial  after  indict- 
ment. 

Motion  denied. 
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CLEVELAND,  Waterworks  Ctom'r,  et  aL  t.  CaTI  OF  WATBRTOWN  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  3,  1917.) 

Appeal  from  Special  Term,  Jefferson  County. 

Taxpayers'  action  by  Stephen  R.  Cleveland,  individually  and  as  Commis- 
sioner of  the  Board  of  Waterworks  of  the  City  of  Watertown,  and  others, 
against  the  City  of  Watertown  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.     Affirmed. 

Argued  before  KBUSE,  P.  J.,  and  FOOTB,  LAMBERT,  MERBELL,  and 
DE  ANGELIS,  JJ. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion  (99  Misc. 
Rep.  66,  165  N.  T.  Supp.  305)  of  Emerson,  J.,  delivered  at  Special  Term.  All 
concur,  except  KRUSE,  P.  J.,  and  DB  ANOELIS,  J.,  wlio  dissent  in  an  opin- 
ion by 

KRUSE,  P.  J.  The  question  presented  by  this  appeal  is  whether  a  second 
or  third  class  dty  may  reincorporate  or  adopt  the  optional  city  government 
plan,  as  provided  in  chapter  444  of  the  Laws  of  1914.  If  the  act  is  consti- 
tutional, I  think  that  has  been  done  by  the  dty  of  Watertown.  The  pre- 
liminary steps.  Including  the  vote  of  the  people,  has  accomplished  this. 
The  question  voted  upon  was,  not  whether  a  given  proposition  should  become 
a  law,  but  whether  Oie  law  already  enacted  should  be  adopted  by  the  city. 
Legislation  of  that  character  has  been  held  not  to  be  violative  of  that  provi- 
sion of  the  Constitution  which,  vests  the  legislative  power  in  the  Senate  and 
Assembly.  Const,  art.  Ill,  $  1;  Clarke  v.  City  of  Rochester,  28  N.  Y.  605; 
People  ex  rel.  Unger  v.  Kennedy,  207  N.  Y.  533, 101  N.  E.  442,  Ann.  Cas.  1914C. 
616. 

But  It  is  contended  that  there  are  certain  provisions  in  the  act  Itself  which 
attempt  to  confer  upon  the  local  authorities  legislative  power.  But  that  may 
be  done  by  the  Legislature,  if  confined  within  the  ^here  of  local  self-gov- 
ernment (Stanton  v.  Board  of  Supervisors,  191  N.  Y.  428,  84  N.  E.  380;  Vil- 
lage of  Saratoga  v.  Saratoga  Gas,  Electric  Light  &  Power  Co.,  191  N.  Y.  123. 
151,  83  N.  E.  693,  18  L.  B.  A.  [N.  S.]  713)  because,  as  is  said  by  Chief  Judge 
Cullen  in  the  last  case  above  cited:  "It  is  in  conformity  with  the  general 
principle  which  prevails  with  us  of  fostering  local  self-government"  Even 
certain  governmental  and  administrative  functions  which  affect  the  people  of 
the  state  as  a  whole  may  be  delegated  to  a  municipal  corporation  as  a  state 
agency,  to  be  exercised  within  its  territorial  limits,  and  the  municipality  may 
be  empowered  to  make  ordinances  upon  the  subjects  thus  committed  to  it, 
and  such  ordinances  have  the  force  of  law  within  the  territorial  limits  over 
which  their  Jurisdiction  extends;  such  as  the  care  and  control  of  highwavs 
(People  V.  Kerr.  27  N.  Y.  188 ;  Village  of  Carthfige  v.  Frederick,  122  N.  Y.  268, 
25  N.  E.  480,  10  L.  B,  A.  178,  19  Am.  St.  Rep.  490 ;  People  ex  rel.  ColUns  v. 
Aheam,  193  N.  Y.  441,  86  N.  E.  474;  City  of  Buffalo  v.  Stevenson,  207  N.  Y. 
285,  100  N.  B.  798) ;  public  safety  and  public  health  (Metropolitan  Board  of 
Health  v.  Heister,  37  N.  Y.  661 :  Polinsky  v.  People,  73  N.  Y.  65 ;  People  ex 
rel.  liebcrman  v.  Vandecarr,  176  N.  Y.  440,  67  N.  B.  913,  108  Am.  St.  Rep. 
781 ;  City  of  Rochester  v.  Macauley-Fien  Co.,  199  N.  Y.  207,  92  N.  E.  641,  32 
L.  B.  A.  [N.  S.]  554 ;   Pe<^le  v.  Kaye,  212  N.  Y.  407,  106  N..  E.  122). 

But  it  is  further  contended  that  the  act  under  consideration  authorized  the 
local  authorities,  not  only  to  repeal  existing  ordinances,  but  to  supersede  the 
general  laws.  It  is  true  that  section  8  of  the  act  provides  that  all  general  or 
special  laws  not  Inconsistent  with  the  act  shall  continue  in  full  force  and 
effect  until  and  unless  superseded  by  the  passing  of  ordinances  regulating 
the  matters  therein  provided  for.  But  that  I  think,  applies  only  to  such 
particular  powers  as  are  committed  by  the  Legislature  to  the  local  authorities, 
and  no  further.  As  was  said  by  Haight,  J.,  in  Matter  of  Sudgen  v.  Partridge, 
174  N.  Y.  87,  at  page  95,  66  N.  B.  665,  at  page  657:  "If  a  statute  Is  capable 
of  two  constructions,  one  of  whldi  is  in  harmony  with  the  protisions  of  the 
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CMistttatl(»  and  the-otber-nott  tbat  should  be  adopted  wMcb  will  preserre  the 
jBtatute,  if  such  construction  is  Just  as  consistent  witli  the  legislative  Intent  as 
the  other.  And,  in  order  to  give  effect  to  the  Legislature's  intent,  words  and 
phrases  may  be  eliminated  or  supplied."  Even  U  that  provision  should  be  held 
unconstitutional,  it  would  not  necessarily  make  the  entire  act  so.  I  think  tbat 
part  could  be  entirely  disregarded  without  invalidating  the  entire  act. 

It  is  contended  that  section  S7  confers  upon  the  common  council  power  to 
Impose  upon  one  officer  the  duties  exercised  by  another,  and  abolish  the  office 
of  the  latter,  and  that  this  is  unconstitutional.  But  I  think  the  Court  of 
Appeals  have  decided  to  the  contrary.  People  ex  rel.  Dunn  v.  Ham,  1CS6  N. 
Y.  477,  60  N.  E.  191 ;  People  ex  rel.  Collins  v.  Abeam,  193  N.  Y.  441,  86  N. 
E.  474.  In  the  Dunn  Case  it  appeared  that  the  act  there  under  consideration 
conferred  aU  the  legislative  power  of  the  city  upon  the  common  council,  giving 
it  authority  to  enact  ordinances,  not  inconsistent  with  the  laws  of  the  state, 
for  the  government  of  the  city  and  management  of  Its  business,  the  preserva- 
tion of .  good  order,  peace,  and  health,  the  safety  and  welfare  of  Its  In- 
habitants, and  the  protection  and  security  of  their  i>roperty.  It  was  said 
that  the  evident  purpose  was  to  confer  upon  the  common  council  legislative 
authority  as  to  matters,  relating  to  the  municipal  government,  except  as 
limited  by  that  statute  and  others  not  inconsistent  with  Its  provisions;  that 
the  Legislature  might  have  i>assed  an  act  abolishing  the  office  of  station  house 
keepers  and  otherwise  regulating  and  affecting  the  police  government  of  the 
city  could  not  be  questioned.  But,  instead  of  passing  such  an  act,  it  had  con- 
ferred upon  the  common  councils  of  cities  of  the  second  class  general  power 
to  enact  ordinances  for  the  protection  and  security  of  property,  the  preserva- 
tion of  good  order,  and  for  the  safety  and  welfare  of  their  inhabitants,  which 
plainly  included  the  regulation  of  the  police  and  police  power  of  such  cities. 
The  legislative  power  thus  conferred  was  unlimited,  except  by  the  provisions 
of  existing  laws,  and  hence  it  was  held  that  the  conunon  council  possessed 
the  power  to  abolish  any  position  or  office  it  deemed  unnecessary  which  was 
connected  with  or  Incident  to  the  police  government  of  the  city,  unless  for- 
bidden by  tbat  act  or  some  other  statute  then  in  force. 

I  think  the  power  contained  in  the  act  under  review  upon  that  subject  is 
certainly  no  broader  than  that  contained  in  the  act  in  the  Albany  Case,  as 
OOTtstrued  by  the  Court  at  Appeals  and  held  to  be  valid. 


BBABDON  V.  EBIE  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  8,  1917.) 

1.  RArLBOAOs   €=>282(5) — AssAtTLT   by  EMPLOTfi — Evidenck — Suiticienot, 

Evidence  held  to  warrant  verdict  for  plaintiff  In  action  against  rail- 
road for  assault  committed  by  its  servants. 
[Ed.  Note. — Fttr  other  cases,  see  Railroads,  Cent  Dig.  {  016.] 

2.  Valsb  lupRiaoNUENT  «=>31 — Civil.  LiABirjTT — Evidence — Sttfficiewct. 

Evidence  held  to  warrant  verdict  for  plaintiff  in  action  against  railroad 
tor  damages  for  falsei  Imprisonment. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  8  108.] 

3.  Tbiai.  «=a330(2) — Ihstrucwonb — Vebdiot. 

In  action  where  false  Unprisonment  and  assault  were  not  pleaded  s^a- 
rately,  but  the  evidence  was  sufficient  to  Justify  a  verdict  for  the 
plaintiff  on  either,  It  was  not  error  to  instruct  that  plaintiff  Was  entitled 
to  a  verdict  U  he  established  either  cause. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Gent  Dig.  (  778.] 

4.  Fai«c  IXFBisomiENT  ®s><il — Evidence — Sufficiency. 

Evidence  that  plaintiff  was  Imprisoned,  and  subsequently  discharged, 
is  prima  facie  evlidence  of  false  Imprisonment 

[Ed.  Note.-^For  other  cases,  see  False  ImprisMunent  Cent  Dig.  {  108.] 
«s>For  other  easM  im  urns  topic  ft  KKT-NUUBBR  In  all  Ker-Numbered  Digesti  &  lodexes 
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5.  Faxsk  iHPBisoimEiTT  «=>40 — 'Vitivicmyt!  Dakaobs — Whkk  Aixowabix. 

In  action  for  false  Imprisonment,  Instruction  submitting  rlndlctlve  damr 
Bges  Is  erroneotis,  where  the  alleged  false  imprisonment  was  at  the  In- 
stance of  employfa  of  defendant,  and  there  was  no  evidence  that  defend- 
ant knew  or  suspected  that  its  servants  were  imllt,  or  that  It  approved  the 
conduct  of  such  servants. 

[Ed.  Note. — ^For  other  cases,  see  False  Imprisonment,  Cent.  Dig.  i  119.] 

Eruse,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Steuben  G>unty. 

Action  by  T.  Murray  Reardon  against  the  Erie  Railroad  Company. 
From  judgment  for  plaintiff,  and  order  denying  motion  for  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Warren  J.  Cheney,  of  Homell,  for  appellant. 
James  O.  Sebring,  of  Coming,  for  respondent 

DE  ANGELIS,  J.  The  action  is  brought  to  recover  damages  for 
an  assault  and  for  false  imprisonment.  The  two  causes  of  action  were 
not  separately  pleaded.  The  defense  was  a  general  denial  and  a  justifi- 
cation of  the  imprisonment.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $1,000.  The  theory  upon  which  the  recov- 
ery was  based  was  that  the  assault  was  made  by  two  of  the  defendant's 
employes,  and  the  imprisonment  was  brought  about  by  such  employes 
in  the  performance  of  their  duties  and  in  the  course  of  their  employ- 
ment The  appellant  argues  that  the  evidence  was  insufficient  to  estab- 
lish either  cause  of  action,  and  that  in  any  ev«it  the  verdict  is  against 
the  weight  of  evidence.  The  appellant  also  ai^es  that  errors  were 
made  by  the  learned  trial  judge  in  his  charge  to  the  jury. 

The  defendant  is  a  steam  railroad  company  whose  road  passes 
through  the  city  of  Coming,  where  the  defendant  maintains,  amqng 
other  things,  a  passenger  station  and  a  freight  house.  On  Monday, 
September  27,  1915,  at  midday,  16  or  18  of  the  24  freight  handlers  em- 
ployed by  the  defendant  in  and  about  the  freight  house  went  out  on  a 
strike,  among  whom  was  the  plaintiff.  The  hours  during  which  the 
freight  handlers  worked  were  from  7  o'clock  in  the  morning  until  6 
o'clock  at  night,  sometimes  a  little  after  6,  and  then  the  freight  house 
was  closed.  One  Kelly  was  the  agent  in  chat^  of  the  freight  house. 
Two  or  three  clerks  usually  work«i  in  the  freight  office  until  about  9 
o'clock  at  night 

There  were  guarding  the  freight  house  this  Monday  night  one  Pur- 
dy,  a  resident  of  Elmira,  a  special  deputy  sheriff  appointed  by  the 
sheriff  of  Steuben  coun^,  serving  without  pay  from  the  sheriff  or 
county,  one  Duryea,  a  resident  of  the  city  of  Binghamton,  on  the  police 
force  of  the  defendant,  who  had  come  from  Binghamton  that  after- 
noon, one  Razer,  a  resident  of  Homell,  a  deputy  sheriff,  appointed  by 
the  sheriff  of  Steuben  cotmty,  serving  without  pay  from  the  sheriff  or 
county,  and  one  Leonard,  a  patrolman,  all  in  the  employment  of  the 
defendant    Between  8  and  9  o'clock  on  this  Monday  night  the  plaintiff 

S=3For  other  caaM  lee  uune  topic  ft  KET-NCMBBR  in  all  Rey-Numberad  Dlgesta  ft  IndexM 
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entered  the  frei^t  house  office  of  the  defendant  in  Corning,  where  he 
found  at  work  at  his  desk  one  Rupert,  the  billing  clerk.  Purdy  sat  at 
a  desk  at  some  distance  from  Rupert. 

The  plaintiff  testified  that  he  went  to  the  office  to  look  at  the  freight 
tonnage  book,  and  to  see  if  the  vouchers  were  there,  as  he  had  a 
month's  pay  coming;  that  on  that  afternoon  he  had  been  approached 
by  the  freight  agent,  Kelly,  and  urged  to  return  to  work,  upon  the 
claim  that,  if  he  did  so,  the  other  stnkers  would  return  with  him,  and 
the  further  claim  that  there  was  a  proposition  to  change  the  method  of 
pa3ring  the  freight  handlers  to  payment  upon  the  basis  of  the  average 
tonnage,  the  effect  of  which  would  be  to  increase  their  pay,  and  that 
part  of  his  errand  that  night  was  to  see  what  the  average  tonnage  had 
been ;  that  he  approached  Rupert  and  asked  to  look  at  the  tonnage  book, 
which  lay  open  on  the  desk,  and  Rupert  said  he  might,  and  pushed  the 
book  over  to  him,  remarking,  "There  is  your  friend  Purdy  over  there ;" 
that  Purdy  came  over  to  him,  and  pulled  out  his  watch,  and  said,  "I 
will  give  you  three  minutes  to  get  out  of  hwe;"  that  thereupon  the 
plaintiff  said,  "All  right,  I  will  get  out  as  soon  as  I  can  transact  what 
business  I  have  here;"  that  he  started  to  turn  the  pages  of  the  txx^ 
back,  and  Purdy  said,  "You  get  out  now,"  and  put  his  watch  back  in 
his  pocket,  ^d  grabbed  plaintiff  by  the  back  of  his  neck  and  the  back 
of  his  pants,  and  walked  him  outside  and  out  into  the  storm  house; 
that  he  thought  Purdy  struck  him  back  of  the  ear  and  he  was  knocked 
down  the  steps ;  that  he  saw  Duryea  ^ere ;  that  both  Purdy  and  Dur- 
yea  piled  onto  him  and  knocked  him  down  the  steps ;  that  while  he  was 
down  on  the  ground  one  or  the  other  of  them  kicked  him  in  the  back, 
and  they  put  "twisters"  on  him;  that  Purdy  directed  Duryea  to  take 
the  plaintiff  to  the  police  station ;  that  Purdy  said  with  an  oath,  "I  got 
you  at  last,  didn't  I;"  that  they  took  him  over  to  the  poHce  station, 
and  on  the  way  Purdy  said  to  Duryea,  "Don't  be  afraid  to  twist  them 
up  a  little"  (referring  to  the  "twisters"  or  handcuffs),  and  he  obeyed 
orders ;  that  at  the  police  station  Purdy  directed  Capt.  Ryan,  the  police 
officer,  to  lock  the  plaintiff  up ;  that  Capt.  Ryan  asked  what  the  charge 
was,  and  Purdy  said,  "Drunk;"  that  at  the  request  of  Purdy  Capt 
Ryan  took  the  plaintiff  down  into  the  basement,  in  the  cellar,  and  put 
him  b^ind  the  bars  in  the  corridor;  that  later  Capt.  Ryan  came  down 
to  him,  and  at  his  request  sent  for  the  city  judge,  who  appeared  about 
10  or  11  o'clock,  when  the  plaintiff  was  taken  before  him;  that  the  city 
judge  let  him  go  without  bail,  directing  him  to  appear  the  next  mom- 
mg;  that  he  appeared  the  next  morning  in  the  City  Court,  and  Purdy 
was  present;  that  the  hearing  was  adjourned  from  time  to  time  until 
October  29th,  when  on  motion  of  the  counsel  for  the  complainant  he 
was  discharged.  It  appears  that  no  formal  complaint  was  ever  lodged 
against  the  plaintiff  in  the  City  Court. 

[1,  2]  The  plaintiff's  story  is  corroborated  by  several  witnesses,  and 
the  jury  were  justified  in  finding  a  verdict  in  favor  of  the  plaintiff  up- 
on both  causes  of  action.  The  plaintiff  described  his  physical  injuries 
as  follows: 

"Siy  back  was  hurting  me,  and  my  face,  and  I  had  more  or  less  blood  com- 
ing down  tbe  side  of  my  face  from  a  gasb  on  tbe  side,  tbat  was  smarting  and 
166N.T.S.— 19 
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acfalng,  and  I  don't  know  tlie  extent  of  It,  and  my  lips  wave  swollen,  and  a 
bad  bunch  back  of  tbe  ear,  as  big  as  a  walnut" 

His  injuries  were  not  serious,  and  he  recovered  from  them  very 
soon. 

[3]  The  appellant  insists  that  tiie  learned  trial  judge  erred  in  charg- 
ing the  jury  that  the  plaintiff  was  entitled  to  a  verdict,  if  he  established 
a  cause  of  action  either  for  assault  and  battery  or  for  false  imprison- 
ment, and  cites  in  support  of  the  proposition  the  case  of  Tyson  v. 
Bauland  Co.,  68  App.  Div.  310,  74  N.  Y.  Supp.  59.  That  was  a  case 
where  a  cause  of  action  for  malicious  prosecution  and  false  imprison- 
ment were  pleaded,  but  not  separately.  The  follow^ing  is  quoted  from 
the  opinion: 

"As  It  taust  be  assumed  from  the  record  that  both  causes  of  action  were 
submitted  to  the  Jury,  and  the  verdict  may  have  been  founded  on  either,  the 
judgment  appealed  from  cannot  be  sustained,  unless  the  proof  establishes  both 
causes  of  acti<«." 

In  that  case  the  court  held  that  the  evidence  failed  to  establish  a 
cause  of  action  for  malicious  prosecution,  and,  that  being  the  situa- 
tion, the  trial  court  should  not  have  submitted  to  the  jury  that  cause 
of  action.  Probably  the  language  of  the  Appellate  Division  would 
have  been  more  accurate  if,  instead  of  the  words  "unless  the  proof 
establishes  both  causes  of  action,"  this  language  had  been  used,  "unless 
the  proof  was  suflBcient  to  justify  the  jury  in  rendering  a  verdict  based 
on  both  causes  of  action."  The  Tyson  Case  has  no  application  here, 
because  the  evidence  in  this  case  was  sufficient  to  justify  the  jury  in 
basing  their  verdict  upon  both  the  cause  of  action  for  the  assault  and 
the  cause  of  action  for  false  imprisonment. 

[4]  The  appellant  challenges  the  verdict  on  the  further  ground  that 
the  trial  judge  erred  in  holding  that  proof  that  the  plaintiff  was  im- 
prisoned and  subsequently  discharged  was  prima  facie  evidence  of 
false  imprisonment.  We  think  that  this  ruling  was  right.  3  Elliott  on 
Evidence,  §  2116;  Burdick's  Law  of  Torts,  242;  Jackson  v.  Knowl- 
ton,  173  Mass.  94,  95,  53  N.  E.  134. 

[5]  Over  the  objection  and  exception  of  the  appellant,  the  learned 
trial  judge  submitted  to  the  jury  the  question  of  vindictive  damages, 
and  we  think  this  was  an  error  which  requires  us  to  reverse  the 
judgment.  Upon  sufficient  evidence  the  jury  have  found  that  Purdy 
and  Ehiryea  were  acting  within  the  scope  of  their  authority  in  guard- 
ing the  defendant's  property  that  night,  and  they  would  have  been  ful- 
ly authorized  by  the  nature  of  their  emplo)Tnent  to  have  ejected  the 
plaintiff  from  the  freight  office,  if  it  became  necessary,  and  to  have 
caused  his  imprisonment,  if  his  conduct  was  such  as  to  justify  such 
action;  so  that  it  is  entirely  correct  to  say  that  the  jury  were  justified 
in  finding  the  defendant  liable  for  the  full  amount  of  compensatory 
damages  suffered  by  the  plaintiff,  but  it  would  be  quite  a  different 
proposition  to  hold  that  the  jury  would  have  bjjen  justified  in  awarding 
to  the  plaintiff  vindictive  damages. 

As  the  result  of  a  careful  consideration  of  the  evidence,  we  find 
nothing  therein  to  show  that  the  defendant  had  any  knowledge  or  sus- 
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picion  that  Purdy  or  Duryea  was  incompetent  or  unfit  for  the  service 
assigned  to  him,  or  that  there  was  anything  in  the  course  of  the  defend- 
ant's business  that  showed  that  it  approved  or  suffered  such  conduct  on 
the  part  of  these  employes  as  to  commit  the  assault  or  cause  the  impris- 
onment which  furnished  the  basis  for  this  cause  of  action.  It  is  well 
settled  that  in  such  case  vindictive  damages  cannot  be  recovered.  Lake 
Shore  &  Michigan  Southern  Ry,  Co.  v.  Prentice,  147  U.  S.  101,  107, 
13  Sup.  Ct.  261.  37  L.  Ed.  97;  Craven  v.  Bloomingdale,  171  N.  Y. 
439,64N.E.  169. 

It  follows  that  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.  All  concur,  FOOTE,  J.,  in  a  separate  memorandum,  ex- 
cept KRUSE,  p.  J.,  who  dissents,  and  votes  for  affirmance,  in  a  mem- 
orandum. 

FOOTE,  J.  (concurring).  Assuming  that  there  was  evidence  suffi- 
cient to  require  submission  to  the  jury  of  the  question  as  to  whether  de- 
fendant ratified  the  wrongful  acts  of  the  officer,  Purdy,  still  I  think 
the  court  committed  error  in  instructing  the  jury : 

"If  son  were  to  find  In  this  case  that  these  acts  were  committed  maliciously 
and  willfully,  you  might  go  beyond  the  actual  damages  In  the  case  and 
award  punitive  damages ;  that  is,  damages  by  way  of  punishment." 

Under  this  form  of  charge,  the  jury  were  permitted  to  find  exem- 
plary damages  against  the  railroad  company  in  case  they  were  satis- 
fied that  Purdy  committed  the  acts  maliciously  and  willfully,  without 
reference  to  whether  defendant  had  ratified  the  acts,  and  without  any 
consideration  of  the  question  whether  the  persons  upon  whose  acts 
such  ratification  was  predicated  had  any  authority  to  act  for  and  bind 
the  company  upon  such  a  matter.  SamielofI  v.  N.  Y.  &  Q.  C.  Ry.  Co., 
122  App.  Div.  770,  107  N.  Y.  Supp.  774. 

It  was  also  error  for  the  court  to  charge : 

"Now,  when  the  plaintiff  comes  Into  court  upon  a  charge  of  false  Imprison- 
ment, it  is  sufficient  for  the  plaintiffs  case  to  show  that  he  was  arrested  and 
subsequently  discharged.    That  makes  out  a  prima  fade  case." 

KRUSE,  P.  J.  (dissenting).  I  concur  with  the  conclusions  reached 
by  Mr,  Justice  DE  ANGEUS  save  that  relating  to  exemplary  damag- 
es. I  think  a  case  for  exemplary  damages  was  made  out.  Purdy  was 
employed  by  the  defendant  to  do  police  work,  and  it  was  part  of  his 
duties,  not  only  to  arrest,  but  to  prosecute,  persons  offending  against 
the  railroad  company.  He  himself  so  testifies.  The  very  irons  which 
were  put  upon  the  plaintiff  belonged  to  the  defendant. 

After  the  plaintiff  was  arrested  the  hearing  before  the  city  judge 
was  adjourned  from  time  to  time,  coverii^f  a  period  of  about  a  month. 
Not  only  did  Purdy  appear  for  the  railroad  company  to  prosecute  the 
plaintiff,  but  also  attorneys  representing  the  defendant  appeared  upon 
some  of  these  hearings,  and  finally  one  of  them  withdrew  the  charge 
against  the  plaintiff,  and  the  judge  discharged  him.  I  "think,  under 
such  circumstances,  the  jury  could  well  find,  not  only  that  the  defend- 
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ant  ratified  the  arrest  and  prosecution,  but  that  the  arrest  was  made, 
and  the  prosecution  instituted  and  continued  by  express  authority 
from  the  defendant 

This  case,  as  it  seems  to  me,  is  quite  unlike  the  Craven  Case.  It 
there  appeared  that  the  defendant  did  not  directly  authorize  the  ar- 
rest, or  that  he  ratified  it  when  brought  to  his  attenticm. 

I  think  the  judgment  and  order  should  be  affirmed,  with  costs. 


In  re  TJNITBD  STATES  TRUST  CO.  OF  NEW  TORK. 
(Supreme  Court,  Appellate  Division,  Flrat  Departntent    July  13,  1017.) 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  Judicial  settlement  of  accounts  of  the  United  States 
Trust  Company  of  New  York,  as  trustee  of  trusts  created  by  will  of  Rhoda  E. 
Hoyt  From  a  decree  of  the  Surrogate's  Court  of  New  York  county,  entered 
upon  a  report  and  opinion  of  a  referee  settling  the  accounts  of  the  trustee 
and  construing  the  fifth  clause  of  the  said  will,  appeal  is  taken.  Decree  af- 
firmed. 

See,  also,  86  Misc.  Rep.  696,  149  N.  T.  Suppw  91. 

Argued  before  CLARKE,  P.  J.,  and  LAUOHL.IN.  SCOTT,  PAGE,  and  DA- 
VIS, JJ. 

William  W.  Scmgham,  of  Yonkers,  for  appellants  Leslie  and  Hoyt. 
Lucius  H.  Beers,  of  New  York  City,  for  respondent-appellant  Bangs. 
Marshall  B.  Clarke,  of  New  York  City,  for  refifpondent  Hoyt. 
Charles  W.  McKelvey,  of  Mew  York  City,  tor  leevondent  United  States 
Trust  Ca  of  New  York. 

PER  CURIAM.  Decree  affirnred,  with  separate  costs  to  the  appellants 
appearing  by  separate  counsel  and  filing  briefs  herein,  and  to  the  te^>ondent 
Dorothy  Hoyt,  payable  out  of  the  estate.    Order  filed. 

PAGE,  J.  (dissenting).  The  majority  of  the  court  having  agreed  to  afllmt 
the  decree  without  opinion  renders  a  statement  of  the  facts  necessary  In  or- 
der that  the  grounds  of  my  dissent  may  be  intelligible. 

The  fifth  clause  of  the  will  of  Rhoda  E.  Hoyt  granted  the  rest,  residue,  and 
remainder  of  her  estate  to  her  executor  and  trustee,  to  be  divided  Into  four 
equal  parts,  each  one  of  which  was  directed  to  be  invested  and  the  proceeds 
and  net  Income  thereof  paid  to  each  of  the  four  children  of  the  testatrix 
during  their  lives,  and  to  their  husbands  or  wives,  as  the  case  mi^t  be, 
for  life,  after  which  the  principal  was  directed  to  be  paid  to  the  lawful  issue 
of  such  child  of  the  testatrix  absolutely.  The  will  then  provided:  "In  the 
event  that  any  (me  of  my  said  children  die  without  leaving  lawful  issue,  then 
I  give,  devise  and  bequeath  the  share  which  would  have  confe  to  such  lawful 
Issue  respectively  to  my  other  children,  share  and  share  alike,  to  and  for 
their  own  use  forever,  and  in  the  event  of  such  other  children  dying,  leaving 
Issue,  the  issue  of  such  deceased  child  or  children  shall  take  per  stirpes  the 
share  which  would  have  fallen  to  the  parent  if  living." 

The  testatrix,  Rhoda  E.  Hoyt,  died  in  the  year  1001,  survived  by  lier  said 
four  children.  The  controversy  in  this  case  relates  to  the  share  of  the  testa- 
trix's son,  Reuben  M.  Hoyt,  one  of  the  life  beneficiaries,  who  died  without 
Issue,  and  without  having  had  issue,  on  May  26,  1914.  At  the  time  of  his 
death,  his  brother  Frank  R.  Hoyt  had  previously  died  on  the  24th  day  of 
February,  1911,  without  issue.  The  other  brother,  Jesse  Hoyt,  had  died  on 
the  11th  day  of  January,  1902,  leaving  a  widow  and  thi-ee  children  surviving, 
and  his  sister,  Isabel  Hoyt  Bangs,  Is  still  living.  It  is  claimed  on  behalf  of 
Isabel  Hoyt  Bangs,  and  on  behalf  of  the  widow  and  children  of  Jesse  Hoyt, 
that  upon  the  death  of  Reuben  M.  Hoyt  without  issue  his  share  should  be  di- 
vided into  two  portions  and  paid  to  laabd.  Hoyt  Bangs  and  the  issue  of  Jesse 
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Hoyt  On  behalf  of  tlie  estate  of  Frank  R.  Hoyt,  however,  it  Is  dalmed  that 
upon  the  death  of  the  testatrix,  Benben  M.  Hoyt  then  being  without  issue,  the 
fee  of  his  share  became  vested  In  his  then  living  brothers  and  sisters ;  hence 
a  one-third  part  thereof  vested  in  EVank  R  Hoyt  at  that  time,  to  be  divested 
by  birth  of  issue  to  Beuben  M.  Hoyt.  The  referee  has  so  found,  and  bases  his 
conclusion  mainly  upon  the  principle  that  the  law  favors  vespUng  at  the 
earliest  possible  moment,  and  that,  Frank  R.  Hoyt  being  one  of  the  persons 
who,  had  Beuben  M.  Hoyt  died  at  the  time  of  the  death  of  the  testatrix 
without  Issue,  would  have  taken  one-third  of  the  fee  of  his  share,  he  then  took 
a  vested  remainder  therein  under  section  40  of  the  Real  Property  Law  (Consol. 
Laws,  c.  60).  Moore  t.  Uttel,  41  N.  X.  66.  A  majority  of  this  court  has 
adopted  that  view. 

There  Is  no  doubt  under  the  authorities  that  at  the  time  of  the  death  of 
the  testatrix  Frank  R.  Hoyt  had  a  vested  remainder  in  one-third  of  the  share 
of  Reuben  M.  Hoyt  under  the  New  York  rule,  and  that  such  remainder  was 
vested,  to  be  divested  by  the  birth  of  Issue  to  Reuben  M.  Hoyt.  So  far  the 
referee  Is  correct  There  was  a  further  condition  subsequent,  however,  which, 
in  my  opinion,  the  majority  of  the  court  has  failed  to  consider,  namely,  that 
the  remainder  of  Frank  R.  Hoyt  was  also  to  be  divested  by  his  failure  to  sur- 
vive the  event.  The  "event"  Is  clearly  stated  as  follows:  "In  the  event 
that  any  of  mjr  said  children  die  without  leaving  lawful  Issue,  then  I  give, 
devise  and  bequeath  the  share  which  would  have  come  to  such  lawful  issue 
respectively  to  my  other  children  share  and  share  alike."  The  will  further 
provides  that  the  Issue  of  any  deceased  child  In  such  event  should  take  per 
stirpes  the  share  which  would  have  fallen  to  the  parent  If  living.  Clearly, 
therefore,  in  order  to  Inherit  the  share  of  the  trust  fund  for  Reuben  M.  Hoyt, 
his  brothers  and  sister,  or  their  Issue,  were  required  to  survive  the  event  of 
his  death,  and  their  share  was  to  be  divested  by  failure  to  survive  snch  event 

The  gift  over,  upon  the  death  of  the  life  beneficiary,  Reuben  M.  Hoyt,  was 
a  gift  to  a  class,  namely,  to  the  other  children  of  the  testatrix,  with  a  provi- 
sion for  representation  by  issue  }n  the  case  of  the  death  of  any  member  of 
the  class  leaving  Issue.  In  the  case  of  such  a  limitation  relating  to  personal 
property  it  Is  well  settled  that  the  class  is  to  be  determined  as  of  the  date 
of  distribution,  unless  the  contrary  Intention  is  clearly  expressed  In  the  will. 
Matter  of  Baer,  147  N.  X.  34g-353,  41  N.  E.  702 ;  Teed  v.  Morton,  60  N.  X. 
50a-«06;  Salter  v.  Drowne,  205  N.  X.  204,  216,  93  N.  E.  401.  The  language 
of  the  ^t  In  the  Instant  case  expresses  futurity.  There  is  no  present  gift  of 
the  ronainder  to  the  children  of  the  testatrix,  but  a  gift  In  the  future  event 
of  the  death  of  Reuben  without  issue,  and  the  will  states  "then,  I  give,  devise 
and  bequeath  the  share  which  would  have  come  to  such  lawful  Issue  respective- 
ly to  viy  other  children."  The  word  "then"  clearly  relates  to  the  clause  which 
precedes  it,  and  fixes  the  time  of  the  gift  as  the  time  of  the  happening  of 
the  event  named.  Columbia-Knickerbocker  Trust  Ca  v.  Walnwright,  Law 
Journal  of  November  9, 1912,  affirmed  158  App.  Dlv.  884, 142  N.  X.  Supp.  1113 ; 
Id.,  213  N.  X.  680,  107  N.  B.  1075. 

In  Matter  of  Baer,  sv^ra,  the  Court  of  Appeals,  In  construing  a  testa- 
mentary provision  similar  to  the  present  one,  said  (147  N.  X,  at  page  353,  41 
N.  E.  703):  "Where  final  division  and  distribution  Is  to  be  made  among  a 
Class,  the  benefits  of  the  will  must  be  confined  to  those  persons  who  come 
within  the  appropriate  category  at  the  date  when  the  distribution  or  division 
Is  directed  to  be  made  [citing  cases].  In  such  cases  the  gift  Is  contingent 
upon  survivorship,  and  tf  It  vests  at  all  before  the  date  of  distribution  It  is 
subject  to  be  divested  by  the  death  before  that  time  of  a  person  presumptively 
entitled  to  share  In  the  distribution."  It  follows  that.  Inasmuch  as  Frank  R. 
Hoyt  did  not  survive  the  event,  so  as  to  remain  a  member  of  the  class  at  the 
time  fixed  for  distribution,  and  left  no  Issue  which  could  take  by  representa- 
tion, his  estate  Is  not  entitled  to  share  In  the  distribution  of  the  property 
held  In  trust  during  Benben's  life. 

In  my  opinion  the  decree  should  be  modified,  so  as  to  direct  the  transfer 
of  the  trust  fund  held  for  the  benefit  of  Reuben  during  his  life,  one-half  to 
Isabel  Hoyt  Bangs  and  one-half  to  the  children  of  Jesse  Hoyt  in  equal  shares. 

LAtrGHUN,  J.,  concors. 
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COX  V.  O.  G.  BliAKB  OO.  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.     May,  1017.) 

1.  Inbttrancb  <®=s>249 — ^Mabirb  Insubahce — Oanceliatiow  of  Pouct — Mis- 

take IN  Risk. 

Evidence  In  an  action  by  an  Insurer  to  cancel  or  reform  a  certificate 
of  marine  Insuranpe  on  "coal,"  by  substituting  the  words  "coal,  Including 
freight,"  as  Intended,  on  the  ground  of  mistaken  assumption  that  freigbt 
sought  to  be  insured  had  actually  been  paid  by  insured,  and  In  view  of 
nondisclosure  of  contrary  fact,  held  to  reqnlre  a  cancellation  of  the  cer- 
Uflcate. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |  537.] 

2.  Insurance  <S=»272 — Mabine  Instibancb — Risk — Nondisciasube  o»  Facm. 

Whether  a  suppression  of  the  facts  as  to  a  marine  risk  arises  from 
fraud,  or  merely  from  mistake,  negligence,  or  accident,  the  policy  may  be 
avoided  on  the  ground  that  the  insurer  has  been  deceived,  and  not  that 
Insured  has  intended  to  deceive. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  g§  572-582.] 

3.  Evidence  ®=>508 — Expert  Testimony — Matebialitt  or  Nondisclostthe. 

Expert  testimony  of  underwriters  of  marine  insurance,  as  bearing  upon 
the  materiality  of  the  omission  to  disclose  to  the  insurers  that  the  insured 
had  no  risk  In  the  freight,  was  admissible. 

[Ed.  Note. — For  other  cases,  sea  Evidence,  Cent.  Dig.  §  2311.] 

Action  to  annul  and  reform  a  certificate  of  marine  insurance,  by 
Douglas  F.  Cox,  in  his  own  behalf  and  in  behalf  of  all  others  similarly 
situated,  against  the  C.  G.  Blake  Company  and  others.  Judgment  for 
plaintiff. 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City,  for 
plaintiff. 
Lord,  Day  &  Lord,  of  New  York  City,  for  defendants. 

GREENE AUM,  J.  [1]  The  plaintiff  is  one  of  a  hundred  under- 
writers on  the  Lloyds  plan,  duly  organized  under  tlie  laws  of  the  state 
of  New  York,  and  doing  business  under  the  name  "Subscribers  at 
United  States  Lloyds,"  for  the  purpose  of  carrying  on  the  business  of 
marine  insurance.  TTie  firm  of  Higgins  &  Cox  were  the  attorneys  in 
fact  for  the  underwriters.  On  October  14,  1915,  a  certificate  of  insur- 
ance was  issued  in  behalf  of  the  United  States  Lloyds  by  their  attor- 
neys, insuring  by  its  terms  a  cargo  of  coal  valued  at  $38,8/3  to  be  ship- 
ped on  the  steamship  Genesee  from  Hampton  Roads  to  Montevideo, 
Uruguay,  the  loss  to  be  payable  to  the  order  of  defendant  C.  G.  Blake 
Company,  a  corporation  engaged  in  the  business  of  mining  and  selling 
coal,  which  duly  transferred  the  certificate  to  Swift  &  Co.,  the  pur- 
chaser of  the  coal.  On  or  about  the  5th  day  of  November,  1915,  the 
steamer  Genesee  with  its  cargo  of  coal,  while  en  route  to  Montevideo, 
was  captured  or  seized  by  a  British  warship  and  taken  to  the  port  of 
Castries,  St.  Lucia,  British  West  Indies,  where  it  was  detained  and 
proceedings  instituted  in  the  prize  court  for  the  purpose  of  condemning 
the  vessel  and  cargo  as  lawful  prize.  As  a  result  of  the  proceedings 
the  British  authorities  released  the  cargo  and  for  some  reason  held  the 
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vessel,  whether  by  purchase  or  otherwise  does  not  appear.  Swift  & 
Co.  obtained  possession  and  control  of  the  coal  on  Or  about  January 
27,  1916,  but,  being  unable  to  forward  it  to  Montevideo,  they  subse- 
quently sold  the  coal  at  Castries  at  20  shillings  a  to^,  the  best  price  ob- 
tainable therefor.  The  net  proceeds  of  the  sale,  after  deducting  all  ex- 
penses of  every  nature,  aggregated  about  $18,048.33,  or  approximately 
$10,618.88  more  than  the  original  cost  of  the  coal,  which  was  $7,431.45. 
This  action  is  brought  for  the  purpose  of  annulling  the  certificate  of  in- 
surance, or  reforming  it  by  substituting  therein  the  words  "coal,  in- 
cluding freight,"  for  the  word  "coal."  Swift  &  Co.,  an  Illinois  corpora- 
tion, and  Frigorifico  Montevideo  Sociedad  Anonima,  a  corporation 
organized  under  the  republic  of  Uruguay,  are  also  defendants. 

The  facts  upon  which  the  rights  of  the  parties  depend  are  practically 
undisputed.  It  appears  that  the  Blake  Company  had  sold  the  cargo 
of  coal  to  Swift  &  Co.  pursuant  to  the  terms  of  a  letter  from  Swift  & 
Co.,  confirmed  in  writing  by  Bldke  &  Co.,  which,  among  other  provi- 
sions, contained  the  following : 

'Trice  of  the  coal  to  be  $10.20  per  gross  ton  of  2,240  lbs.,  cost,  Insurance, 
iind  freight,  delivered  alongside  of  dock  or  lighters  of  the  Frigorifico  Monte- 
video Sodedad  Anonima,  Montevideo,  Uruguay,  S.  A.,"  and  "insurance  policy 
required  above  is  to  be  satisfactory  to  us  [referring  to  Swift  &  Co.]  and  is  to 
be  nuide  out  in  our  favor  for  the  amount  of  the  cargo  on  the  delivered  value ; 
iu  other  words,  the  Insurance  policy  is  to  be  In  our  favor  for  the  amount  of 
the  delivered  value  of  the  cargo  at  the  c.  L  f.  price  we  contracted  to  buy  the 
coal  from  you." 

The  letter  of  confirmation  contains  the  following: 

"We  note  the  clause  regarding  insurance  policy,  from  which  it  would  seem 
that  we  are  compelled  to  insure  this  cargo  for  the  full  value  at  the  delivered 
price  of  910.20,  regardless  of  the  amount  of  freight  advanced." 

On  October  9,  1915,  one  Steinkamp,  the  New  York  manager  of  the 
C.  G.  Blake  Company,  communicated  with  an  insurance  brokerage  firm 
doing  business  under  the  name  of  Lethbridge  &  Comwell,  stating  that 
the  Blake  Company  was  about  to  charter  the  American  steamship  Gene- 
see, and  desired  insurance  rates,  marine  and  war  risk,  for  a  cargo  of 
co£d  from  Hampton  Roads,  Va.,  to  Montevideo,  Uruguay.  Stein- 
kamp testified  that  he  told  Lethbridge  that  the  insurance  was  desired 
"for  delivered  value  at  c.  i.  f.  price,"  while  Lethbridge  testified  that 
Steinkamp  said  that  he  had  arranged  for  the  charter  of  this  vessel,  and 
that  he  wanted  to  take  out  insurance  for  the  cargo  of  coal,  including 
freight,  and  that  its  destination  was  Montevideo. ,  The  initials  "c.  i.  f." 
are  understood  in  marine  insurance  to  mean  cost  of  the  merchandise 
plus  insurance  and  freight.  The  complaint  alleges  in  the  same  para- 
graph that  the  intention  and  the  understanding  of  the  underwriters  and 
the  insured  were  that  the  subject-matter  of  the  insurance  was  "coal, 
including  freight,"  and  not  "coal,"  as  erroneously  written  in  the  cer- 
tificate of  insurance,  and  also  that  the  insurers — 

"were  not  Informed  as  to  the  exact  value  of  the  said  coal  sought  to  be  In- 
sured, nor  as  to  the  amount  of  freight  to  be  insured,  but  proceeded  upon  the 
Implied  representation  and  assurance  that  the  said  C.  U.  Blake  Company  was 
the  owner  of  the  coal  and  that  the  amoimt  of  freight  sought  to  be  insured 
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had  been  or  would  be  actually  paid  prior  to  tbe  salHng  of  tbe  vessel 
and  would  be  at  the  ilsk  of  the  owner  of  said  cargo  during  the  said  voyage." 

There  is  no  allegation  or  suggestion  of  fraud  or  bad  faith  on  the  part 
of  the  insured,  but,  on  the  contrary,  it  is  expressly  alleged  that  the 
subject-matter  of  the  risk  arose  "through  clerical  errors  and  mutual 
mistakes."  The  prayer  of  the  complaint  asks  the  court  to  determine, 
first,  whether  any  contract  of  insurance  was  entered  into  between  the 
parties,  "and,  if  so,  that  it  was  upon  and  subject  to  the  conditions  here- 
inbefore set  forth";  secondly,  that  the  alleged  certificate  of  insur- 
ance "may  be  canceled  or  be  reformed,  so  as  to  express  the  contract 
entered  into  between  the  plaintiff  and  defendant  C.  G.  Blake  Company 
upon  and  subject  to  such  conditions";  and,  thirdly,  "that  the  court 
determine  what  are  the  respective  rights  of  the  respective  defefidants 
in  and  to  said  cargo  of  coid,  and  in,  to,  and  under  any  contract  of  in- 
surance aforesaid." 

It  is  difficult  to  understand  in  what  respect  the  position  of  the  plain- 
tiff would  be  bettered,  had  the  subject-matter  of  the  insurance  been 
described  "coal,  including  freight,"  instead  of  "coal,"  since  the  evi- 
dence convincingly  establishes  that  each  of  these  descriptions  had 
reference  to  the  value  of  the  coal  c  i.  f .  at  Montevideo,  the  place  of 
delivery,  which  meant  the  original  cost  of  the  coal,  the  insurance,  and 
freight.  There  can  be  no  doubt  that  the  msurers  fatiew  that  they  were 
not  insuring  the  coal  at  its  value  at  Hampton  Roads,  but  for  a  value 
which  included  the  cost  of  freight  to  the  port  of  delivery,  a  conclu- 
sion fortified  by  the  admission  of  plaintiff's  agent,  who  issued  the  cer- 
tificate of  insurance,  that  he  described  the  interest  insured  as  "coal," 
because  he  had  "concluded  that  the  freight  had  been  prepaid,  and  hence 
had  become  a  part  of  the  value  of  the-coal."  Besides,  if  the  freight 
was  intended  to  be  an  independent  item  of  insurance,  it  is  reasonable 
to  assimie  that  separate  values  would  have  been  stated  for  the  "coal" 
and  the  "freight."  We  thus  find  no  substantial  difference  between  the 
parties  that  the  interest  to  be  considered  was  "coal"  at  a  value  at  the 
place  of  delivery. 

It  only  remains  to  determine  whether  the  contract  of  insurance  may 
be  avoided  because  of  the  mistaken  belief  on  the  part  of  the  insurers, 
when  they  issued  tfie  certificate,  that  the  freight  was  at  the  risk  of  the 
insured.  The  record  is  silent  of  any  mention  or  reference  by  any 
one  during  the  course  of  the  negotiations  for  the  insurance  as  to  whetli- 
er  the  charterer  had  prepaid  the  freight  or  a  portion  thereof,  or 
had  guaranteed  its  payment,  or  that  it  was  not  collectible  unless  the  coal 
was  safely  carried  to  Montevideo.  As  matter  of  fact  neither  the 
charterers  nor  Swift  &  Co,  had  paid  the  freight,  nor  had  either  of 
these  parties  guaranteed  its  payment.  By  the  failure  to  deliver  the 
cargo  to  Montevideo  there  was  no  obligation  on  the  part  of  the  char- 
terers or  Swift  &  Co.  to  pay  the  freight.  There  can  be  no  doubt  that 
the  underwriters  did  not  know  when  they  issued  the  certificate  of  in- 
surance that  the  owner  of  the  cargo  of  coal  had  no  freight  at  risk,  and 
the  question  arises  whether  the  omission  to  state  that  fact  to  the  in- 
surers, no  matter  however  innocently  it  happened,  constituted  a  con- 
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cealment  of  such  a  material  fact  as  to  vitiate  the  policy.  "Contracts  of 
marine  insurance  are  uberrimx  fidci,  and  there  is  an  obligation  to  vol- 
untarily disclose  all  facts  and  circumstances  which  are  material  to  the 
risk  and  not  within  the  knowledge  of  both  parties."  26  Cyc.  617;  1 
Amould,  Marine  Ins.  (9th  Ed.)  §  575;  3  Kent's  Conun.  (12th  Ed., 
Holmes)  282. 

[2,3]  The  rule,  seemingly  correctly  stated  by  Amould  in  section 
575  is: 

"Whether  such  suppresslcm  of  the  truth  arise  from  fraud  (that  Is,  from  a 
willful  Intention,  to  deceive  for  the  party's  own  benefit),  or  merely  from  vAa- 
take,  negligence,  or  accident,  the  consequences  will  be  the  same.  The  ground, 
In  short,  on  which  the  policy  Is  avoided,  Is  that  the  party  has  been  In  fact  de- 
ceived, not  that  the  other  party  has  Intended  to  deceive  him." 

In  section  589  the  rule  ii  thus  stated  in  1  Amould : 

"The  dnty  on  the  part  of  the  assured  to  disclose  material  facts  is  not 
limited  to  facts  which  have  a  direct  bearing  on  the  extent  of  the  risks  or  dan- 
gers, to  which  the  subject  of  the  insurance  will  be  exposed.  All  facts  are 
material  which  would  affect  the  mind  of  a  rational  underwriter,  governing 
bimself  by  the  principles  on  which  undei-wrlters  in  practice  act,  as  to  either 
of  the  following  p<^nts:  First,  whether  he  will  take  the  risk  at  all;  second, 
at  what  premium  he  will  take  it" 

It  has  been  expressly  held  that  if  the  knowledge  of  the  facts  that 
were  suppressed  would  have  induced  the  insurer  to  demand  a  higher 
premium,  or  to  refuse  altogether  to  underwrite,  it  would  be  sufficient 
to  invalidate  the  policy.  Murgatroyd  v.  Crawford,  3  Dall.  491, 1  L.  Ed. 
692;  Kerr  v.  Union  Marine  Ins.  Co.,  130  Fed.  415,  64  C.  C.  A.  617; 
Carrollton  y.  American  C.  Indemnity  Co.,  124  Fed.  25,  59  C.  C.  A. 
545.  In  this  case  the  court  permitted  the  expert  testimony  of  under- 
writers of  marine  insurance  as  bearing  upon  the  question  of  materiality 
of  the  omission  to  disclose  to  the  insurers  that  the  insured  had  no  risk 
in  the  freight.  The  admissibility  of  this  testimony  seems  to  be  justified 
by  the  decisions.  In  McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  170, 
188, 189,  7  L.  Ed.  98,  the  opinion  reads: 

"The  ultimate  fact  itself,  which  is  the  test  of  materiality — that  is,  whether 
the  risk  be  Increased  so  as  to  enhance  the  premium — is,  In  many  cases,  an 
Inquiry,  dependent  npon  the  Judgment  of  nnderwritera  and  others,  who  are 
conversant  with  the  subject  of  insurance." 

This  rule  was  expressly  recognized  in  Leitch  v.  Atlantic  Mutual  Ins. 
Co.,66N.  Y..100,  107,108. 

The  testimony  of  Mr;  Chubb,  whose  high  standing  as  an  expert  in 
marine  in.surancQ  was  not  questioned,  is  that  it  is  customary  to  insure  a 
c.  i.  f .  value  of  goods  when  the  freight  is  at  the  risk  of  the  shipper — ^that 
is,  when  it  has  been  prepaid  or  guaranteed — ^but  that  no  prudent  ma- 
rine insurance  underwriter  would  insure  coal  upon  a  valuation  sub- 
stantially equal  to  the  invoice  price,  plus  the  freight,  where  the  appli- 
cant had  neither  paid  nor  guaranteed  the  payment  of  the  freight.  It 
seems  to  me  that  upon  the  proofs  the  court  must  find  that  when  the  cer- 
tificate of  insurance  was  issued  the  underwriters  were  justified  in  as- 
suming and  believing,  in  view  of  the  failure  to  disclose  the  actual  facts 
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on  the  part  or  in  behalf  of  the  insured,  that  the  latter  had  paid  or  guar- 
anteed the  payment  of  the  freight,  and  that  therefore  the  plaintiff  is 
entitled  to  have  the.certificate  canceled  and  set  aside. 
Ordered  accordingly. 


(179  App.  Div.  142) 

WHITiSHBAD  T.  POLE  et  aL 

(Supreme  Court,  Appellate  Division,  nrst  Department    July  13,  1917.) 

Wills  i3=3034(6) — Constkdction — Bequest  in  Tbtjst  to  Nieces  and  Issue. 

A  will  made  a  residuary  bequest  to  trustees,  to  divide  Into  six  equal 
sLures  and  bold  one  sliare  to  the  use  for  life  of  each  of  testator's  six 
nieces,  provided  that  on  the  deatb  of  a  niece  her  share  should  go  to  her 
issue,  if  any,  and  provided  that,  in  the  case  of  a  niece  dying  without  issue 
surviving,  her  share  should  be  divided  and.  added  in  equal  parts  to  the 
remaining  shares.  Held,  that  "remaining  shares"  did  not  mean  shares  of 
surviving  nieces,  but  that,  on  the  birth  of  children  of  a  niece,  the  re- 
mainder of  the  original  share  held  in  trust  for  their  mother  vested  in 
them,  and  such  vesting  became  absolute  when  they  survived  her,  and  that 
there  was  also  vested  in  them  an  interest,  subject  only  to  the  intervening 
right  of  beneficial  enjoyment  by  their  own  parent,  in  the  shares  of  the 
other  nieces. 

[Ed.  Note.— For  other  cases,  see  WIU^  Gent  Dig.  I  1494.] 

Clarke,  P.  J.,  and  Laughlln,  jr.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Pennington  Whitehead,  as  substituted  trustee,  etc.,  against 
Maria  H.  D.  Polk,  impleaded  with  Elizabeth  S.  Crafts  and  others. 
From  the  judgment,  Elizabeth  S.  Crafts  and  others  appeal.  Judgment 
modified  in  part. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Frederick  Geller,  of  New  York  City  (Gordon  Knox  Bell,  of  New 
York  City,  on  the  brief),  for  appellants. 
John  H.  Cole,  of  New  York  City,  for  defendants-respondents. 

SHEARN,  J.  This  appeal  involves  the  construction  of  the  fifth 
clause  of  the  will  of  John  A.  Haggerty,  which  created  trusts  in  the 
residuary  estate  for  the  benefit  of  his  six  nieces  therein  mentioned. 
The  fifth  clause  of  the  will  reads  as  follows : 

"Fifth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate,  real  as  well  as  personal  to  my  executors  hereinafter  mentioned  and 
to  the  survivor  of  them,  In  trust,  and  with  power  to  sell  and  convert  the  same 
Into  money,  and  for  that  purpose  to  execute  good  and  sufllclent  conveyances  of 
the  same,  to  vest  the  title  In  the  purchasers,  and  upon  the  further  trust  and 
with  power  to  divide  the  net  proceeds  of  my  residuary  estate  into  six  equal 
shares  and  to  invest  each  share  separately  in  such  securities  as  they,  and  the 
survivor  of  them  shall  deem  prudent  and  to  receive  the  income  of  eadi  share 
and  apply  the  same  as  follows,  of  one  of  each  snid  shares  to  the  use  for  life 
of  my  niece  Anna  Kneeland  Haggerty,  daughter  of  my  brother  Ogden,  of 
another  of  said  shares  to  the  use  for  life  of  my  niece  Clemcnce  Haggerty 
daughter  of  my  said  brother  Ogden,  of  another  for  the  use  for  life  of  my 
niece  Maria  Haggerty  Draper,  daughter  of  my  sister  Frances  S.  Draper,  of 
another  to  the  use  for  life  of  my  niece  Fanny  Draper  daughter  of  my  said 

4s»For  other  eaaa<  aee  Mone  topie  ft  KEY-NUMBER  In  all  Kay-Namb«red  DIguta  &  ludexu 

Digitized  by  V^OOQIC 


Sup.  Ct.)  WHITEHEAD  V.  FOLK  299 

sister  Frances  S.,  of  another  to  the  use  for  life  of  my  niece  Jessie  Draper 
dau^ter  of  my  sister  Elizabeth  Anna  Draper,  and  of  the  other  to  the  use  for 
life  of  my  niece  Maria  Haggerty  Dehoa  daughter  of  my  sister  Maria  Louisa 
Debon. 

"In  the  event  that  either  of  my  said  nieces  shall  not  survive  me,  but  shall 
leave  Issue  surviving  me,  then  the  principal  of  the  share  designed  for  her  use  . 
shall  go  to  such  issue  absolutely,  If  she  shall  leave  no  issue  surviving  me 
then  such  share  shall  form  a  part  of  my  said  residuary  estate  and  the  said 
number  of  shares  Into  whlcb  my  said  r^duary  estate  sbaU  be  divided  shall 
be  reduced  accordingly. 

"And  upon  the  further  trust,  upon  the  death  of  any  one  of  my  said  nieces 
who  shall  survive  me,  leaving  Issue  her  siu^lvlng  to  pay  and  deliver  the 
share  which  had  been  set  apart  for  her  use,  and  any  addition  thereto  that 
may  have  been  made  as  hereinafter  provided,  to  such  her  Issue,  if  more  than 
one  Issue  then  share  and  share  alike,  if  she  shall  leave  no  issue  surviving  her 
then  the  said  share  so  set  apart  for  her  use  shall  be  divided  and  added  in 
equal  parts  to  the  remaining  shares  and  such  addition  to  each  share  shall  at 
the  death  of  the  takers  thereof  respectively  without  issue  -surviving  be 
divided  equally  amcmg  the  then  survivors  of  said  nieces,  the  issues  then  living 
of  any  of  said  nieces  then  dead  to  take  the  share  the  parent  would  have  taken 
if  then  living,  and  as  to  the  share  of  the  last  survivor  of  said  nieces,  in 
case  she  shall  die  leaving  no  issue  her  surviving,  but  Issue  of  any  or  either  of 
the  other  deceased  nieces  shall  survive  her,  then  I  give  the  last  mentioned  share, 
vrlth  any  addition  that  may  have  been  made  thereto,  to  such  surviving  issue 
of  aMda  other  nieces  (the  issue  to  represent  the  parent  and  to  take  the 
same  share  the  parent  would  have  taken  if  then  living),  if  no  issue  of  either 
of  such  other  nieces  shall  so  survive  then  I  give  said  last  mentioned 
share,  with  said  additions  to  such  person  or  persons  as  such  last  surviving 
nieces  shall  by  her  last  will  direct  and  appoint,  and  in  default  of  such  vrill  I 
give  the  same  to  my  next  of  kin  under  the  laws  <rf  the  state  of  New  York  as  it 
1  had  died  intestate." 

All  of  the  nieces  survived  the  testator.  The  first  niece  to  die  was 
Anna  Kneeland  Haggerty,  who  died  without  issue  in  March,  1907. 
The  second  niece  to  die  was  Maria  Haggerty  Draper,  who  died  March 
16, 1911,  without  issue.  The  third  to  die  was  Clernence  Haggerty,  who 
after  marriage  was  known  as  Clemence  H.  Crafts.  She  died  in  Feb- 
ruary, 1912,  leaving  four  daughters,  who  together  with  their  issue  are 
defendants  in  the  action.  The  fourth  niece,  Fannie  Draper,  died  on 
January  10,  1914,  without  issue,  leaving  surviving  two  of  the  original 
six  nieces,  the,  defendants  Maria  H.  D.  Polk  and  Jessie  Draper  Bowne. 

The  will  in  its  entirety  gives  evidence  of  intention  to  treat  the  nieces 
on  the  basis  of  absolute  equality,  without  amr  preference  either  for 
those  leaving  issue  or  dying  without  issue.  For  example,  the  fourth 
clause,  which  bequeaths  an  annuity  to  the  testator's  friend  CoUison, 
provides,  upon  the  death  of  Collison,  as  follows : 

"I  give  the  principal  of  said  Investments  to  such  of  my  six  nieces  herein- 
after mentioned  as  shall  survive  the  said  Christian  Collision  and  to  the  Issue, 
it  any,  then  living,  of  any  of  my  said  nieces  then  dead,  share  and  share  alike, 
the  Issue  to  take  only  the  share  the  parent  would  have  taken  tf  then  living." 

Further,  in  the  fifth  clause,  creating  the  trusts  in  question,  the  fol- 
lowing provision  is  made  in  the  event  of  any  of  the  nieces  not  sur- 
viving the  testator: 

"In  the  event  that  either  of  my  said  nieces  shall  not  survive  me,  but  shall 
leave  issue  surviving  me,  then  the  principal  of  the  share  designed  for  her  use 
shall  go  to  such  issue  absolutely,  if  she  shall  leave  no  issue  surviving  me  then 
such  share  shall  form  a  part  of  my  said  residuary  estate  and  the  said  num- 
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ber  of  shares  Into  which  my  said  residuary  estate  shall  be  divided  shall 
be  reduced  accordingly." 

This  clause  was  inoperative,  because  all  the  nieces  survived;  but 
this  reduction  in  the  number  of  the  shares  makes  it  clear  that  it  was 
intended,  so  far  as  the  interests  of  the  nieces  were  concerned,  that  the 
estate  should  be  divided  into  an  equal  number  of  shares,  one  for  each 
niece  and  her  issue. 

The  questions  presented  at  Special  Term  affected,  first,  the  sums 
which  were  added  to  the  principal  of  the  share  of  Fannie  Draper  by 
reason  of  the  death  of  her  sister  and  cousin  without  issue;  and,  sec- 
ond, the  disposition  of  the  original  principal  of  her  share  in  view  of  the 
fact  that  she  was  predeceased  by  Mrs.  Crafts,  who  left  survivii^  four 
children.  As  to  the  first  question,  there  was  scarcely  occasicm  for  dis- 
pute, and  the  Special  Term  correctly  held,  as  all  agree,  that  the  addi- 
tions should  be  divided,  one-third  to  the  fund  held  in  trust  for  Jessie 
D.  Bowne,  one-third  to  the  fund  in  tnist  for  Maria  Polk,  and  the  re- 
maining one-third  divided  per  capita  among  the  surviving  issue  of  Mrs. 
Crafts.  The  appeal  is  from  the  decision  of  the  Special  Term  holding 
that,  as  to  the  principal  of  the  original  share  held  in  trust  for  Fannie 
Draper,  one-half  should  be  added  to  the  trust  for  Jessie  D.  Bowne,  and 
one-half  to  the  trust  for  Maria  Polk,  excluding  from  any  present  par- 
ticipation in  such  share  the  surviving  issue  of  Mrs.  Crafts.  As  we  have 
seen,  the  will  provided  that  in  the  contingency  of  a  niece  dying  with- 
out issue  surviving  "the  said  share  so  set  apart  for  her  shall  be  divided 
and  added  in  equal  parts  to  the  remaining  shares."  The  question  then 
is :  What  were  the  "remaining  shares"  when  Fannie  Draper  died  with- 
out issue?  Respondents  contend  <that  "remaining  shares"  means 
shares  of  the  surviving  nieces.  The  will  is  not  so  written,  and  the 
draughtsman  was  evidently  a  skilled  lawyer.  If  such  had  been  the  in- 
tention, it  would  have  been  very  obvious  and  simple  to  have  written 
"added  in  e^ual  parts  to  the  shares  of  the  surviving  nieces."  The 
reason  why  it  was  not  so  written  was  that  it  would  have  tended  to 
create  gross  inequality,  whereas  the  scheme  of  the  will  is  absolute 
equality ;  the  number  of  equal  shares  of  the  residuary  estate  being  de- 
termined by  the  number  of  the  testator's  nieces,  children  of  nieces  tak- 
ing a  vested  remainder  in  their  mother's  share.  For  example,  if  Mrs. 
Crafts  had  died  first,  the  share  set  apart  for  her  and  her  children 
would  have  been  approximately  $56,000.  Then,  if  four  of  the  nieces 
died  childless  (three  of  them  have)  and  the  sixth  to  die  left  issue  sur- 
viving, the  share  of  the  sixth,  to  be  enjoyed  by  her  children,  would  have 
had  added  to  it  the  entire  original  principal  of  the  fifth  niece,  and 
would  also  have  shared  in  additions  from  the  shares  of  three  other 
nieces,  whereas  the  children  of  Mrs.  Crafts  would  have  received  noth- 
ing whatever  on  the  death  of  the  second  niece,  and  would  have  merely 
shared  in  the  additions  to  the  shares  of  the  third,  fourth,  and  fifth 
nieces.  A  calculation  shows  that  in  such  event,  if  original  principal 
were  to  be  shared  only  by  surviving  nieces,  the  share  of  the  testator's 
estate  inherited  by  the  children  of  the  last  survivor  would  be  more  than 
double  the  share  of  the  children  of  the  first  survivor.  No  such  result 
was  intended. 
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When  a  niece  died  without  issue,  the  number  of  the  "remaining 
shares"  was  reduced  by  one.  Such  share  was  completely  distributed 
and  extinguished.  Not  so,  however,  when  a  niece  died  leaving  issue, 
as  in  the  case  of  Mrs.  Crafts..  The  estate  continued  to  have  as  many 
shares  as  before.  The  children,  not  only  took  their  mother's  original 
share,  but  became  entitled  to  a  division  of  additions  to  the  share  of  any 
niece  who  subsequently  died.  For  the  purpose  of  such  distribution  of 
additions  to  shares,  the  will  expressly  provides  that  the  issue  of  a  do- 
ceased  niece  shall  take  the  share  the  parent  would  have  taken  if  then 
living.  No  reason  is  apparent  why  the  testator,  in  a  will  whose  scheme 
is  eqi^ty,  should  provide  that  the  children  of  a  deceased  niece  should 
share  with  surviving  nieces  in  distribution  of  additions,  and  yet  intend 
that,  for  the  purpose  of  distributing  original  principal,  their  interest  in 
the  'estate  should  not  be  reckoned  as  one  of  the  "remaining  shares." 

The  will  has  been  construed  as  though  the  vesting  in  a  child  of  its 
mother's  share,  which,  on  the  mother's  death,  became  the  absolute 
property  of  the  child,  extinguished  the  share.  But  a  share. paid  over 
in  part  is  just  as  much  a  share  as  is  a  share  continuing  in  the  hands  of 
trustees.  Convincii^  evidence  that  the  testator  did  not  consider  that 
any  such  contingency  extinguished  a  share  is  found  in  his  expressly 
keeping  the  share  alive  and  intact  to  receive  distribution  of  additions. 
No  legal  reason  compelled  this,  and  if  the  scheme  of  the  will  had  been 
merely  to  swell  the  shares  of  the  surviving  nieces,  to  the  exclusion  of 
children  of  deceased  nieces,  it  seems  reasonable  to  assume  that  he 
would  have  given  surviving  nieces  all  of  the  additions  to  the  share  of  a 
deceased  niece,  as  well  as  all  of  the  original  principal  of  the  share. 

Much  is  made  of  the  express  disposition  of  the  additions  so  as  to  in- 
clude children  of  a  deceased  niece,  as  contrasted  with  the  simple  provi- 
sion for  adding  the  principal  to  the  "remaining  shares,"  without  speci- 
fyii^  that  this  was  meant  to  include  children.  The  obvious  reason 
for  making  an  express  provision  for  the  distributing  of  additions  after 
two  lives  was  to  make  the  trust  valid,  and  not  leave  it  to  be  saved  by 
construction,  as  in  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481. 
Why,  in  the  case  of  principal,  "the  remaining  shares"  were  not  partic- 
ularized, so  as  to  include  specifically  children  of  a  deceased  niece,  can 
only  be  conjectured.  The  most  likely  reason  is  that  the  meaning  was 
sufficiently  obvious.  If  it  meant  only  "surviving  nieces,"  it  is  much 
more  difficult  to  determine  wh^  the  drau^tsman  did  not  say  so,  espe- 
cially in  view  of  the  inequalities  that  such  a  construction  would  tend 
to  bring  about 

It  seems  to  us  that  the  plain  and  natural  construction  of  clause  fifth 
is  that,  upon  the  birth  of  children  of  a  niece,  the  remainder  of  the 
(nil^nal  share  held  in  trust  for  the  mother  of  such  children  vested  in 
them,  and  such  vesting  became  absolute  when  they  survived  the  moth- 
er; further,  that  there  also  vested  in  them  an  interest,  subject  only  to 
the  intervening  right  of  beneficial  enjoyment  by  their  own  parent,  in 
the  shares  of  the  other  nieces. 

It  follows  that  the  part  of  the  judgment  below  which  provided  for 
the  disposition  of  the  original  share  held  in  trust  for  Fannie  Draper 
should  be  modified,  so  as  to  provide  that  there  should  be  distributed 
among  the  issue  of  Mrs.  Crafts  one  third  thereof,  and  that  another 
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third  should  be  paid  over  to  the  plaintiff,  as  trustee  of  the  trust  cre- 
ated for  the  benefit  of  Maria  H.  Dehon  Polk  and  remaindermen,  and 
the  other  third  thereof  paid  over  to  the  defendant  Grosvenor  S.  Hub- 
bard, as  substituted  trustee  of  the  trust  created  for  the  benefit  of  Jes- 
sie Draper  Bowne  and  remaindermen.  Costs  payable  out  of  the  estate 
to  all  parties  appearing  and  filing  briefs  herein.    Settle  order  on  notice. 

SCOTT  and  DAVIS,  ]]..  concur. 

LAUGHLIN,  J.  (dissenting).  This  is  an  action  for  the  settlement 
of  the  accounts  of  the  plaintiff  as  substituted  trustee  of  the  trust  cre- 
ated by  the  will  of  John  A.  Haggerty,  deceased,  for  the  benefit  of 
Faimie  Draper,  and  for  the  construction  of  the  will.  By  the  fifth  par- 
agraph of  the  will  the  testator  gave  his  residuary  estate  to  bis  execu- 
tors, in  trust  to  divide  the  same  into  six  equal  shares,  to  invest  and 
hold  each  share  separately,  and  to  pay  over  the  income  of  one  share 
to  each  of.  his  six  nieces  for  life.  The  further  provisions  of  the  will 
upon  which  the  question  presented  by  the  appeal  depend  are  as  fol- 
lows: 

"In  the  event  that  either  of  my  said  nieces  shall  not  snrvlve  me,  bnt  shall 
leave  Issue  surviving  mte,  then  the  principal  of  the  share  designed  for  her 
use  shall  go  to  such  ls.sue  absolutely,  If  she  shall  leave  no  Issue  surrlvinj^  me 
then  such  share  shall  form  a  part  of  my  said  residuary  estate  and  the  said 
number  of  shares  into  which  my  said  residuary  estate  shall  be  divided  shall 
be  reduced  accordingly.  ■ 

"And  upon  the  further  trust,  npon  the  death  of  any  one  of  mp  said  niecea 
who  shall  survive  me,  leaving  issue  her  surviving  to  pay  and  deliver  the  share 
which  had  been  set  apart  for  her  use,  and  any  addition  thereto  that  may 
have  been  made  as  hereafter  provided,  to  such  her  issue,  If  ntore  than  one 
Issue  then  share  and  share  alike,  if  she  shall  leave  no  Issue  surviving  her 
then  the  said  share  so  set  apart  for  her  use  shall  be  divided  and  added  in 
equal  parts  to  the  remaining  shares  and  such  addition  to  each  share  shall  at 
the  death  of  the  takers  thereof  respectively  without  issue  surviving  be  divid- 
ed equally  among  the  then  survivors  of  said  nieces,  the  Issues  then  living 
of  any  of  said  nieces  then  dead  to  take  the  share  the  parent  would  have  taken 
if  then  living,  and  as  to  the  share  of  the  last  survivor  of  said  nieces,  In  rase 
she  shall  die  leaving  no  issue  her  surviving,  but  issue  of  any  or  either  of  the 
other  deceased  nieces  shall  survive  her,  then  I  give  the  last  mentioned  share, 
with  any  addition  that  may  have  been  made  thereto,  to  such  surviving  Issue 
of  such  other  nieces  (the  Issue  to  represent  the  parent  and  to  take  the  same 
share  the  parent  would  have  taken  if  then  living).  If  no  Issue  of  either  of 
such  other  nieces  shall  so  survive  then  I  give  said  last  mentioned  share,  with 
said  additions  to  such  person  or  {tersons  as  such  last  surviving  nieces  shall 
by  her  last  will  direct  and  ai^olnt,  and  in  default  of  such  will  I  give  the 
same  to  m^y  next  of  kin  under  the  laws  of  the  state  of  New  York  as  if  I  had 
died  intestate." 

The  six  nieces  survived  the  testator,  but  only  two,  Mrs.  Jessie 
Draper  Bowne  and  Mrs.  Maria  Haggerty  Dehon  Polk,  are  now  living. 
Three  of  the  nieces  predeceased  Fannie  Draper,  who  died  on  the  103i 
day  of  January,  1914,  without  issue.  One  only  of  the  three  nieces  who 
predeceased  her  left  issue,  and  she  was  Clemence  Haggerty,  who  by 
marriage  became  Mrs.  Clemence  H.  Crafts,  and  who  died  on  the  19th 
day  of  February,  1912,  leaving  four  daughters,  who  are  still  living. 
Three  of  thejn  are  appellants,  and  the  other  appellants  are  the  issue 
of  two  of  the  daughters  of  Mrs.  Crafts.    Mrs.  Crafts  was  the  third  niece 
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to  die,  and  upon'thie  death  of  the  two  nieces  who  predeceased  her  with- 
out issue  there  was  added  to  the  share  held  in  trust  for  her  the  propor- 
tionate part  of  the  shares  held  in  trust  for  said  two  nieces  as  pro- 
vided in  the  will,  and  upon  her  death  her  original  share  and  those  ad- 
ditions to  the  share  held  in  trust  by  her  passed  to  her  issue  by  virtue 
of  said  fifth  clause  of  the  will. 

By  the  decision  from  which  the  appeal  has  been  taken  the  additions 
to  the  share  held  in  trust  for  Fannie  Draper,  the  fourth  niece  to  die, 
resulting  from  the  death  of  the  two  other  nieces  who  died  without 
issue,  have  been  distributed  absolutely  in  accordance  with  said  fifth 
clause,  and  the  original  share  held  in  trust  for  Fannie  Draper  has 
been  sidded  to  the  ^ares  held  in  trust  for  the  two  surviving  nieces  in 
equal  parts,  to  be  so  held  in  trust  for  them  in  accordance  with  the 
provisions  of  said  fifth  clause  of  the  will.  The  appellants  contend  that 
upon  the  death  of  Fannie  Draper  the  issue  of  Mrs.  Crafts  took  a  vested 
one-third  interest  in  the  remainder  of  the  original  share  held  in  trust  f  pr 
her,  and  are  entitled  to  have  the  same  distributed  to  them,  and  that 
one-third  only  of  said  remainder  ^ould  be  added  to  the  share  held 
in  trust  for  each  of  the  two  surviving  nieces.  Their  argument  is 
that,  while  there  is  surviving  issue  of  a  deceased  niece,  the  share  for 
that  niece  is  deemed  still  to  exist,  notwithstanding  the  fact  that  it  was 
wholly  distributed  upon  her  death. 

If  tfie  will  is  to  be  construed  literally,  it  is  quite  clear,  I  think,  that 
the  decree  is  in  accordance  with  the  provisions  thereof.  It  will  be 
observed  that  the  testator  directed  that  upon  the  death  of  any  one  of 
the  six  nieces  the  original  share  set  apart  for  her  use,  and  any  addi- 
tions resulting  from  the  death  of  any  other  niece  or  nieces,  should  go 
to  her  issue  absolutely,  if  she  died  leaving  issue,  ^d  that,  if  she  died 
without  issue,  then  the  share  set  apart  for  her  use  should  be  divided 
and  added  in  equal  parts  to  the  remaining  shares,  and  that  the  addi- 
tions to  the  share  resulting  from  the  death  of  one  or  more  nieces  should 
be  divided  equally,  among  the  then  survivors  of  the  nieces  and  the  is- 
sue then  living  of  any  deceased  niece,  such  issue  to  take  the  share 
that  their  parent  would  have  taken  if  then  living.  It  will  thus  be  seen 
that  the  will  was  carefully  drawn  to  avoid  offending  against  the  stat- 
ute, which  prohibits  the  suspension  of  the  power  of  alienation  for  more 
than  two  lives  in  being.  Each  original  share  was  to  be  held  in  trust 
for  the  life  of  one  of  the  nieces,  and  then  to  be  divided  and  each  part 
held  in  trust  for  the  life  of  another  niece,  and  then  to  become  vested 
and  distributed  absolutely.  It  is  perfectly  dear,  I  think,  therefore, 
that  the  primary  purpose  of  the  testator  was  to  insure  an  income  to 
his  nieces  during  life,  so  far  as  that  could  lawfully  be  done,  and  the 
provisions  for  the  issue  of  nieces  was  subordinate  to  this  primary 
purpose.  This  will  does  not  show  a  testamentary  scheme  or  intention 
to  provide  for  an  equal  distribution  of  the  residuary  estate  among  the 
nieces  and  the  issue  of  deceased  nieces,  and  it  is  not  susceptible  of  that 
construction. 

It  will  be  observed  that  each  niece  took  only  a  life  use  in  one-sixth 
of  the  residuary  estate,  and  they  only  took  an  interest  in  the  corpus  of 
the  shares  held  for  the  use  of  the  other  nieces  after  such  shares  were 
held  in  trust  for  two  hves  in  being,  or  as  long  as  the  statute  permitted. 
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This,  to  my  mind,  indicates  that  the  testator  intended  to  insure  them, 
against  want  by  not  leaving  it  within  their  power  to  (kssipate  the  prin- 
cipal. On  the  other  hand,  with  respect  to  ihe  issue  of  deceased  nieces, 
the  will  indicates  no  such  concern  on  the  part  of  the  testator,  for  he 
provided  that,  if  any  niece  should  predecease  him  leaving  issue,  her 
issue  should  upon  his  death  take  absolutely  the  share  which  was  to 
be  set  apart  for  her  use.  When  it  came  to  the  final  distribution  of 
any  share  or  part  of  a  share  after  the  same  had  been  so  held  in  trust 
for  two  lives  in  being,  he  provided  that  the  issue  of  deceased  nieces 
should  share  with  surviving  nieces  the  same  as  if  their  parents  were 
then  living. 

But  the  appellants  here  seek  to  go  further,  and  demand  that  one- 
third  of  the  original  share  set  apart  for  Fanqie  Draper  shall  now  be 
distributed  to  them  absolutely,  which  would  give  them  an  advantage 
over  the  surviving  nieces,  who,  concededly,  took  only  a  life  use  in 
the  part  of  Fannie  Draper's  original  share  which  is  to  be  added  to  their 
original  shares.  Their  contention  is  that  they  now  take  one-third  of 
the  original  Fannie  Draper  share,  and  that  upon  the  death  of  the  fifth 
niece  to  die  they  will  share  equally  with  the  sole  surviving  niece  in 
the  distribution  of  the  one-third  of  the  Fannie  Draper  share,  now  to 
be  added,  according  to  their  contention,  to  the  share  of  eadi  of  the 
two  surviving  nieces  and  held  in  trust  for  their  respective  lives.  I 
fail  to  see  how  that  would  produce  equality. 

I  am  therefore  of  o^Mnion  that  the  will  should  be  construed  as  it 
reads ;  and,  as  it  has  been  so  construed,  I  think  the  decree  should  be 
affirmed. 

CLARKE,  P.  J.,  concurs. 


(178  App.  Dlv.  787)  

TIFFANY  STtJDIOS  v.  SIBBERT  et  aL 

(Supreme  Court,  Appellate  Divlslcm,  First  Department.    Jnly  13,  1917.) 

Wm*  €=686(1) — Tbstamentabt  Trust— "Sale"— What  CoNaTrroTBa. 

Under  will  and  codicil  creating  trust  in  real  estate  and  authorizing  the 
trustees  In  tb^  discretion  to  sell  the  pr(H>erty,  and  requiring  that  on 
such  sale  certain  persons  should  receive  a  stipulated  share,  a  taking  of 
the  land  In  eminent  donmln  proceedings  by  the  city  Is  a  "sale,"  under 
whldi  the  named  henefldaries  or  their  assignees  are  entitled  to  a  dis- 
tribution. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  ||  1631,  1633,  1637. 

For  other  definitions,  see  Words  and  Phrases,  First  end  Second  Series^ 
Sale.] 

Laugblln,  J.,  dissenting. 

Submission  of  controversy  on  agreed  statement  of  facts  between  the 
Tiffany  Studios  and  Jacob  Siebert,  Jr.,  and  others.  Judgment  for  tht 
Studios. 

See,  also,  164  App.  EHv.  883,  148  N.  Y.  Supp.  901. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

tts»For  other  cmm  ma  same  topic  A  KKT-NUMBEfi  In  all  Ker*Numbered  Dlsesta  &  Indexea 
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Robert  Thome,  of  New  York  City,  for  plaintiff. 

Winthrop  E.  Dwight  apd  Jacob  Siebert,  Jr.,  botli  of  New  York  City, 
for  defendants  Siebert  and  odiers. 

Alfred  Ely,  of  New  York  City,  for  defendants  Etenis  Collsmore  & 
Co.,  Limited,  and  others. 

Harold  S.  Denang,  of  New  York  City,  for  defendant  Dana. 

DOWUNG,  J.  Wniiam  B.  Dana  died  on  October  10,  1910,  leav- 
ing a  last  will  and  testament,  dated  April  12,  1909,  and  a  codicil  thereto, 
dated  September  13,  1910,  which  were  duly  admitted  to  probate  in  the 
county  of  Suffolk,  state  of  New  York,  on  November  28,  1910.  Three 
separate  trusts  were  created  under  these  instruments.  The  first  was  of 
his  holdings  of  capital  stock  in  the  William  B.  Dana  Company,  which 
he  left  to  Jacob  E.  Siebert.  Jr.,  and  Ethel  Dana  Shepherd,  in  trust  to 
receive  the  income  thereof  for  certain  designated  purposes  and  periods, 
with  the  following  provisions : 

"I  empower  my  said  tmsteee,  however,  at  any  time  In  their  discretion  to 
sell  all  of  said  stock  in  one  block  at  public  or  private  sale  at  such  prices  and 
upon  such  terms  as  they  may  detemilne,  and  to  invest  and  reinvest  the  pro- 
ceeds in  any  manner  in  their  discretion,  being  free  from  the  usual  restrictions 
as  to  trustees'  investments,  the  income  of  auch  substituted  investments  to  be 
disposed  of  in  like  manner  as  is  above  directed  with  respect  to  the  income 
of  the  stock.  At  the  expiration  of  such  trust,  I  give  and  bequeath  and  direct 
my  said  trustees  to  transfer  and  deliver  three  hundred  shares  of  said  stock, 
or  sfubetituted  Investments  representing  the  proceeds  of  sale  of  such  propor- 
tion of  said  stock,  to  Jacob  Siebert,  Jr.,  ♦  ♦  •  and  the  ranainder  of  such 
stock  or  the  substituted  investments  representing  the  proceeds  of  sale  of  the 
remainder  of  such  stock,  I  give  and  bequeath  nnd  direct  my  said  trustees 
to  transfer  and  deliver  to  William  Sh^herd  Dana." 

The  second  trust  (which  is  the  subject  of  this  controversy)  is  thus 
set  forth  in  the  will : 

"Third.  I  give  and  devise  to  my  executors  all  my  rl^t,  title  and  Interest 
In  and  to  the  parcels  of  real  estate  with  the  appurtenances,  situated  in  the 
borough  of  Manhattan,  In  the  city  of  New  York,  knovm  ns  number  76^  Pine 
street,  and  numbers  142  to  150  Worth  street,  and  3  to  6  Mission  Place,  and 
number  17  Ann  street,  and  also  all  my  estate  known  as  Oreydiff,  in  Engle- 
wood,  New  Jersey,  and  all  aty  other  real  estate  in  New  Jersey,  except  that 
bereinofter  expressly  devised  in  the  eighth  and  ninth  paragrai^s  hereof,  in 
tmst,  to  hold  the  same  and  collect  the  rents,  Issues  and  profits  thereof,  so 
long  as  William  Shepherd  Dana,  my  adopted  son,  shall  live  and  twenty-one 
years  shall  not  have  expired,  and  to  pay  the  same,  after  the  deducticm  of  all 
proper  cliarges  and  expenses  to  the  persons  entitled  to  the  residue  of  my 
estate  according  to  the  provisions  hereof  and  in  the  same  proportions.  I  au- 
thorise my  executors  to  lease  any  or  all  of  said  real  estate,  or  at  any  time 
during  the  continuance  of  this  trust  to  sell  any  or  all  of  the  same  at  such 
prices  and  upon  such  tends  as  they  may  deenii  advisable.  I  also  empower 
my  execntora  to  mortgage  parcels  of  my  real  estate  for  the  purpose  of  provid- 
ing money  for  improving  such  parcels.  In  the  event  of  auy  such  sale  I  direct 
my  executors  to  thereupon  terminate  the  said  trust  to  the  extent  of  the  prop- 
erty so  sold  and  to  pay  the  net  proceeds  of  such  sale  to  the  persons  entitled 
to  the  residue  of  my  estate  according  to  tlie  provisions  hereof  and  in  the 
same  proportiona  Upon  the  termination  of  this  trust  by  limitation  of  time 
or  by  the  death  of  my  adopted  son,  WilUam  Shepherd  Dana,  I  give  and 
devise  such  of  said  real  estate  as  shall  then  remain  unsold  to  the  persona 
oititled  to  the  residue  of  my  estate  according  to  the  provtsions  hereof  and  in 
the  same  pr<H>ortlona" 
166N.Y.S.— 20 
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There  is  then  a  third  trust  created  of  premises  136  to  140  Front 
street,  New  York  City,  the  income  wherefrom  is  to  be  paid  to  Ethel 
Dana  Shepherd  and  William  Shepherd  Dana  for  hfe,  and  it  is  pro- 
vided : 

"I  authorize  my  execators  to  lease  said  premises,  or,  at  any  time  during 
the  continnance  of  this  trust,  to  sell  the  sanfe  at  sncb  price  and  upon  such 
terms  as  they  may  determine,  and  to  Invest  and  reinvest  the  proceeds  in  any 
manner  in  their  dlscretlcm,  being  free  from  the  usual  restrictions  as  to  tru»- 
tees'  investments.  The  income  of  such  substituted  investments  to  be  disposed 
of  In  like  manner  as  above  directed  with  respect  to  the  rents,  issues  and 
profits  of  the  said  premises.  Upon  the  death  of  both  Ilthel  Dana  Shepherd 
and  William  Shepherd  Dana,  I  direct  my  executors  to  convey  the  said  prem- 
ises or  to  transfer  and  pay  over  the  investments  representing  the  sale  of 
said  premises  to  the  issue  of  William  Shepherd  Dana,  or  if  there  be  no  snCh 
issue,  then  to  the  persons  entitled  to  the  residue  of  tsty  estate,  aocordlng  to 
the  provistoos  hereof  and  in  the  same  proportlona" 

The  testator  then  devised  his  land  at  Mastic,  N.  Y.,  to  Ethel  Dana 
Shepherd  and  William  Shepherd  Dana  for  life,  with  remainder  to  the 
issue  of  the  latter.  He  bequeathed  certain  personal  property  in  vari- 
ous houses  to  the  same  two  persons  and  made  devises  and  bequests  to 
various  individuals,  including  a  devise  to  Ethel  D.  Shepherd  of  a  lot 
of  land  300  feet  square  fronting  on  Floyd  street,  Englewood,  N.  J. 
His  residuary  estate  he  divided  into  five  shares,  whereof  two  each 
were  bequeathed  to  Ethel  Dana  ShejAierd  and  William  Shepherd  Dana. 

By  his  codicil  he  first  devised  and  bequeathed  his  land,  known  as 
"Moss  Lots,"  at  Mastic,  N.  Y.,  with  the  personal  property  therein  and 
thereon,  and  the  personal  property  at  Greycliff,  Englewood,  N.  J.,  or 
in  storage,  to  Ethel  Dana  Shepherd  for  life,  and  after  her  death  to 
William  Shepherd  Dana  or  his  issue,  or,  if  he  should  die  without  issue 
prior  to  the  death  of  Ethel  Dana  Shepherd,  then  to  the  latter  abs(Jute- 
ly.    As  to  the  second  trust  the  codicil  provided : 

"I  give  and  devise  to  my  executors  all  n(y  right,  title  and  interest  In  and 
to  the  parcels  of  real  estate  with  the  appurtenances  Bltnated  in  the  borough 
of  Manhattan,  in  the  city  of  New  York,  known  as  No.  76%  Pine  street,  and 
Nos.  142  to  150  Worth  street,  and  Nos.  3  to  6  Mission  Plac«,  and  No.  17  Ann 
.street,  and  also  my  estate  known  as  Greyclift  in  £2nglewood,  N.  J.,  and  all 
my  other  real  estate  in  New  Jersey,  except  that  extwessly  devised  in  para- 
graphs numlbered  eighth  and  ninth  of  my  said  last  will  and  testament,  in  trust, 
to  hold  the  same  and  collect  the  rents,  issues  and  profits  thereof  as  long  as 
William  Shepherd  Dana,  my  adopted  son,  shall  live  and  twenty-one  years 
shall  not  have  expired  since  my  death,  and  to  pay  the  same  after  the  deduction 
of  all  proper  charges  and  expenses  to  Ethel  Dana  Shepherd  and  William  Shep- 
herd Dana  in  equal  portions  during  their  lives,  the  survivor  to  receive  during 
his  or  her  life  the  portion  which  the  deceased  would  have  received  if  living. 
I  authorize  my  executors  to  lease  any  or  all  said  real  estate,  or  at  any  time 
during  the  continuance  of  this  trust  to  sell  any  or  all  of  the  same  at  audi 
prices  and  upon  such  terms  as  they  may  deem  advisable.  I  also  empower  my 
executors  to  mortgage  any  parcel  of  my  said  real  estate  for  the  purpose 
of  providing  money  for  Improving  said  parcel.  In  the  event  of  any  such  sale, 
I  direct  my  executors  to  thereupon  terminate  the  said  trust  to  the  extent 
of  the  property  so  sold  and  to  pay  one-half  of  the  net  proceeds  of  such  sale 
to  Etiel  Dana  Shepherd,  or  if  she  be  not  living,  to  William  Shepherd  Dana, 
or  if  he  be  not  living,  to  his  issue,  and  the  other  half  of  the  net  proceeds  of 
such  sale  to  William  Shepherd  Dann.  Upon  the  termination  of  this  trust 
by  limitation  of  time  or  by  the  death  of  my  adopted  son,  William  Shepherd 
Dana,  I  give  and  devise  sudi  of  said  real  estate  as  shall  tbto  remain  unsold, 
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one-hiilf  to  Ethel  Dana  Shepherd  and  one-half  to  William  Shepherd  Dana,  or 
If  he  be  not  IlTlng,  to  hla  Issue." 

Prior  to  the  making  of  either  the  will  or  codicil,  and  on  March  22, 
1905,  William  B.  Dana  had  made  a  trust  deed  of  655  shares  of  capital 
stock  of  the  William  B.  Dana  Company  to  Jacob  Siebert,  Jr.,  the  in- 
come therefrom  to  be  paid  to  Dana  during  his  life  and  at  his  death  to 
Ethel  Dana  Shepherd  during  her  life,  and  upon  her  death  to  William 
Shepherd  Dana  during  his  life.  The  deed  contained  the  following 
provisions : 

"Should  the  executor  or  executors  of  my  last  will  and  testament  decide  to 
sell  the  stock  of  William  B.  Dana  Company  which  may  fontf  part  of  my 
estate  at  my  death,  and  arrange  to  include  the  shares  held  In  this  trust  as 
part  of  the  sale,  my  said  trustee,  upon  the  request  of  ray  said  executor  or 
executors,  shall  sell  such  shares,  provided  the  price  and  terms  are  as  favorable 
as  those  accorded  to  the  stock  belonging  to  my  estate.  And  my  said  trustee 
Is  empowered  to  Invest  the  proceeds  and  to  dispose  of  the  Income  from  such 
.substituted  securities  in  like  manner  as  above  directed." 

After  Mr.  Dana's  death,  and  in  the  year  1911,  Mrs.  Shepherd  had  the 
house  at  Mastic,  Long  Island,  then  occupied  by  herself  and  her  son 
William  Shepherd  Dana,  decorated  and  furnished  by  the  Tiffany  Stu- 
dios at  an  expense  of  $42,208.10.  She  then  represented  to  plcdntiff 
that  she  was  unable  to  pay  the  entire  cost  at  once,  but  would  make  a 
payment  of  $1,000  and  give  her  notes  for  the  balance,  and  she  stated 
that  she  had  a  large  income  from  the  Dana  estate,  and  expected  to 
shortly  receive  a  large  amount  under  the  Dana  will,  which  would  en- 
able her  to  liquidate  the  entire  indebtedness  before  all  the  notes  be- 
came due.  In  fact  she  did  pay  notes  aggregating  $6,000,  and  the  inter- 
est thereon,  but  the  balance  of  $36,2C§.10,  with  interest,  still  remains 
due.  On  August  7,  1912,  Mrs.  Shepherd  executed  to  plaintiff  an  as- 
signment of  her  share  of  the  proceeds  of  sale  of  the  premises  142-150 
Worth  street.  New  York  City  (embraced  in  the  second  trust),  as  se- 
curity for  her  indebtedness  to  it,  the  assignment  to  cover  either  the 
proceeds  of  sale  or  the  taking  of  the  property  by  the  city  of  New  York 
in  condemnation  proceedings;  it  being  recited  that  she  w£is  "entitled 
under  the  said  last  will  and  testament  of  William  B.  Dana,  deceased, 
in  the  event  of  and  upon  the  sale  of  said  premises  to  be  paid  and  to 
receive  and  have  individually  for  herself  one-half  of  the  proceeds 
thereof."  William  Shepherd  Dana  became  of  age  November  1,  1913. 
From  testator's  death  up  to  this  date  his  mother  had  received  about 
$21,000  as  his  guardian  and  $33,800  on  her  own  account  from  the 
several  trust  funds.  Meantime  title  to  the  properties  142  to  150 
Worth  street  and  3  to  6  Mission  Place  (embraced  in  the  second  trust 
fund)  had  been  taken  by  the  city  of  New  York  in  condemnation  pro- 
ceedings, and  on  October  8, 1913,  the  sum  of  $282,049.80  was  paid  over 
to  and  received  by  the  trustees  of  the  Dana  estate  as  the  fair  price  or 
value  of  the  said  properties  as  found  and  determined  in  the  condemna- 
tion proceedings,  and  which  funds,  less  the  necessary  expenses  are  now 
in  the  hands  of  the  trustees.  Mrs.  Shepherd  died  June  27,  1914,  leav- 
ing a  last  will  and  testament,  but  practically  no  estate,  except  her 
claim  to  one-half  of  the  proceeds  of  sale  of  tfie  premises  in  question. 
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The  statement  of  fact  shows  that  she  had  lived  extravagantly,  that 
there  were  23  unsatisfied  judgments  of  record  against  her,  tfiat  she  had 
executed  some  31  assignments  of  interest  in  the  proceeds  of  sale  of 
the  property  taken  by  the  city,  to  secure  indebtedness,  and  that  she  was 
also  indebted  to  one  of  the  executors.  But  it  is  conceded  that  plain- 
tiff dealt  with  her  in  good  faith  and  in  ignorance  of  her  debts  and  ex- 
travagance. The  trustees  have  refused  to  recognize  the  assignment 
to  plaintiff,  denying  that  Mrs.  Shepherd  was  entitled  to  receive  any 
part  of  the  sum  paid  by  the  city  for  the  premises  in  questicMi,  on  the 
ground  that  no  sale  thereof  was  had  within  the  meaning  of  the  will. 

The  sole  question  presented  by  this  submission  is  whether  the  ac- 
quiring by  the  city  of  New  York  in  condemnation  proceedings  of  the 
title  to  the  property  in  question  and  the  payment  therefor  in  cash 
by  the  city  of  New  York  to  the  executors  and  trustees  of  the  Dana 
estate  constituted  a  sale  of  the  said  property  within  the  meaning  and 
the  intention  of  the  provisions  of  ^e  will  and  codicil  of  deceased. 
Plaintiff  claims  it  did,  and  that  the  proceeds  of  said  property  so  re- 
ceived by  the  trustees  became  immediately  payable  to  Ethel  Dana 
Shepherd  and  William  Shepherd  Dana.  The  executors  and  trustees 
claim  that  it  did  not,  and  that  the  proceeds  of  such  taking  by  the  city 
should  be  held  and  administered  by  the  trustees  in  accordance  with  the 
terms  of  the  trust  created  by  the  will  and  codicil. 

[  1  ]  The  first  question  to  be  considered  is  whether  the  taking  of  the 
land  in  question  by  the  right  of  eminent  domain  is  a  sale  of  the  prop- 
erty taken.  I  think  this  must  be  answered  in  the  affirmative.  In  Bell 
Telephone  Co.  v.  Parker,  187  N.  Y.  299,  79  N.  E.  1008,  Judge  Bartlett 
said: 

"In  the  view  of  the  law  the  condeinuatlon  proceeding,  when  carried  to  a 
conclusion  favorable  to  the  plaintiff,  operates  as  a  puniiase  of  the  land  or 
an  interest  therein  for  the  sum  fixed  by  the  conuuisslomerB." 

In  Hunter  v.  City  of  New  Yoric,  151  App.  Div.  30,  135  N.  Y.  Supp, 
253,  the  court  held: 

"Acquiring  property  by  condemnation  in  a  legal  sense  is  a  purchase  and 
sale  of  the  land,  or  of  the  Interest  authorised  to  be  taken." 

And  in  Cruger  v.  Union  Trust  Co.,  173  App.  Div.  797,  160  N.  Y. 
Supp.  480,  Mr.  Justice  McLaughlin  said  (173  App.  Div.  803, 804, 160  N. 
Y.  Supp.  485),  as  follows: 

"It  is  also  contended  by  tbe  defendant  that  the  award  received  by  the  trus- 
tee for  the  interest  In  the  pier  referred  to  should  be  deemed  realty  and  for 
that  reason  not  affected  by  the  revocation.  This  Interest  was  conveyed  to 
Che  trustee  by  the  plaintiff,  and  was  acquired  by  the  city  in  a  condemnation 
proceeding,  in  which  title  vested  In  February,  1914.  The  award,  anrountlng 
witli  Interest  to  over  $11,000,  wns  not  paid  to  the  trustee  until  February  23, 
1916,  shortly  before  the  attempted  revocation.  As  to  this  award,  I  am  of 
the  opinion  that  when  it  was  received  by  the  trustee  In  cash  it  constituted 
personal  property  under  the  decislMi  in  Sperry  v.  Farmers'  Loan  &  Trust 
Co.,  154  Appi.  Div.  447,  139  N.  Y.  Supp.  192.  Under  the  trust  indenture  the 
trustee  was  authorized  to  sell  all  or  any  part  of  the  real  estate  and  Invest 
the  proceeds  in  speclfle  securities ;  reinvestment  in  real  estate  not  being  per- 
mitted without  the  written  consent  of  the  plaintiff.  If  the  trustee  had  volun- 
tarily sold  the  Interest  In  the  pier  to  the  dty,  the  proceeds  would  anqaestton^ 
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ab]y  have  been  personal  property.  Th«  ta.ct  that  tbe  tmstee  parted  wltb  tbe 
Interest  by  operation  of  law  can  make  no  difference.  In  the  Sperry  Case, 
where  the  trust  property  conveyed  consisted  almost  entirely  of  an  undivided 
interest  In  realty,  which  was  sold  under  a  testamentary  power,  the  court  befld 
that  the  proceeds  paid  to  the  trustee  were  personalty.  It  Is  true  the  award 
takes  the  place  of  land  and  Is  to  be  considered  as  realty  for  the  purpose  of 
determining  to  whom  the  same  should  be  paid.  If  the  plaintiff  had  revoked 
the  trust  as  to  the  personalty  before  the  award  had  actually  been  paid  over 
to  the  trustees,  then  the  authorities  cited  by  the  defendant  might  be  applicable, 
and  there  would  be  presented  a  question  whether  the  revocaticm  could  affect 
it;  but,  once  the  moneys  were  paid  over  to  the  trustees,  their  Identity  was 
loat,  and  there  Is  no  more  reason  for  conalderlng  that  sum  as  realty  than  the 
proceeds  of  any  of  the  other  real  estate  voluntarily  sold  by  the  trustee." 

See,  also,  Vandermulen  v.  Vandemiulen,  108  N.  Y.  195,  15  N.  E. 
383. 

But,  even  if  the  taking  by  the  city  be  deemed  to  be  a  sale  of  the 
property  taken,  was  it  a  sale  within  the  meaning  of  the  will?  The 
executors  and  trustees  urge  that  it  was  not;  that  the  sale  contemplated 
by  the  will  was  one  within  the  control  and  volition  of  the  trustees; 
that  they  were  to  determine  the  circumstances  when  a  sale  should  be 
wise  and  proper;  that  they  were  to  exercise  their  discretion  as  to 
whether  a  sale  should  be  had,  having  in  mind  whether  the  welfare  and 
best  interests  of  the  beneficiaries  would  be  subserved  by  giving  them 
money,  whether  the  sale  was  advantageous  as  to  price,  and  whether  an 
emergency  had  arisen  which  called  for  distribution  of  the  principal 
of  the  estate.  In  other  words,  the  trustees  were  to  decide  whether  a 
sale  should  be  had  or  not,  with  a  view  not  only  to  its  effect  upon  the 
estate,  but  upon  the  beneficiaries  as  well.  It  is  claimed  that  both  the 
intention  and  the  reasonable  meaning  of  the  testator  in  regard  to  the 
property  in  question  were  that  the  trustees  should  exercise  their  volun- 
tary discretion  as  to  whether  it  was  advisable  that  the  property  should 
be  sold  and  the  proceeds  of  such  sale  given  to  the  beneficiaries  of  the 
trust ;  that  the  trustees  have  in  no  way  exercised  any  discretion,  and 
that  for  the  court  to  determine  that  the  taking  of  the  property  by  con- 
demnation was  such  a  sale  as  was  contemplated  by  the  will  would  be  to 
introduce  therein  an  entirely  different  meaning  and  intention  than  that 
expressed  by  the  testator. 

The  difficulty  with  this  contention  is  that  it  reads  into  testator's  will 
a  much  broader  discretionary  power  than  testator  conferred.  While 
testator  may  have  meant  to  guard  some  of  the  trust  estates  created 
by  him  from  the  danger  of  being  dissipated,  and  therefore  carefully 
provided  for  the  continuance  thereof  during  the  lifetime  of  Mrs. 
Shepherd  and  her  son,  he  did  not  mean  that  she  should  have  none 
of  die  principal  of  his  estate,  for  he  left  her  some  real  and  personal 
property  outright,  and  gave  her  absolutely  two-fifths  of  his  residuary 
estate.  Moreover,  while  he  was  most  exact  and  definite  in  his  provi- 
sions for  the  reinvestment  of  the  proceeds  of  any  sale  of  the  proper- 
ties embraced  in  the  first  and  third  trusts  in  his  will,  as  well  as  in  tfte 
trust  deed,  with  equal  exactness  and  definiteness  he  not  only  omitted 
any  reference  to  an^  reinvestment  of  the  proceeds  of  any  sale  of  the 
property  embraced  in  the  second  trust,  but  provided  explicitly  for  the 
immediate  termination  of  that  trust  as  to  all  or  any  of  such  property 
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when  sold.  There  is  a  clear  proof  of  the  intent  and  meaning  of  the 
testator  that  Mrs.  Shepherd  and  her  son  should  have  the  proceeds  of 
any  sale  thereof,  without  restriction  or  delay  of  any  kind,  and  without 
any  discretion  vested  in  his  executors  to  -withhold  their  shares,  no 
matter  what  their  views  might  be  as  to  the  expediency  of  paying  the 
money  over  to  them.  The  will  confers  no  discretion  upon  the  executors 
save  as  to  the  prices  and  terms  of  sale;  that  is,  the  adequacy  of  the 
price  and  the  sufikiency  of  the  terms.  They  were  neither  directed  nor 
authorized  to  make  a  sale,  having  in  mind  the  situation  of  the  rest  of 
the  estate,  nor  the  advisability  of  allowing  Mrs.  Shepherd  and  her  son 
to  have  the  control  of  the  proceeds.  The  latter  phase  the  testator  de- 
termined himself  by  ordering  that  the  money  should  be  paid  to  them 
as  soon  as  the  sale  was  made.  The  only  discretion  the  executors  were 
to  exercise  was  as  to  whether  they  were  getting  full  value  for  the  prop- 
erty and  upon  terms  that  insured  full  payment  of  the  purchase  price. 
That  exercise  of  discretion  was  met  and  satisfied  by  a  taking  of  the 
property  by  the  city,  when  its  full  value  must  be  assumed  to  have  been 
awarded  and  by  payment  of  the  whole  consideration  in  cash. 

Judgment  will  therefore  be  directed  that  the  taking  by  the  city  of 
New  York  in  condemnation  proceedings  of  the  properties  described 
in  the  third  clause  of  the  will  of  William  B.  Dana,  deceased,  and  in 
the  codicil  thereto,  was  a  sale  of  the  said  properties  within  the  mean- 
ing and  intention  of  said  will,  and  that  the  proceeds  of  said  properties 
so  received  by  the  executors  and  trustees  of  said  William  B.  Dana, 
deceased,  became  and  was  immediately  distributable  and  payable  to 
William  Shepherd  Dana  and  Ethel  Dana  Shepherd,  or  her  assignees, 
in  equal  parts,  subject  only  to  the  expenses  of  the  said  executors  and 
trustees,  and  that  a  reference  be  ordered  herein  to  determine  the  rights 
and  priorities  as  between  themselves  of  the  defendants  and  of  any 
other  parties  claiming  to  have  any  interest  in  said  moneys  by  virtue 
of  assignment,  judgment,  Hen,  or  otherwise,  and  that,  upon  the  com- 
ing in  of  the  report  of  such  referee,  the  said  executors  and  trustees 
of  said  William  B.  Dana,  deceased,  be  directed  to  pay  over  the  said 
one-half  of  said  money  received  from  the  city  of  New  York,  together 
with  the  interest  and  income  thereon  since  the  receipt  thereof  by  said 
executors,  less  the  expenses,  to  the  person  who  shall  be  found  enti- 
tled thereto.  Costs  and  disbursements  of  this  submission  are  awarded 
to  all  the  parties  who  have  submitted  briefs  thereon,  payable  out  of 
said  fund.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ.,  concur.  LAUGH- 
LIN,  J.,  dissents. 
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(1T9  App.  Dlv.  332) 

DBXTEB  SULPHITE  PULP  &  PAPER  00.  T.  JBrFBRSON  POWER  OO. 

(Snpr^ne  Court,  Appellate  DItI^qii,  Fourth  Department.    July  8,  1917.) 

1.  Judgment  €=>e82(l) — Conolu8ivenes9— Identity  or  IsstjEs. 

Partiea  to  a  controversy  over  the  use  of  water  power  rights  held  con- 
cluded by  a  previous  Judgment,  in  action  by  plaintiff  against  the  then 
owners  of  all  water  power  rights;  the  question  at  issue  having  been  di- 
rectly Involved  In  the  {headings  ta  the  fonnec  cas& 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {  1208.] 

2.  Watebs   and   Water   Coubses   €=>158%(1) — Kestbaininq    Violation    of 

Gbant — Judgment— Pbescribing  Devise  fob  Measchinq  WAteb. 

Where  complaint  claimed  that  defendant  was  violating  a  grant  of  wa- 
ter power  rights,  but  that  It  was  Impossible  to  accurately  measure  the 
excess,  a  judg^mient  requiring  defendant  to  use  some  device  for  accurately 
measuring  quantity  of  water  used  was  proper,  so  that  It  could  be  Inspect- 
ed by  plaintiff  and  others  Interested. 

pcd.  Not& — ^Ey>r  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
i  189.] 

3.  Watebs  and  Watee  Coukses  «=»158(2) — Conbtbuotion  of  Gbant— Divi- 

sion OF  Water  Power. 

Where  parties  to  water  power  grants  practically  divided  among  them- 
selves the  remaining  water  rights,  each  receiving  the  same  form  of  deed 
as  descriptive  of  the  rights  conveyed,  one  of  these  grants  could  not  be 
construed  most  strongly  against  tbe  grantors  in  the  case  of  an  ambiguity. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
i  187.] 

4.  Waters  and  Water  Courses  «=s>158%(1) — Restraining   Vioiation   of 

Grant— Judgment. 

Where  a  grant  had  been  held  to  be  of  so  much  water  as  would  pasa 
through  a  prescribed  aperture  under  all  the  head  available,  a  judgiflent 
reqniring  defendant  to  take  such  water  through  a  standard  rectangular 
aperture  of  metal  with  square  edges,  which  was  to  open  into  a  well-secur- 
ed and  tight  flume  or  bulkhead,  was  proper,  since  the  grant  was  not 
capable  of  Interpretation  in  terms  of  a  constant  flow  of  a  given  amount 
of  water,  since  it  fixed  no  definite  bead,  and  the  effect  of  the  prescribed 
aperture  would  regulate  the  flow  to  defendant's  wheels  accordingly;  the 
aperture  being  a  standard  orifice,  the  character  of  which  was  presumably 
known  to  hydraulic  engineers  at  the  time  of  making  the  grant 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
$  180.] 

5.  Waters  and  Water  Courses  €=>158%(2) — Injunction— Judgment. 

In  action  to  restrain  violation  of  water  power  rights,  it  was  unnecessary 
for  the  judgment  to  limit  plaintiff's  water  rights  beyond  the  llniltatlon 
provided  in  a  former  judgment,  where  the  matter  was  fully  considered, 
and  plalntlfTs  rights  limited  only  to  capacity  of  the  canal  under  specified 
conditions. 

[Ed.  Nota — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
f  180.]   ■ 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  the  Dexter  Sulphite  Pulp  &  Paper  company  againet  the 
Jefferson  Power  Company. .  From  a  judgment  entered  in  Jefferson 
county  January  19,  1912,  on  report  of  ref eree»  defendant  named  appeals ; 
and  from  an  order  of  tiae  Jefferson  Special  Term,  made  October  29, 

Cs>For  other  caa«e  «e*  tame  topic  A  KBT-NUMBSS  tn  all  K«r-Numbared  Digests  &  Indexes 
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1916,  denying  motion  for  new  trial,  defendant  named  and  intervening 
defendants,  Nortfiem  Trust  Company  and  Herring  College,  appeal.  Af- 
firmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Edward  N.  Smith,  Frederick  M.  Boyer,  and  Smith  &  Phelps,  all  of 
Watertown,  for  appellants. 

Elon  R.  Brown  and  Henry  H.  Babcock,  both  of  Watertown,  for 
respondent. 

FOOTE,  J.  By  the  judgment  appealed  from  it  has  been  adjudged 
that  the  right  of  me  defendant  the  JefEerson  Power  Company  to  take 
and  use  the  waters  of  the  Black  river  from  the  dam  at  Dexter  is  as 
follows : 

"To  use  as  much  water  from  said  pond  as  will  pass  through  an  aperture 
3  feet  square  under  all  the  head  that  can  be  obtained,  t6  be  taken  from  the 
south  end  of  the  said  north  dam  through  a  well-secured  and  tight  flume  or 
bulkhead,  the  aperture  to  be  a  standard  rectangular  apwture,  made  of  a 
metal  plate  not  more  than  2  Inches  thlct;  baTlng  square  edges,  which  edges 
shall  be  at  least  twelve  Inches  distant  from  all  artificial  and  natural  ob- 
jects, except  water,  the  top  and  bottom  edges  thereof  being  set  horizontally ; 
said  aperture  shall  be  provided  with  a  gate  by  which  It  can  be  securely  closed, 
which  gate  shall  have  an  indicator  showing  whether  it  is  open  or  closed,  easily 
observed  at  the  surface,  at  or  near  the  point  where  said  aperture  is  placed ; 
such  aperture  to  open  Into  a  well-secured  and  tight  flume  or  bulkhead." 

The  right  so  adjudicated  had  its  origin  on  January  1,  1842,  in  a  deed 
from  the  so-called  Dexter  Village  Company  to  John  E.  Brown,  the 
Jefferson  Power  Company  being  the  present  owner  through  mesne  con- 
veyances from  Brown.    By  the  deed  the  right  is  described  as  a  right — 

"to  use  9  cubic  feet  of  water,  or  so  mudt  as  will  pass  through  an  aperture 
3  feet  square  under  all  the  head  that  can  be  obtained,  to  be  taken  from  the 
south  end  of  the  dam  across  the  north  channel  of  the  Black  river  through  a 
well-secured  and  tight  flume  or  bulkhead  Eind  used  upon  the  premises  hereby 
granted." 

By  the  deed  this  right  was  also  stated  to  be  "upon  an  equal  footing 
with  the  rights  this  day  granted"  to  three  other  persons,  one  to  use  18 
cubic  feet  of  water,  and  two  others,  each,  to  use  9  cubic  feet  of  water, 
to  be  taken  from  the  same  dam. 

It  is  contended  by  the  Jefferson  Power  Company  on  this  appeal  that 
the  referee  has  erroneously  construed  the  grant,  and  that  it  was  intend- 
ed to  convey  the  right  to  the  use  for  power  purposes  of  a  column  of 
water  3  feet  square  under  all  the  head  tiiat  can  be  obtained,  to  be  taken 
through  a  tight  flume  or  bulkhead,  and  not  to  be  measured  throtagh  an 
aperture;  in  other  words,  that  it  is  entitled  to  use  the  full  theoretical 
discharge  through  an  aperture  3  feet  square,  to  be  measured  by  the  dis- 
charge of  its  water  wheels. 

[1]'It  appeared  without  substantial  dispute  that  by  the  discharge 
through  such  an  aperture  as  the  referee  has  prescribed,  with  thin  square 
edges,  only  about  62  per  cent,  of  the  theoretical  discharge  can  be  obtain- 
ed, because  of  the  contraction  of  jet  which  that  form  of  aperture  pro- 
duces.  The  referee,  however,  held  the  parties  concluded  by  a  judgment 


Digitized  by 


Google 


5up.Ct.)      DBXTBBSnUPHITBr.AP.OO.T.JBFFBBSOirF.  OO.  818 

rendered  in  1898,  in  an  action  brought  by  this  plaintiff  agunst  the 
then  owners  of  all  water  powers  upon  this  dam,  including  the  St.  Law- 
rence Paper  Company,  which  then  owned  the  rights  now  held  by  the 
JefferscHi  Power  Company.  By  the  judgment  in  that  case  it  was  held 
that  the  St.  Lawrence  Paper  CcMnpany's  ri|^t  was : 

"To  nae  as  much  water  from  said  ppnd  as  will  pass  tbrougih  an  aperture  3 
feet  square  under  all  tbe  bead  that  oin  be  obtained,  to  be  taken  from  the 
south  end  of  the  north  dam  aforesaid  through  a  well-secured  and  tight 
Sume  or  bulkhead." 

It  was  tiie  opinion  of  the  referee  that  this  was,  in  effect,  a  holding 
that  the  aperture  furnished  the  means  of  ascertaining  what  was  intend- 
ed to  be  conveyed  and  what  the  grantee  was  entitled  to  receive,  and  that 
this  judgment  was  final  and  conclusive  upon  that  point  I  think  the 
learned  referee  was  correct  in  that  conclusion.  The  question  was  di- 
rectly involved  upon  the  pleadings  in  that  case.  The  complaint  alleg- 
ed the  water  right  of  the  St.  Lawrence  Paper  Compan]r  to  be  "so 
much  as  will  pass  through  an  aperture  3  feet  square,  diat  is,  3  feet  by 
3  feet,"  and  that  said  company  had  been  talang  its  water  through 
greater  apertures  and  in  greater  quantities.  Some  of  the  defendants 
all^  in  their  answers  that  the  St  Lawrence  Paper  Company's  right 
was  limited  to  so  much  water  as  would  pass  through  an  aperture  3  feet 
by  3  feet,  and  that  it  had  been  using  larger  quantities  to  their  prejudice, 
and  asked  affirmative  relief,  that  the  respective  rights  of  the  defend- 
ants as  between  themselves  be  ascertained  and  determined,  and  that 
the  SL  Lawrence  Paper  Company  and  certain  other  defendants  be  re- 
strained from  taking  water  to  which  they  were  not  entitled.  The  de- 
cree in  that  case  did  not,  however,  expressly  require  the  St  Lawrence 
Paper  Company  to  thereafter  take  its  water  through  an  aperture  at 
the  dam,  nor  was  one  installed  at  any  time,  either  before  or  after  the 
decree,  prior  to  the  C(Mnmencement  of  this  action. 

[2]  In  tiie  present  case  it  was  the  contention  of  the  i^intiff  that, 
notwithstanding  that  decree,  the  Jefferson  Power  Company  was  taking 
from  the  common  dam  more  water  than  it  was  entitled  to  use  under  said 
decree.    The  complaint  allies : 

l%at  said  company,  "claiming  the  right  thereto,  to  using  several  times  as 
much  water  as  will  pass  through  an  aperture  3  feet  square  under  all  the  head 
obtainable,  and  Is  doing  the  same  under  claim  of  right" 

Also: 

"Ibat  It  Is  Impossible,  In  the  absence  of  any  accnrate  measurement  to  be 
made  by  plaintiff,  to  ascertain  the  amount  of  sudi  excess  of  use  by  the  said 
defendants,  as  the  water  is  not  drawn  through  apertures  of  prescribed 
dimensions,  but  is  used  by  the  defendants  at  will  in  large  quantities  and  in 
a  manner  that  the  plaintiff  cannot  accurately  observe." 

The  referee  has  found  that  at  the  time  this  action  was  begun  each  of 
die  defendants  was  drawing  water  from  the  pond  in  excess  of  its  rights 
and  was  in  the  attitude  of  claiming  that  it  did  not  exceed  its  rights. 
Under  these  circumstances,  I  think  the  referee  was  justihed  in  prescrib- 
ing and  requiring  the  defendant  to  use  some  device  for  accurately 
measuring  the  quantity  of  water  it  was  using,  which  could  be  inspected 
by  plaintiff  and  others  interested. 
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The  question  5s  whether  the  rights  of  the  defendant  Jefferson  Pow- 
er Company  have  been  infringed,  or  improperly  limited,  by  the  de- 
vice required  .by  this  judgment.  The  contention  of  the  defendant  is 
that  the  measurement  of  water  for  power  purposes  through  an  aper- 
ture is  unusual,  impracticable,  and  that  it  results  in  a  loss  of  power  and 
an  unreasonable  and  unnecessary  restriction  upon  the  development  and 
use  of  its  water  privilege.  This,  I  think,  depends  upon  what  its  water 
privilege  is.  If  it  is  limited,  as  I  think  the  referee  has  rightly  held, 
to  the  quantity  that  will  pass  through  an  aperture  of  given  dimen- 
sions under  a  varying  head,  then  apparently  the  most  certain  and  def- 
inite measurement  would  be  by  means  of  such  an  aperture  installed  at 
the  dam.  The  grant  is  not  capable  of  interpretation  in  terras  of  a  con- 
stant flow  of  a  given  amount  of  water,  or  in  a  certain  number  of  cubic 
feet  per  second,  as  might  be  the  case  if  the  grant  fixed  a  definite  head. 
The  mesne  head  at  Dexter  is  13  feet,  but  this  varies  with  the  rise  and 
fall  of  the  river,  and  each  change  in  head  works  a  corresponding  change 
in  the  quantity  defendant  is  entitled  to  use.  The  effect  of  the  pre- 
scribed aperture  will  be  to  regulate  the  flow  to  defendant's  wheels  ac- 
cordingly. Whether  the  same  effect  can  be  secured  by  me?.ns  of  cali- 
brated wheels,  as  is  contended  by  defendant's  experts,  is  not  so  clear. 
But,  however  that  may  be,  I  am  not  prepared  to  say  that  the  referee 
erred  in  requiring  the  use  of  an  aperture  as  a  means  of  measurement. 

But  it  is  urged  that,  if  an  aperture  is  to  be  prescribed,  it  should  not 
be  limited  to  the  form  prescribed.  The  referee  has  held  that  the 
form  prescribed  was  "practically  a  standard  orifice,  and  its  character 
presumably  known  to  hydraulic  engineers,"  at  the  time  of  this  grant 
in  1842 ;  that  the  grant  as  construed  in  the  decree  of  1898  calls  for  a 
square  opining;  and  that,  when  used  as  a  means  of  measurement  of 
a  grant  of  water  without  qualification,  should  be  construed  to  refer  to 
that  kind  of  a  square  orifice  which  is  the  most  definite  and  certain  in  its 
results.  It  appears  that  by  rounding  the  edges  of  the  orifice  the 
contraction  of  jet  is  avoided,  and  the  amount  of  discharge  increased 
possibly  to  unity,  or  the  full  theoretical  dischai^e.  But  the  learned 
referee  was  of  opinion  that  this  form  of  orifice  could  not  have  been  in 
the  contemplation  of  the  parties  to  the  deed  in  1842 ;  it  not  appearing 
that  at  that  time  such  a  form  was  in  use  for  the  measurement  of 
water.  He  was  also  of  opinion  that  to  round  the  edges  of  the  orifice 
would  introduce  an  element  of  indefiniteness  and  uncertainty. 

On  the  evidence  which  was  before  him,  and  in  view  of  the  decree  of 
1898,  I  cannot  say  that  the  learned  referee  should  have  reached  a  dif- 
ferent conclusion  upon  this  question.  There  is  no  doubt  upon  the  evi- 
dence that  the  form  of  aperture  prescribed  affords  a  means  of  meas- 
urement definite  and  certain  in  its  results,  as  is  well  understood  by 
hydraulic  engineers  and  manufacturers  of  water  wheels.  There  was 
evidence  which  the  referee  evidently  accepted  as  true,  to  the  effect  that 
there  is  an  established  practice  among  hydraulic  engineers  that,  where 
water  is  allowed  through  apertures,  it  is  to  have  rectangular  openings 
with  sharp  edges. 

[3]  The  grant  in  this  case  was  one  of  four  grants  in  the  nature  of 
.  a  dividend  of  the  remaining  water  rights  among  the  owners  who  cotn- 
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posed  the  so-called  Dexter  Village  Compjiny.  These  men  practically 
divided  among  themselves  the  remaining  water  rights ;  each  receiving 
the  same  form  of  deed  as  descriptive  of  the  rights  conveyed.  It  is  not 
a  case,  therefore,  for  construing  the  grants  most  strongly  against  the 
grantors. 

It  is  contended  that,  while  the  prescribed  aperture  will  discharge  62 
per  cent  of  the  theoretical  capacity  of  the  opening,  which  under  a  head 
of  13  feet  will  be  about  161  cubic  feet  per  second,  defendant  can- 
not get  the  benefit  of  this  quantity  of  water  throu^  its  wheels 
for  power  purposes;  that  the  flow  will  be  retarded  by, the  wheels, 
so  that  in  actual  practice,  when  the  wheels  are  in  operation,  it  will 
draw  only  about  one-half  this  quantity  of  water  from  the  pond. 
This  feature  of  the  case  has  been  strongly  urged  upon  our  attention  as 
being  a  result  not  understood  or  intended  by  the  referee,  and  as  working 
a  manifest  injustice  to  the  defendant.  The  suggestion  is  that  no  such 
result  would  follow  if  the  water  was  measured  through  calibrated 
wheels.  If  I  understand  the  position  of  defendant's  counsel  and  en- 
gineers upon  this  question,  it  is  that  defendant  should  be  allowed  to 
discharge  from  its  wheels  161  cubic  feet  of  water  per  second  when  the 
head  is  13  feet,  even  though  its  right  is  limited  by  tihe  quantity  which . 
would  pass  through  the  prescribed  aperture. 

Theoretically  a  column  of  water  3  feet  square  under  a  13-foot  head 
would  discharge  about  260  cubic  feet  pec  second ;  but  the  actual  dis- 
charge through  the  form  of  aperture  prescribed  with  sharp  edges,  is, 
because  of  the  retardation  of  the  flow  due  to  the  contraction  of  jet, 
(Mily  161  cubic  feet  per  second.  Plaintiff's  engineers  were  of  opin- 
ion that  by  installing  a  penstock  of  somewhat  larger  diameter  than  the 
prescribed  aperture,  with  a  wheel  near  the  lower  end  of  the  penstock 
and  a  draught  tube  into  and  below  the  water  of  the  tailrace,  defendant 
could  utilize  the  full  power  which  161  cubic  feet  per  second  under  a 
13-foot  head  was  capable  of  developing.  This  theory  has  been  vig- 
orously assailed  upon  this  appeal,  and  was  the  basis  of  defendant's 
motion  at  Special  Term  for  a  new  trial  upon  newly  discovered  evi- 
dence and  because  of  the  supposed  error  of  this  claim. 

It  is  now  asserted  that,  when  the  head  and  fall  of  the  water  is  used 
to  drive  the  wheel  in  the  penstock,  its  flow  will  be  checked,  and  that, 
by  as  much  as  the  potential  energy  of  the  head  and  velocity  of  the  flow 
is  used  to  produce  power  through  the  wheel,  by  that  much  will  the 
velocity  of  the  flow  be  retarded,  and  so  there  would  be  discharged 
through  the  wheel  and  drawn  from  the  pond  only  about  one-half  of 
161  cubic  feet  per  second,  and  only  about  one-half  the  quantity  that 
would  be  discharged  if  there  was  no  wheel  in  the  penstock.  This  con- 
tention implies  that  defendant  is  entitled  to  use  part  of  the  head  and 
fall  to  develop  power,  and  still  have  left  the  same  amount  of  head  to  be 
applied  to  produce  velocity  of  discharge,  so  that  it  may  still  discharge 
into  the  tailrace  161  cubic  feet  per  second,  after  using  a  part  of  the 
available  head  and  fall  through  its  wheel  to  produce  power;  in  other 
words,  that  it  may  use  a  part  of  the  energy  of  the  head  and  fall,  and 
still  have  the  same  amount  left  to  create  velocity  of  discharge. 

[4]  Whether  this  contention  is  right,  or  not,  depends  upon  the  con- 


Digitized  by 


Google 


316  166  NEW  TOaS  SUPPLBlfBNT  (Sup.  Ct. 

struction  of  tfie  grant  It  is  not  a  grant  of  a  given  amount  of  power. 
It  has  been  held  to  be  a  grant  of  so  much  water  as  would  pass  through 
a  prescribed  aperture  under'  the  head  available.  Assuming  liiat  the 
right  granted  was  intended  to  be  used  to  produce  power,  then  it  was 
such  an  amoimt  of  power  as  such  a  column  of  water  would  produce 
when  led  to  and  disdiarged  through  a  water  wheel.  Assuming  de- 
fendant's claim  to  be  correct  that,  when  such  a  column  of  water  is  used 
to  produce  power  through  a  water  wheel,  the  discharge  into  the  tail- 
race  is  only  about  one-half  the  quantity  that  it  would  be  with  no  water 
wheel  to  ohgtruct  the  flow,  it  does  'not  follow  that  defendant  has  been 
deprived  of  the  benefit  of  the  power  which  such  a  column  of  water 
is  capable  of  producing.  It  is  evident  that  to  permit  of  the  discharge 
into  the  tailrace  of  161  cubic  feet  per  second  after  the  column  of  wa- 
ter has  passed  through  the  water  wheel  and  its  flow  has  been  retarded 
thereby,  a  larger  aperture  than  3  feet  square  at  the  dam  would  be  re- 
«;;uired,  and  that  the  volume  of  discharge  would  then  be  affected  by  the 
manner  in  which  the  wheel  was  being  used  and  the  power  it  was  de- 
veloping. 

It  follows,  I  think,  that,  since  the  grant  was  of  only  such  quantity 
of  water  as  would  pass  through  an  aperture,  no  injustice  has  been  done 
to  defendant  by  requiring  the  water  to  be  measured  through  an  aper- 
ture of  that  size,  leaving  defendant  to  make  such  use  of  such  column 
of  water  so  delivered  as  may  be  available  to  it.  The  conclusions 
reached  by  the  learned  referee  find  more  or  less  support  in  the  fol- 
lowing authorities : 

In  Palmer  v.  Angel,  69  Hun,  471,  23  N.  Y.  Supp.  397,  the  grant  was 
of  the  right  to  tap  Sie  raceway  of  the  grantor  and  to  use  from  the  race- 
way 600  inches  of  water  for  the  purpose  of  carrying  their  mills  and 
machinery.  Defendant  contended  that  the  water  should  be  measured 
at  the  wheels  of  their  mill,  and  plaintiff  that  it  should  be  measured 
where  the  raceway  is  tapped.  It  was  held  that  the  plaintiff's  contention 
was  the  correct  one,  and  in  the  course  of  the  opinion  it  is  said : 

"The  contention  that  it  will  not  give  them  as  much  power  measured  at 
that  point  as  it  would  If  measured  at  the  wheels,  it  seema  to  me  cannot  affect 
the  Interpretation  to  be  given  to  the  wording  of  the  grant  If  they  had 
contracted  purely  for  power,  then  that  power  would  have  been  measured  where 
It  was  produced  or  exercised,  which  would  also  be  Its  place  of  delivery." 

Also: 

"Where  there  Is  a  grant  of  power,  the  amount  of  water  that  the  grantee  Is 
entitled  to  Is  measured  by  the  power  specified,  while  in  the  case  of  a  grant 
of  water  as  sudi  the  ipower  to  be  used  is  measured  by  what  can  be  produced 
by  the  specified  amount  of  water  granted." 

In  Canal  Co.  v.  Hill,  15  Wall.  (82  U.  S.)  94,  21  L.  Ed.  64,  a  grant 
of  the  right  to  draw  from  a  canal  so  much  water  as  will  pass  through 
an  aperture  of  a  given  size  and  position  is  held  to  be  substantially  a 
grant  of  a  right  to  take  a  certain  quantity  of  water  in  bulk  or  weight. 
I  quote  the  following  from  the  opinion  of  the  court  by  Bradley,  J., 
as  pertinent  (15  Wall.  [82  U.  S.]  102,  21  L.  Ed.  64): 

"In  the  third  place,  as  to  the  freedom  from  obstruction  with  whldi  the 
water  shall  be  permuted  to  flow  off  and  be  discharged:  The  lease  Imposes  no 
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re8trlctl<Mis  upon  Uie  lessee  on  ttils  point,  except  that  be  shall  not  affix  to 
the  aperture  any  attachments  or  contrivances  for  Increasing  the  flow  beymd 
what  It  would  otherwise  be.  This  restriction  relates  to  the  well-known  law 
of  practical  hydraulics  that  an  adjutage  or  nozzle  attached  to  the  outside  of 
an  aperture  prevents  the  vein  of  water  from  contracting  and  increases  the 
aggregate  discharge.  With  this  exception,  however,  the  lessee  is  entitled  to 
draw  off  from  the  canal  as  much  water  as  the  200-incb  aperture  will  discharge 
when  it  flows  free  from  any  obstruction,  except  tbat  which  may  arise  from 
the  ordinary  use  of  the  water  In  milling  operations." 

In  Cummings  v.  Blanchard,  67  N.  H.  268,  36  Atl.  556,  68  Am.  St. 
Rep.  664,  the  grant  was  the  right  to  take  from  a  bulldiead  and  flume 
a  quantity  of  water  which  was  discharged  therefrom  through  an  aper- 
ture of  200  square  inches  at  the  gate  under  15  foot  head.  In  con- 
struing this  grant  the  court  said: 

'^t  Is  for  the  defendant  to  determine  how  large  the  gate  and  wheel  shall 
be.  how  many  apertures  there  shall  be  In  the  wheel  and  their  size,  and  all 
details  of  the  structure  of  the  wbeeL  ^e  essential  limitation  is  that  the 
water  he  uses  shaU  be  discharged  before  he  uses  it  through  an  orihce  not 
larger  than  200  square  Inches  under  a  head  of  15  feet,  or  its  equivalent  under 
a  greater  or  less  head.  With  all  the  water  so  obtained  he  can  do  what 
worlc  he  pleases  in  Ms  own  way.  All  the  power  he  loses  through  wasteful 
wheels  Is  his  loss:  all  of  it  that  he  saves  by  improved  wheels  is  his  gain. 
f  *  *  Be  has  every  inducement  to  adopt  the  mechanical  inventions  that 
will  obtain  the  greatest  power  from  a  stream  discharged  through  an  orlflce 
of  the  size  and  under  the  head  fixed  In  the  deed,  or  Its  equivalent" 

In  Jackson  MiUing  Co.  v.  Chandos,  82  Wis.  437,  52  N.  W.  759,  the 
grant  was  of  a  right  to  take  from  a  canal  2,000  inches  of  water  under 
an  11-foot  head.  Haintiff  contended  that  the  words  "2,000  inches  of 
water  under  an  11-foot  head"  meant  a  stream  of  water  having  a  cross- 
section  area  at  right  angles  to  the  thread  of  its  flow  of  2,000  square 
inches  and  moving  with  the  velocity  due  to  a  head  of  11  feet.  Defend- 
ant, on  the  other  hand,  construed  these  words  to  mean  so  much  water 
as  would  be  discharged  from  an  ordinary  flume  through  an  opening 
cut  in  the  side  thereof  of  an  area  of  2,000  inches  while  said  water  is 
retarded  by  the  actual  operation  of  wheels  in  motion  doing  ordinary 
work  as  water  wheels  running  a  mill.  The  openings  constructed  to 
utilize  this  grant  contained  an  aggregate  area  of  1,980  square  inches. 
This  circumstance  was  given  weight  in  the  construction  of  the  mean- 
ing of  the  grant  as  showing  the  understanding  of  the  parties,  and  in 
considering  the  claim  of  the  defendant  the  court  said : 

"We  cannot  accept  the  defendants'  theory  that  the  parties  meant  to  add  to 
this  meaning  an  element  of  uncertainty,  snch  as  the  retardation  of  the  flow 
caused  by  machinery  doing  the  ordinary  work  of  a  gristmUl.  This  retardation 
must  be  variable,  depending  upon  the  kind  of  wheels  used,  the  perfection  of 
madilnery,  and  the  amount  of  work  being  done.  It  would  be  a  constantly 
changing  quantity.  No  witness  could  accurately  testify  to  the  amount  of  such 
retardation.  We  find  nothing  in  the  evidence  that  shows  to  our  minds  that 
the  parties  intended  to  add  to  the  grant  such  an  element  of  uncertainty,  and 
we  shall  not  do  so." 

See,  also,  Norris  v.  Showerman,  Walker's  Ch.  (Mich.)  206;  s.  c. 
on  appeal,  2  Doug.  (Mich.)  16;  Blanchard  v.  Doering,  21  Wis.  477; 
Hartwell  v.  Mutual  Life  Ins.  Co.,  50  Hun,  497,  3  N.  Y.  Supp.  452; 
Torrance  v.  Conger,  46  N.  Y.  340. 
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[51  Much  evidence  was  given  upon  the  trial  on  the  question  as  to 
whether  plaintiff  was  using  more  water  through  the  canal  by  which 
it  is  conveyed  than  is  permitted  by  grants  and  prescribed  by  the  decree 
of  1898.  Defendant,  the  Jefferson  Power  Company,  had  not  by  its 
answer  raised  that  question  or  demanded  any  affirmative  relief  agfainst 
plaintiff;  but  it  sought  to  show,  and  was  permitted  to  give  evidence 
tending  to  show,  that  plaintiif  was  exceeding  its  right  in  this  respect, 
and  had  deliberately  enlarged  its  canal,  and  was,  therefore,  not  in  a 
position  to  ask  equitable  relief  against  defendant.  The  evidence  was 
received,  and  ultimately  an  amendment  of  defendant's  answer  allowed 
to  the  extent  of  setting  up  that  plaintiff  at  its  sites  in  operation  has 
used  more  water  than  it  was  entitled  to  use  under  its  respective  grants, 
and  has  improperly  transferred  the  same,  and  has  without  right  en- 
larged the  flowing  capacity  of  the  sulphite  canal,  and  by  logs  in  the 
stream  has  impeded  the  flow  of  the  river.  The  referee  has  found  as 
a  fact  that  the  changes  in  the  canal  have  not  increased  the  flow  of  the 
plaintiff's  wheels  beyond  its  rights.  It  is  now  contended  that  the  ref- 
eree should  have  defined  and  limited  plaintiff's  right  through  its  czmal. 
But  that  right  was  defined  and  limited  in  the  decree  of  1898,  as  fol- 
lows: 

"That  the  right  .to  the  use  of  water  from  said  dams  by  the  plaintlfl  is  t<f 
have  and  use  so  much  water  as  will  flow  through  Its  canal  or  raceway  when 
the  water  In  the  pond  formed  by  said  dama  Is  within  6  Inches  of  the  top  of 
the  dams  as  they  now  are." 

The  decree  in  the  present  case  makes  substantially  this  same  provi- 
sion. Thus  the  capacity  of  the  canal  is  the  measure  of  plaintiff's  right. 
I  do  not  think  the  decision  of  the  referee  should  be  disturbed  because 
he  failed  to  make  any  more  specific  limitation  upon  the  plaintiff's 
right.  The  question  of  the  definition  of  this  right  was  fully  considered 
by  the  Special  Term,  which  granted  the  decree  of  1898.  The  opinion 
of  the  court  shows  how  fully  it  was  considered.  Dexter  Sulphite  Pulp 
&  Paper  Co.  v.  Frontenac  Paper  Co.  et  al.,  20  Misc.  Rep.  442,  46  N. 
Y.  Supp.  363. 

The  other  questions  urged  have  been,  I  think,  correctly  disposed  of 
by  the  learned  referee. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


PEOPIiE  V.  DENNIS. 
(Schenectady  County  Court.    May  12,  1916.) 

Licenses  ®=»11(1) — "CHAUiTBtrB." 

Under  Motor  Vehicle  Law  (Highway  Law  [Oonsol.  Laws,  c.  251)  f  289, 
subd.  4,  providing  that  no  person  shall  operate  or  drive  a  motor  vehicle 
as  chauffeur  upon  a  public  highway  without  a  compliance  therewith,  de- 
fendant telephone  repairer,  whUe  using  an  automobile  furnished  him  by 
his  employer  for  the  sole  purpose  of  conveying  himself  and  necessary 
materials  from  place  to  place,  was  not  a  "chauffeur." 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  Jg  18,  19,  21. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Ghaufleur.J 
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Appeal  frxMn  Police  Court  of  City  of  Schenectady. 
Jesse  J.  Dennis  was  convicted  of  violating  the  Motor  Vehicle  Law, 
and  he  appeals.    Reversed. 

John  A.  Delehanty,  of  Albany,  for  appellant 

Egburt  E.  Woodbury,  Atty.  Gen.,  for  the  People.  . 

NAYLON,  J.  The  defendant  was  convicted  by  the  police  justice  of 
the  city  of  Schenectady  on  the  charge  of  violating  subdivision  4  of 
section  289  of  the  Motor  Vehicle  Law  of  the  state  of  New  York,  which 
iwovides  that  no  person  shall  operate  or  drive  a  motor  vehicle  as  a 
chauffeur  upon  a  public  highway  of  this  state,  unless  such  person  shall 
have  complied  with  the  requirements  of  said  section  289.  The  court, 
upon  conviction,  suspended  sentence. 

It  appeared  irom  the  tmdisputed  testimony  of  the  case  that  the  de- 
fendant was  an  employ^  of  the  New  York  Telephone  Company,  em- 
ployed in  the  city  of  Schenectady  by  such  company  as  a  "troubleman." 
His  duties  required  him  to  proceed,  expeditiously  to  telephones  which 
were  reported  out  of  order  and  repair  the  same,  so  that  the  service 
may  be  efficiently  resumed  with  the  greatest  possible  haste.  In  the 
performance  of  this  service,  his  employer  furnished  him  an  automobile 
•ioiown  as  a  "Ford  runabout,"  which  was  used  exclusively  to  convey 
himself  and  the  tools  and  materials  that  were  necessary  for  him  to  use 
in  the  performance  of  this  work.  He  received  no  additional  compen- 
sation because  of  his  ability  to  operate  the  runabout,  for  the  evidence 
is  that  he  received  the  same  compensation,  both  prior  to  and  during  the 
time  he  used  the  automobile. 

The  sole  and  only  question  in  the  case  is  whether  the  defendant,  un- 
der the  circumstances  thus  detailed,  is  intended  to  be  included  within 
the  Motor  Vehicle  Law  as  a  "chauffeur."  I  am  unconvinced,  by  any 
legal  definition  or  authority  to  which  my  attention  has  been  directed, 
that  the  term  "chauffeur,"  as  employed  in  the  law  in  question,  is  suffi- 
ciently comprehensive  to  include  within  its  provisions  a  person  whose 
only  duty  of  driving  a  motor  car  is  to  convey  himself  and  the  tools  and 
implements  and  materials  that  are  necessary  for  him  to  use  in  the  do- 
ing of  his  work  to  the  place  where  he  is  called"  upon  to  perform  such 
work.  The  only  use  he  made  of  the  motor  car  was  merely  incidental 
to  his  r^fular  employment.  His  duties  were  principally  and  substan- 
tially those  of  repairing  telephones  that  were  out  of  order.  I  am  there- 
fore of  the  opinion  that  the  defendant  was  not  guilty  of  violating  the 
Motor  Vehicle  Law. 

The  judgment  of  the  Police  Court  of  the  city  of  Schenectady  should 
be  reversed.    An  order  may  be  submitted  providing  for  such  reversal. 
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(100  Mlsc:  Bep.  23&) 

In  re  VK&MUJYSrS  ESTATB. 

(Surrogate's  C!oart,  Nenr  Y&tk  County.    June  1, 1917.) 

Tbitbts  «=9274(1) — CHABanta  Bzpknbks  or  Uitpboditotivs  Bxai/ft  to  Pbin- 
.  ciPAi/— Intkntior  of  Tbbtatbiz. 

Where  testatrix  Intended  to  make  provlalon  for  her  huslMnd'a  support, 
and  such  intention  could  not  be  carried  out  If  the  Income  from  half  the 
estate  were  applied  to  the  payment  of  charges  on  the  principal,  interest 
on  the  mortgages,  taxes,  and  other  expenses  Incurred  In  connection  with 
unproductlTe  realty,  ctMistltuting  half  the  estate,  will  be  cliarged  to  prin- 
cipal, and  not  to  inccHue. 
[Ed.  Not&— F<ff  other  cases,  see  Trusts,  C!ent  Dig.  |  389.] 

In  the  matter  of  the  estate  of  Susan. C.  Vennilye.  Decree  directed 
to  be  settled  on  notice. 

John  A.  Bolles,  of  New  York  City,  for  executor. 
Frank  R.  Pentlarge,  of  New  York  City,  for  Thomas  E.  Vennilye. 
Maxwell  S.  Harris,  of  New  York  Ci^,  special  guardian  of  John 
Griffith  Booton,  Jr. 

FOWLER,  S.  The  testatrix  left  an  estate  of  about  $20,(X)0.  Of 
this  amount  $10,(XX)  represented  the  proceeds  of  sale  of  real  estate 
which  was  unproductive  from  the  date  of  decedent's  death  until  the  date 
of  sale.  The  special  guardian  asks  that  the  interest  on  the  mortgages, 
taxes,  and  other  expenses  of  carrying  this  real  estate  be  deducted  from 
the  income  realized  on  the  balance  of  the  estate. 

The  testatrix  directed  that  the  income  fr<Hn  her  residuaty  estate  be 
paid  to  her  husband  in  monthly  installments  during  his  life,  but  no 
part  of  the  principal  of  the  estate  was  bequeathed  or  devised  to  him. 
From  a  consideration  of  the  entire  will  and  the  disposition  which  the 
testatrix  made  of  her  estate,  it  is  manifest  that  she  intended  to  make 
provision  for  her  husband's  support,  and  as  her  intention  in  this  re- 
spect cotdd  not  be  carried  out  if  the  income  from  the  balance  of  the 
estate  were  applied  to  the  payment  of  the  charges  on  the  principal,  I 
will  hold  that  Uie  interest  on  the  mortg^es,  taxes,  and  other  expenses 
incurred  in  connection  with  the  unproductive  real  estate  be  charged  to 
principal,  and  not  to  income.  Spencer  v.  Spencer,  219  N.  Y.  459,  114 
N.  E^  849.  The  accrued  interest  on  the  bonds  described  in  schedule  A 
of  the  account  should  be  apportioned  between  principal  and  income. 

Tax  costs  and  settle  decree  on  notice. 

^ssFor  other  cum  (M  nune  tople  *  KBT-NUUBER  to  all  Kar-NomlMnd  Dicwta  *  Indexom 
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aw  iliac  Bep.  WSt 

OLEASON  7.  BUSH. 

(Snpreme  Gonrt,  Special  Term,  Monroe  Connty.    July  80,  1917.) 

Bamxkttptot  «=>ie&— Pbkfebbntiai.  PATiaiTT. 

Defendant  conmratlon  was  Indebted  to  idalntifl,  Tloe  president  and 
director.  In  December,  1912,  plaintiff  purchased  firom  defendant  a  qnan- 
tlty  of  apples,  and  received  from  Its  business  nftnager  an  order  therefor 
upon  the  warehouse.  Upon  delivery  of  the  order,  plaintiff  was  given  cred- 
it npoD  account  for  the  agreed  price  of  the  apples.  Delivery  being  refus- 
ed, plaintiff  brought  replevin.  Defendant  was  in  falling  circumstances 
on  the  date  of  the  purchase,  and  became  bankrupt  the  following  March. 
The  credit  gave  plaintiff  a  larger  percentage  of  his  indebtedness  than 
other  creditors  had  received.  The  transaction  was  an  ordinary  purchase 
and  sale  in  due  course  of  business  without  Improper  intent,  and  plaintiff 
had  no  knowledge  of  facts  which  should  have  put  him  on  bis  guard. 
Held,  that,  although  plaintiff  might  have  discovered  the  financial  condition 
of  the  defendant,  he  was  not  chargeable  with  knowledge,  and  the  sale 
was  not  void  as  a  preferential  payment  within  four  months  of  bank- 
ruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  247,  24a] 

Replevin  by  James  Gleason  against  the  operators  of  the  Growers'  & 
Shippers'  Exchange,  in  which  the  Exchange,  by  an  order  of  inter- 
pleader, was  substituted  as  defendant,  and  in  which  Seth  J.  T.  Bush 
was  substituted  as  trustee  in  bankruptcy  for  the  Exchange.  Judg- 
ment for  plaintiff. 

See,  also,  166  App.  Div.  865,  152  N.  Y.  Supp.  54. 

L'Honunedieu  &  Whedon,  of  Medina,  for  plaintiff. 
Bentley  &  MacFarlane,  of  Rochester,  for  defendants. 

SAWYER,  J.  Upon  December  13,  1912,  plaintiff  purchased  from 
Growers'  &  Shippers'  Exchange,  a  corporation  now  insolvent,  a  quan- 
tity of  apples  in  cold  storage,  and  received  from  its  business  manager 
the  usual  order  upon  the  storage  warehouse  therefor.  Mr.  Gleason,  who 
was,  at  the  time,  the  vice  president  and  a  director  of  the  corporation, 
had  prior  thereto  dealt  through  it  in  the  sale  of  fruits,  with  a  result 
that  it  had  become  indebted  to  him  in  an  amount  in  excess  of  $2,000. 
Upon  the  purchase  of  these  apples  and  the  delivery  to  him  of  the  ware- 
house order,  he  was  given  credit  upon  this  account  for  their  agreed 
price,  namely,  $465.30.  The  order  was  some  time  later  presented  by 
him  to  the  operators  of  the  warehouse,  who  refused  delivery,  where- 
upon this  action  was  brought  against  them  in  replevin.  The  Growers* 
&  Shippers'  Exchange,  by  an  order  of  interpleader,  was  made  defend- 
ant in  their  stead,  and,  upon  its  bankruptcy  in  the  following  March, 
this  defendant,  as  its  trustee  in  bankruptcy,  was  substituted  for  it. 
The  answer  puts  in  issue  the  allegations  of  the  complaint,  and  then, 
by  way  of  counterclaim,  alleges  that  the  sale  is  void,  as  being  a  pref- 
erential payment  within  four  months  of  the  bankruptcy. 

The  evidence  convinces  me  that  while  the  corporation  was,  upon 
December  13,  1912,  in  failing  circumstances,  if  not  actually  insolvent, 
and  that  the  credit  gave  plaintiff  a  larger  percentage  of  his  indebted- 
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ness  than  other  creditors  have  received,  the  transaction  in  question 
was  an  ordinary  purchase  and  sale  in  due  course  of  business,  without 
improper  intent  upon  the  part  of  plaintiff  or  tlie  manager  of  such  cor- 
poration, and  without  contemplation  upon  the  part  of  either  of  them 
of  the  financial  situation  of  the  Growers'  &  Shippers'  Exchange.  I 
have  become  by  such  evidence  equally  convinced  that  plaintiff  had  no 
knowledge  of  the  precarious  financial  condition  of  the  corporation,  nor 
of  any  facts  which  should  have  put  him  upon  his  guard,  or  given  him 
reasonable  cause  to  know  that  it  was  either  in  failing  circumstances 
or  actually  insolvent. 

The  only  question  remaining  is  one  of  law,  namely,  whether  an  of- 
ficer and  director  of  a  corporation,  who  by  the  opportunities  of  his 
office  might  have  discovered  its  financial  condition,  is,  under  circum- 
stances such  as  are  here  presented,  chargeable  with  that  knowledge. 
Defendant  relies  in  support  of  this  proposition  upon  the  well-under- 
stood rule  that  in  controversies  between  corporations  and  their  officers, 
especially  those  founded  in  fraud,  actual  or  implied,  or  upon  violations 
of  statutes,  ."^uch  knowledge  is  imputed,  as  it  also  is  in  controversies  be- 
tween corporations  and  third  parties.  A^Tiile  in  the  interest  of  jus- 
tice such  knowledge  is  in  those  cases  imputed  to  officers  by  way  of  es- 
toppel, the  general  rule  of  law  is  that  laid  down  in  Rudd  v.  Robinson, 
126  N.  Y.  113,  26  N.  E.  1046,  12  L.  R.  A.  473,  22  Am.  St.  Rep.  816, 
summarized  in  the  headlines,  as  follows : 

"The  Were  fact  that  a  person  Is  a  director  or  stockholder  of  a  corporation 
does  not  make  him  chargeable  with  actual  knowledge  of  Its  buMness  transac- 
tions, or  of  entries-  made  In  its  books." 

None  of  the  cases  relied  upon  by  defendant,  nor  the  many  others 
examined  in  the  course  of  this  investigation,  seem  to  modify  or  change 
this  general  proposition.  Each  of  them  is  disposed  of  upon  its  own 
facts,  and  in  every  instance  involves  considerations  not  here  presented. 
In  this  action,  as  in  the  Rudd  Case,  supra,  the  decision  must  turn  up- 
on the  sole  and  only  fact  that  plaintiff  was  an  officer  of  the  corporation. 
In  Queen  v.  Weaver,  38  App.  Div.  628,  56  N.  Y.  Supp.  998,  Id.,  166 
N.  Y.  398,  59  N.  E.  1115,  the  defendant  had  actual  knowledge  of  the 
nonpayment  of  his  corporation's  obligations,  and  with  the  intent  to 
secure  himself  for  past  indebtedness,  together  with  certain  other  ob- 
ligations then  assumed,  took  over  by  assignment  practically  the  entire 
corporate  assets;  the  business  theretofore  conducted  being  forthwith 
ended.  Wesp  v.  Muckle,  136  App.  Div.  241,  120  N.  Y.  Supp.  976, 
was  an  action  under  the  statute  to  recover  dividends  declared  at  a 
time  when  the  corporation  was  insolvent,  and  decision  turned  upon  the 
effect  of  the  statute.  Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  428, 
28  L.  Ed.  49,  involved  the  cashier  of  a  banking  corporation,  and  the 
(juestion  as  to  how  far  its  officers  and  directors,  in  dealing  with  out- 
siders, were  chargeable  with  knowledge.  Bank  v.  Tisdale,  84  N.  Y. 
655,  involves  substantially  the  same  question  of  evidence  as  did  Rudd 
v.  Robinson,  supra,  and  the  evidence  was  there  held  competent  because 
of  the  fact  that  Tisdale  had  had  access  to  and  had  examined  the  books 
of  the  banking  corporation.  Clark  v.  Colton,  91  Md.  195,  46  Atl.  386, 
49  L.  R.  A.  698,  likewise  turns  upon  its  own  facts;  the  officers  and 
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directors  of  an  insurance  corporation  having  paid  to  themselves  claims 
held  against  it  at  a  time  when  the  circumstances  conclusively  charged 
them  with  knowledge  of  its  insolvent  condition. 

Atherton  v.  Emerson,  199  Mass.  199,  85  N.  E.  530,  relied  upon  with 
much  confidence  by  counsel,  so  far  as  this  question  is  concerned,  goes 
no  further  than  to  say  concerning  the  official  involved : 

"There  was  at  least  a  presumption  of  fact  ttut  be  knew  of  its  actual  finan- 
cial condition." 

And  then  it  goes  on : 

"The  cases  which  hold  that  a  director  Is  not  diargeable  as  matter  of  law 
with  the  e.Tact  knowledge  of  the  business  transactions  of  tJie  corporation,  or 
the  contents  of  Its  books  and  papers,  are  beside  the  point,  and  need  not  be 
considered." 

Without  enlarging  upon  this  subject,  it  is  sufficient  to  say  that, 
should  the  holding  of  die  Atherton  Case  be  deemed  the  law  of  this 
state,  defendant  has  the  affirmative,  and  that  presumption  cannot  pre- 
vail as  against  the  facts,  which  conclusively  demonstrate  that  Mr. 
Gleason  had  no  knowledge  either  of  the  Growers'  &  Shippers'  Ex- 
change financial  circumstances,  or  of  facts  which  would  reasonably 
charge  him  with  such  knowledge;  in  other  words,  the  presumption 
is  here  thoroughly  and  completely  rebutted. 

Plaintiff  is  entitled  to  judgment,  awarding  him  possession  of  the 
apples  and  dismissing  defendant's  counterclaim,  with  costs. 


(178  App.  Div.  845) 

PEOPLE  V.  BUHNS. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1917.) 

Trespass  ^=979 — C^iIiinal  Responsibilitt — ^Riqht  of  Pbivacy — Pbivatk 
Papers — Taking  Copy — "Pttblishino." 

Even  if  copying  is  taking  a  copy,  within  Penal  Law  (Consol.  Laws,  c.  40) 
I  553,  subd.  3,  declaring  guilty  of  a  misdemeanor  a  person  who  willfully 
and  without  authority  takes  a  letter,  telegram,  or  private  paper  of 
another,  or  a  copy  thereof,  and  "publishes"  it,  communicating  Its  con- 
tents to  a  single  person,  who  had  a  legitimate  Interest  in  knowing  what 
use  was  being  made  of  information  stolen  from  his  office,  and  who  was  not 
Interested  in  giving  general  publicity  to  the  facts  in  the  lettor,  was  not 
'^blishlng"  it,  as  words  in  a  criminal  statute  are  to  be  given,  as  a 
general  thing,  the  common  usual  meaning,  and  not  to  be  extended  to 
cases  not  clearly  within  them,  and  "publish,"  as  commonly  understood, 
means  to  give  to  the  public,  to  make  a  general  publication,  and  is  usually 
associated  with  printing  by  pamphlet  or  newspaper. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Cent  Dig.  S  1C9. 

For  other  definitions,  see  Words  and  Phrases,  BMrst  and  Second  Series, 
PnMlah.] 

Dowling,  J.,  dissenting. 

Appeal  from  Coart  of  Special  Sessions,  New  York  County. 
William  J.  Bums  was  convicted,  and  appeals.    Reversed  and  dis- 
charged. 

4=>For  other  cases  ma  same  topic  &  KET-NVMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  SC01%  DOWLING,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

James  M.  Beck,  of  New  York  City,  for  appellant 
Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  defendant  appeals  from  a  conviction  in  the  Court 
of  Special  Sessions  of  the  crime  of  violating  subdivision  3  of  section 
553  of  the  Penal  Law.  The  material  facts  disclosed  upon  the  trial 
may  be  briefly  summarized  as  follows : 

In  the  latter  part  of  1915  and  the  early  part  of  1916  the  banking 
firm  of  J.  P.  Morgan  &  Co.,  of  the  city  of  New  York,  was  the  fiscal 
agent  in  this  cotmtry  of  both  Great  Britain  and  France,  and  in  that 
capacity  was  engaged  in  making  large  purchases  of  munitions  of 
war  and  other  articles  required  by  said  foreign  countries  in  the  prose- 
cution of  the  great  war  in  which  they  are  now  engaged.  In  the  course 
of  this  business  they  received  daily  a  large  number  of  cablegrams  of 
a  highly  confidential  nature,  most  of  which  were  in  code.  At  a  certain 
time  the  firm  became  convinced  that  there  was  a  leak  somewhere  in 
their  office,  and  that  outside  persons,  who  had  no  right  to  do  so,  were 
obtaining  information  as  to  the  contents  of  cablegrams  received  by 
the  firm,  and  were  dealing  upon  the  information  so  obtained  for  their 
own  advantage.  The  firm  thereupon  engaged  the  services  of  defend- 
ant, a  duly  licensed  private  detective  of  much  experience  and  good  re- 
pute, to  ascertain  how  the  information  leaked  out  of  their  office  and 
by  whom  it  was  received  and  acted  upon.  It  was  soon  discovered  that 
the  information  was  being  used  by  four  persons  calling  themselves  "mu- 
nition brokers,"  and  who  occupied  desk  room  in  the  (rffices  of  a  firm 
of  lawyers  located,  in  the  Equitable  Building,  a  large  building  in  the 
city  of  New  York.  The  main  purpose  of  the  inquiry  was  to  learn 
from  whom  in  the  banker's  office  the  information  came,  and  to  this 
end  defendant  leased  an  office  next  to  the  lawyer's'  office,  and  arranged 
with  the  superintendent  of  the  building  to  gain  access  at  night  to  the 
lawyer's  office  and  to  install  therein  a  detectophone.  While  in  the  office 
on  this  errand,  defendant  found  lying  on  a  desk  certain  unsealed  let- 
ters to  one  or  other  of  the  munition  brokers  by  dealers  in  war  muni- 
tions, and  certain  other  unsealed  papers  which  were  apparently  copies 
of  letters  sent  by  the  munition  brokers,  or  one  of  them,  to  said  muni- 
tion dealers.  While  these  papers  did  not  serve  to  disclose  who  was 
furnishing  the  information  from  the  banker's  office,  they  did  serve  to 
disclose  the  use  that  was  being  made  by  the  so-called  brokers  of  the 
information  obtained  by  them.  It  afterwards  transpired  that  the  in- 
formation had  been  obtained  by  corrupting  certain  of  the  banker's 
clerks.  Defendant  did  not  remove  any  of  the  papers  above  described 
from  the  (^ces  in  which  he  found  them,  but  caused  his  secretary,  who 
accompanied  him,  to  copy  them  in  shorthand,  and  later  to  write  them 
out  in  longhand  or  typewriting.  These  longhand  or  typewritten  copies 
were  delivered  to  one  Egan,  an  employe  of  the  banking  firm,  who  had 
engaged  defendant  and  was  charged  with  prosecuting  the  inquiry.  It 
does  not  appear  that  defendant  communicated  the  contents  of  these 
papers  to  any  other  person,  or  that  Egan  made  them  public. 
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The  statute  under  which  defendant  was  convicted  reads,  so  far  as 
pertinent,  as  follows: 

"Sec.  563.  OpetUno  or  p«bHshinff  a  letter,  telegram  or  private  paper.  A  per- 
ton  who  willfully  and  without  authority:    •     •    • 

"3.  Takes  a  letter,  telegram  or  private  paper,  belonging  to  another,  or  a 
copy  thereof,  and  publishes  the  same  or  any  iwrtlon  thereof,  •  •  •  is  guil- 
ty of  a  misdemeanor." 

It  is  apparent  that  to  violate  this  section  a  person  must  both  "take" 
a  paper  or  a  copy  thereof,  and  must  also  "puWish"  it.  To  take  without 
publishing,  or  to  publish  without  taking,  does  not  constitute  a  violation 
of  thi?  particular  subdivision.  Both  of  these  words  are  subject  to 
construction.  If  by  "take"  the  Legislature  meant  asportation,  the 
defendant  did  not  offend  against  the  section  in  this  particular,  for  he 
did  not  take  any  paper  away,  even  temporarily.  It  would  seem  that 
the  word  must  be  thus  construed,  for  otherwise  it  would  be  inappro- 
priate. It  is  true  that  making  a  copy  is  sometimes  spoken  of  as  "tak- 
ing" a  copy ;  but  this  is  not  the  usual  sense  in  which  the  word  is  used, 
and  is  wholly  inapplicable  to  original  papers. 

The  argument  at  bar,  however,  chiefly  turned  upon  the  meaning  to 
be  attached  to  the  word  "publish,"  for,  even  if  defendant  did  "take" 
the  letter  and  copies,  he  was  not  guilty,  tmless  he  also  pubUshed  them. 
What  he  did  was  to  deliver  the  copies  to  a  single  individual,  his  em- 
ployer, who  had  a  legitimate  interest  in  knowing  what  use  was  being 
made  of  the  information  stolen  from  his  office,  and  who  was  certainly 
not  interested  in  giving  general  publicity  to  the  facts.  The  question  is 
whether  or  not  this  constituted  "publishing"  the  letters  and  copies.  We 
think  not.  The  words  used  in  criminal  as  well  as  civil  statutes  are  to 
be  given,  as  a  general  thing,  the  common,  usual  meaning,  and  in  a 
criminal  statute  especially  the  words  are  not  to  be  extended  to  cases 
not  clearly  within  them.  Sherwin  v.  People,  100  N.  Y.  351,  361,  3  N. 
E.  465;  People  v.  Nelson,  153  N.  Y.  90,  94,  46  N.  E.  1040,  60  Am. 
St.  Rep.  592.  The  word  "publish,"  as  commonly  understood,  means  to 
pve  to  the  public,  and  is  usually  associated  with  printing  by  pamphlet 
or  newspaper.  As  was  said  in  United  States  v.  Williams  (C.  C.)  3  Fed. 
484,486: 

"The  idea  of  publicity,  •  •  •  of  intended  distribution,  seems  to  be  In- 
separable from  the  term  'publication.' " 

Even  a  communication  to  a  considerable  number  of  persons,  for  a 
special  purpose,  is  not  always  considered  a  publication.  Thus,  busi- 
ness circulars,  sent  out  onljr  to  persons  engaged  in  or  supposed  to  be 
engaged  in  the  trade  to  which  the  circulars  refer,  are  not  deemed  pub- 
lications. New  Process  Fermentation  Co.  v.  Koch  (C.  C.)  21  Fed. 
580.  Nor  is  the  representation  of  an  unprinted  play  to  persons  es- 
pecially selected  considered  a  publication  under  the  copyright  laws. 
Keene  v.  Wheatley,  14  Fed.  Cas.  180,  199.  In  the  latter  case  the  court 
said: 

"Wboi  the  word  "publication'  Is  used  without  an  express  qualification,  a 
general  publlcatioii  is  usually  meant." 

The  learned  district  attorney  insists  that  the  word  "publish,"  in  the 
subdivision  under  consideration,  must  be  construed  as  it  is  construed 
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in  libel  cases,  and  that  the  communication  of  the  contents  of  a  private 
paper  to  but  a  single  person  constitutes  publication  thereof.  We  see  no 
reason,  in  the  statute  itself,  for  giving  this  very  unusual  construction, 
which  is  peculiar  to  the  law  of  libel.  Indeed,  the  Penal  Law  (section 
1343)  compels  that  construction  in  a  prosecution  for  libel,  but  omits 
to  do  so  in  reference  to  the  crime  for  which  this  defendant  was  con- 
victed. 

We  are  therefore  of  the  opinion  that  defendant  was  .not  shown  to 
have  technically  violated  the  statute  under  which  he  was  convicted.  In 
reversing  his  conviction,  however,  we  must  not  be  understood  as  com- 
mending or  justifying  his  act  in  obtaining  access  by  surreptitious  means 
into  the  office  occupied  by  the  "munition  brokers,"  and  in  reading  and 
copying  papers  which  he  found  there.  All  we  are  concerned  with  is 
whether  or  not  he  was  legally  convicted  of  the  charge  upon  which  he 
was  tried.    For  the  reasons  above  given,  we  think  he  was  not. 

The  judgment  of  conviction  is  therefore  reversed,  and  the  defend- 
ant discharged.    Settle  order  on  notice. 

SMITH,  PAGE,  and  SHEARN,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  The  inviolability  of  one's  private  pa- 
pers from  seizure,  or  even  inspection  (save  under  due  process  of  law), 
was  declared  as  far  back  as  Entick  v.  Carrington,  19  Howell's  State 
Trials,  1029,  where  plaintiif  was  given  judgment  against  three  mes- 
sengers in  ordinary  to  the  king  for  entering  his  dwelling  house,  search- 
ing into  his  private  books  and  papers,  and  carrying  away  certain  printed 
pamphlets  and  charts.    Lord  Camden  said  therein : 

"By  the  laws  of  England,  every  Invasion  of  private  property,  be  It  ever  so 
minute,  Is  a  trespase.  No  man  can  set  his  foot  upon  my  ground  without  my 
license,  but  be  Is  liable  to  an  action,  though  the  damage  be  nothing,  which  is 
proved  by  every  declaration  In  trespass,  where  the  defendant  is  called  upon  to 
answer  for  bruising  the  grass  and  even  treading  upon  the  soil.  If  be  admits 
the  fact,  he  is  boimd  to  show,  by  way  of  justification,  that  some  positive  law 
has  empowe'red  or  excused  him.  The  justification  is  submitted  to  the  judges, 
who  are  to  look  into  the  books,  and  if  such  a  justification  can  be  maintained 
by  the  text  of  the  statute  law,  or  by  the  principles  of  common  law.  If  no  8U<^ 
excuse  can  be  found  or  produced,  the  silence  of  the  books  is  an  authority 
against  the  defendant,  and  the  plaintiff  must  have  jadgment.  According  to 
this  reasoning,  it  is  now  incumbent  upon  the  defendants  to  show  the  law  by 
which  this  seizure  is  warranted.  If  that  cannot  be  done,  It  is  a  trespass. 
Papers  are  the  owner' t  goods  and  chattels;  they  are  his  dearest  property,  and 
are  so  far  from  enduring  a  seizure  that  they  trilZ  hardlv  bear  an  inspection; 
and  though  the  eye  cannot  by  the  laws  of  England  be  guilty  of  a  trespass,  yet 
where  private  papers  are  removed  and  carried  away,  the  secret  nature  of  those 
goods  will  be  an  aggravation  of  the  trespass,  and  demand  more  considerable 
damages  in  that  respect." 

In  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed. 
746,  Mr.  Justice  Bradley,  in  discussing  the  case  of  Entick  v.  Carring- 
ton, said: 

It  "will  always  be  celebrated  as  being  the  occasicm  of  Iiord  Oamden's 
memorable  discussion  of  the  subject.  •  •  •  The  law  as  expounded  by  mm 
has  been  regarded  as  settled  from  that  time  to  this,  and  his  great  judgment 
on  that  occasi<m  la  considered  as  one  of  the  landmarks  of  En{^liah  liberty. 
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It  was  welocmted  and  applauded  by  the  lovers  of  liberty  In  the  colonies  and 
dwellers  In  the  mother  country.  It  is  regarded  as  one  of  the  permanent 
monuments  of  the  British  Constitution,  and  Is  quoted  as  such  by  the  English 
aathorities  on  that  subject  down  to  the  present  time." 

And  further  (116  U.  S.  630,  6  Sup.  Ct.  532,  29  L.  Ed.  746): 

"The  principles  laid  down  In  this  opinion  affect  the  very  essence  of  constitu- 
tional liberty  and  security.  They  reach  farther  than  the  concrete  form  of 
the  case,  then  before  the  court,  with  Its  adventitious  circumstances;  they 
apply  to  all  Invasions  on  the  part  of  the  government  and  its  employes  of  the 
sanctity  of  a  man's  home  and  the  privacies  of  life.  It  Is  not  the  breal^lng  of  bis 
doors,  and  the  rummaging  of  his  drawers,  that  constitutes  the  essence  of  the 
offoise;  but  it  is  the  invasion  of  his  indefeasible  right  of  personal  security, 
personal  liberty  and  private  property,  where  that  right  has  never  been  for- 
feited by  his  conviction  of  some  public  offense.  It  Is  the  invasion  of  this 
:iacred  right  which  underlies  and  constitutes  the  essence  of  Lord  Camden's 
judgment." 

See,  also,  Weeks  v.  United  States,  232  U.  S.  383,  34  Sup.  Ct.  341, 
58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177,  and 
Flagg  V.  United  States,  233  Fed.  481,  147  C.  C.  A.  367. 

A  consideration  of  the  gradual  growth  of  the  statutory  provisions 
in  the  state  of  New  York  for  the  protection  of  private  letters  and  pa- 
pers will  show  that  the  uniform  tendency  has  been  to  enlarge  the 
scope  of  the  prohibited  acts  and  not  to  restrict  them.  The  earliest 
decision  on  the  subject  was  rendered  by  the  New  York  General  Ses- 
sions in  1818.  NoJih's  Case,  3  City  Hall  Recorder,  13.  It  was  there 
said: 

"Upon  these  principles,  and  best  consideration  we  have  been  able  to  give  this 
subject,  the  court  Is  of  opinion,  that  the  breaking  open  and  publishing  a  pri- 
vate letter  is  a  misdemeanor,  and  therefore  Indictable.  The  correspondence  by 
letter  has  become  very  extensive  and  important  Next  to  that  of  personal 
intercourse.  It  Is  a  medium  of  communication  the  most  general  and  interesting 
of  any  that  exists  in  a  dvUized  community.  It  may  relate  to  matters  of 
friendship,  of  business,  and  to  all  the  concerns  of  human  life,  whether  of  a 
public  or  private  nature.  A  letter  is  usually  protected  by  a  seal,  to  guard  it 
against  public  ln8i>ectlbn,  and  by  the  ccmimon  consent  of  the  world  this  seal 
is  held  to  be  sacred.  It  is  to  the  interest  of  every  man  in  the  community  that 
it  should  be  so,  and  to  permit  it  to  be  violated  with  impunity  would  lead  to 
incalculable  evils,  and  strike  at  the  root  of  all  public  and  private  contidence. 
If,  therefore,  the  proof  in  this  case  can  support  the  charge  that  the  de- 
fendant broke  open  the  letter,  or,  which  would  amount  to  the  same  thing,  If 
he  had  any  agency,  directly  or  Indirectly,  in  doing  it,  In  the  opinion  of  the 
court,  be  ought  to  be  found  guilty.  The  direct  evidence  of  the  witnesses  on  the 
subject  is  that  is  was  found  open  on  the  floor  of  his  office ;  but  It  Is  contended 
by  some  of  the  counsel  for  the  prosecution  that  there  are  circumstances  which 
go  to  show  that  he  must  have  had  an  agency  in  procuring  and  breaking  open 
the  letter.  If  there  be  circumstances  to  satisfy  you  of  this,  acconllng  to  the 
opinion  we  have  expressed,  the  indictment  would  be  sustained ;  otherwise  the 
defendant  ought  to  be  acquitted." 

This  decision  was  based  on  what  were  deemed  settled  principles  of 
criminal  law,  though  unsupported  by  any  cited  precedent.  But  tliis  rul- 
ing was  not  deemed  sufficiently  broad  to  cure  the  evil  of  interference 
with  private  letters,  and  so  in  1828  it  was  provided  as  follows  (2  R. 
S.  p.  695): 

"Sec  27.  If  any  person  shall  willfully  open,  or  read,  or  cause  to  be  read, 
any  sealed  letter,  not  addressed  to  himself,  without  being  authorized  so  to  do. 
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d.ther  by  the  writer  of  snch  letter,  or  by  the  person  to  whom  It  shall  be 
addressed,  he  shall,  upoo  conviction,  be  adjudged  gailty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  by  imr 
prlsoninent  not  exceeding  one  month. 

"Sec.  28.  Whoever  shall  maliciously  publish  the  whole  or  any  part  of  sudi 
letter,  without  the  authority  of  the  writer  thereof,  or  of  the  person  to  whom 
the  same  shall  be  addressed,  knowing  the  same  to  have  been  so  opened,  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished  as  pre- 
scribed in  the  last  section." 

By  chapter  871,  Laws  1867,  section  27  was  amended  so  as  to  read: 

"Sec.  27.  If  any  person  shall  willfully  open,  read  or  cause  to  be  opened 
or  read,  any  sealed  letter  or  telegraphic  dispatch  or  message  not  addressed 
to  himself,  without  the  permission  of  the  xierson  to  whom  it  shall  be  addressed 
or  of  the  writer  thereof,  or  other  person  having  the  right  to  give  sudi  permis- 
sion, he  shall,  upon  conviction  thereof,  be  adjudged  guilty  of  a  misdemean<w, 
and  shall  be  punished  by  a  fine  of  not  less  than  three  hundred  dollars  or  im- 
prisonment not  less  than  three  months,  or  both  snch  fine  and  imprisonment. 
And  any  person  who  shaU  aid,  abet  or  encourage  the  opening  or  reading  of  any 
such  letter,  telegraphic  dispatch  or  message,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be  punished  as  h^elnabove  provided." 

By  the  same  chapter  the  provisions  of  chapter  340,  Laws  of  1850, 
relative  to  the  disclosure  of  telegrams  by  employes  of  telegraph  com- 
panies, were  amended  so  as  to  bring  within  its  provisions  telegraphic 
dispatches  or  messages  within  the  scope  of  section  27  before  cited. 

When  the  Penal  Code  was  adopted  in  1881,  the  first  two  subdivi- 
sions of  the  present  sta'tute  only  were  included  (section  642),  and  in 
their  then  form  these  did  not  refer  to  a  "private  paper,"  which  was  in- 
cluded within  the  statute  by  chapter  287,  Laws  1895,  which  also  added 
subdivisions  3  and  4  of  the  present  law.  Subdivision  5  was  added  by 
chapter  588,  Laws  1900,  and  subdivisions  6  and  7  by  chapter  441,  Laws 
1905.    We  thus  have  the  law  in  its  present  state  (Penal  Law,  §  553). 

There  is  no  attempt  to  defend  the  action  of  this  defendant .  He  ar- 
bitrarily and  recklessly  violated  the  rights  of  the  persons  into  whose 
premises  he  secured  admission  by  the  exercise  of  some  mysterious  arts 
of  suasion  upon  the  representatives  of  the  landlord,  who  in  utter  dis- 
regard of  their  duty  to  their  tenant  allowed  him  to  enter  the  latter's 
offices  for  an  unjustifiable  purpose — the  installation  of  a  detectophone 
therein — and  took  no  steps  to  limit  his  trespass  to  even  that  wanton 
interference  with  the  tenant's  rights.  Having  secured  admission  to  a 
private  office,  where  he  had  no  business  to  be,  defendant  availed  himself 
of  the  opportunity  to  roam  around  and  inspect  the  private  papers,  let- 
ters, and  telegrams  which  were  left  unprotected  in  the  fancied  security 
of  the  owner's  private  quarters.  Having  fotmd  some  of  the  documents 
which  apparently  might  interest  his  employers,  he  cynicaJly  proceeded 
to  selett  those  that  suited  his  purpose,  and,  having  read  them  himself, 
dictated  their  contents  to  his  stenographer,  Lynch,  the  process  taking 
two  or  three  hours,  and  Lynch  then  took  his  notes,  transcribed  them, 
turned  the  copies  over  to  defendant,  and  the  latter  delivered  them  to 
Mr.  Egan,  who  was  in  the  office  of  J.  P.  Morgan  &  Co.  In  "this  expedi- 
tion defendant  was  accompanied  by  his  son,  whose  connection  with  the 
matter  appears  to  have  been  limited  to  unlocking  a  door,  and  by  Bart- 
lett  Smith,  a  detectophone  installer,  who  testifies  tha:t  defendant  "open- 
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ed  a  flat-topped  desk"  in  the  office  of  Seymour  &  Sejrmour,  took  some 
papers  out,  and  started  to  dictate  them  to  Lynch,  alter  which  Smith 
went  home.    Lynch  was  not  called  as  a  witness. 

The  course  of  action  followed  by  defendant  was  absolutely  defiant  of 
the  ri^ts  of  all  those  with'  whose  affairs  he  was  meddling  and  seems 
to  have  been  prompited  by  a  belief  that  the  importance  of  his  employers 
would  shield  him  frcrni  any  disastrous  consequences.  It  is  fair  to  say 
that  those  employers  do  not  appear  to  have  had  any  knowledge  of  how 
far  he  proposed  to  go,  though  it  was  their  representative  who  arranged 
to  get  him  access  to  the  offices  in  question,  and  they  accepted  the  re- 
sults of  his  operations  without  asking  any  questions  as  to  how  they 
were  obtained.  I  cannot  believe  that  it  was  ever  the  legislative  intent 
to  permit  such  acts  as  those  of  the  defendant  herein  to  escape  punish- 
ment, because  the  papers  he  thus  obtained  were  not  made  generally  pub- 
lic by  being  spread  broadcast  in  a  newspaper  or  pamphlet  The  evil 
whidi  was  sought  to  be  prevented  by  the  successive  provisions  of  the 
statute  was  the  violation  of  the  right  of  privacy  of  one's  private  papers 
and  letters.  That  right  was  never  given  to  the  king  of  England,  to  any 
of  his  officers,  to  the  United  States,  or  any  power,  state,  or  any  officii  of 
either,  or  even  to  officers  of  the  peace.  Yet  it  was  exercised  in  the 
case  at  bar  by  a  private  individual,  without  color  of  official  position,  but 
engaged  solely  on  a  private  venture,  and  here  that  right  was  clearly 
violated  by  defendant  when  he  made  known  the  contents  of  the  papers 
in  question,  first  by  dictation  of  their  contents  to  Lynch,  and  then  by 
delivery  of  copies  thereof  to  Egan.  Thereafter  the  latter  showed  the 
copies  to  Prindle.  Meantime  Lynch  had  his  stenographic  notes  of  all 
the  letters  and  papers.  How  many  copies  were  made  does  not  appear, 
but  enough  is  ^own,  I  think,  to  demonstrate  that  the  statute  was  vi- 
olated, and  the  papers  in  question  were  "published,"  using  that  word  in 
its  sense  of  making  known  what  before  was  private.  U.  S.  v.  Williams 
(C.  C.)  3  Fed.  486.  Having  in  mind  the  purpose  of  the  statute,  I  see 
no  reason  why  a  stricter  construction  should  be  given  to  the  word  "pub- 
lish," as  used  therein,  than  applies  in  the  case  of  libel,  where  communica- 
tion of  the  defamatory  words  to  some  person  or  persons  other  than  the 
person  defamed  is  sufficient  to  constitute  publication.  Odgers  on  Libel 
&  Slander  (5th  Ed.)  c.  6,  p.  157;  Halsbury's  Laws  of  England,  vol.  18, 
par.  1221 ;  People  v.  Bihler,  154  App.  Div.  618,  139  N.  Y.  Supp.  819, 
afiimied  210  N.  Y.  592,  104  N.  E.  1136. 

I  believe  the  judgment  of  conviction  should  be  affirmed. 


[179  ^PP.  DiT.  80^ 

PEOPI/B  V.  WILSON. 

(Supreme  Court,  Appellate  Division,  Fourtli  D^wrtment.    July  3, 1917.) 

1.  Pood  <s=>16 — Mibbba.iidiko  and  Adultbxatior — Kecovkry  or  Peraxtt — 
Statutes. 

In  view  of  Laws  1914,  c.  418,  entitled  "An  act  to  regulate  the  grading, 
packing,  marking,  shipping,  and  sale  of  apples,"  of  which  section  8, 
revised  and  brought  into  the  Agricultural  Law  as  section  262,  subd.  "f,"  by 
Laws  1915,  c.  217,  under  section  1,  subd.  "f,"  providing  that  any  person 
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who  mlsbraods  or  adulterates  apples  or  violates  any  of  tbe  provisions  of 
the  act  shall  "upon  conviction  thereof"  forfeit  and  pay  to  the  people  not 
less  than  $25,  etc.,  the  people  may  recover  such  penalty  before  defend- 
ant's conviction  of  the  offense  in  a  criminal  case;  snch  being  the  clear 
Intent  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent.  Dig.  {  16.] 
2.  Appeai.  and  Ebkob  «=3l69 — Rsvibw — Qxtestion  Not  Raised  Bklow. 

A  question  not  raised  below  will  not  be  passed  upon  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  fS  1018- 
1034.] 

Appeal  from  Trial  Term,  Niagara  County. 

Action  by  the  People  of  the  State  of  New  Yoric  against  Burt  A.  Wil- 
son for  a  penalty.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Charles  M.  Stem,  of  Albany,  and  Merton  E.  Lewis,  Atty.  Gen.,  for 
the  People. 
Eugene  L.  McCollum,  of  Lockport,  for  respondent 

pOQTE,  J.  The  action  is  to  recover  a  penalty  of  $50  prescribed  by 
subdivision  "f"  of  section  262  of  the  Agricultural  Law,  which  is  as 
follows : 

"Any  person  who  mlsbrands  or  adulterates  apples  within  the  meaning  of  this 
act,  or  who  violates  any  of  the  provisions  of  this  act  shall,  upon  conviction 
thereof,  forfeit  and  pay  to  the  people  of  the  state  of  New  York  a  sum  of  not 
less  than  twenty-flve  dollars  nor  more  than  fifty  dollars  for  the  flrst  violation 
and  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars  for  each 
subsequent  violation." 

The  trial  court  was  of  opinion  that  the  words  "upon  conviction  there- 
of" mean  a  conviction  in  a  criminal  case,  and  that  there  can  be  no  civil 
remedy  until  after  such  conviction. 

This  subdivision  had  its  origin  in  chapter  418  of  the  Laws  of  1914, 
entitled  "An  act  to  regulate  the  grading,  packing,  marking,  shipping  and 
sale  of  apples."    Section  8  of  that  act  is  as  follows : 

"Any  person  who  knowingly  mlsbrands  or  adulterates  apples  within  the 
meaning  of  this  act,  or  who  knowingly  violates  any  of  the  provisions  of  this 
act,  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  convlcUon,  shall  be 
punished  for  tha  first  offense  by  a  fine  not  exceeding  twenty-flve  dollars  and 
not  less  than  ten  dollars;  for  the  second  offense  by  a  fine  not  exceeding  flfty 
dollars  and  not  less  than  twenty-five  dollars,  and  for  the  third  and  eadi  sub- 
sequent offense  by  a  line  not  exceeding  two  hundred  dollars,  and  not  less  than 
flfty  dollars,  together,  in  all  cases,  with  the  costs  of  prosecution." 

By  chapter  217  of  the  Laws  of  1915  this  act  was  revised  and  brought 
into  the  Agricultural  Law,  which  is  chapter  1  of  the  Consolidated  Laws, 
and  the  act  of  1914  wholly  repealed. 

[1]  It  was  the  clear  intent  of  this  revision  to  prescribe  a  penalty  for 
its  violation,  and  not  to  make  such  violation  a  crime.  While  the  words 
"upon  conviction,"  found  in  the  former  act,  were  retained,  and  are  not 
appropriate  for  a  mere  penalty,  still  the  intent  of  the  amended  act  is 
reasonably  clear  that  the  words  "upon  conviction  thereof"  refer  to  the 
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decision  or  verdict  of  a  jury  in  a  civil  action  to  recover  the  penalty. 
That  being  the  plain  intent  of  the  act,  it  should  be  so  construed,  notwith- 
standing die  unfortunate  use  of  words  to  express  that  intent. 

[2]  It  is  urged,  however,  by  the  respondent,  that  there  is  a  further 
ground  upon  which  the  complaint  might  have  been  dismissed,  had  it 
been  raised  in  the  trial  court,  and  that  is  that  the  complaint  does  not 
allege  that  the  apples  were  either  sold,  offered  or  exposed  for  sale,  or 
packed  for  sale,  or  transported  for  sale.  As  this  question  was  not 
raised  below,  we  think  we  should  not  pass  upon  it  here,  or  now  deter- 
mine whether,  under  the  complaint  as  drawn,  proof  can  be  offered  to 
show  that  the  apples  were  either  sold  or  packed  or  transported  for  sale. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event    All  concur. 


(179  App.  Dlv.  306) 

McKAY  ▼.  FOSTER. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department    July  8,  191T.) 

1.  Abatzuert  and  Rxvitai.  4=>17 — Foauxa  AcmoN  Pending — Mode  of  Raib- 

iRO  Objection. 

Tbe  objection  that  a  former  action  for  the  same  cause  between  the 
game  parties  was  pending  must  be  pleaded,  and  can  only  be  raised  by 
answer;  benoe  tbe  raising  of  the  question  by  defendant's  motion  before 
pleading  was  improper. 

(Eld.  Note. — For  other  cases,  see  Abatement  and  Bevlval,  Cent.  Dig.  {{ 
123-126.] 

2.  Abatement  and  Bevital  ^=^8(6) — Formes  Action  Pending — Identity  op 

Cause. 

Where  one  of  two  separate  causes  of  action  for  slander  must  hHve 
occurred  since  the  commencement  of  an  alleged  former  action  for  the 
same  cause  between  the  same  parties,  dismissal  on  the  ground  of  a  former 
action  pending  was  Improper. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  ReviTal,  Cent  Dig.  {{ 
44,  50,  52,  70.] 

3.  Libel  and  Slander  €=»27 — Cause  of  Action — Repetition  or  Slander. 

A  mere  rei>etltion  of  slanderous  words  affords  a  separate  and  inde- 
poident  cause  of  action. 
[Ed.  Note. — For  other  cases,  see  Libel  and  Blander,  Cent  Dig.  {  104.] 

4.  Libel  and  Slander  ®=>105(2) — Admission  of  Evidence — Repetition  op 

Slandxb. 

Proof  of  a  repetition  of  slanderous  words,  made  after  action  had  been 
begun,  was  not  admissible,  even  upon  the  question  of  malice,  since  it 
might  be  the  subject  of  another  action. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  |  293.] 

3.  PUEADINO   «=93.3.S — AlTEB   DEFAULT — EFFECT. 

A  complaint  served  while  plaintiff  was  in  default,  and  returned  by  de- 
fendant, was  of  no  elfect. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1011,  1012.] 

Appeal  from  Special  Term,  Steuben  County. 

Action  by  William  McKay  against  Ferris  Foster.  From  a  Special 
Term  order  dismissing  the  complaint  and  directing  judgment  against 
defendant  for  costs,  plaintiff  appeals.    Reversed,  and  motion  denied. 
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Argued  before  KRUSE,  P.  T.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

John  Griffin  and  Harry  K.  Brown,  both  of  Homell,  for  appellant. 
Almon  W.  Burrell  and  Burrell  &  Simpson,  all  of  Cahisteo,  for  re- 
spondent. 

FOOTE,  J.  [1]  This  action  was  "dismissed"  on  defendant's  mo- 
tion at  Special  Term,  on  the  ground  that  a  former  action  was  pending 
for  the  same  cause.  The  motion  v/as  made  within  20  days  after  the 
action  was  begun,  on  affidavits  of  defendant  and  of  one  of  his  attor- 
neys and  before  pleading  to  the  complaint.  Plaintiff  challenges  the 
right  of  defendant  to  raise  such  a  question  before  answer  by  motion. 
We  are  referred  to  no  authorities  in  this  state,  and  have  found  none, 
for  such  practice.  Pendency  of  a  former  action  for  the  same  cause  be- 
tween the  same  parties  is  a  defense  which,  to  be  availed  of,  must  be 
pleaded.  Hollister  v.  Stewart,  111  N.  Y.  644,  19  N.  E.  782;  James  v. 
Work,  70  Hun,  296,  24  N.  Y.  Supp,  149.  We  think  the  question  can 
only  be  raised  by  answer. 

[2]  But  if  the  question  was  properly  before  the  Special  Term  we 
are  of  opinion  it  was  wrongly  decided.  The  complaint  alleges  two  sep- 
arate causes  of  action  for  slander :  The  first,  for  words  spoken  by  de- 
fendant on  or  about  November  20,  1915,  in  effect  accusing  plaintiff  of 
the  crime  of  arson  in  setting  fire  to  certain  buildings ;  the  second,  for 
words  of  the  same  purport  spoken  in  April,  1916.  It  appeared  from 
the  affidavits  used  on  the  motion  that  this  action  was  begun  March  16, 
1917;  that  the  alleged  former  action  was  begun  on  December  7,  1915, 
by  service  of  a  summons  on  which  was  indorsed  the  words  "Action  for 
Slander" ;  that  no  complaint  was  served  with  the.  summons ;  that  de- 
fendant appeared  by  attorney  within  20  days,  and  demanded  a  copy  of 
the  complaint,  but  none  was  served  and  plaintiff  was  in  default ;  that 
on  Mardi  10,  1917,  plaintiff,  having  changed  attorneys,  served  a  com- 
plaint by  mail,  which  was  promptly  returned  as  served  too  late.  The 
contents  of  this  complaint  was  not  shown,  except  that  it  "asked  damag- 
es for  slander"  and  that  plaintiff's  attorney  admitted  to  defendant's  at- 
torney in  the  course  of  a  conversation  that  both  actions  were  for  the 
same  cause. 

[3,  4]  It  is  evident  that  the  first  action,  brought  December  7,  1915, 
could  not  have  been  for  the  slander  alleged  to  have  been  uttered  in 
April,  1916.  Tliough  a  mere  repetition  of  the  slanderous  words  utter- 
ed November  20,  1915,  still  they  afford  a  separate  and  independent 
cause  of  action,  and  since  the  repetition  occurred  after  the  first  action 
was  begun,  proof  thereof  is  not  receivable  upon  the  trial  of  that  action, 
even  upon  the  question  of  malice,  for  the  reason  that  it  may  be  the 
subject  of  another  action,  and  thus  "defendant  might  be  compelled  to 
pay  damages  twice  for  the  same  injury."  Frazier  v.  McCloskey,  60  N. 
Y.  337,  19  Am.  Rep.  193;  Cook  v.  Conners,  215  N.  Y.  175,  109  N.  E. 
78,  L.  R.  A.  1916A,  1074,  Ann.  Gas.  1917A,  248. 

[5]  The  complaint  which  plaintiff  attempted  to  serve  March  10th, 
while  he  was  in  default,  was  of  no  effect.  If  his  default  should  be 
opened,  he  could  serve  the  same  or  a  different  one,  alleging  any  cause 
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of  action  existing  at  the  time  the  summons  was  served  December  7, 
1915,  but  not  one  that  arose  thereafter.  The  cause  of  action  for  the 
slanderous  words  uttered  in  April,  1916,  is  not  and  cannot  be  the 
ground  of  the  first  action.  As  that  is  one  of  the  causes  of  action  al- 
leged in  the  second  action,  it  is  apparent  that  both  actions  are  not  for 
the  same  cause,  although,  as  to  the  first  cause  alleged  here,  they  may  be. 
The  order  must  be  reversed,  and  judgment  vacated,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  leave  to  defendant  to 
answer  within  20  days  upon  payment  of  such  costs.   All  concur. 


(179  App.  DlT.  279) 

KliUMPP  y.  NEW  YORK  CENT.  B.  CO. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    July  8,  1917.) 

1.  AfFBAI.  AKD  lijRBOB  4=>1003 — RSVIBW — VKBDICT — SUFETCXENCY  07  BVIDBirOB. 

In  an  action  against  a  railrood  for  personal  Injury,  where  the  Jury  and 
trial  judge  had  the  advantage  of  seeing  and  hearing  plaintiff  and  defend- 
ant's engineer  testify,  the  mere  fact  that  both  were  interested,  or  that 
plaintlft  was  more  Interested  In  the  result  of  the  litigation,  did  not  Justify 
the  setting  aside  of  a  verdict  for  plaintiff  as  against  the  weight  of  the  evi- 
dence. 

nSd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  8838- 
3943.1 

2.  Appbal  and  Ebbob  «=»1067 — ^Habmlkss  Bbbob — iNsranorioir. 

Where  the  Jury  were  told  that  unless  defendant's  engineer  was  negli- 
gent there  could  be  no  recovery,  and  where  plaintiff  expressly  disclaimed 
a  recovery  if  the  accident  was  due  solely  to  the  catching  of  his  foot  In 
the  guard  rail,  the  refusal  of  defendant's  requested  charge  tliat  in  the 
latter  case  there  could  be  no  recovery  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4229.] 

3.  DA1U.OB8  9=3182(10) — CiXCESSivB  Damages — ^PsBsoifAi.  Iitjubt. 

A  verdict  of  ^204221.15,  including  costs,  awarded  a  young  and  vigorous 
man,  for  the  loss  of  a  leg,  a  maimed  and  crippled  condition,  and  the  loss 
of  earning  power,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  381.1 

De  Angelis,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  John  F.  Klumpp  against  the  New  York  Central  Railroad 
Company.  From  a  judgment  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  in  favor  of  the  plaintiff  for  $20,221.15  damages  and 
costs,  and  from  an  order  denying  defendant's  motion  for  a  new  trial, 
it  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT.  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Hoyt  &  Spratt,  of  Buffalo,  for  appellant 

Hamilton  Ward,  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  [  1  ]  It  seems  to  me  that  it  is  a  fair  question  of  fact 
whether  the  evidence  of  the  plaintiff  or  the  engineer  was  the  more  prob- 
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able.  The  mere  fact  that  both  were  interested,  or  that  the  plaintiflf  may 
be  more  interested  in  the  result  of  the  litigation  than  the  engineer, 
hardly  justifies  setting  aside  the  verdict  as  against  the  weight  of  the 
evidence.  The  jury  and  the  trial  judge  had  the  advantage  of  sedng  and 
hearing  both  of  them,  which  we  have  not. 

[2]  2.  As  to  the  charge,  I  think  it  very  clear  that  the  jury  were  told 
that  unless  the  engineer  was  negligent  no  recovery  could  be  had.  That 
is  the  burden  of  ^e  entire  charge,  and  the  plaintiff  expressly  disclaim- 
ed that,  if  the  accident  were  solely  due  to  the  catching  of  his  foot  in 
the  guard  rail,  there  could  be  no  recovery,  after  the  refusal  so  to  charge. 
I  think  such  refusal  does  not,  under  the  circumstances,  constitute  re- 
versible error. 

[3]  3.  Neither  am  I  convinced  that  the  verdict  is  excessive.  If  it 
were  merely  the  loss  of  earnings  alone,  for  which  the  plaintiff  could  re- 
cover, perhaps  the  verdict  would  be  too  large ;  but  the  pain  and  suffer- 
ing, and  the  maimed  and  crippled  condition  of  this  active,  young,  and 
vigorous  man,  should  not  be  lost  sight  of.  The  loss  of  a  leg,  even  if 
there  were  no  diminution  in  earnings  at  all,  would  in  itself  warrant  a 
substantial  recovery.    All  concur,  except 

DE  ANGELIS,  J.  (dissenting).  If  the  testimony  of  the  plaintifT  was 
accepted  by  the  jury  as  true,  and  it  appears  to  have  been  so  accepted, 
the  plaintiff  was  entitled  to  recover.  If  the  testimony  of  the  defend- 
ant's engineer  had  been  accepted  by  the  jury  as  true,  their  verdict 
should  have  been  for  the  defendant.  Each  was  an  interested  witness, 
and  it  is  favorable  to  the  plaintiff  to  say  that  the  circumstances  that 
might  be  regarded  as  supporting  the  testimony  of  these  two  witnesses 
were  equally  divided  between  them.  The  plaintiff  certainly  was  as 
likely  to  be  biased  as  the  engineer.  In  such  circumstances  it  seems  to 
me  that  a  verdict  rendered  in  favor  of  the  plaintiff  on  the  first  trial 
should  not  be  permitted  to  stand,  especially  one  so  large.  I  think  the 
verdict  is  excessive. 

The  counsel  for  the  defendant  requested  the  court  to  charge  that,  if 
the  jury  found  that  the  accident  was  due  solely  to  the  plaintiff's  catch- 
ing his  foot  in  the  guard  rail,  there  could  be  no  recovery.  The  court 
declined  to  charge  as  requested,  to  which  ruling  an  exception  was  taken 
by  the  defendant.  While  the  counsel  for  the  plaintiff  attempted  to 
break  the  force  of  this  ruling  when  he  said,  "We  do  not  claim  that  if 
the  accident  was  solely  due  to  the  catching  of  his  foot  in  the  guard  rail 
that  we  can  recover,"  the  response  of  the  learned  trial  judge,  that  "the 
request  made  by  Mr.  Powell  [counsel  for  the  defendant]  was  not 
complete,"  still  left  the  jury  to  infer  that  the  learned  trial  judge  adhered 
to  his  ruling.    I  think  this  result  was  prejudicial  to  the  defendant. 

It  follows  that  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 
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lAWRENCE  T.  FEDOERS. 
(Suprente  Court,  Trial  Term,  Erie  County.    June.  1917.) 

1  CORPOBATIONB    «=>88— SdbsCRIPTION    TO     STOCK— CONTKACX—CONSTBUCXIOK. 

Where  a  subecriber  to  corporate  stock  agreed  to  pay  for  shares  Issued 
to  him  in  radiators  up  to  the  amount  of  the  par  value  of  the  stock,  it 
being  understood  that  the  corporation  was  to  take  the  radiators  within 
one  year  from  the  date  the  stock  was  Issued,  and  the  corporation  accepted 
his  offer,  with  the  qualification  that,  if  the  total  amount  should  not  be 
taken  within  one  year,  It  should  hare  the  privilege  of  taking  the  balance 
during  the  early  part  of  the  following  year,  the  corporation  was  aitltled 
to  obtain  from  the  subscriber  all  radiators  It  desired  up  to  the  par  value 
of  the  stock  subscribed  for  at  any  time  before  the  end  of  the  year,  or 
within  a  reasonable  tUue  thereafter. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §i  337-364, 
425-42&] 

2.  Corporations  «=>8S— SuBscarPTioN  to  Stock— Contract— Cohbtbuotion— 

Reasonable  Tiuz. 

A  reasonable  time  after  the  end  of  such  year  of  March,  1913,  In  which 
the  corporation  was  entitled  to  ask  for  the  radiators,  expired  long  before 
the  bankruptcy  of  the  corporation  In  January,  1014. 

(Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §|  337-364, 
425-428.] 

3.  CORPOBATtONS    «=>88— RiGIIT  OF  TRUSTEE   IK    BaNKBUPTCT  TO   RECOVEB   ON 

Sdbbcbiption  Contract. 

Where  a  contract  for  subscription  to  capital  stock  provided,  in  effect, 
that  the  subscriber  should  furnish  radiators  to  the  corporation  in  pn.v- 
ment  for  the  stock  up  to  the  amount  of  Its  par  vnlue  within  one  year, 
or  a  reasonable  time  thereafter,  upon  the  failure  of  the  corporation  to 
demand  the  full  amount  of  radiators  within  the  reasonable  time  provided 
In  the  contract,  on  its  subsequent  bankruptcy,  the  trustee  in  bankruptcy 
could  not  recover  from  the  subscriber  the  balance  due  In  radiators  or  their 
value  in  mooey. 

[Ed.  Note. — For  other  cases,  see  Corporations.  Cent  Dig.  §§  337-364, 
425-428.] 

Action  by  Thomas  E.  Lawrence,  as  trustee  of  the  property  and  es- 
tate of  the  Victor  Motor  Truck  Company,  a  bankrupt,  against  Theo- 
dore C.  Fedders,  to  recover  balance  of  unpaid  subscription  to  capital 
stock  of  the  bankrupt  corporation.    Complaint  dismissed. 

August  Becker,  of  Buffalo,  for  plaintiff. 

White,  Babcock  &  Means,  of  Buffalo,  for  defendant. 

BROWN,  J.  On  October  6,  1911,  the  Victor  Motor  Truck  Com- 
pany, a  corporation,  was  indebted  to  the  defendant,  a  manufacturer 
of  radiators,  in  the  sum  of  $694.14  for  unpaid  balance  of  purchase 
price  of  radiators  sold  to  the  corporation ;  and  defendant  was  urging 
immediate  payment  of  this  indebtedness.  In  payment  of  such  indebted- 
ness, and  to  induce  defendant  to  continue  furnishing  the  corporation 
with  radiators,  the  corporation  asked  the  defendant  to  take  $5,000  of 
par  value  of  the  capital  stock  of  the  corporation  and  to  furnish  radia- 
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tors  which,  together  with  said  indebtedness,  would  amount  to  such  par 
value.    On  October  7,  1911,  defendant  wrote  to  th©  corporation: 

"Confirming  conversation  of  the  writer  yesterday,  we  agree  to  snbscribe  for 
60  shares  of  stock  In  your  company  at  the  par  value  of  JlOO ;  It  being  under- 
stood that  you  are  to  take  radiators  for  this  entire  suiii  within  one  year  from 
the  date  the  stock  is  issued." 

On  October  10,  1911,  the  corporation  delivered  to  the  defendant  a 
stock  certificate  for  the  50  shares,  stating: 

"We  are  to  take  out  this  entire  value  In  radiators  during  the  coming  year. 
•  *  •  This,  of  course,  we  expect  to  do;  but  It  is  our  understanding  of  the 
matter  that,  should  we  not  be  able  to  do  this,  we  can  take  out  the  balance 
during  the  early  part  of  the  following  year." 

Thereafter  defendant  delivered  radiators  to  the  corporation  as  called 
for  during  the  following  year,  and  through  October,  November,  and 
December  of  1912,  and  into  March,  1913,  on  which  date  the  corpora- 
tion had  taken  and  received  from  defendant  radiators  of  the  value  of 
$3,268.19;  $1,731.81  of  radiators  not  having  been  taken  or  demanded. 
From  March,  1913,  up  to  January  16,  1914,  apparently  the  corporation 
had  no  use  for  radiators,  and  it  clearly  appears  that  defendant  was 
not  called  lyjon  for  any  radiators,  and  that  the  corporation  never -de- 
manded any  radiators  at  any  time  after  March,  1913.  No  evidence 
was  presented  of  any  business  relation  between  the  corporation  and 
defendant  during  that  period.  On  January  16,  1914,  the  corporation 
was  adjudged  a  bankrupt.  The  plaintiff  was  duly  appointed  and  quali- 
fied as  trustee  of  the  estate  of  the  Corporation,  and  on  December  15, 
1916,  took  up  the  subject  of  the  claim  against  the  defendant  of  the 
$1,731.81  balance,  stating  that  this  amount  should  be  paid  in  radiators 
or  settled.  Defendant  then  stated,  in  a  letter  written  December  19, 
1916: 

"The  agreement  was  very  plain ;  that  is,  that  we  would  furnish  the  radia- 
tor requirements  of  the  company,  and  in  payment  of  the  first  $5,000  worth  of 
radiators  would  accept  stock  of  the  company.  Since  the  company  vrent  bank- 
rupt before  the  $5,000  worth  of  radiators  was  taken  out,  the  contract  ended 
at  that  point,  and  we  Blmply  lost  the  money  represented  by  the  radiators  de- 
Uvered." 

On  January  10,  1917,  the  plaintiff  asked  for  either  cash  or  radiators 
in  settlement,  and  stated  that  plaintiff  was  authorized  to  bring  suit  for 
such  balance,  and  defendant  stated  on  January  11,  1917,  that  he  did  not 
care  to  look  up  the  account  until  he  found  it  necessary  to  defend  this 
action.  Thereupon  this  action  was  brought,  plaintiff  demanding  judg- 
ment for  the  amount  of  such  claimed  unpaid  subscription  to  said  capi- 
tal stock. 

[1]  Defendant's  contention  upon  the  trial  was  that  he  was  relieved 
from  delivering  any  additional  radiators  after  the  expiration  of  the 
year  from  October  11,  1911,  or  a  reasonable  time  thereafter,  and,  be- 
cause of  the  fact  that  the  corporation  djd  not  ask  for  all  the  radiators 
in  value  to  the  amount  of  defendant's  subscription  within  a  reasonable 
time  after  the  early  part  of  1913,  that  he  has  been  relieved  from  paying 
the  balance  either  in  cash  or  radiators.  It  is  to  be  observed  that  the  de- 
fendant did  in  fact  furnish  many  radiators  after  the  expiration  of  th$ 
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year,  and  in  fact  made  deliveries  as  late  as  March  22,  1913,  mor©  than 
five  months  after  the  expiration  of  the  year.  It  must  be  held  that  the 
corporation  was  entitled  to  obtain  from  defendant  all  radiators  it  de- 
sired up  to  $5,000  in  value  at  any  time  prior  to  April,  1913,  or  within  a 
reasonable  time  thereafter. 

[2,  3]  The  sole  question  seiems  to  be  whether  the  term  of  one  year, 
or  into  the  early  part  of  the  following  year,  was  fixed  by  the  parties  as 
such  vital  essence  of  the  contract  that  the  failure  of  the  corporation  to 
call  for  the  radiators  within  that  time  relieved  the  defendant  from  fur- 
ther performance.  It  must  be  conceded  that  defendant  did  not  agree 
to  pay  for  this  stock  in  anything  but  radiators.  He  did  not  agree  to 
pay  for  it  in  cash  at  any  time.  He  was  a  manufacturer  of  radiators, 
and  the  corporation  wanted  radiators.  It  was  not  a  transaction  solely 
involving  the  sale  of  capital  stock ;  it  was  securing  the  payment  of  the 
purchase  price  of  radiators  by  delivering  the  stock  certificate.  While  it 
is  true  that  defendant  received  the  stock  certificate  in  October,  1911, 
it  was  plainly  agreed  that  whatever  the  corporation  would  be  entitled 
to  for  such  stock  would  solely  be  the  number  of  radiators  it  called  for 
within  the  year,  or  during  the  early  part  of  the  following  year.  It  did 
call  for  some,  but  failed  to  call  for  all  the  radiators  to  which  it  was 
entitled  under  the  contract.  Its  failure  so  to  do  at  a  time  when  it  was 
a  going  concern,  and  its  stock  had  an  apparent  value,  does  not  seem 
to  be  a  fair  ground  upon  which  to  base  a  claim  made  by  its  trustee, 
after  it  has  become  bankrupt  and  its  stock  worthless,  that  the  defend- 
ant must  do  that  wljich  he  has  never  agreed  to  do.  He  did  agree  to 
deliver  radiators  within  the  year,  during  which  time  the  corporation 
was  a  live,  business  concern ;  he  certainly  did  not  agree  to  deliver  radia- 
tors after  the  expiration  of  three  years,  at  which  time  the  corporation 
was  a  bankrupt.'  The  only  demand  made  upon  defendant  for  the  un- 
asked-for  radiators  was  in  December,  1916,  and  that  demand  was  not 
made  by  the  corporation,  but  by  plaintiff,  its  trustee  in  bankruptcy.  It 
must  be  held  that  the  reasonable  time  after  March,  1913,  in  which  the 
corporation  was  entitled  to  ask  for  the  radiators  expired  long  before 
the  bankruptcy  of  the  corporation  in  January,  1914.  The  corporation 
having  failed  to  exercise  its  right,  it  could  not  have  recovered  against 
the  defendant. 

It  follows  that  the  plaintiff,  as  trustee  of  the  corporation,  is  not  enti- 
tled to  the  judgment  demanded,  and  the  complaint  must  be  dismissed. 
Keeffe  v.  Bannin,  57  App.  Div.  361,  68  N.  Y.  Supp.  352.  In  Gilbert  v. 
Dan  forth,  6  N.  Y.  585,  the  defendant  agreed  to  pay  in  castings,  and, 
further,  "I  agree  to  pay  the  money  for  such  part  as  is  not  paid  in  cast- 
ings," and,  of  course,  was  liable. 
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(179  Avp.  DiT.  13) 

MESSAOE  FHOTO-PIAT  CO.,  Inc.,  v.  BEIX,  License  Ccm'T. 

(Supreme  Court,  Appellate  Divlsloii,  First  Department.    July  13,  1817.) 

1.  Licenses  $=3l— Ghabactkb— "Licxnbe." 

A  "license"  la  not  property,  but  merely  a  tenfporary  permit  to  oMiduct 
a  businesij  tbnt  would  be  unlawful  wltbout  it 

[Ed.  Note. — ^For  other  cases,  see  Licenses,  Cent  Dig.  |  1. 

For  other  aeflnltions,  see  Words  and  Phrases,  First  and  Second  Series, 
License.] 

2.  Ikjuhction  «=>77(1) — Officiai  Acts— Dibcektion— Statute. 

Greater  New  York  (charter,  g  641,  as  amended  by  I>aws  1914,  c.  475, 
and  Code  of  Ordinances  of  City  of  New  Tork,  £  3,  art  2,  g  31,  delegate 
to  the  commissioner  of  licenses  authority  to  Issue  and  revoke  licenses 
aowrdlng  to  his  Judgment  and  discretion,  to  be  exercised  In  good  faith 
and  Impartially  and  conscientiously,  according  to  what  he  believes  to  be 
In  the  Interest  of  morality,  decency,  public  safety,  or  public  welfare,  a 
discretion  which  he  must  not  abuse  by  acting  capriciously  or  arbitrarily, 
or  on  false  Information,  and  without  reasonable  ground  for  apprehending 
that  public  morality,  decency,  safety,  or  welfare  will  be  endangered ;  but 
the  extent  of  inquiry  collaterally  by  the  courts  with  respect  to  his  action 
Is  whether  there  is  reasonable  ground  on  which  such  apprehen^oa  may 
honestly  rest  In  the  exercise  of  fair  and  legal  discretion.  If  not  the 
court  may  require  the  commissioner  to  act  or  enjoin  him  from  acting: 
but,  if  the  question  be  doubtful,  and  there  be  room  for  an  honest  dif- 
ference of  opinion,  the  action  of  the  commissioner  cannot  be  annulled  or 
controlled  collaterally  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction,  C^ent  Dig.  |  146.] 

8.  Evidence  €=>83(2) — PBKsmtPTiON— Official  Action. 

In  the  absence  of  evidence  that  the  threatened  action  of  the  commis- 
sioner of  licenses  of  New  York  City,  In  revoking  the  license  of  a  theater 
where  a  moving  picture  film  Is  to  be  shown,  is  in  bad  faith,  it  must  be 
presumed  that  he  is  acting  honestly.  In  the  exercise  of  talr  and  impartial 
discretion  and  Judgmient 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  105.] 

4.  Injunction  ^=3151 — Determination  ok  Merits  on  Apfidavits. 

The  merits  of  an  action  to  enjoin  the  commissioner  of  licenses  of  New 
York  City  from  revoking  the  license  of  the  theater  in  which  a  moving  pic- 
ture Is  to  be  shown  should  not  be  determined  on  conflicting  affidavits, 
nor  should  a  temporary'  Injunction  issue  against  the  official  In  whom  the 
law  has  vested  the  duty  of  acting  In  the  premises.  » 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  |  836l] 

6.  Injunction  «=!>128— Commissioner  op  Licenses— Sufticienct  or  Evidence. 

In  an  action  to  enjoin  the  commissioner  of  licenses  of  New  York  City 
from  revoking  the  license  of  a  theater  in  which  a  moving  picture  was 
to  be  shown,  evidence  held  insufficient  to  show  that  the  threatened  action 
would  constitute  an  abuse  of  the  discretion  vested  in  the  commissioner, 
that  it  would  be  capricious,  arbitrary,  or  founded  on  erroneous  informa- 
tion, or  that  he  had  not  reasonable  ground  to  apprehend  that  public 
morality,  decency,  or  the  public  welfare  would  be  endangered  by  the 
presentation  of  a  birth  control  film.  , 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  i  27a] 
6.  Injunction  ^=>127— Sun  to  Restrain  Cokmissioneb  of  Licbnsks— Imica- 
TEBiAL  Matter. 

In  such  action  It  was  immaterial  that  plaintiff  proposed  voluntarily  ta 
restrict  admission  to  adults,  a  regulation  It  might  change  at  any  time  and 
admit  all  persons. 

[Ed  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  I  277.] 
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7.  Wab  9=>4— Bkvocation  or  Tbkateb  Licbhsb— Bibth  Control; 

The  action  of  the  commissioner  of  licenses  of  New  York  City  In  revok- 
ing the  license  of  a  theater  In  which  a  birth  control  fllm  was  to  be  shown 
In  time  of  war  was  justified,  both  In  the  Interests  of  public  decency  and 
public  welfare. 

8.  Thbatebs  and  Shows  «=»2— Obdinahob— GoitsiBUOiioii— EjJTJSdeic  Okrbbu. 

The  mle  of  ejnadem  generis  should  not  be  applied  In  construing  Code  of 
Ordinances  of  City  of  New  York,  c  8,  art  2,  g  31,  authorizing  the  comr 
nilsaloner  of  licenses  to  regulate  and  control  all  motion  picture  theaters, 
and  directing  him  to  appoint  such  Inspectors  as  may  be  necessary  to  en- 
able bim  to  cany  out  the  provisions  of  the  ordinance;' 

[Ed.  Note. — For  other  cases,  see  Tbeaters  and  Shows,  Cent  Dig.  {  2.] 

9.  Tbsatebs  and  Shows  «=>2— Revocation  of  Licbnse— Fobbiddino  Motion 

PlCTUBK    PBODUCTION. 

The  commissioner  ot  licenses  of  the  dty  of  New  York  has  the  right 
to  forbid,  under  jmln  of  revocation  of  license  of  the  theater,  a  motion 
picture  production  which  would,  by  reflecting  upon  race  or  religion.  In- 
flame or  Incite  part  of  the  community  to  disorder. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  §  2.] 

10.  Wab  9=>4— Covmissioneb  of  Licenses— Powxb. 

The  commissioner  of  licenses  of  New  York  City,  in  time  of  war,  is 
authorized  to  prevent  any  motion  picture  exhibition  at  a  licensed  tbeater 
that  might  be  to  the  prejudice  or  disadvantage  of  the  state  or  nation; 
the  exercise  of  such  authority  being  within  the  police  power  of  regulation 
for  public  welfare. 

Appeal  from  Special  Tenn,  New  York  Ojunty. 

Action  by  the  Message  Photo-Play  Company,  Incorporated,  against 
George  H.  Bell,  Commissioner  of  Licenses  of  the  City  of  New  York. 
From  an  order  (100  Misc.  Rep.  267,  167  N.  Y.  Supp.  129)  enjoining 
and  restraining  him  pending  action,  defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City  (Terence  Farley  and 
George  P.  Nicholson,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Jonah  J.  Goldstein,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  a  suit  in  equity  for  a  permanent  injunction 
to  the  same  effect  as  the  temporary  injunction  contained  in  the  injunc- 
tion order  from  which  the  appeal  is  taken.  The  plaintiff  shows  by  its 
complaint  and  affidavits,  among  other  things,  that  it  is  engaged  in 
manufacturing  and  producing  motion  picture  films,  and  in  leasing  and 
selling  them;  that  it  has  manufactured  and  produced  the  motion  pic- 
ture film  "Birth  Control,"  and  has  arranged  to  produce  the  same  at 
the  Park  Theater,  and  has  at  great  expense  advertised  the  presentation 
thereof ;  that  the  film  consists  of  various  episodes  in  the  life  of  one 
Margaret  H.  Sanger,  showing  how,  in  the  course  of  her  duties  as  a 
nurse,  she  became  interested  in  the  subject;  that  performances  are  to 
be  limited  to  adults,  and  have  been  so  advertised;  that  the  film  had 
been  viewed  by  persons  of  repute  and  standing  in  the  community,  who 
had  expressed  their  views  in  favor  of  its  production,  and  had  been 
passed  by  the  National  Board  of  Review,  and  that  the  film  contains  no 
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scenes  which  are  lewd  or  lascivious,  or  disgusting  in  thought,  nature, 
or  character,  or  that  in  any  manner  tend  to  create  degenerate  influences 
upon  the  morals  or  arouse  the  thoughts  or  emotions  to  indecent  con- 
clusions ;  that  prior  to  the  day  on  which  the  film  was  to  be  first  pre- 
sented the  defendant  notified  the  licensee  that  he  had  had  the  picture 
reviewed  by  representatives  of  his  department  and  by  citizens  whose 
judgment  he  valued,  and  had  received  and  fully  considered  their  re- 
ports, and  that  in  his  judgment  the  exhibition  was  immoral,  indecent, 
and  directly  contrary  to  public  welfare,  and  that  in  view  of  the  pending 
war  a  plan  to  limit  birth  control  should  not  be  made  a  part  of  amuse- 
ment, entertainment,  or  recreation  in  the  metropolis;  and  that  for 
these  reasons  the  exhibition  should  not  be  given  in  a  licensed  theater, 
and,  if  given,  action  would  be  taken  against  the  licensee  of  the  theater 
under  the  authority  vested  in  him  by  the  charter  and  Code  of  Ordi- 
nances of  the  city.  The  plaintiff  contends  that  the  film  is  not  indecent, 
immoral,  or  contrary  to  public  welfare,  and  that  the  reascms  assigned 
by  defendant  for  refusing  to  permit  the  exhibition  are  arbitrary,  un- 
just, unreasonable,  unwarranted,  and  confiscatory  in  their  nature,  and 
in  violation  of  law  and  interfere  with  the  freedom  of  contract.  It  is 
charged  that  the  licensee  of  the  theater  will  not,  in  view  of  defendant's 
action,  permit  the  production,  and  that  other  licensees  have  notified 
plaintiff  that  they  will  not  allow  its  production  for  the  same  reason, 
and  that  plaintiff  has  no  adequate  remedy  at  law. 

On  the  part  of  the  defendant  affidavits  made  by  the  deputy  commis- 
simier  of  licenses  and  by  others  who  viewed  the  photo-play,  known  as 
"Birth  Control,"  on  the  afternoon  of  May  5,  1917,  the  day  before  it 
was  to  be  produced  at  the  Park  Theater,  set  forth  in  full  the  headings 
and  subheadings  that  were  thrown  on  the  screen  in  cotmection  with 
the  pictures,  and  state  that  in  their  opinion  the  play  tends  to  ridicule 
the  public  authorities  and  the  provisions  of  section  1142  of  the  Penal 
Law  forbidding  the  dissemination  of  contraceptive  knowledge,  and 
that  the  dissemination  and  advertising  of  such  methods  for  the  pre- 
vention of  conception  offends  in  the  extreme  against  the  public  welfare, 
and  that  the  play  is  not  alone  immoral  in  teaching  people  to  prevent 
conception,  but  that  it  is  entirely  opposed  to  public  welfare,  in  that  it 
is  a  propaganda  to  limit  the  production  of  children,  and  is  also  against 
the  public  welfare,  in  that  it  distinctly  raises  a  class  issue,  setting  be- 
fore the  public  the  squalor,  poverty,  and  ignorance  of  the  poor,  owing 
to  their  lack  of  information  with  respect  to  the  prevention  of  concep- 
tion, and  the  luxury  and  small  families  of  the  rich,  due  to  their  ability 
to  acquire  from  physicians  knowledge  and  means  of  preventing  con- 
ception, and  also  depicts  the  wealthy  as  contributing  funds  for  the 
prosecution  of  those  who  attempt  to  enlighten  the  poor  and  lowly  with 
respect  to  birth  control,  and  for  the  avowed  purpose  of  maintaining  the 
poor  as  the  servant  and  laboring  classes,  and  that  in  their  opinion  the 
dissemination  of  knowledge  of  contraceptive  methods  to  all  classes  of 
persons,  married  and  unmarried,  would  tend  to  immorality.  Other 
affidavits  were  presented  by  defendant,  including  one  by  himself, 
showing  that  Mrs.  Sanger  was  tried  and  convicted  for  maintaining 
a  clinic  in  Brooklyn  for  the  dissemination  of  information  on  the  sub- 
ject of  birth  control,  and  that  she  has  served  her  sentence  of  one 
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month,  and  that  her  sister  and  husband  have  also  been  convicted  for 
the  distribution  of  hterature  in  support  of  her  propaganda  for  birth 
control.  The  defendant  states  in  his  affidavit  that  in  his  judgment  the 
film  tends  to  teach  immorality  and  is  entirely  oiqxjsed  to  the  public 
welfare,  and  that  the  film  has  for  its  mam  purpose  the  exploitation  of 
Mrs.  Sanger,  who  was  persistent  in  violating  Ac  law,  and  tends  to 
bring  into  disrespect  the  officials  in  charge  of  the  enforcement  of  the 
crinunal  statutes  against  the  dissemination  of  contraceptive  methods; 
that  the  film  clearly  advertises  that  conception  may  be  controlled,  and 
that  Mrs.  Sanger  knows  how  it  may  be  prevented,  and  how  childbirth 
may  be  controlled ;  that  a  propaganda  of  this  character  is,  in  his  opin- 
ion, contrary  to  public  welfare,  and  would,  through  indiscruninate  pub- 
licity and  discussion,  cause  an  increase  of  immorality,  and  would  bring 
to  the  attention  and  knowledge  of  yoimg  unmarried  people  that  there 
are  safeguards  which  may  be  used  to  prevent  conception,  and  would 
have  a  tendency  to  arouse  class  hatred,  as  it  tends  to  show  that  the 
rich  have  small  families  and  favor  the  poor  having  large  families. 

Some  of  the  pictures  and  subheadings  depict  Mrs.  Sanger  as  a  nurse 
attending  an  undernourished  wc»nan,  who  is  exhausted  from  having 
too  many  cbildrai  and  is  surrounded  by  squalor  and  in  bed,  in  labor 
pains  and  rbout  to  give  birth  to  a  child,  while  there  are  several  of  her 
small  children,  half-starved,  emaciated,  and  ill-clad,  about  her,  and 
the  birth  of  her  child  shows  the  doctor  warning  the  woman  not  to  have 
another  child,  and  shows  her  pleading  with  him  to  instruct  her  with 
respect  to  birth  control,  and  that  he  refuses  the  advice  on  the  ground 
that  the  law  forbids  it,  and  shows  her  then  pleading  with  Mrs.  Sanger 
for  like  information,  and  depicts  the  same  woman  resorting  to  nul- 
practice  to  avoid  the  birth  of  a  child,  from  which  she  dies,  and  shows 
that  these  were  the  circimistances  which  led  Mrs.  Sanger  to  inaugurate 
her  propaganda  for  birth  control.  The  picture  further  depicts  her  dis- 
tributing pamphlets  apparently  containing  prescriptions  to  prevent  con^ 
ception,  and  her  arrest  and  trial  and  conviction,  and  the  final  picture 
shows  her  behind  prison  bars  servmg  her  sentence,  with  the  subtitle, 
"No  matter  what  happens,  the  work  shall  go  on."  It  is  not  claimed 
that  the  means  of  preventing  conception  are  stated  or  in  any  manner 
conveyed,  but  that  there  are  such  means  known  to  Mrs.  Sanger  is 
clearly  represented.  This  is  a  sufficient  summary  of  the  respective 
claims  for  the  purposes  of  the  appeal.  / 

[1]  It  is  contended  in  behalf  of  the  respondent  that  the  purpose  of 
the  motion  picture  is  to  create  public  sentiment  in  favor  of  the  repeal 
of  the  statute  prohibiting  the  dissemination  of  information  with  respect 
to  birth  control,  and  that  it  has  a  constitutional  right  to  agitate  the  re- 
peal of  a  statute.  We  are  not  concerned  with  the  freedom  of  speech 
guaranteed  by  the  Constitution.  We  have  to  do  with  the  question  of 
revoking  a  license,  which  is  not  property,  but  merely  a  temporary  per- 
mit to  conduct  a  business  that  would  be  unlawful  without  it.  People 
ex  rel.  Lodes  v.  Dept.  of  Health,  189  N.  Y.  187,  82  N.  E.  187,  13  L.  R. 
A.  (N.  S.)  894.  This  action  necessarily  rests  on  a  concession  that  the 
plaintiff  has  no  constitutional  or  other  right,  on  the  theory  of  freedom 
of  speech  or  of  the  public  press,  or  otherwise,  to  give  public  exhibition 
of  the  film  in  question  at  an  unlicensed  theater;  for,  if  it  has,  then  the 
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defendant's  revocation  of  the  license  will  not  affect  its  rights  and  could 
not  be  enjoined,  for  on  that  theory  no  license  was  required.  See  Mat- 
ter of  Whitten,  152  App.  Div.  506,  157  N.  Y.  Supp.  360.  It  has  been, 
however,  authoritatively  settled  that  it  is  not  only  competent  for  the 
Legislature  of  the  state  to  require  a  license  for  public  theatrical  and 
motion  picture  exhibitions,  but  also  to  censor  such  productions,  in  order 
that  they  may  be  regulated  and  controlled  in  the  interest  of  morality, 
decency,  and  public  safety  and  welfare.  Mutual  Film  Corporation  v. 
Ohio  Industrial  Commission,  236  U.  S.  230,  35  Sup.  Ct.  387,  59  L.  Ed. 
552,  Ann.  Cas.  1916C,  296;  Mutual  Film  Corporation  v.  City  of  Chi- 
cago, 224  Fed.  101,  139  C.  C.  A.  657 ;  Matter  of  Franklin  Film  Mfg. 
Corporation,  253  Pa.  422,  98  Atl.  623 ;  Buffalo  Branch  Motion  Film 
Corporation  v.  Breitinger,  250  Pa.  225,  95  Atl.  423 ;  Block  v.  Chicago, 
239  111.  251,  87  N.  E.  1011,  130  Am.  St.  Rep.  219;  Matter  of  Ormsby 
v.  Bell,  218  N.  Y.  212,  112  N.  E.  747.  See,  also,  Stubbe  v.  Adams<m, 
220N.  Y.  459,  116  N.  E.  372. 

It  is  not  necessary  to  consider  the  power  of  the  Legislature  in  the 
premises,  but  only  the  authority  delegated  by  it  to  the  defendant  By 
section  641  of  the  Greater  New  York  Charter,  as  amended  by  chapter 
475  of  the  Laws  of  1914,  the  legislature  delegated  to  the  commission- 
er of  licenses,  by  very  broad  and  comprehensive  language,  authority  to 
grant  and  revoke  licenses  as  follows : 

"The  commissioner  of  licenses  sball  have  cognizance  and  control  of  tbe 
granting,  Issuing,  transferring,  renewing,  revoking,  suspending  and  canceling: 
*  •  •  (4)  Of  all  licenses  In  relation  to  theaters  and  concerts  now  Issued 
under  the  provisions  of  sections  1,473,  1,474,  1,475  and  1,483  of  the  Greater 
New  Tork  Charter  by  the  police  commissioner.  •  »  •  The  commissioner 
of  licenses  Is  hereby  vested  with  all  the  powers  and  functions  now  exercised 
in  relation  to  licenses  by  (1)  the  mayor,  pursuant  to  the  Code  of  Ordinances 
of  the  city ;  *  *  *  (4)  by  the  police  commissioner  in  relation  to  theaters 
and  concerts.    •    »    • " 

By  section  31  of  article  2  of  chapter  3  of  the  Code  of  Ordinances  of 
the  City  of  New  York,  the  commissioner  of  licenses  was  authorized, 
among  other  things,  to  regulate  and  control  all  motion  picture  theaters, 
and  he  is  directed  to  appoint  such  inspectors  as  may  be  necessary  to 
enable  him  to  carry  out  the  provisions  of  the  ordinances ;  and  by  sec- 
tion 41  the  inspectors  appointed  by  him  are  required,  among  other 
things,  to  investigate  the  character  of  exhibitions  in  moving  picture 
theaters,  and  to  report  to  the  commissioner  any  offense  "against  morali- 
ty, decency,  or  public  welfare  permitted  in  such  exliibitions."  The 
form  of  license  granted  by  the  commissioner  is  not  given  in  the  record, 
but  section  2  of  article  1  of  chapter  3  of  tho  Code  of  Ordinances  pro- 
vides that  said  licenses  "shall  be  uniform,  and  may,  in  the  discretion  of 
the  commissioner,  contain  provisions  and  cpnditions  which,  in  his  judg- 
ment, may  be  essential  for  the  welfare  and  benefit  of  the  people  of  and 
visitors  to  the  city." 

[2]  These  statutory  provisions  and  ordinances,  the  validity  of  which 
are  not  and  could  not  well  be  questioned,  necessarily  delegate  to  the 
commissioner  autliority  to  issue  and  to  revoke  licenses  according  to  his 
judgment  and  discretion,  to  be  exercised,  of  course,  in  good  faith  and 
impartially  and  conscientiously,  according  to  what  he  believes  to  be  in 
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the  interest  of  morality,  or  decency,  or  public  safety,  or  public  wdf are. 
It  is  not  the  judgment  and  discretion  of  those  who  are  interested  in 
exploiting  a  film  commercially,  as  is  the  plaintiff,  or  of  citizens  gener 
ally,  or  even  the  courts,  but  that  of  the  commissioner  only,  that  is  call- 
ed into  action.  The  c(Mnnussioner,  however,  must  not  abuse  the  discre- 
tion vested  in  him  by  acting  capriciously  or  arbitrarily,  or  on  false  in- 
formation, and  without  reasonable  groimd  for  apprehending  that  the 
public  morality,  or  decency,  or  safety,  or  welfare  will  be  endangered ; 
but  the  extent  of  inquiry  collaterally  by  the  courts  with  respect  to  his 
action  is  whether  there  is  reasonable  ground  upon  which  such  apprehen- 
sion may  honestly  rest  in  the  exercise  of  a  fair  and  legal  discretion, 
and,  if  not,  the  court  may  require  him  to  act  or  enjoin  him  from  act- 
ing ;  but  if  the  question  be  doubtful,  and  there  be  room  for  an  honest 
difference  of  opinion,  then  the  matter  must  be  left  to  the  official  to 
whom  the  Legislature  has  delegated  authority,  and  his  action  in  refus- 
ing to  grant  a  license,  or  in  revoking  one  granted,  cannot  be  annulled 
or  controlled  collaterally  as  by  mandamus  or  injunction.  People  ex 
rel.  Schwab  v.  Grant,  126  N.  Y.  473,  27  N.  E.  964 ;  Matter  of  Ormsby 
V.  Bell,  supra;  People  ex  rel.  Rota  v.  Baker,  136  App.  Div.  7,  120  N. 
Y.  Supp.  161 ;  Genessee  Recreation  Co.  v.  Edgerton,  172  App.  Div 
464,  158  N.  Y.  Supp.  421 ;  People  ex  rel.  Cumisky  v.  Wurster,  14 
App.  Div.  556,  43  N.  Y.  Supp.  1088 ;  People  ex  rel.  Ritter  v.  Wallace, 
160  App.  Div.  787,  145  N.  Y.  Supp.  1041 ;  People  ex  rel.  Lodes  v. 
Dept.  of  Health,  siipra ;  People  ex  rel.  Piexotto  v.  Board  of  Education. 
212  N.  Y.  463,  106  N.  E.  307;  Matter  of  Franklin  Film  Corporation, 
supra;  People  ex  rel.  Van  Norder  v.  Sewer  Commissioner,  90  App. 
Div.  555,  86  N,  Y.  Supp.  445 ;  Bainbridge  v.  City  of  Minneapolis,  131 
Minn.  195,  154  N.  W.  964,  L.  R.  A.  1916C,  224.  For  decisions  in 
which  the  same  rule  is  stated,  but  mandamus  was  issued,  see  People  ex 
rel.  E.  C.  T.  Club  v.  State  Racing  CcMnmission,  190  N.  Y.  31,  82  N.  E. 
723 ;  People  ex  rel.  Cosby  v.  Robinson,  141  App.  Div.  656,  126  N.  Y. 
Supp.  546. 

[3,  4]  There  is  no  evidence  that  the  threatened  action  of  the  defend- 
ant is  in  bad  faith,  and  it  must  therefore  be  presumed  that  he  is  acting 
honestly,  in  the  exercise  of  fair  and  impartial  discretion  and  judgment. 
City  of  Buffalo  v.  HUl,  79  App.  Div.  402,  79  N.  Y.  Supp.  449.  The 
merits  of  the  action  should  not  be  determined  on  conflicting  affidavits, 
nor  should  a  temporary  injunction  issue  in  such  case  against  the  offi- 
cial in  whom  the  law  has  vested  the  duty  of  acting  in  the  premises. 
See  Matter  of  Whitten,  supra;  Genessee  Recreation  v.  Edgerton,  su- 
pra;  People  ex  rel.  Ritter  v.  Wallace,  supra. 

[5]  I  am  of  opinion  that  it  has  not  been  shown  that  the  threatened 
action  of  the  commissioner  will,  if  consummated,  constitute  an  abuse 
of  the  discretion  vested  in  him,  or  that  it  will  be  capricious  and  ar- 
bitrary, or  founded  upon  erroneous  information,  or  that  he  has  not 
reasonable  ground  to  apprehend  that  public  morality  or  decency,  or  the 
public  welfare,  will  be  endangered  by  the  presentation  of  this  motion 
picture  film. 

[B]  It  is  immaterial  that  the  plaintiff  proposes  voluntarily  to  re- 
strict admission  to  adults,  for  that  action  it  may  change  at  any  time, 
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and  admit  all  those  whom  the  law  peraiits  to  attend  motion  picture 
shows.  The  nature  of  the  subject  dealt  with  by  this  motion  picture  in 
itself  is  evidence  that  there  is  room  for  an  honest  opinion  on  the  part 
of  the  defendant  that  the  presentation  of  the  photo-play  will  be  in- 
jurious to  public  morality,  decency,  and  welfare.  The  Legislature  has 
declared  it  to  be  against  the  public  interests  to  have  contraceptive  in- 
formation disseminated.  It  is  not  too  much  to  say  of  this  record,  in 
addition  to  the  other  things  which  have  been  alluded  to,  that  it  fairly 
appears  that  the  concentration  of  the  minds  of  those  in  attendance  at 
such  a  production  on  this  question  of  birth  control  for  a  considerable 
period  of  time — for  the  film  is  long — may  engender  a  desire  to  obtain 
the  information,  of  the  existence  of  which  they  are  thus  assured,  and 
lead  to  violations  of  the  law. 

[7-10]  I  am  of  opinion  that  the  acticm  of  the  commissioner  is  jus- 
tified, both  in  the  interests  of  public  decency  and  public  welfare,  I 
think  that  the  rule  of  ejusdem  generis  should  not  be  applied  in  constru- 
ing the  ordinance ;  but  without  the  ordinance,  and  by  virtue  of  the  stat- 
ute conferring  upon  the  commissioner  authority  to  grant  and  to  revoke 
licenses,  he  necessarily  has  a  broad  discretion  in  the  interests  of  public 
welfare.  He  would  surely  have  the  right  to  forbid,  under  pain  of 
revocation  of  the  license,  a  production  that  would,  by  reflecting  upon 
race  or  religion,  inflame  or  incite  part  of  the  community  to  disorder. 
He  would  in  time  of  war  be  authorized,  and  it  would  be  his  duty,  to 
prevent  any  exhibition  at  a  licensed  theater  that  might  be  to  the  prej- 
udice or  disadvantage  of  the  state  or  nation.  The  exercise  of  such  au- 
thority would  be  well  within  the  police  power  of  regulation  for  the  pub- 
lic welfare. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 


UNIVERSAL  FILM  MFO.  CO.  t.  BELL,  License  Ck>in'r,  et  al. 
(Supreme  Court,  Appellate  Dlvlsloii,  First  Department.    July  13,  1917.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Universal  Film  Manufacturlnsr  Company  against  George  H. 
Bell,  License  Commissioner,  and  otbers.  From  an  order  (100  Misc.  Kep.  281, 
167  N.  Y.  Supp.  124)  plaintiff  appeals.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  LAUGHLIN,  SCOTT, 
DOWLING,  SMITH,  DAVIS,  PAGE,  and  SHEARN,  JJ. 

J.  B.  Stanchfleld,  of  New  York  City,  for  appellant. 

B.  O.  Klndleberger,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Order  aflHrmed,  with  $10  costs  and  dlsbursemeats,  on  the 
authority  of  Message  Photo-Play  Co.  t.  Bell,  166  N.  Y.  Supp.  SS8,  handed  down 
herewith.    Order  filed. 


Digitized  by 


Google 


Sup.  Ct)  PBOPLB  y.  UBBAN  846 

PEOPI^  T.  UBBAN. 
(Supreme  Conrt,  Appellate  Dlvlrion,  Fourth  Department    July  3,  191T.) 

1.  CBnaiTAI.  IiAW    4=>590(1) — CoinnTTTAnCE— SeCUBINO   C!OI7R8E]>-Dl8CaBTION 

OF  COTHiT. 

It  Is  not  error  to'  refuse  an  application  for  continuance  for  purpose  of 
securing  counsel,  made  eight  weeks  after  the  defendants  had  been  told 
to  secure  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  1316.] 

2.  Cbiuinax  Law  «=a9gi(3) — Sentknob>— Indeterminate  Sentence— Right. 

Where  the  defendant  had  prevlousl,v  been  convicted  of  the  felony  of  re- 
ceiving stolen  prot)erty,  be  was  not  entitled  to  an  Indeterminate  sentence, 
so  that  he  was  not,  because. of  having  erroneously  stated  that  he  had  been 
convicted  of  robbery,  entltied  to  a  correction  of  the  sentence  of  Imprison- 
ment for  a  fixed  term. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  261S.] 

Appeal  from  Wyoming  County  Court 

Leo  Urban  and  another  were  convicted  of  robbery  in  the  first  de- 
gree, and  from  the  judgment,  and  an  order  denying  his  motion  to 
correct  the  record  of  his  conviction,  Urban  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Louis  Goldring,  pf  Buffalo  (L.  C.  Wilkie,  of  Buffalo,  of  counsel),  for 
appellant 

L.  A.  Walker,  Dist  Atty.,  of  Perry,  for  the  People. 

DE  ANGELIS,  J.  Leo  Urban  and  one  Bernard  Osmanski  were  con- 
victed of  the  crime  of  robbery,  first  degree,  at  a  term  of  the  County 
Court  of  Wyoming  county  in  December,  1915,  and  Urban  alone  ap- 
peals. 

The  crime  was  committed  October  10th,  the  defendants  were  ar- 
rested October  12th,  indicted  November  18th  in  the  Supreme  Court, 
Osmanski  as  Joseph  Hoffer,  and  Urban  as  Leon  Lyons,  arraigned  and 
pleaded  not  guilty  November  18th,  the  indictment  amended  to  cor- 
rect their  names  and  sent  to  the  County  Court  for  trial  November  22d, 
counsel  assigned  to  them  by  the  County  Court  and  they  were  placed 
on  trial  December  13th,  the  jury  rendered  their  verdict  December  14th, 
and  the  appellant  Urban  was  sentenced' to  imprisonment  at  hard  labor 
in  Auburn  Prison  for  the  period  of  IS  years,  on  the  16th  day  of  De- 
cember, 1915. 

On  Sunday  night,  October  10,  1915,  between  the  hours  of  8  and  9 
o'clock,  in  the  village  of  Perry,  in  the  county  of  Wyoming,  these  de- 
fendants held  up  two  Poles,  one  of  whom  escaped,  and  from  the  other 
they  took  $1.20  in  money  and  a  gold  hunting  case  watch.  To  ac- 
complish this  deed,  the  appellant  held  a  pistol  to  the  breast  of  the  man 
who  was  robbed.  These  defendants,  having  come  to  this  village  not 
later  than  Sunday  morning,  and  having  engaged  rooms  for  themselves 
at  a  rooming  and  boarding  house,  to  be  occupied  by  themselves  and 
two  women  referred  to  by  them  as  their  wives  for  the  afternoon  and 
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night,  occupied  the  rooms  with  the  women  until  the  next  morning  about 
9  o'clock,  excepting  the  period  -between  8  and  9  o'clock  Sunday  night, 
when  the  defendants  were  engaged  in  prepetrating  the  offense  for 
which  they  stand  convicted.  About  11  o'clock  Monday  night  the 
chief  of  police  of  the  village  found  the  party,  the  two  men  and  the  two 
women,  at  a  grocery  store,  and,  recognizing  that  they  were  strangers, 
interrogated  mem  to  ascertain  the  reason  for  their  presence  in  the  vil- 
lage. The  appellant  gave  his  name  as  Leo  Lyons,  and  the  other  de- 
fendant gave  his  name  as  Joe  Hoffer  or  Hoffman.  They  stated  that 
they  resided  in  Rochester.  They  described  one  of  the  women  as  the 
sister  of  the  appellant,  and  she  gave  her  name  as  Ceresa  Lyons,  and 
the  other  woman  gave  her  name  as  Teresa  Myers.  They  were  told 
where  they  could  find  a  hotel  and  one  of  the  officers  of  the  village 
watched  their  movements  and  followed  them  until  they  disappeared 
in  the  daiicness  on  one  of  the  roads  leading  from  the  village. 

The  defendants  did  not  reside  in  Rochester;  they  gave  fictitious 
names,  and  stated  the  time  of  their  arrival  in  the  village  falsely.  Early 
the  next  morning  the  two  men  and  the  two  women  were  arrested  at 
Silver  Springs,  and  brought  back  to  Perry  in  an  automobile.  Shortly 
after  they  passed  a  certain  point  on  the  way  to  Perry  that  morning, 
a  revolver  was  found  by  the  roadside.  In  one  of  the  rooms  the  party 
occupied  Sunday  night  there  was  found  the  crystal  of  a  watch  with 
a  nick  in  it.  Urban  was  round-faced  and  had  red  hair.  Osmanski  was 
taller  and  stooped  a  little.  They  both  had  sweaters  under  their  coats 
and  wore  caps.  Both  Poles  who  were  assaulted  were  able  to  give 
general  descriptions  of  the  defendants  tending  strongly  to  identify 
them.  It  appeared  that  the  crystal  of  the  watch  that  was  stolen  was 
thin  and  nicked  and  did  not  fit  tightly,  so  that  it  often  fell  from  the 
case.  The  Pole  from  whom  the  watch  was  taken  recognized  the  crys- 
tal that  was  found  in  the  rooming  house  as  that  of  his  watch.  State- 
ments made  by  the  defendants  while  they  were  in  jail  were  testified 
to  connecting  them  with  the  crime.  Among  these  statements  was  one 
to  the  effect  that  the  revolver  had  been  thrown  away  on  their  way 
from  Silver  Springs  Tuesday  morning.  There  were  other  circum- 
stantes  pointing  to  the  guilt  of  these  defendants.  It  is  needless  to 
say  that  the  evidence  was  quite  sufficient  to  sustain  the  verdict  of  the 

jury- 
Counsel  for  the  appellant  argues  that  his  client  was  deprived  of  a 
legal  right,  because  he  was  not  asked  if  he  desired  the  aid  of  counsel 
when  he  was  arraigned  upon  the  indictment.  There  is  no  evidence 
that  he  was  deprived  of  such  right.  The  clerk's  minutes  show  that 
upon  the  arraignment  of  the  defendants  they  pleaded  not  guilty.  There 
was  no  claim  made  at  the  trial  that  they  were  not  informed  of  their 
right  to  counsel.  Before  the  trial  began,  counsel  was  assigned  to  de- 
fend them,  and  the  record  shows  that  he  performed  his  duty  faithfully 
and  well. 

[1]  The  counsel  for  the  appellant  also  argues  that  the  application 
of  the  appellant  for  a  postponement  of  the  trial  to  enable  him  to 
secure  counsel  from  Buffalo  was  improperly  denied.  When  this  ap- 
plication was  made  by  the  counsel  for  the  defendants  who  was  assigned 
by  the  court,  the  statement  of  the  district  attorney,  repeated  by  the 
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court  to  the  counsel,  that  eight  weeks  Ijefore  the  defendants  had  been 
told  by  the  district  attorn^  to  secure  counsel,  was  not  controverted. 
It  appeared  that  the  defendants  had  been  in  custody  since  the  time  of 
their  arrest  on  the  12th  day  of  October.  These  defendants  were  not 
inexperienced  men,  as  the  record  shows.  We  do  not  think  the  trial 
court  erred  in  the  disposition  of  the  application. 

We  do  not  think  the  appellant's  friticism  of  the  argument  of  the 
district  attorney  before  the  jury  is  well  founded.  The  evidence  was 
sufficient  to  justify  the  district  attorney*  in  claiming  that  the  women 
who  accompanied  these  defendants  were  not  their  wives,  as  already 
appears. 

[2]  When  sentence  was. about  to  be  pronounced  by  the  trial  court, 
the  defendant  stated  that  he  had  been  convicted  of  assault  in  the  third 
d^ree  and  robbery,  |uid  thereupon  the  sentence  already  referred  to 
was  pronounced.  A  motion  was  afterwards  made  by  the  defendant 
to  correct  that  part  of  the  judgment  of  conviction  which  fixed  the 
time  of  imprisonment  by  converting  the  same  into  an  indeterminate 
sentence  upon  the  daim  that  the  defendant  was  mistaken  in  saying 
that  he  had  been  convicted  of  the  crime  of  robbery.  This  motion  was 
met  by  an  affidavit  which  showed  that  he  had  been  convicted  of  the 
crime  of  receiving  stolen  property,  as  to  which  crime  the  sentence  of 
the  court  was  suspended  and  he  was  placed  on  probation.  So  that, 
whether  the  defendant  appellant  had  been  convicted  of  the  crime  of 
robbery  or  not,  it  appears  that  he  had  been  convicted  of  the  crime  of 
receiving  stolen  property,  which  is  a  felony,  so  that  he  was  not  en- 
titled to  an  indeterminate  sentence. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
affirmed.    All  concur. 


(179  App.  Dlv.  287) 

PBX)PLE  ex  rel.  DfilJ'HIAN  LODGE,  NO.  761,  L  O.  O.  P.,  T.  OAHOON  et  al., 

Board  of  Assessors. 

(Supreme  Coait,  Appellate  Division,  Fonrtta  Department    July  8,  1917.) 

Taxation  «=241(3) — Exemption— Fbatebnai,  Associations. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  §  4,  subd.  7,  providing,  anKHig 
otber  tilings,  tbat  real  property,  the  income  of  which  Is  used  exclusively 
for  the  relief  at  indigent  memliers  of  the  fraternity,  shall  be  exempt  trout 
taxation,  that  part  of  a  three-story  building  owned  by  Delphian  Lodge. 
No.  751,  L  O.  O.  F.,  and  not  used  exclusively  for  lodge  purposes,  was  not 
exempt  fronr  taxation,  where  the  surplus  Income  derived  therefrom  was 
transferred  into  the  general  fund  of  the  lodge,  for  benefits  or  whatever 
the  lodge  should  direct. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  {  392.] 

Appeal  from  Special  Term,  Seneca  County. 

Proceedings  by  the  People,  on  relation  of  Delphian  Lodge,  No.  751, 
I.  O.  O.  F.,  against  Edward  A.  Gaboon  and  others,  as  Board  of  Asses- 
sors of  Village  of  Waterloo.  From  an  order  of  the  Supreme  Court, 
confirming  the  report  of  a  referee,  and  adjudging  that  the  property 
of  relator  is  exempt  f  rcwn  taxation,  and  declaring  an  assessment  against 
relator's  property  void,  and  directing  it  to  be  stricken  from  the  assess- 

4s»For  other  cases  see  same  topic  t  KET-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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ment  roll,  and  further  adjudging  that  relator  recover  any  sums  that 
may  have  been  paid  since  the  issuing  of  the  writ  to  the  collecting  officer, 
and  that  relator  recover  $50  costs,  besides  $78.57  disbursements,  de- 
fendants appeal.    Reversed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

J.  Willard  Huff,  of  Waterloo  (W.  Smith  O'Brien,  of  Geneva,  of 
counsel),  for  appellant.  , 

MacDonald  Bros.,  of  Seneca  Falls  (William  S.  MacDonald,  of 
Seneca  Falls,  of  counsel),  for  respondent 

KRUSE,  P.  J.  The  relator,  a  domestic  fraternal  association,  organ- 
ized for  charitable  and  benevolent  purposes,  is  the  owner  of  certain 
real  property,  consisting  of  a  three-story  brick  block,  situate  in  the  vil- 
lage of  Waterloo,  N.  Y.,  which  it  alleges  is  wholly  exempt  from  tax- 
ation. The  building  has  four  stores  on  the  first  floor,  offices  and  ban- 
quet room  on  the  second  floor,  and  a  lodgeroom  on  the  third  floor. 
The  stores  and  other  parts  of  the  building  not  used  for  a  meeting  place 
or  other  lodge  purposes  by  the  relator  are  rented.  The  assessors  val- 
ued the  entire  property  at  $6,500  and  allowed  the  relator's  claim  for 
exemption  to  the  extent  of  $3,250,  being  the  fair  value  of  that  part  of 
the  premises  used  for  a  clubroom  and  lodgeroom. 

The  Special  Term  held  with  the  referee  that  the  entire  property  was 
exempt,  under  subdivision  7  of  section  4  of  the  Tax  Law,  as  claimed 
by  the  relator.  The  present  Tax  Law  (Laws  1909,  c.  62  [Consol. 
Laws,  c.  60])  is  a  codification  of  the  former  Tax  Law  (Laws  1896,  c 
908)  and  its  various  amendments  and  acts  supplemental  thereto.  Un- 
der subdivision  7  of  section  4  of  the  Tax  Law  as  it  existed  prior  to 
1903,  which  exempted  the  real  property  of  religious,  charitable,  benev- 
olent, and  similar  corporations  from  taxation,  it  was-  necessary,  in  or- 
der to  obtain  the  exemption,  not  only  that  the  association  should  be  or- 
ganized exclusively  for  such  purposes,  but  that  the  property  should  be 
used  exclusively  for  carrying  out  the  same,  and  that  no  rents,  profits, 
or  income  should  be  derived  therefrom;  and  it  was  specifically  pro- 
vided that  the  real  property  not  so  used  exclusively,  but  leased  or  other- 
wise used  for  other  purposes,  should  not  be  exempt.  If  a  portion  only 
was  so  used,  such  portion  should  be  exempt  to  the  extent  of  the  value 
thereof,  and  the  remaining  part  be  subject  to  taxation.  Clearly,  under 
this  exemption  provision,  the  rented  portion  of  the  buildin?  is  taxable. 
As  is  said  in  People  ex  rel.  Young  Men's  Ass'n  v.  Sayles,  32  App.  Div. 
197,  202,  53  N.  Y.  Supp.  67,  70,  affirmed  in  Court  of  Appeals  on  opin- 
ion below: 

"It  is  the  exclusive  use  of  tbe  real  estate  for  carrying  out  thereupon  one 
or  more  of  the  purposes  of  the  Incorporation  of  the  relator  which  confers  the 
rigrht  of  exemption,  and  not  the  benefits  accruing  to  It  and  Its  useful  work 
from  the  Income  derived  from  others  In  consideration  of  their  aae  of  the  real 
estate  for  their  purpoaeSb" 

In  1903  the  Tax  Law  was  amended  by  adding  an  additional  exemp- 
tion as  follows: 

"And  further  provided  that  the  real  property  of  any  fraternal  corpwatlon, 
association  or  body  created  to  build  and  maintain  a  building  or  buildings  for 
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Its  meeting  or  meettngs  at  the  general  assembly  of  its  members,  or  subordinate 
bodies  of  sndi  fraternity,  and  for  the  accommodation  of  other  fraternal  bodies 
or  associations,  the  entire  net  Income  of  which  real  property  is  exclusively  ap- 
plied or  to  be  used  to  build,  furnish  and  maintain  an  asylum,  or  asylums,  a 
home  or  homes,  a  school  or  schools  for  the  free  education  or  relief  ot  the 
members  of  such  fraternity  or  for  the  relief,  support  and  care  of  worthy  and 
Indigent  members  of  the  fraternity,  tbdr  wives,  widows  or  orphans,  shall  be 
exempt  from  taxation."    Laws  10(^  c  204. 

This  provision  was  incorporated  in  the  present  Tax  Law.  The  re- 
lator was  not  created  to  build  and  maintain  a  building  or  buildings  such 
as  is  described  in  this  provision,  nor  does  the  building  which  it  has 
built  answer  that  description.  Neither  is  the  entire  net  income  from  the 
real  property  to  be  exclusively  applied  or  used  for  the  purposes  therein 
stated.  The  contention  that  the  net  income  from  the  rented  portion 
of  this  block  is  to  be  used  for  the  relief,  support,  and  care  of  worthy 
and  indigent  members  of  the  fraternity,  their  wives,  widows,  and  or- 
phans,  I  think  is  without  foundation.  While  a  separate  accotmt  is  kept 
of  the  income  from  its  real  property,  and  the  funds  kept  separate,  the 
referee  finds  that,  if  there  is  any  surplus  in  the  real  estate  fund  over 
and  above  the  carrying  charges  of  the  property,  it  will  be  subject  to 
transfer  into  the  general  fund  of  the  loc^ge,  to  be  devoted  to  the  chari- 
table and  benevolent  purposes  provided  by  its  constitution  and  by-laws, 
and  according  to  the  testimony  of  one  of  the  relator's  trustees  it  will  go 
to  the  lodge  fund  for  benefits  or  whatever  the  lodge  directs.  Provision 
is  made  for  the  payment  from  this  general  fund  of  sick  and  funeral 
benefits,  but  such  payment  is  not  limited  to  indigent  members  alone. 
Every  member  in  good  standing,  disabled  by  sicloiess  or  bodily  acci- 
dent, if  such  disability  proceeds  from  no  immoral  conduct  on  his  part, 
is  entitled  to  weekly  benefits  during  the  period  of  disability,  and,  in 
case  of  the  death  of  a  member  or  his  wife,  of  certain  sums  toward  the 
burial  expenses.  A  member  may  be  worthy,  but  not  indigent.  Botli 
are  requisite  to  come  within  this  exemption  provision.  I  am  unable 
to  see  how  the  relator's  real  estate  can  be  exempted  under  any  of  tlie 
provisions  contained  in  tiiis  subdivision. 

I  think  that  the  order  should  be  reversed,  and  the  writ  dismissed, 
with  costs.    All  concur. 


a79  App.  Dlv.  296) 

In  re  MACK'S  ESTATB. 

(Snpreme  CJourt,  An)ellate  Division,  Fourth  Department.    July  S,  1917.) 

1.  DSSCKNT    AHD    DiBIBlBnTION    «S»41— BlOHT    OF    SoLE    SORVIVINO    SiBTEB— 

Statute. 

tJnder  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  {  98,  subda.  6,  13, 
the  sole  surviving  sister  by  the  half  blood  of  deceased  took  the  surplus 
of  the  personal  property  left  for  distribution. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  g§ 
116,  117.] 

2.  Dkscewt  and  Distbibidtion  <e=941— Realty— Right  of  Subviving  Sisteb 

or  Havt  Blood— Statutes— Sisteb. 

Under  Decedent  Estate  Law,  {  87,  the  sole  surviving  sister  by  the  half 
blood  of  deceased  took  title  to  the  realty,  if  not  devised ;    the  exception 

^S9For  oUi«r  mm*  pm  mom  topic  A  KBT-NUMBER  In  all  K«7-Numb«r«d  Dlgmtii  &  IndexM 
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of  section  90,  providing  that  relatives  of  the  half  blood,  etc.,  aball  Inherit 
equally  with  those  of  the  whole  blood  In  the  same  degree,  unless  the  in- 
heritance came  to  the  intestate  by  descent,  etc.,  from  an  ancestor,  In 
which  case  all  those  who  are  not  of  the  blood  of  such  ancestor  diall  be 
excluded,  having  no  application,  the  sister  and  the  daughter  of  a  steter 
of  deceased's  mother,  from  whoctf  the  realty  came  to  deceased,  not  being 
related  in  the  same  degree  to  deceased. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  C«it  Dig.  {{ 
116,  117.] 

Appeal  from  Surrogate's  Court,  Chautauqua  County. 

In  the  matter  of  the  estate  of  Uzzie  T.  Mack,  deceased.  From  a 
decree  of  the  surrogate,  denying  the  petition  of  Ellen  L.  Stillinger  for 
leave  to  intervene  in  the  proceeding  to  probate  deceased's  alleged  will, 
and  to  set  aside  the  probate,  Stillinger  appeals.    Decree  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  MERRELL,  and  DE 
ANGEUS,  JJ. 

Reginald  F.  Penton,  of  Buffalo,  for  appellant. 

Louis  L.  Thrasher,  of  Jamestown,  for  special  guardian. 

KRUSE,  P.  J.  Lizzie  T.  Mack  died,  leaving  real  and  personal  prop- 
erty. Her  father  and  mother  predeceased  her,  and  she  left  no  descend- 
ants, and  no  brothers  and  sisters,  except  a  sister  of  the  half  blood.  The 
sisters  had  a  common  father,  but  different  mothers.  The  real  property 
came  to  Lizzie  T.  Mack  by  inheritance  from  her  mother.  Lizzie  T. 
Mack's  mother  had  a  sister,  whose  daughter  seeks  to  intervene  to  con- 
test the  will  of  Lizzie  T.  Mack.  This  is  resisted  by  the  special  guard- 
ian of  an  infant  legatee  named  in  the  will,  upon  the  ground  that  the 
petitioner  has  no  interest  in  the  property  of  the  deceased.  Clearly  this 
is  so  as  to  the  personal  property. 

[1]  Under  the  Decedent  Estate  Law  the  sole  surviving  sister  takes 
the  whole  surplus  of  the  personal  property  left  for  distribution  (sec- 
tion 98,  subdivisi<»i  5),  and  that  is  so  although  she  is  a  relative  of  the 
half  blood  (Id.  subd.  13). 

[2]  The  title  to  the  real  estate,  if  not  devised,  likewise  passed  to 
the  sister  under  section  87  of  tfie  Decedent  Estate  Law,  unless  the  limi- 
tation or  exception  contained  in  section  90  applies.  That  section  reads 
as  follows: 

"Sec.  90.  Relative*  of  the  half  ilooi.  Relatives  of  the  half  blood  and  their 
descendants,  shall  inherit  equally  with  those  of  the  whole  blood  and  their 
descendants,  in  the  same  degree,  unless  the  inheritance  came  to  the  intestate 
by  descent,  devise  or  gift  from  an  ancestor;  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  such  inheritance." 

I  think  the  limitation  or  exception  contained  in  that  section  has  no 
application  to  this  case,  for  the  reason  that  the  sister  and  the  petitioner 
are  not  related  in  the  same  degree  to  Lizzie  T.  Mack.  The  relation- 
ship of  the  sister  is  several  degrees  nearer  than  the  petitioner,  who  is 
a  cousin.  I  am  not  aware  that  the  precise  question  here  involved  has 
ever  been  passed  upon  by  any  appellate  court  in  this  state.  It  was  ad- 
verted to  by  Mr.  Justice  Laughlin  in  his  opinion  in  Fanners'  I^an  & 
Trust  Company  v.  Polk,  166  App.  Div.  43,  151  N.  Y.  Supp.  618.  But 
the  appellate  courts  in  other  states  have  passed  upon  questions  arising 
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under  similar  provisions  in  the  intestate  laws  of  those  states.  Matter 
of  the  Estate  of  Smith,  131  Cal.  433,  63  Pac.  729,  82  Am.  St.  Rep. 
358;  Rowley  v.  Stray,  32  Mich.  70;  Robertson  v.  Burrell,  40  Ind. 
328;  Bond  v.  Irwin,  113  Ind.  243,  15  N.  E.  272;  Estate  of  Kirkendall, 
43  Wis.  167. 

These  decisions,  I  think,  support  or  tend  to  sa{^rt  the  conclusion 
here  reached.  It  is  unnecessary  to  discuss  them,  or  the  various  statutes 
under  which  they  were  niade,  or  to  collate  or  comment  upon  the  other 
cases  cited  by  counsel,  which  threw  more  or  less  light  upon  this  ques- 
tion. It  is  enough  to  state  our  conclusion.  We  hold  that  a  sister  of 
the  half  blood  is  a  sister  within  the  meaning  of  section  87,  and  the  rule 
of  inheritance  relating  to  ancestral  estates,  excluding  relatives  not  of 
the  blood  of  the  ancestor,  applies  only  in  the  case  of  such  a  sister  where 
there  is  another  relative  of  the  blood  of  the  ancestor  related  in  the 
same  degree  to  the  intestate  as  the  sister.  We  do  not  decide  that  the 
rule  here  applied  extends  to  every  class  of  relatives,  however  remote 
the  relationship  to  the  intestate  may  be.  We  confine  our  decision  to 
the  precise  question  here  involved ;   further  we  need  not  go. 

The  decree  of  the  surrogate  should  be  affirmed,  with  costs.  All 
conciu". 


a79  App.  Dlv,  290)  „„^„,„      „..„. 

PBOPIiB  y.  MAT. 

(Sapreme  Court,  Aitpellate  Division,  Foartli  Department.    July  8,  1917.) 

IlfDICranCNT  AND  iNrOBMATION  «=»130 — Chaboino  Two  Oitbnsbs. 

Tbe  first  count  of  the  Indictment  charged  that  the  defendant  broke 
Into  a  car  of  the  railroad  company,  the  same  being  a  car  in  which  dlrers 
goods,  wares,  etc.,  were  then  and  there  kept  for  use,  etc.,  with  Intent 
feloniously  and  burglariously  to  steal,  etc.  The  second  count  charged 
defendant  with  stealing  a  quantity  of  poultry,  to  wit,  etc.,  then  and  there 
in  possession  of  the  railway  company,  of  the  goods,  chattels,  and  personal 
property  of  S.  &  Co.,  the  true  ownersl  The  third  count  charged  defendant 
with  receiving  stolen  property,  In  that,  etc.,  a  quantity  of  poultry,  to  wit, 
etc.,  stolen  from  the  railroad  CMupany,  by  a  certain  other  person  or 
persons  unknown,  and  did  feloniously  buy,  etc.,  well  knowing  the  said 
goods,  etc.,  tq  have  been  feloniously  stolen,  etc.  Held,  that  the  indictment 
was  demurrable,  because)  stating  more  than  one  crime ;  it  not  appearing 
that  the  property  which  defendant  was  charged  with  stealing  was  con- 
tained In  the  car  which  he  was  charged  with  breaking,  nor  that  the 
articles  which  he  was  charged  with  stealing  were  the  same  as  those  cov- 
ered by  the  third  count. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  fS  419-423.] 

Foote  and  De  Ang^s,  JJ.,  dissenting. 

Appeal  frwn  Trial  Term,  Ontario  County. 

Martin  May  was'  convicted  of  larceny,  and  he  appeals.    Reversed. 
Argued  before  KRUSE,  P.  J.,  and  FOOTE   LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

P.  H.  Leahy,  of  Canandaigua,  for  appellant. 

N.  D.  Lapham,  Dist.  Atty.,  of  Geneva,  for  the  People. 
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PER  CURIAM,  Judgment  of  conviction  and  order  reversed,  and 
indictment  dismissed.  All  concur,  except  FOOTE  and  DE  ANGE- 
LIS,  JJ.,  who  vote  for  a  new  trial,  in  an  opinion  by  DE  ANGELIS,  J. 

KRUSE,  P.  J.  I  concur  for  reversal,  upon  the  ground  that  the  in- 
dictment is  demurrable,  because  it  states  more  than  one  crime.  It 
does  not  appear  that  the  property  which  the  defendant  is  charged  with 
stealing  was  contained  in  the  car  which  he  is  charged  with  breaking 
into.  Neither  does  it  appear  that  the  articles  which  he  is  charged  with 
having  stolen  are  the  same  as  those  covered  by  the  charge  of  criminally 
receiving  stolen  property.  I  do  not  see  how  it  can  be  inferred  that  it 
was  the  same  property,  simply  because  in  both  cases  it  was  poultry, 
in  the  absence  of  any  statement  to  that  effect,  in  view  of  the  state- 
ment in  the  indictment  that  the  property  so  criminally  received  by  the 
defendant  was  stolen  by  some  person  unknown  to  the  grand  jury. 

As  to  the  other  point,  it  is  possible  that  the  words  "third  d^ree" 
may  be  regarded  as  mere  surplusage,  but  we  need  not  determine  that 
question. 

DE  ANGELIS,  J.  (dissenting).  The  defendant,  Martin  May,  with 
two  others,  was  indicted  for  the  crimes  of  burglary  in  the  third  degree, 
petit  larceny,  and  recdving  stolen  property.  A  demurrer  was  inter- 
posed to  the  indictment,  to  the  effect  that  the  same  failed  to  conform 
to  the  requirements  of  sections  275  and  276  of  the  Code  of  Criminal 
Procedure,  and  charged  more  than  one  crime,  in  violaticm  of  sections 
278  and  279  of  such  Code.  Upon  this  appeal  the  appellant  urges  that, 
assuming  that  the  three  crimes  charged  in  the  indictment,  if  properly 
pleaded,  might  be  charged  in  one  indictment  by  separate  counts,  as 
growing  out  of  one  and  the  same  transaction  (People  v.  Wilson,  151 
N.  Y.  403,  45  N.  E.  862),  they  are  not  so  pleaded. 

No  criticism  is  made  of  the  first  count  in  the  indictment,  which 
charges  the  offense  of  burglary  in  the  third  degree.  That  count  charges 
in  substance  that  the  defendant,  Martin  May,  and  James  Schultz  and 
Harry  Sheets,  on  or  about  the  1st  day  of  February,  1914,  in  the  town 
of  Manchester,  in  the  county  of  Ontario,  feloniously  and  burglariously 
broke  into  and  entered  the  box  car  of  the  Lehigh  Valley  Railroad  Com- 
pany, the  same  being  a  car  in  which  divers  goods,  wares,  and  mer- 
chandise and  valuable  things  were  then  and  there  kept  for  use,  sale, 
and  deposit,  with  intent  the  goods,  chattels,  and  personal  property  of 
Swift  &  Co.,  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  state  of  Illinois,  then  and  there  in  the  possessicwi  of  the  Lehigh 
Valley  Railroad  Company,  then  and  there  being,  then  and  there  fe- 
loniously and  burglariously  to  steal,  take,  and  carry  away,  against  the 
form  of  the  statute,  etc. 

Under  subdivision  4  of  section  400  of  the  Penal  Law  (Consol.  Laws, 
c.  40),  a  railway  car  is  declared  to  be  a  building,  within  the  meaning  of 
the  term  "building"  as  used  in  article  38  of  tliat  law,  in  which  artide 
the  different  degrees  of  burglary  are  defined  and  their  punishment  pre- 
scribed. In  other  words,  this  first  count  of  the  indictment  charges 
the  defendant  and  his  confederates  with  feloniously  and  burglariously 
breaking  into  and  enterinjg  the  car  in  which  the  goods,  chattels,  and 
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personal  property  of  Swift  &  Gj.  were  located,  with  intent  to  steal 
the  same. 

The  second  count  charges  the  defendant  and  his  confederates  with 
the  crime  of  petit  larceny,  committed  on  or  about  the  1st  day  of 
February,  1914,  at  the  town  of  Manchester,  in  the  said  county,  in 
stealing  "a  quantity  of  poultry,  to  wit,  dressed  chickens  and  turkeys,  of 
tlie  value  of  about  $15,  then  and  there  in  the  possession  of  the  Lehigh 
Valley  Railroad  CcMnpany,  of  the  goods,  chattels,  and  personal  prop- 
erty of  Swift  &  Co.,  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Illinois,  the  true  owner  of  the  same,"  etc.  In 
other  words,  this  second  count  of  the  indictment  charges  the  defend- 
ant and  his  confederates  with  stealing  dressed  chickens  and  turkeys 
of  the  value  of  about  $15  in  the  possession  of  the  Lehigh  Valley  Rail- 
road Companjr,  "of  the  goods,  chattels,  and  personal  property  of  Swift 
&  Gj."  While  the  pleader  did  not  use  the  expression  "described  in 
the  first  count  of  this  indictment,"  after  the  words  "of  the  goods, 
chattels,  and  personal  property  of  Swift  &  Co.,"  that  is  what  he  meant, 
and  what  the  ordinary  reader  would  understand  him  to  mean.  Under 
the  rule  laid  down  in  section  282  of  the  Code  of  Criminal  Procedure, 
that  pleading  is  good,  although  it  may  not  be.  scientific. 

The  third  count  charges  the  defendant  and  his  confederates  with  the 
crime  of  receiving  stolen  property,  in  that  "on  the  day  and  in  the  year 
aforesaid,  at  the  town  and  county  afcMresaid,  a  quantity  of  poultry,  to 
wit,  dressed  chickens  and  turkeys  of  the  value  of  about  $15,  then  and 
there  in  the  possession  of  the  Lehigh  Valley  Railroad  Company,  by  a 
certain  other  person  or  persons  to  the  grand  jury  aforesaid  unknown, 
then  and  there  lately  before  feloniously  stolen  from  the  said  unknown 
person  or  persons  unlawfully  and  unjustly,  did  feloniously  buy,  re- 
ceive, and  have,  they,  the  said  Martin  May,  James  Schultz,  and  Harry 
Sheets,  then  and  there  well  knowing  the  said  goods,  chattels,  and  per- 
sonal property  to  have  been  feloniously  stolen,  contrary  to  the  form  of 
the  statute,"  etc.  It  seems  to  me  that  the  identity  of  description,  to 
wit,  "a  quantity  of  poultry,  to  wit,  dressed  chickens  and  turkeys,  of  the 
value  of  about  $15,  then  and  there  in  the  possession  of  the  Lehigh  Val- 
ley Railroad  Company,"  appearing  in  the  second  count  and  in  the  third 
count  of  the  indictment,  shows  that  the  pleader  described  and  intended 
to  describe  the  same  property  in  both  counts,  and  that  the  defendant 
was  fully  informed  that  he  was  charged  in  the  second  count  with  steal- 
ing the  same  property  which  he  was  charged  with  concealing  in  the 
third  cotuit.  I  think  this  indictment  conforms  to  the  pertinent  provi- 
sions of  the  Code  of  Criminal  Procedure,  to  wit,  sections  275,  276, 
278,  279,  282,  284,  and  285.  There  is  authority  to  sustain  this  indict- 
ment. People  V.  Rose,  15  N.  Y.  Supp.  815;  People  v.  Callahan,  29 
Hun,  580,  582.  This  indictment  may  also  be  .sustained  within  the 
spirit  and  logic  of  Taylor  v.  People,  12  Hun,  212. 

It  is  urged  by  the  appellant  that  the  trial  court  erred  in  correcting 
the  verdict  of  the  jury  after  it  had  been  rendered  and  recorded  and  the 
jury  had  been  discharged.  The  fact  seems  to  be  unchallenged  that, 
when  the  foreman  of  the  jury  reported  the  verdict,  he  reported  it  in 
this  form :  "We  find  the  defendant  guilty  of  the  crime  of  petit  larceny 
in  the  third  degree."  Thereupon  the  jury  were  polled  and  thereafter 
166  N.T.S.— 23 
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discharged,  and  they  passed  into  the  body  of  the  courthouse.  It  was 
after  all  this  that  the  trial  judge  directed  the  change  in  the  verdict,  so 
as  to  eliminate  therefrom  the  words  "in  the  third  degree."  I  think 
this  was  beyond  his  power.  He  should  have  permitted  the  jury  to  cor- 
rect their  error  under  section  447  of  the  Code  of  Criminal  Procedure. 
It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

FOOTE,  J.,  concurs. 


(17»  App.  Dlv.  313) 

WALKBR  y.  MABCELLUS  &  O.  L.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  3,  1917.) 

1.  D>Bm>8  <S=>144(1) — Conditions — Conbtbuction. 

Ko  particular  woida  are  essential  to  create  conditions  precedent  or  sub- 
sequent. 

[Kd.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  iJ  452,  469,  470,  472.] 

I 

2.  Deeds  ®=>138— Gxceptionb  and  Reservations  Distinouished. 

A  reservation  is  not  a  part  of  the  title,  but  an  exception  Is  something 
carved  out  of  the  thing  granted. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent.  Dig.  i  456.] 

3.  Deeds  ^=>145 — Exceptions  and  Resesvations — Construction. 

The  general  tendency  of  the  courts  Is  to  construe  exceptions  and  raserra- 
tlona  as  conditions  subsequent;  in  other  words,  as  covenants,  rather  than 
as  conditions  worlilng  forfeiture  of  titles. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent.  Dig.  S  471.] 

4.  Railroads  <S=»71 — Grant  op  Right  of  Wat — Exceptions — Operation. 

A  grant  of  right  of  way,  excepting  a  limekiln,  with  lond  it  occupied,  so 
long  as  it  was  used  as  such,  conveyed  no  title  to  such  land,  but  at  most  a 
possibility  of  title  following  breach  of  condition  for  continuous  use  of 
kiln. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f  167.] 

5.  Railroads  <8=»71— ^3rant  of  Right  or  Wat — Conditions — Breach — ^Bur- 

den OF  I'aooF. 

X\i  an  action  of  ejectment  to  recover  land  with  limekiln  thereon,  except- 
ed out  of  a  conveyance  so  long  as  It  Is  used  as  such,  burden  Is  on  grantee 
to  prove  breach  of  condition. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  g  167.] 

6.  Railroads  ®=371 — Grant  of  Right  of  Way — Conditions — Perfobuancb 

-^pnevention  by  grantee. 

Where  a  right  of  way  is  conveyed  to  a  railroad,  reserving  and  excepting 
a  limekiln,  with  land  It  occupies,  so  long  as  it  is  used  as  such,  the  rail- 
road cannot,  by  destroying  the  kiln  without  authority,  work  forfeiture  of 
plaintifC's  rights  and  acquire  title  to  the  land,  since  failure  to  observe 
condition  was  prevented  by  grantee. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  g  167.] 

7.  Railroads  <S=»194(4) — Foreclosure  of  Mortgage — Riour  of  Wat — Excep- 

tions— Right  of  i?URCuASER  frou  Grantee. 

Neither  one  who  buys  right  of  way  at  foreclosure  sale  nor  his  grantee 
obtains  better  title  to  a  Umekiln,  reserved  out  of  a  conveyance  to  the 
mortgagor,  than  the  latter  did. 

[I'M.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |  649.] 

C=»For  other  cans  >ae  same  toplo  A  KBT-NUMBER  In  all  Key-Numbered  Digesu  ft  lodexe* 
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Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Laura  E.  Walker  against  the  Marcellus  &  Otisco  Lake 
Railroad  Company,  From  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Howard  R.  Bayne,  of  New  York  City,  for  appellant. 
Harry  Barber,  of  Syracuse,  for  respondent. 

LAMBERT,  J.  The  action  is,  in  form,  ejectment.  Upon  the  trial, 
at  the  close  of  the  evidence,  the  court  directed  a  verdict  for  the  plain- 
tiff, according  possession  of  the  property  to  plaintiff,  and  submitting 
to  the  jury  the  question  of  damages  only.  The  jury  found  that  the 
land  had  no  rental  value,  and  hence  the  verdict  stands  as  simply  one 
decreeing  ownership  and  right  of  possession  in  the  plaintiff.  Briefly, 
the  facts  are  as  follows : 

The  property  involved  is  that  portion  of  the  little  square  indicated 
upon  the  map  in  the  record,  marked  "limekiln"  included  within  the 
confines  of  the  right  of  way  now  claimed  to  be  owned  by  the  appellant. 
On  April  24,  1914,  the  plaintiff  became  the  owner  of  a  certain  piece  of 
land,  embodying  the  lands  here  in  dispute.  On  the  19th  of  July,  1900, 
she  deeded  to  the  Marcellus  Electric  Railroad  Company  a  right  of  way 
identified  upon  said  map.  At  the  time  of  her  purchase,  in  1894,  there 
was  on  the  property  in  question  a  limekiln,  which  was  operated  by  the 
plaintiff  or  some  members  of  her  family,  up  to  within  one  year  of  the 
time  of  its  destruction.  The  greater  part  of  this  kiln  was  located  with- 
in the  right  of  way  conveyed  by  the  plaintiff  to  the  Marcellus  Railroad 
Company,  but  was  expressly  excepted  from  such  conveyance.  (See 
fols.  100  to  104.) 

The  railroad  was  in  process  of  building,  and  approached  the  vicinity 
of  this  limekiln,  about  September,  1900.  As  the  construction  approach- 
ed this  locality,  effort  was  made  by  the  railroad  company  to  open  nego- 
tiations looking  to  a  purchase  of  the  limekiln.  These  negotiations  were 
fruitless,  and  finally  the  grading  contractor  of  the  Marcellus  Electric 
Railroad  Company,  in  the  presence  of  the  treasurer  and  attorney  for 
the  railroad  company  and  with  the  acquiescence  of  the  railroad's  chief 
engineer,  entered  upon  this  property  and  tore  down  and  destroyed  the 
limekiln,  established  their  grades,  and  laid  their  track  as  it  exists  now, 
directly  over  the  site  of  the  kiln. 

In  August,  1903,  foreclosure  judgment  was  entered  against  the  Mar- 
cellus Electric  Railroad  Company  and  its  properties  were  all  sold  by  a 
referee  to  Willard  P.  Barrows,  and  in  1905  Barrows  deeded  the  same 
to  the  defendant  in  this  action,  of  which  defendant  company  he  be- 
came treasurer  and  general  manager,  and  which  position  he  held  for 
several  years.  The  foreclosure  deeds,  and  that  from  Barrows  to  the 
defendant,  each  contained  the  same  exception  set  forth  in  the  deed 
from  the  plaintiff  to  the  Marcellus  Electric  Railroad  Company. 

UpcKi  these  facts  the  verdict  was  directed,  and  its  correctness  turns 
upon  the  construction  to  be  placed  on  the  conveyance  from  plaintiff  to 
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the  Marcellus  Electric  Railroad  Company.    That  deed  contained  the 
following  exception : 

"Said  grantor  reserves  and  excepts  out  of  the  aforesaid  premises  for  her- 
self, her  heirs,  grantees,  lessees,  and  assigns,  the  limekiln  and  the  land  that 
the  same  now  occupies,  so  long  as  said  limekiln  is  kept  and  used  for  the  pur- 
pose of  burning  lime,  and  a  burning  of  any  qnantitjr  of  lime  at  said  kiln  in  any 
year  shall  be  a  keeping  and  using  of  sold  kiln  'for  the  purpose  of  burning 
lime'  for  that  year.  Said  grantor,  her  heirs,  grantees,  lessees,  and  assigns, 
are  also  to  have  the  right  and  privilege  of  repairing  said  limekiln,  and  she  and 
they  are  to  have  all  the  other  rights,  privileges,  and  appurtenances  she 
heretofore  or  now  uses  and  enjoys  at  said  limekiln." 

The  appellant  argues  that  this  clause  created  a  condition  precedent 
to  the  retention  of  title  by  the  plaintiff  of  the  price  of  land  in  dispute, 
and  argues  that  it  was  necessary  for  plaintiff  to  both  plead  and  prove 
the  operation  of  the  limekiln  at  all  times,  up  to  within  a  year  of  the 
bringing  of  the  action,  and  that  for  failure  so  to  do  the  plaintiff  should 
have  been  nonsuited.  The  contention  of  the  defendant  is  that  the 
clause  in  question  reserved  out  the  title  to  this  disputed  parcel,  and 
that  hence  title  thereto  never  vested  in  the  Marcellus  Electric  Railroad 
Company  at  all,  and  that  the  most  that  can  be  said  for  the  conveyance 
is  that  it  created  a  condition  subsequent,  upon  the  happening  of  which 
the  title  might  possibly  be  said  to  then  vest  in  the  grantee.  The  re- 
spondent further  argues,  because  of  the  destruction  of  the  limekiln,  at 
the  suggestion  and  with  the  acquiescence  of  the  grantee  in  the  deed, 
that  if,  in  fact,  the  deed  does  create  a  condition  subsequent,  that  con- 
dition never  became  operative  because  of  such  destruction;  in  other 
words,  that  the  railroad  company  could  not  by  its  act  render  impossible 
observations  of  the  condition,  and  then  assert  claim  to  the  title  founded 
upon  a  failure  to  observe  that  condition. 

LI  ]  It  seems  clear  to  me  that  the  verdict  is  correct  and  was  properly 
directed.  No  particular  words  arc  essential  to  create  conditions  pre- 
cedent or  subsequent.  Each  deed  is  to  be  construed  in  the  light  of 
the  circumstances  surrounding  it,  and  the  real  inquiry  is  the  intention 
of  the  parties. 

[2]  A  reservation  is  not  a  part  of  the  title,  but  an  exception  is  some- 
thing carved  out  of  the  thing  granted.  Rents  may  be  reserved  while 
title  is  conveyed,  but  it  is  not  unusual  to  embody  in  the  conveyance 
a  description  of  more  than  it  is  intended  to  convey,  and  then  carve  out 
therefrom  a  portion  by  way  of  exception.  This  distinction  between 
reservations  and  exceptions  is  pointed  out  in  numerous  cases,  begin- 
ning with  Craig  v.  Wells,  11  N.  Y.  315,  and  further  illustrated  by 
Blackman  v.  Striker,  142  N.  Y.  561,  37  N.  E.  484,  Hathaway  v.  Payne, 
34  N.  Y.  114,  Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42  N.  E.  1059. 
and  also  City  Club  of  Auburn  v.  McGeer,  198  N.  Y.  609,  92  N.  E.  105. 

[3]  The  general  tendency  of  the  courts  is  to  construe  such  clauses 
as  conditions  subsequent ;  in  other  words,  as  covenants  rather  than  as 
conditions  working  forfeitures  of  titles. 

[4,  5]  Examination  of  the  exception  in  question  indicates  clear  in- 
tention to  reserve  out  from  the  grant  this  particular  parcel  of  land. 
It  is  expressly  excepted  out  of  the  lands  conveyed,  and  hence  that 
deed  conveyed  to  the  railroad  company  no  title  at  all  in  this  disputed 
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parcel.  At  most,  it  conveyed  a  mere  possibility  of  title  following 
breach  of  the  condition  for  continuous  use  of  the  kiln.  This  being 
true,  the  burden  was  not  upon  the  plaintiff  to  show  a  continuous  use, 
but  upon  the  defendant  to  show  a  breach  of  tiie  condition. 

[8]  Further,  the  point  seems  well  taken  that  the  railroad  company 
instigated  and  was  directly  responsible  for  the  destruction  of  the 
kiln,  and  that  that  occurred  at  a  time  when  the  railroad  company  was 
recognizing  title  thereto  in  the  plaintiff  and  seeking  to  purchase  her 
interest.  The  railroad  could  not,  ty  destroying  the  kiln  without  au- 
thority, work  a  forfeiture  of  plaintiff's  rights,  and  under  those  circum- 
stances the  right  of  reverter  (if  it  may  be  so  termed)  would  never 
ripen  into  a  title,  predicated,  as  such  title  must  be,  upon  failtuie  to 
observe  the  condition,  prevented  by  the  grantee's  destruction. 

[7]  The  railroad  company,  in  dtis  position,  could  not,  tturough  the 
foredosure,  pass  on  to  Barrows  any  greater  title  than  it  had;  and 
hence  the  deed  to  Barrows  conveyed  nothing  other  than  the  mere  pos- 
sibility of  a  title,  and  even  that  charged  with  the  effect  of  the  destruc- 
tion by  the  railroad  company.  The  like  is  true  with  reference  to  the 
deed  to  the  defendant  Hence,  upon  Ae  conclusion  of  the  proof,  the 
evidence  showed  a  title  in  the  plaintiff  and  no  title  in  the  defendant. 
It  showed  a  withholding  of  possession,  without  right  of  law,  and  hence 
the  verdict  was  ccMnpeUed  in  favor  of  the  plaintiff. 

I  therefore  rec(Mnmend  an  affirmance  of  ^is  case.   All  concur. 


DAVIS  V.  BTJKNS  et  al. 
(Stipreme  Court,  Appellate  Division,  Fourth  Department    July  3,  1917.) 

PABrmxoir  «=»8S— Mobtoase  on  Pbopebtt — AssvKPimjt  by  PABTncs — Biotct. 

A  trustee  In  tmnkroptcy  sold  an  undivided  half  Interest  in  certain  land 
to  defendant  subject  to  a  mortgage.  The  conveyance  made  no  mention 
thereof.  About  a  week  later,  J.,  who  owned  the  other  half  interest  in 
same  land,  sold  it  to  the  plaintiff.  The  deed  to  plaintiff  provided  that 
the  property  was  sold  subject  to  the  mortgage,  "which  the  party  of  the 
second  part  hereby  assumes."  Held,  In  a  partition  between  plaintiff  and 
defendant,  that  as  plaintifTs  assumption  of  the  mortgage  was  not  for 
the  benefit  of  defendant  or  his  share  in  the  land,  and  did  not  change  de- 
fendant's primary  obligation  to  pay  his  share  of  Uie  mortgage  debt  de- 
fendant was  liable  for  one-half  of  such  debt. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  8  ^^54.] 

Merrell,  J.,  dissenting. 

Appeal  from  Special  Term,  Lewis  County. 

Action  by  Roy  P.  M.  Davis  against  James  W.  Bums,  impleaded 
with  others.  From  that  part  of  the  interlocutory  judgment  directing 
the  referee,  appointed  to  make  the  sale  of  the  premises,  to  pay  over  to 
the  named  defendant  the  balance  of  an  undivided  half  of  the  proceeds 
of  the  sale,  and  then  deduct  out  of  the  remaining  half  belonging  to 
plaintiff  the  sum  of  $2,000  and  interest  thereon,  and,  if  there  should 
remain  any  sum  after  so  paying  said  mortgage  debt  and  interest  than 
the  $2,000  and  interest,  he  shall  pay  the  balance  to  the  plaintiff,  and, 

4s>For  oUiar  cue*  «ea  same  topic  *  KBST-NUMBEB  In  bU  Key-Numbered  DlsesU  ft  lodexe* 
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if  there  should  not  be  enough  to  pay  said  mortgage  dd>t  and  interest, 
the  referee  should  report  the  deficiency  and  pay  to  the  attorneys  for 
said  defendant  their  costs  and  disbursements  to  be  taxed,  plaintiff  ap- 
peals.   Modified  and  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Francis  K.  Purcell,  of  Watertown  (Purcell,  Cullen  &  Purcell,  of 
Watertown,  of  counsel),  for  appellant. 

C.  E.  Norris,  of  Carthage  (Kilby  &  Norris,  of  Carthage,  of  counsel), 
for  respondent. 

FOOTE,  J.  This  action  is  brought  to  partition  certain  lands,  sit- 
uate in  Lewis  county,  owned  by  the  plaintiff  and  the  defendant  Bums 
in  equal  undivided  shares  as  tenants  in  common.  The  defendant  Susie 
Yousey  has  an  inchoate  right  of  dower  in  the  share  of  the  defendant 
Bums,  and  the  defendant  Edna  Davis  in  the  share  of  the  plaintiff.  By 
the  decree  the  lands  are-directed  to  be  sold  and  a  mortgage  of  $2,000  up- 
on the  premises  held  by  the  defendant  Bums  to  be  paid  in  full  from  the 
plaintiff's  share  of  the  proceeds  of  sale.  Plaintiff  appeals,  and  con- 
tends that  the  mortgage  should  be  paid,  one-half  from  the  proceeds 
of  each  undivided  share. 

The  solution  of  this  question  depends  upon  the  equities  of  the  respec- 
tive parties  in  respect  to  this  mortgage,  which,  in  form,  covers  both 
undivided  shares  alike.  The  ground  upon  which  it  has  been  held 
chargeable  wholly  upon  plaintiff's  share  is  that  the  deed  of  plaintiff's 
share  to  him  contains  a  clause  by  which  he  assumes  and  agrees  to  pay 
the  mortgage.  At  that  time  defendant  Bums  did  not  own  the  mortgage. 
It  was  then  held  by  one  Lindemuth.  Bums  acquired  it  by  purchase  on 
May  15,  1915,  about  a  month  after  the  deed  to  plaintiff,  and  only  five 
days  before  this  action  was  begun.  I  have  reached  the  conclusion  that 
Bums'  share  was,  at  the  time  he  bought  it,  chargeable  in  equity  with  the 
payment  of  one-half  this  mortgage,  and  that  he  bought  only  the  equity 
of  redemption  subject  to  such  charge;  that  this  primary  liability  of 
Bums'  share  was  not  changed  or  affected  by  plaintiff's  agreement  to 
assume  the  mortgage  on  his  purchase  of  the  other  undivided  half  of  the 
property ;  that  such  agreement  was  not  made  for  the  benefit  of  Bums, 
or  his  share;  and  that  Burns'  subsequent  purchase  of  the  mortgage 
gives  him  no  right  or  equity  to  shift  thd  burden  of  one-half  the  mort- 
gage from  his  share  and  impose  it  upon  plaintiff's. 

The  pertinent  facts,  as  proved  and  found  by  the  referee,  are :  That 
on  December  10,  1906,  the  premises  were  owned  in  fee  by  the  White 
Rock  Lime  Company,  which  company  upon  that  day  executed  the 
mortage  in  question  for  $2,000  to  one  Squires,  which  was  duly  record- 
ed. The  mortgage  contained  a  covenant  to  pay  the  debt,  but  whether 
a  bond  accompanied  the  mortgage  does  not  appear.  On  January  17, 
1912,  the  White  Rock  Lime  Company  conveyed  the  premises  to  Peter 
Yousey  and  John  G,  Jones  by  warranty  deed,  subject  to  said  mortgage, 
which  the  grantees  assumed.  Peter  Yousey  was  thereafter  adjudged 
a  bankrupt,  and  his  trustee  in  bankruptcy  sold  and  conveyed  his  un- 
divided interest  to  the  defendant  Burns  on  March  22,  1915.    The  ref- 
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eree  has  found  that  said  mortage  was  not  mentioned  in  the  conveyance- 
This  is  all  that  the  record  discloses  as  to  the  form  of  the  deed.  It  does 
not  appear  whether  this  was  a  public  or  a  private  sale,  whether  made  by 
order  of  the  bankruptcy  court  or  not,  or  whether  the  referee  was  di- 
rected or  did  offer  to  sell  this  undividedl  interest  free  from  the  lien  of 
the  mortgage,  or  subject  to  its  proportionate  share  thereof.  On  April 
19,  1915,  said  Jones  sold  and  conveyed  his  undivided  one-half  interest 
to  the  plaintiff.   The  deed  contained  the  following  clause : 

"This  property  Is  sold  subject  to  a  mortgage  of  $2,000  made  by  the  White 
Kock  Lime  Company  to  WUUam  K.  Squires,  dated  December  10, 1906,  •  •  • 
which  party  of  the  second  part  hereby  assnmes,  promises^  and  agrees  to  pay." 

It  is  the  claim  of  the  defendant  Bums  that  by  this  deed  plaintiff  has 
assumed  the  payment  of  the  whole  mortgage  as  part  of  the  purchase 
price  to  be  paid  by  him  for  his  undivided  share,  and  the  learned  referee 
has  so  held.  He  has  also  held  that  the  effect  of  this  deecj  is  to  make 
plaintiff's  undivided  share  the  principal  fund  for  the  payment  of  the 
mortgage,  leaving  defendant's  undivided  share  entirely  exonerated  from 
liability,  except  in  the  contingency  that  the  proceeds  of  plaintiff's  un- 
divided half  proves  insufficient  to  pay  the  mortgage  in  full,  and  then 
liable  only  to  the  extent  of  such  deficiency.  At  the  time  of  the  deed  to 
plaintiff,  April  19,  1915,  the  mortgage  was  held  by  one  Lindemuth,  to 
whom  Squires,  the  original  mortgagee,  assigned  it  on  March  31,  1915. 
Defendant  Bums  purchased  the  mortgage  from  Lindemuth  on  May 
15,  1915,  for  what  consideration  does  not  appear.  This  action  was  be- 
gun May  20,  1915. 

To  support  the  decision  below,  respondent  relies  upon  the  principle 
of  Lawrence  v.  Fox,  20  N.  Y.  268,  and  Burr  v.  Beers,  24  N.  Y.  178, 
80  Am.'  Dec.  327,  and  kindred  cases,  as  imposing  upon  the  plaintiff 
primary  liability  for  the  payment  of  the  mortgage  debt  because  of  the 
assumption  clause  in  the  deed  to  him.  Defendant  concedes,  or  at  least 
does  not  question  the  fact,  that  he  purchased  from  the  trustee  in  bank- 
ruptcy the  equity  of  redemption  only  in  the  Yousey  undivided  share, 
and  at  the  time  of  his  purchase  this  share  was  primarily  liable  for  one- 
half  the  mortgage  debt.  His  position  is  that,  although  this  liability 
rested  upon  his  share  of  the  land  when  he  bought  it  and  he  took  it  sub- 
ject thereto,  still  because  plaintiff,  in  purchasing  the  other  undivided 
one-half  a  few  weeks  later  from  Jones,  assumed  the  payment  of  the 
whole  mortgage  and  thereby  incurred  personal  liability  to  the  holder 
of  the  mortgage,  that  Bums  by  purchase  of  this  mortgage  from  Linde- 
muth thereby  acquired  the  right  both  in  law  and  equity  to  compel 
plaintiff  to  pay  the  whole  mortgage  in  axoneratipn  of  his  own  share 
from  liability ;  also  that  this  right  worked  a  change  in  the  relations  of 
these  cotenants  to  the  mortgage  debt  and  abrogated  the  primary  equi- 
table liability  of  defendant's  share,  and  made  plaintiff  and  his  share 
principal  debtor  as  to  the  whole  mortgage. 

Such  a  result  would  be  most  unjust  and  inequitable.  The  liability 
which  plaintiff  assumed  to  pay  the  mortgage  was  not  for  the  benefit 
of  def^dant  or  his  share  in  the  land.  It  was  for  the  protection  of 
Jones.    Lindemuth  had  a  right  to  hold  Jones  personally  liable  for  the 
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whole  mortg^e  dfebt,  because  he  and  Yousey  had  assumed  and  agreed 
to  pay  it.  Jones'  liability  was  that  of  a  principal  debtor  for  one-half 
the  mortgage,  and  of  surety  for  Yousey  for  the  other  one-half.  When 
defendant  Bums  purchased  the  Yousey  share,  it  still  remained  charge- 
able with  its  share  of  the  mortgage,  and  was  primarily  liable  for 
one-half  thereof,  and  surety  for  the  other  half.  PlaintifiE  took  the 
deed  of  Jones'  share,  and  assumed  Jones'  liability  as  to  the  mor^^e. 
In  effect  he  agreed  to  protect  Jones  and  assume  his  place.  There  was 
clearly  no  intent  to  relieve  Bums'  share  from  its  primary  liability. 
Neither  party  to  the  deed  had  any  possible  motive  or  interest  to  do 
so.  "It  was  against  their  interest  m  every  way.  Bums  furnished  no 
consideration  to  be  released,  and  he  was  not  a  party  to  the  transac- 
tion. I  think  plaintiff's  assumption  of  the  mortage  did  not  affect  or 
change  the  primary  liability  of  Bums'  share.  If  that  be  so,  then, 
had  Lindemuth  undertaken  to  foreclose  the  mortgage,  a  court  of  equi- 
ty would  have  adjudged  each  undivided  share  primarily  liable  for 
one-half  thfe  mortgage  debt,  and  plaintiff  liable  for  such  deficiencr  only 
as  remained  after  the  sale  of  both  shares.  Or  if  Lindemum  had 
brought  an  action  at  law  and  recovered  of  plaintiff  the  full  amount 
of  the  mortgage  debt  on  his  covenant,  still  a  court  of  equity  would 
afford  plaintiff  a  remedy  over  s^inst  Burns'  share  of  the  land  because 
of  its  primary  liability  in  equity  for  one-half  of  what  plaintiff  had 
thus  been  compelled  to  pay.  In  other  words,  plaintiff  would  stand 
in  the  shoes  of  Jones,  witii  the  same  equity  that  Jones  would  have  had, 
if  he  had  been  compelled  to  pay  the  whole  mortgage.  Defendant 
Burns,  by  purchase  of  the  mortgage,  acquired  no  greater  rights  or 
equities  tiian  his  assignor,  Lindemuth,  had.  On  the  contrary,  as  the 
mortgage  was  a  common  charge  upon  the  land,  and  as  the  duty  of 
paying  it  off  rested  upon  both  the  tenants  in  common  alike,  and  as 
defendant's  share  is  equitably  chargeable  with  its  one-half,  a  court 
of  equity  should  either  treat  defendant's  share  of  the  mortgage  as 
paid,  instead  of  purcliased,  or  as  merged  in  defendant's  title,  if  nec- 
essary to  protect  the  equitable  rights  of  plaintiff. 

We  need  not  consider  whether  the  decision  below  could  be  sustain- 
ed, had  it  appeared  that,  when  plaintiff  purchased  from  Jones,  the 
whole  amount  of  the  $2,000  mortgage  was  deducted  from  the  purchase 
price,  and  thus  left  in  plaintiff's  hands  to  pay  the  mortgage.  No  proof 
was  given  as  to  how  much,  if  any,  of  the  purchase  price  was  deducted 
or  retained.  I  think  it  cannot  be  presumed  that  the  whole  mortgage 
was  so  deducted,  for  as  to  one-half  Jones  was  only  a  surety,  and  it 
does  not  appear  that  as  to  this  half  the  principal  debtor  was  unable 
to  pay.  But,  even  if  the  whole  amount  of  the  mortgage  was,  in  fact, 
deducted  from  the  purchase  price,  I  see  no  reason  why  that  circum- 
stance should  relieve  defendant's  share  of  the  land  from  its  primary 
liability.  It  does  not  help  defendant  Bums  to  escape  liability  to  say 
that  upon  his  purchase  of  the  mortgage  he  could,  under  the  doctrine 
of  Lawrence  v.  Fox,  maintain  an  action  directly  against  plaintiff  on 
his  covenant  to  assume  the  mortgage.  This  is  not  such  an  action. 
Here  the  burden  of  the  mortgage  is  to  be  apportioned  between  the  un- 
divided shares  upon  equitable  principles.  Unless  Jones,  in  conveying 
to  plaintiff,  placed  or  left  in  plaintiff's  hands  the  full  sum  of  $2,000 
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with  which  to  papr  the  mortgage,  it  is  dear  that  plaintiff  should  not 
in  equity  be  required  to  pay  that  part  equitably  chargeable  upon  de- 
fendant's share  and  for  which  it  is  primarily  liable.  If  Jones  did  place 
the  full  $2,000  in  plaintiff's  hands,  then,  if  that  fact  gives  defendant 
Bums  a  right  to  recover  that  amount  from  plaintiff,  the  legal  effect 
would  be  that  Jones,  having  indirectly,  through  plaintiff,  paid  the 
whole  mortgage  debt,  for  one-half  of  which  defendant's  interest  in 
the  land  was  principal  debtor  and  Jones  surety,  would,  through  sub- 
rogation or  otherwise,  be. permitted  to  recover  over  from  Bums'  in- 
terest in  tljp  land  for  its  share.  In  either  case.  Bums'  share  could  not 
escape  from  its  liability. 

It  follows  that  the  judgment  should  be  modified,  to  award  to  plain- 
tiff the  costs  of  the  action  to  be  taxed,  and  to  strike  out  the  award 
of  costs  to  the  defendant  Bums,  and  to  direct  that  the  mortgage  debt 
and  interest  be  paid  from  the  proceeds  of  sale  after  the  payment  of 
plaintiff's  costs,  referee's  fees,  taxes,  and  assessments,  and  that  the 
surplus  remaining  be  divided  into  equal  parts,  one  of  which  shall  be- 
long to  the  plaintiff  and  one  to  the  defendant  Burns,  out  of  which, 
respectively,  shall  be  ascertained  knd  paid  the  respective  dowar  rights 
as  provided  in  said  judgment,  and,  as  so  modified,  said  judgment 
should  be  affirmed,  with  costs  of  this  appeal  to  the  plaintiff  against 
the  defendant  Bums.  All  c(»icur,  except  MERRELL,  J.,  who  dis- 
sents, and  votes  for  affirmance. 

MERRELL,  J.  (dissenting).  Notwithstanding  the  plausible  sug- 
gestion that  plaintiff's  share  should  not  be  charged  with  the  payment 
of  the  entire  mortgage  debt,  I  can  see  no  equitable  reason  for  relieving 
him  from  his  covenant  to  pay  such  indebtedness.  The  payment  of 
the  $2,000  mortgage  indebtedness  formed  a  part  of  the  consideration 
for  the  conveyance  to  plaintiff  of  Jones'  share.  Jones  was  not  only 
personally  liable  to  pay  the  one-half  of  the  mortgage  which  was  a  lien 
upon  his  half  of  the  property,  but  he  was  also  liable  as  surety  for 
the  payment  of  the  one-half  which  was  a  lien  on  his  cotenant's  share. 
Yousey  was  bankrupt.  The  property  was  of  speculative  and  uncer- 
tain value,  and  when  Jones  deeded  to  plaintiff  he  appreciated  that  he 
would  probably  be  compelled  to  pay  the  whole  mortgage.  Hence, 
when  he  deeded  to  plaintiff,  he  required  the  latter  to  assume  and  agree 
to  pay  the  whole  mortg^age.  Such  covenant  formed  a  part  of  the 
consideration  which  plaintiff  was  to  pay,  and  I  know  of  no  equitable 
reason  why  he  'should  be  relieved  from  payment  of  a  part  of  such  con- 
sideration, even  though  such  payment  might  redound  to  the  benefit  of 
the  other  share.  Clearly,  in  the  first  instance,  plaintiff  should  keep 
his  covenant  and  pay  full  consideration  for  the  property  purchased. 
If  any  one  is  injured,  it  is  Jones.  Perhaps  he  might  equitably  have 
a  right  in  a  proper  action  to  compel  contribution  by  Bums,  who  took 
subject  to  the  mortgage.  Instead  of  requiring  assumption  by  plaintiff 
of  the  half  of  the  mortgage  for  which  his  share  was  liable,  Jones  ex- 
acted a  covenant  which  would  relieve  him  as  surety  for  Yousey  as 
well.  This  presumably  reduced  pro  tanto  the  consideration  which  he 
received  from  plaintiff.  So,  if  any  one  is  injured,  it  is  Jones,  who 
accepted  plaintiff's  covenant  to  pay  the  whole  mortage,  thus  protect- 
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ing  Mmself  as  surety  for  Yousey.  Jones,  and  not  plaintiff,  should 
have  a  right  to  look  to  Bums'  interest  for  contributicm.  If  defend- 
ants' interest  is  to  be  charged  with  the  payment  of  one-half  of  the 
mortgage  indebtedness  for  plaintiff's  benefit,  that  would,  of  course, 
preclude  Jones  collecting  contribution  from  defendant.  If  plaintiff 
gets  away  with  what  he  is  attempting  here,  he  will  get  the  property 
for  $1,000  less  than  he  was  to  pay  for  it.  That  would  be  neitiier  jus- 
tice nor  equity. 

For  the  present,  I  dissent,  and  vote  for  affirmance. 


(179  App.  Div.  818) 

STRUZEWSKI  et  al.  v.  FARMERS'  PIRE  INS.  CX). 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    Jnly  3,  1917.) 

1.  Irsubaitce  «=s»64S(1)— Action  on  Fire  Pouct— AicBRniairT  or  Covplaint. 

In  action  to  recover  on  a  Are  policy,  amJendment  to  complaint,  bo  as  to 
allege  an  oral  contract  by  insurer's  agent  to  renew  plaintiffs  policy,  held 
'  not  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Ont.  Dig.  |  1687.] 

2.  insttbance  ^»145(2) fibe  pouct— reliance  on  agent's  aoreeuent  to 

Renew. 

Where  insured  purchased  property  from  one  who  was  defendant  insur- 
ance company's  agent,  he  had  a  right  to  rely  on  the  agent's  promise  that 
he  would  keep  fire  iwUcles  renewed,  In  absence  of  notice  to  the  contrarj-, 
although  the  agent's  language  indicated  that  it  was  his  individual  promise 
to  keep  the  property  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  S  277.] 

3.  Fbauds,  Statute  of  ^=949— Agbeement  Not  to  be  Pebfobued  Withik  One 

Teas — Renewal  op  Fibe  Insdbance  Policy. 

An  oral  agreement  by  an  insurance  agent  to  keep  a  three-year  flre  pol- 
icy renewed  was  not  void  under  the  statute  of  frauds,  upon  the  ground 
that  by  its  terms  it  was  not  to  be  performed  within  one  year,  since  the 
contract  did  not  fix  any  particular  time  for  performance  by  the  insurer, 
and  a  flre  might  occur  at  any  time  after  the  contract  was  made. 

[Ed.  Note. — ^For  other  casea,  see  Frauds,  Statute  of,  Cent  Dig.  {  74.] 

4.  iNstTBANCE  «=9l45(2) — ^Aoent's  Aobekment  to  Renew  Fibe  Pouct — ^Va- 

LinrrY. 

The  statutory  insurance  law  does  not  prohibit  the  making  of  an  oral 
contract  by  a  flre  Insurance  agent  to  keep  a  three-.vear  policy  renewed. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  277.] 

8.  INSUBANCE  9=9145(3) — Agent's  Agbeement  to  Renew   Fibe  Pouct— Va- 
Linrrr— Payment  of  Pbemiums. 

The  fact  that  payment  of  premiums  was  not  exacted  inaemedlately  upon 
Issuance  of  renewal  of  flre  policy  did  not  render  agent's  oral  contract  to 
keep  the  policy  renewed  void. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  ||  284-2S6.] 
6.  Insurance  <&=>145(1)— Agent's  Agbeement  to  Renew  Fibe  Policy— In- 
surer's Right  to  Terminate. 

Upon  reiisonable  notice,  or  if  premiums  were  not  paid  within  a  reasona- 
ble time,  the  insurer  could  terminate  agent's  oral  agreement  to  keep  re- 
newed a  three-year  flre  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  |f  276,  278-283, 
287-291.] 
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7.  InsusARcai  «s>145(l) — Aanrr'a  AesxEiaiiT  to  Rmraw  Poribr— IifBOXBD's 

BlOHT  TO  TKBUIITAXE. 

The  Insured  could  ternrtnate  by  notice  at  any  time  a  Are  Insurance 
agent's  oral  contract  to  keep  a  three-year  policy  renewed. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  ft  276,  278-283, 
287-291.] 

&  Iksubancx  ®s>181— Aobeembnt  to  Bbrkw  Pouot— Tkbiiination   bt  In- 

BUBED — RETUSN  OF  PKElCrUU. 

If  the  insured  gave  notice  to  terminate  an  agent's  oral  contract  to  keep 
renewed  a  three-year  policy  after  the  issuance  of  a  renewal  policy,  the 
insurer  would  be  entitled  to  its  premium  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  891.1 

9.  CONTBACTS    «=>10(1) — tTrnXATCKAI,    CONTBACTS— AOBEEMENT    TO    BENXW    IN- 

smiAKca  PoLioT. 

A  fire  insurance  agenf  s  oral  contract  to  keep  renewed  a  three-year  pol- 
icy was  not  void  for  being  a  unilateral  contract 

10.  Irsubancb  «s>146(1) — ^Agent's  AantEUKVT  xo  Bbnbw  Pouot— Duty  to 

AscEBTAiK  Insubed's  Addbebs. 

Where  a  flre  iaaurance  agent  agreed  to  keep  renewed  a  three-year 
policy,  upon  the  execution  of  a  renewal,  it  was  bis  duty  to  ascertain  that 
the  insured  hfld  moved  to  another  address. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §1  276,  27S-283, 
287-291.] 

Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  John  Struzewski  and  another  against  the  Farmers'  Fire 
Insurance  Company.  From  a  judgment  of  the  Supreme  Court  for 
plaintiffs,  entered  in  Erie  county,  and  from  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Vernon  Cole,  of  BuflFalo,  for  appellant. 
Joseph  A.  Wechter,  of  Buffalo,  for  respondents. 

DE  ANGELIS,  J.  The  plaintiffs  have  recovered  a  judgment  against 
the  defendant  for  a  fire  loss.  The  action  was  brought  upon  an  alleged 
renewal,  made  on  or  about  the  22d  day  of  October,  1915,  of  a  policy 
issued  by  the  defendant  on  the  22d  day  of  October,  1912,  whereby  the 
defendant  insured  the  plaintiffs  against  loss  of  or  damage  to  their 
frame  dwelling  house  in  Depew,  in  the  state  of  New  York,  by  fire»  to 
the  amotmt  of  $800,  for  the  period  of  three  years.  The  fire  occurred 
October  24,  1915.  The  defense,  so  far  as  it  is  material  upon  this  ap- 
peal, was  a  general  denial. 

It  appeared  that  the  plaintiffs  purchased  the  property  through  the 
agency  of  one  Rowley,  who  was  at  the  time  of  the  purchase,  and  re- 
mained down  to  the  time  of  the  trial,  the  duly  authorized  agent  of  the 
defendant.  The  conveyance  of  the  property  to  the  plaintiffs  upon  such 
sale  was  made  October  22,  1903,  and  upon  that  day,  through  the  agen- 
cy of  Rowley,  the  defendant  issued  its  policy  of  insurance  to  these 
plaintiffs,  dated  that  day,  whereby  it  insured  lliis  building  against  loss 
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or  (kmage  by  fire  for  the  period  of  three  years.  At  the  time  of  the  ex- 
piration of  that  policy  the  defendant,  through  this  same  agent,  issued 
another  like  policy  to  the  plaintiffs,  and  so  on  at  the  expiration  of  each 
period  of  three  years,  down  to  and  including  the  22d  day  of  October, 
1912.  These  renewal  policies  were  issued  wiAout  solicitation*  by  the 
plaintiffs,  and  the  plaintiffs  paid  their  premiums  therefor  at  their  con- 
venience. The  premium  for  the  renewal  of  1912  was  paid  October  28, 
1912. 

It  appeared  that  the  plaintiffs  occupied  this  house  uotil  about  the 
month  of  April,  1915,  when  they  rented  the  house  and  removed  to 
Buffalo,  where  they  lived  up  to  the  time  of  the  fire.  Over  the  objec- 
tion and  exception  of  defendant,  the  plaintiff  John  Struzewsld  was 
permitted  to  testify  to  a  conversation,  and  to  what  took  place  between 
him  and  Rowley  cm  the  day  after  the  fire  at  Rowley's  office  in  Depew, 
in  which  Rowley  stated  in  substance  that  he  sent  the  renewal  policy 
to  this  plamtiff  in  Buffalo,  and  the  same  had  been  returned,  and  that 
Rowley  called  his  attention  to  an  entry  on  a  book  conveying  the  idea 
that  the  entry  showed  that  the  renewal  policy  had  been  sent  to  him  and 
returned.  Rowley  admits  such  talk,  but  says  that  he  was  mistaken,  and 
that  he  referred  to  a  policy  issued  to  anotlwr  person.  This  same  plain- 
tiff was  permitted  to  testify,  referring  to  the  transaction  of  buying  his 
property  through  the  agency  of  Rowley,  and  his  talk  with  Rowley,  as 
follows : 

"When  I  got  the  title,  received  my  deed,  I  want  to  get  Are  Insurance,  too, 
and  I  asked  him  about  this  company,  that  Is,  the  Farmers'  Fire  Insurance 
CJompany,  and  he  says  It  is  the  best  fire  insurance  what  he  knows.  He  says 
he  Is  going  to  renew  It  every  time ;  he  says  he  can  renew  it  every  three  years, 
and  he  Is  going  to  send  it  to  me,  and  renew  It  every  three  years,  and  send  it  up 
to  me." 

This  testimony  was  objected  to  by  the  defendant,  upon  the  ground 
that  it  was  inadmissible  under  the  pleadings;  that  the  agent  had  no 
authority  to  make  such  an  arrangement ;  and  that  it  was  in  form  and 
in  fact  the  individual  agreement  of  the  agent.  The  defendant  took  an 
exception  to  the  ruling  by  which  the  testimony  was  received.  Rowley 
denied  that  he  had  any  such  talk  with  John  Struzewski. 

At  the  close  of  the  case  the  trial  court  was  of  opinion  that  the  plain- 
tiffs* proof  failed  to  establish  the  issuance  of  a  renewal  policy  of  in- 
surance to  the  irfaintiffs  on  the  22d  day  of  October,  1915,  and,  upon  the 
application  of  the  plaintiffs,  permitted  the  amendment  of  the  complaint, 
so  that  it  alleged  a  parol  agreement  to  keep  the  plaintiffs  insured  in  the 
defendant,  over  the  objection  and  exception  of  the  defendant.  The 
defendant's  objection  to  the  amendment  was  that  it  wholly  changed 
the  cause  of  action,  and  set  forth  a  new  and  a  different  cause  of  action 
from  that  originally  pleaded  in  the  complaint;  but  the  defendant  did 
not  claim  any  surprise  or  lack  of  preparation  to  meet  the  proof. 

The  amendment  having  been  allowed,  the  defendant  was  permitted 
to  amend  its  answer  by  alleging  that  the  agreement  was  void  under  the 
statute  of  frauds,  as  not  to  have  been  performed  by  the  terms  thereof 
within  a  year  from  th©  time  it  was  made.  This  being  the  situation, 
upon  the  application  of  the  defendant,  the  plaintiffs  were  compdled  to 
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elect  which  of  the  two  causes  of  action  they  would  stand  upon,  and 
elected  to  stand  upon  the  oral  contract. 

The  written  authority,  under  which  Rowley  was  acting  as  agent  for 
the  defendant,  referring  to  the  extent  of  his  power  to  bind  the  defend- 
ant in  his  agency,  contained  the  f blowing: 

"And  as  such  agent  Is  hereby  authorized  and  empowered  to  receive  proiHMals 
for  Insurance  against  loss  or  damage  by  fire,  and  countersign  and  issue 
INriides  of  insuance  and  renewals  In  the  dty  of  Depew  and  vicinity,  to  receive 
money,  to  joiivin  assignments  and  transfers  and  endorsements  made  thereon, 
and  to  do  and  transact  all  business  and  duties  pertaining  to  said  appointment 
tn  the  manner  and  form  prescribed  from  time  to  time  by  the  company." 

[1]  The  appellant  argues  that  the  trial  court  erred  in  permitting  the 
amendment  to  the  complaint.  We  think  diat,  under  the  liberal  rule 
laid  down  in  Davis  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  110  N.  Y.  646,  17 
N.  E.  733,  the  court  was  justified  in  allowing  the  amendment. 

[2]  The  appellant  maintains  that  the  alleged  oral  agreement  made 
by  the  appellant's  local  agent,  Rowley,  was  his  individual  agreement, 
and  did  not  bind  the  defendant,  and  cites  as  authority  to  sustain  that 
view  Shank  v.  Glens  Falls  Ins.  Co.,  4  App.  Div.  516,  40  N.  Y.  Supp. 
14,  and  Brown  v.  Dutchess  County  Mut.  Ins.  Co.,  64  App.  Div.  9,  71 
N.  Y.  Supp.  670,  both  of  which  cases  were  decided  in  thw  department. 
We  do  not  accept  this  view.  While  John  Struzewski  attributes  to  this 
agent  language  indicating  in  form  the  latter's  personal  individual  prom- 
ise to  keep  this  property  insured,  in  view  of  the  character  of  this 
agent's  business  and  his  relation  to  the  defendant,  Struzewski  was 
justified  in  assuming  and  believing  that  Rowley  spoke  in  the  name  of 
the  defendant.  Rowley  told  Struzewski  that  he  would  keep  the  house 
insured  in  the  defendant,  and  that  the  policies  would  be  delivered  to 
Struzewski  every  three  years,  and  thereupon  delivered  to  Struzewski 
the  first  three-year  policy,  issued  by  the  defendant  and  dated  October 
22,  1903.  Struzewski  accepted  the  policy  and  paid  the  premium.  As 
to  Struzewski,  Rowley  spoke  for  the  defendant,  and  was  the  defendant. 
When  the  plaintiffs  found  they  were  getting  from  the  defendant  these 
renewal  policies,  they  had  a  right  to  assume  that  the  defendant  *^as 
carrying  out  the  agreement  made  by  its  agent  in  its  behalf,  so  that, 
when  October  22,  1915,  rolled  around,  the  plaintiffs,  in  the  absence  of 
a  notice  to  the  contrary,  were  justified  in  relying  on  the  fact  that  they 
were  insured  for  another  perioid  of  three  years. 

[3]  The  appellant  insists  that  the  alleged  oral  agreement  was  void 
under  the  statute  of  frauds,  upon  the  ground  that  by  its  terms  it  was 
not  to  be  performed  within  one  year  from  the  making  thereof.  There 
is  nothing  in  this  contract  which  fixed  any  particular  time  for  its  per- 
formance by  the  defendant.  A  fire  might  have  occurred  at  any  time 
after  the  contract  was  made,  a  day,  a  month,  a  year,  or  more,  and  then 
the  defendant  would  have  had  to  fulfill  its  agreement  by  paying  the  loss. 
There  is  authority  to  uphold  the  legality  of  such  a  contract.  Trustees 
of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305 ;  In- 
ternational Ferry  Co.  v.  American  Fidelity  Co.,  207  N.  Y.  350,  353, 
101  N.  E.  160. 

[4]  It  is  not  necessary  for  us  to  proceed  upon  the  hypothesis  that 
no  insurance  cranpany  would  have  made  such  a  contract,  or  would 
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have  authorized  one  of  its  agents,  much  less,  to  make  such  a  contract 
in  its  behalf,  because  the  jury  have  found  that  such  a  contract  was 
made  in  this  instance,  and  carried  out  by  the  insurance  company  for 
the  period  of  12  years.  If  such  an  oral  contract  could  be  made  to 
cover  a  period  of  time  greater  than  one  year  from  the  time  the  con- 
tract was  made,  and  such  seems  to  be  the  law,  we  know  of  no  legal 
obstacle  to  such  a  contract  as  the  jury  have  found  to  exist  in  this  case, 
which  in  effect  provides  for  the  issuance  of  the  New  York  standard 
insurance  policies  in  every  period  of  three  years.  Such  a  contarct 
comes  within  the  holding  of  the  Court  of  Appeals  in  that  regard  in 
Hicks  V.  British  Am.  Assur.  Co..  162  N.  Y.  284,  56  N.  E.  743,  48  L. 
R.  A.  424,  and  we  find  nothing  in  the  statutory  insurance  law  of  this' 
state  which  prohibits  the  making  of  an  oral  contract  of  this  kind. 

[6-8]  The  mere- fact  that  pa)rment  of  the  premiums  was  not  ex- 
acted immediately  on  the  issuance  of  the  renewal  policies  did  not  ren- 
der the  contract  void.  Squier  v.  Hanover  Fire  Ins.  Co.,  162  N.  Y. 
552,  57  N.  E.  93,  76  Am.  St.  Rep.  349.  Such  a  contract  must  neces- 
sarily have  its  limitations,  under  which  either  party  may  terminate  it. 
If,  for  example,  the  insured  should  fail  to  pay  the  premium  within  a 
reasonable  time  after  it  became  payable,  the  insurer  would  have  a  right 
to  cancel  the  policy  and  end  its  obligation.  The  insurer  would  ^so 
have  the  right  to  terminate  the  insurance  upon  reasonable  notice,  and 
certainly,  under  the  New  York  standard  policy,  on  notice  of  five  day.s. 
On  the  other  hand,  the  insured  would  have  the  right  to  terminate  the 
contract  by  a  notice  at  any  time ;  but,  if  the  notice  was  given  after  the 
issuance  of  a  new  policy,  the  insurer  would  be  entitled  to  its  premium. 

[9]  We  do  not  think  the  point  made  by  the  appellant  that  the  con- 
tract was  unilateral,  and  therefore  void,  has  merit. 

[10]  The  reference  made  by  the  trial  judge  in  his  charge  as  to  what 
mi^t  have  been  done  by  the  defendant's  agent  toward  fulfilling  its 
contract,  in  view  of  the  removal  of  the  plaintiffs  from  Depew  to  Buf- 
falo, was  not  prejudicial  to  the  defendant.  The  learned  counsel  for 
the  appellant  says : 

"Tbe  effect  of  the  charge  In  this  respect  was  to  carry  the  idea  that  the  plain- 
tiff liad  a  Tight  to  believe  that  a  policy  would  be  renewed  to  him  without  any 
request  on  bis  part,  and  that  it  was  the  duty  and  obligation  of  this  local  agent 
to  write  the  policy  and  to  search  out  and  find  the  plalntUfs." 

The  trial  judge  did  not  charge  the  jury,  tither  in  words  or  in  effect, 
that  it  was  the  duty  of  the  local  agent  to  search  out  and  find  the  plain- 
tiffs. He  did  charge  that  the  agent  should  have  done  more  than  simply 
to  ascertain  that  the  plaintiff  had  moved  to  Buffalo,  and  we  think  he 
was  entirely  justified  in  what  he  said. 

It  follows  that  the  judgment  and  order  appealed  from  should  be  af- 
firmed.   All  concur,  except  FOOTE,  J.,  who  dissents. 
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CURRY  V.  QUAIT. 
(Supreme  Court,  Trial  Term,  Livingston  County.    July  27,  1917.) 

1.  New    Trial    cs=3l40(l) — Impeachment    or    Vebmct — Affidavits — State- 

ments OF  JUBOBfl. 

On  motion  to  set  aside  Terdlct  tor  defendant  for  misconduct  of  a 
Juror,  an  affidavit  detailing  a  conversation  affiant  claimed  to  have  bad 
with  the  Juror  after  trial,  and  an  aiMavtt  of  plolntUTs  attorney,  giring 
the  substance  of  talks  he  had  with  various  Jurors  after  the  trial,  claim- 
ing they  stated  that  the  Juror  complained  of  told  the  other  Jurors,  during 
consideration  of  the  case,  that  be  bad  visited  the  scene  of  the  accident 
during  the  trial,  and  gave  them  the  information  be  had  acquired,  will 
not  be  considered,  since  neittier  affldavltB  of  Jurors  nor  of  other  parties 
detailing  what  Jurors  have  said  about  a  case  they  have  decided  by  tb^r 
verdict,  which  would  tend  to  Impeach  such  verdict,  are  admissible. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §S  284,  285,  289, 
306.] 

2.  Nkw  Trial  ^:s>44(4) — Impbofeb  Cordttot  or  Jubob — ^Visiniro  Scene  or  Ac- 

OISSHT. 

Where  a  Juror,  on  the  second  day  of  a  personal  Injury  trial,  went  to 
the  scene  of  the  accident,  walked  up  and  down  the  highway,  and  ex- 
amined the  locality  closely,  and,  on  motion  to  set  ioslde  verdict  for  .his 
misconduct,  he  did  not  deny  that  he  visited  the  scene  of  the  accident,  etc., 
and  neither  he  nor  any  of  his  fellow  Jurors,  who  made  allldayits  read 
In  opposition  to  motion  to  set  aaide  verdict,  stated  that  the  subject  of  tbe 
Juror's  visit  and  what  he  discovered  was  not  discussed  or  argued  by  the 
Jury,  verdict  will  be  set  aside  for  improper  conduct,  however  Innocent 
his  purpose. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  J  85.] 

Action  by  John  Curry  against  William  Quait  On  plaintiff's  motion 
to  set  aside  verdict  for  defendant  and  for  new  trial.    Motion  granted. 

William  A.  Wheeler,  of  Avon,  for  plaintiff. 

Newton,  O'Connor  &  Newton,  of  Avon,  for  defendant. 

CLARK,  J.  This  action  is  for  damages  growing  out  of  an  auto- 
mobile accident  which  occurred  in  the  fall  of  1916  on  a  highway  j'ust 
outside  the  fair  grounds  in  the  village  of  Avon,  Livingston  county, 
N.  Y.  Plaintiff  claimed  that  defendant  negligently  ran  into  him  with 
his  automobile  as  he  was  crossing  the  highway,  and  defendant's  con- 
tention was  that  the  accident  was  caused  by  plaintiff's  own  negligence. 
The  case  was  tried  at  the  June,  1917,  Trial  Term  in  Livingston  county, 
and  resulted  in  a  verdict  for  defendant. 

Plaintiff  moves  for  a  new  trial,  and  that  the  verdict  be  set  aside 
on  account  of  the  alleged  misconduct  of  one  of  the  trial  j'urors;  tlie 
claim  being  that  on  the  morning  of  the  second  day  of  the  trial,  and 
before  court  had  convened,  one  of  the  jurors,  John  Grey,  without  the 
knowledge  or  consent  of  the  court,  or  any  party  connected  with  the 
case,  went  to  the  scene  of  the  accident  and  spent  some  little  time 
looking  over  the  territory  with  great  care,  walking  up  and  down  the 
highway  where  the  accident  occurred,  and  looking  on  all  sides  of  the 
road,  "as  if  he  had  lost  something." 

Among  the  moving  papers  was  an  affidavit  of  Edward  A.  Noble, 
Esq.,  detailing  a  conversation  he  claimed  to  have  had  with  the  juror 
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John  Grey,  after  the  trial,  and  an  affidavit  of  William  A.  Wheeler, 
Esq.,  attorney  for  plaintiff,  verified  July  7,  1917,  giving  the  substance 
of  talks  had  with  various  jurors  after  the  trial,  in  whidi  it  is  claimed 
they  stated  that  Mr.  Grey  told  his  fellow  jurors,  during  the  consider- 
ation of  the  case  in  the  jury  room,  that  he  had  visited  the  scene  of 
the  accident  during  the  trial,  and  gave  them  the  information  he  had 
acquired  on  such  visit 

[1]  Defendant  filed  preliminary  objections  to  the  consideration 
of  these  affidavits  on  the  ground  that  they  tended  to  impeach  the  ver- 
dict of  the  jurors  and  as  hearsay.  The  preliminary  objections  are 
sustained,  and  neither  the  affidavit  of  Edward  S.  Noble  nor  the  affi- 
davit of  William  A.  Wheeler,  Esq.,  verified  July  7,  1917,  are  consid- 
ered on  the  disposition  of  this  motion.  Neither  affidavits  of  jurors, 
nor  of  other  parties,  detailing  what  jurors  have  said  about  a  case 
that  they  had  decided  bv  their  verdict,  which  would  tend  to  impeach 
that  verdict,  are  admissible.  Broadway  Building  Co.  v.  Saladino,  81 
Misc.  Rep.  73,  142  N.  Y.  Supp.  1076;  Perry  v.  N.  Y.  C.  R.  R.  Co., 
169  App.  Div.  83,  154  N.  Y.  Supp.  736. 

[2]  Without  considering  the  above  affidavits,  which  are  stricken  out, 
it  IS  clearly  established  by  the  affidavits  of  disinterested  parties  that 
on  the  morning  of  the  second  day  of  the  trial,  and  before  the  opening 
of  court,  one  of  the  jurors,  who  was  hearing  the  case,  went  to  the 
scene  of  the  accident,  and  walked  up  and  down  the  highway  two  or 
three  times,  examining  the  locality  closely  and  careftdly.  Each  of 
the  12  jurors  who  tried  the  case  makes  affidavit  that : 

"He  reached  the  conclusion  that  the  plaintiff  had  failed  to  make  out  a 
cause  of  action  against  the  defendant,  and  in  reaching  that  conclusion  de- 
ponent acted  solely  upon  the  evidence  produced  at  the  trial  and  the  Instructions 
of  the  court." 

But  the  juror  John  Grey  nowhere  denies  that  he  visited  the  scene 
of  the  accident  when  the  trial  was  pending,  as  claimed  by  plaintiff, 
and  neither  he,  nor  any  of  his  fellow  jurors  who  made  affidavits  read 
in  opposition  to  this  motion,  stated  that  the  subject  of  Juror  Grey's 
visit,  and  what  he  discovered  on  that  visit,  was  not  discussed  or  ar- 
gued by  the  jury  during  their  deliberations.  In  the  case  of  Dittman 
V.  City  of  New  York,  58  Misc.  Rep.  52,  110  N.  Y.  Supp.  40,  relied 
on  by  defendant,  the  affidavits  of  the  jurors,  in  addition  to  the  state- 
ment that  their  verdict  was  founded  solely  on  the  evidence  and  the 
instructions  of  the  court,  plainly  stated  that: 

"The  alleped  visit  to  or  knowledge  of  the  locality  of  the  accident  by  one 
or  more  of  the  Jurors  was  not  discussed  or  argued  by  the  Jury,  nor  was  it 
argued  lu  our  deliberations." 

That  case  is  clearly  distinguishable  on  the  facts  from  the  case  at 
bar.  The  visit  of  the  juror  John  Grey  to  the  scene  of  the  accident 
during  the  trial  was  highly  improper,  however  innocent  the  purpose 
of  that  visit  may  have  been.  If  these  facts  had  been  brought  to  the 
knowledge  of  the  court  before  the  case  was  submitted,  and  a  verdict 
had  been  received  and  recorded,  it  would  very  likely  have  been  the 
duty  of  the  court  to  direct  a  mistrial,  and  the  duty  is  none  the  less 
plain  now,  in  the  interest  of  justice,  to  see  that  the  case  is  disposed 
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of  on  the  evidence,  and  that  alone,  without  the  possibility  of  any  other 
consideration  or  influence  entering  into  the  deliberations  of  the  jury. 
This  visit  of  the  juror  to  the  scene  of  the  accident  was  made  more 
than  nine  months  after  the  accident  occurred,  and  undoubtedly  put 
him  in  possession  of  facts  as  to  the  surroundings  there  which  were 
likely  to  influence  his  verdict,  and  it  is  not  fair  or  right  that  such 
conduct  be  entirely  overlooked,  because  of  the  statement  made  in  the 
juror's  affidavit^  after  this  visit  had  been  discovered,  that  it  did  not 
influence  his  action  as  a  juror.  Whether  it  did  or  not,  it  was  likely 
to  do  that  very  thing. 

It  is  hardly  necessary  to  cite  authorities  holding  that  such  conduct 
on  the  part  of  a  juror,  ifo  matter  how  well  intended,  is  suflicient  ground 
for  setting  aside  a  verdict,  but  Matter  of  Vanderbilt,  127  App.  Div. 
408,  111  N.  Y.  Supp.  558,  Johnson  v.  Riter-Conley  Mfg.  Co.,  149  App. 
EHv.  543,  133  N.  Y.  Supp.  1004,  Buffalo  Structural  Steel  Co.  v.  Dick- 
inson, 98  App.  Div.  355,  90  N.  Y.  Supp.  268,  and  Adams  Laundry 
Machine  Co.  v.  Prunier,  74  Misc.  Rep.  529,  134  N.  Y.  Supp,  475,  are 
among  the  more  recent  cases  holding  that  doctrine.  This  case  was 
a  close  one  on  the  facts,  and,  if  it  had  not  been  for  the  unfortunate  act 
of  the  juror  above  referred  to,  there  could  not  have  been  a  fairer  trial, 
and  it  is  to  regretted  that  it  seems  necessary  to  grant  the  relief  de- 
manded by  this  motion ;  but  the  parties  are  entitled  to  a  fair  trial,  and 
it  would  not  be  such  to  have  a  verdict  stand  which  possibly,  and  very 
likely,  was  influenced  to  some  extent  by  knowledge  of  material  facts 
acquired  by  at  least  one  juror,  entirely  outside  the  evidence. 

Motion  granted,  with  costs  to  abide  the  event.    So  ordered. 


(100  Misc.  Kep.  723) 

KENEKSON  v.  TITLE  GUARANTEE  &  TBUST  CO. 

(Supreme  (Sourt,  Appelate  DIvIbIoh,  First  Department.    June  29,  1917.) 

AxsTSACTB  OP  Tvnx  ^s»3 — Ikaooubatb  CEBTmcATE — liiABrLxrr — ^Tttlb  Com- 
part. 

Where,  prior  to  the  famishing  of  the  Inaccurate  abstract  of  title  by  de- 
fendant title  company  to  plalntUTs  assignor,  assignor  had  entered  into  a 
contract  whereby  she  was  bound  to  take  title,  plalntU  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Abstracts  of  Title,  Cent.  Dig.  SS  2-6.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  W.  Kenerson  against  the  Title  Guarantee  &  Trust 
Company.  From  an  order  overruling  a  demurrer  to  defendant's  an- 
swer, plaintiff  appeals.    Aiimned,  with  $10  costs  and  disbursements. 

The  following  is  the  opinion  of  I^ehman,  J.,  at  Special  Term : 

The  plaintiff  alleges  that  the  defendant  was  employed  by  plaintiff's  assignor 
to  seardi  a  title  on  certain  premises,  and  that  thereafter  It  made  and  de- 
livered a  certificate  that  a  food  and  marketable  title  thereto  could  be  con- 
veyed free  and  clear  of  all  Incimibrances  and  defects,  and  the  plaintiff's  as- 
signor, relying  upon  the  certificate,  accepted  a  conveyance  free  and  clear  of  all 
notices  of  violations  of  law,  or  orders  Issued  by  any  of  the  municipal  de- 
partments of  the  dty  of  New  Tork ;  that  in  fact  there  existed  at  that  time  an 
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order  of  th6  fire  department  requiring  the  installation  of  a  wet  ^)rlnkler  sys^ 
tern,  and  the  erection  of  Are  escapes;  that  the  fire  department  required  com- 
pliance with  this  order,  and  that  such  compliance'  cost  the  plaintiff's  assignor 
the  sum  of  $7,831.57.  The  answer  sets  up  as  a  separate  defense  that  prior  to 
the  said  employment  plaintiff's  assignor  had  entered  into  a  contract  with  the 
owner  of  the  premises,  in  which  it  was  provided  that  she  should  purdiase  and 
take  title  to  the  premises  Irrespective  of  any  violations,  orders,  or  require- 
ments, existing  or  purporting  to  exist,  upon  the  records  of  the  fire  depart- 
ment of  the  city  of  New  York;  that  she  thereafter  took  title  and  paid  the 
consideration  provided  In  the  contract,  "whlcb  she  Was  obliged  to  do,  irrespec- 
tive of  the  existence  of  the  alleged  order  or  requironent  of  the  said  lire  de- 
partment mentioned  in  the  complaint"  Tlie  plaintiff  had  demurred  t|o  this 
answer. 

The  plaintiff  can  recover  for  failure  of  the  defendant  to  make  an  accurate 
certificate  only  If  his  assignor  has  been  damaged  by  such  inaccuracy.  If  the 
plaintiff's  assignor  was  In  any  event  bound  to  accept  title  to  these  premises, 
then  she  has  not  been  damaged  by  the  alleged  error  of  the  defendant,  for 
she  Is  now  in  exactly  the  same  position  as  U  the  defendant  had  certllied  the 
true  facts.  Palllser  v.  Title  Insurance  Co.,  61  Misc.  Rep.  490,  115  N.  Y. 
Supp.  545 ;  Empire  Development  Co.  v.  Title  Guarantee  &  Trust  Co.,  171  App. 
Dlv.  116, 157  N.  Y.  Sui^.  6a  The  plaintiff  claims  In  his  brief  that  his  assignor 
did  suffer  damages  because  the  defendant's  error  precluded  her  from  electing 
not  to  take  title  upon  the  ground  of  false  representations  by  the  seller  as  to 
Uds  very  order  of  the  fire  department.  If  I  assume  that  plaintiff's  assignor 
could  have  avoided  her  written  obligation  on  the  ground  of  fraud,  then  the 
plaintiff  is  still  in  a  position  to  controvert  the  allegations  of  the  defense  that 
she  was  obliged  to  take  tlUe,  Irre^ectlve  of  the  existence  of  this  order.  The 
defense,  however,  if  established  by  proof,  and  not  controverted  by  other  affirm- 
ative facts,  such  as  fraud,  would  meet  all  allegations  or  ordinary  inferences  of 
damage,  and  Is  therefore  a  good  defense  to  the  action. 

Motion  for  judgment  on  the  pleadings  Is  granted,  with  leave  to  the  plain- 
tiff to  withdraw  his  demurrer  upon  the  payment  of  $10  coats  within  20  days. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DOW- 
LING,  SMITH,  DAVIS,  PAGE,  and  SHEARN,  JJ. 

H,  A.  Sperry,  of  New  York  City,  for  appellant 
H.  Swain,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed  with  $10  costs  and  disbursements, 
with  leave  to  plaintiff  to  withdraw  demurrer  on  payment  of  costs  in  this 
court  and  in  the  court  below,  cm  the  ofnnion  of  Lehman,  J.,  at  Special 
Term.    Order  filed. 


PEOPLE  ex  rel.  BUCCIONB  v.  MILLER  et  at 

(Supreme  Court,  Special  Term,  New  York  County.    June  26,  1017.) 

Municipal  Corporations  €=>e01 — Builmno  Cook — Approval  or  Chanoks. 

Q?he  owner  of  a  private  residence  cannot  change  its  occupan<>y  or  ase 
to  that  of  a  sanitarium  after  the  adoption  of  Building  Code,  {  70,  subd. 
2,  and  section  72,  subd.  "a,"  until  plans  are  filed,  and  building  altered,  and 
certificate  of  approval  issued. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent.  IMs.  f 
1333.1 

Certiorari  by  the  People,  on  the  relation  of  Pe.ter  Ruccione,  against 
Rudolph  P.  Miller  and  others,  constituting  the  Board  of  Appeals  of  the 
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City  of  New  York.    Decision  and  detennination  of  the  Board  con- 
firmed. 

Al«ixander  C.  MacNulty,  of  New  York  City,  for  petitioner. 
Lamar  Hardy,  Corp.  Counsel,  William  J.  Millard,  and  F.  E.  V, 
Dunn,  all  of  New  York  City,  for  respondents. 

HOTCHKISS,  J.  Just  where  the  line  of  distinction  is  to  be  drawn 
between  a  sanitarium,  or  building  devoted  to  a  use  within  the  meaning 
of  subdivision  2  of  section  70  and  subdivision  "a"  of  section  72  of  the 
Building  Code,  and  the  private  residence  of  a  physician,  in  which  he 
takes  a  few  patients  for  treatment,  cannot  be  determined  as  a  question 
of  law.  It  necessarily  is  a  question  of  fact.  In  this  case  the  relator 
has  himself  determined  the  fact,  for  in  his  petition  to  the  superintend- 
ent of  buildings  he  asked  that  permission  be  granted  him  to  use  the 
f  remises  "in  part  as  a  dwelling  and  in  part  as  a  private  sanitarium." 
f  relator  believed  that  no  certificate  of  occupancy  was  necessary  to 
enable  him  to  use  his  building  for  the  purpose  intended,  he  should  not 
have  applied  for  a  certificate.  By  making  the  application  he  must  be 
taken  to  have  conceded  that  a  certificate  was  necessary. 

The  question  resolves  itself  into  this :  Is  the  owner  or  lessee  of  a 
private  residence,  and  occupied  as  such,  regardless  of  its  type  of  con- 
struction, existing  at  the  time  of  the  adoption  of  the  Building  Code, 
entitied  as  of  right  to  a  certificate  authorizing  its  use  as  a  sanitarium ; 
i.  e.,  for  the  purposes  described  in  sections  70  and  72,  supra?  I  think 
there  is  no  doubt  that  the  question  must  be  answered  in  the  negative. 
The  time  at  my  disposal  does  not  permit  me  to  state  in  detail  the  pro- 
cess by  which  I  reach  this  result.  Suffice  it  to  say  that,  after  a  careful 
examination  of  the  various  sections  of  the  Building  Code,  I  concur 
in  the  construction  summarized  in  the  brief  of  the  corporation  counsel, 
substantially  as  follows:  No  change  of  occupancy  or  use  may  be 
made  in  any  building,  erected  or  altered  after  the  adoption  of  the  Code, 
that  is  not  consistent  with  the  last  certificate  of  occupancy  of  such 
building.  In  the  case  of  any  building  then  existing,  no  change  of  oc- 
cupancy or  use  shall  be  made  that  brings  it  within  some  special  pro- 
vision of  the  Code,  until  plans  are  fil^  and  the  building  altered  to 
ccwiform  to  the  requirements  of  such  special  provisions,  and  the  issu- 
ance of  a  certificate  of  approval  by  the  superintendent  of  buildings. 

Writ  dismissed  with  co.sts. 


PBOPI/B  ex  rd.  REA  t.  PKENDERGABT,  City  Comptroller. 

(Supreme  Coart,  Appellate  Division,  Second  Department    May  11,  1917.) 

Cavvnss  <8=»204(1) — Coubt  Stxnoobaphebs — Fees — AUDrriNO  Charges. 

Under  Judiciary  Law  (Consol.  Laws,  c.  30)  {  303,  providing  that.  If  the 
Jndge  presiding  at  trial  of  a  criminal  case  shall  require  it,  the  court 
stenognit^er  shall  furnish  a  copy  of  the  minutes  of  the  trial,  on  receiving 
a  certificate  of  the  sum  to  which  he  is  entitled,  which  must  be  paid  by  the 
county  treasurer  on  the  certlflcnte,  and  Code  Cr.  Proa  {  450,  providmg 
that,  on  notice  at  appeal  by  a  convicted  defendant,  the  stenographer  shall 
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d^ver  to  tbe  clerk  of  court  a  copy  of  the  minutes,  the  expense  of  wbidi 
shall  be  a  county  charge,  payable  on  the  certificate  of  the  Judge  pcesidlng 
at  the  trial,  the  orders  of  such  judge,  declaring  reasonable  and  directing 
payment  of  the  stenographer'!!  charges,  are  a  conclusive  audltlHC,  and 
the  county  treasurer,  or.  In  the  city  of  New  York,  the  comptroller,  has 
merely  the  ministerial  duty  of  paying  the  blUs  as  presented. 
[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  §{  312,  318-321.] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  George  Rea,  against 
William  A.  Prendergast,  Comptroller  of  the  City  of  New  York.  From 
an  order  for  a  peremptory  writ,  defendant  appeals.    Affirmed. 

Order  affirmed  by  Court  of  Appeals,  116  N.  E.  1068. 

The  opinion  of  the  Special  Term,  per  Callaghan,  J.,  is  as  follows : 

Motion  for  a  peremptory  writ  at  mandamus.  The  relator,  an  otuclal  stenogra- 
pher of  the  County  Court,  furnished  to  the  Judge  presiding  at  a  criminal 
trial  in  that  court  daily  copy  of  the  minutes  of  the  trial,  pursuant  to  section 
303  of  the  Judiciary  Law,  and  after  conviction  furnished  to  the  county  clerk, 
pursBant  to  section  456  of  the  Code  of  Criminal  Procedure,  the  minutes  for 
the  purpose  of  perfecting  the  appeal  The  presiding  judge  has  made  two  or- 
ders, In  which  he  recited  that  the  charges  of  the  stenographer  were  fair  and 
reasonable,  and  directed  the  comptroller  to  pay  for  the  minutes  from  the 
proper  fond  set  apart  for  that  purpose.  The  comptroller  has  refused  to  pay  as 
directed  by  these  orders.  If  they  are  concluslTe  and  binding  upon  the  comp- 
troller, he  has  no  power  to  audit  the  bills.  Uls  duties  are  pur^  mlolsterlal, 
and  are  limited  to  paying  the  bills  as  presented. 

It  was  evidently  the  intention  of  the  Legislature  to  make  the  judge  who 
presided  at  the  trial  the  final  arbiter  as  to  the  amount  to  be  paid  for  the 
minutes  furnished  under  such  circumstances.  The  county  treasurer  (In  this 
instance  the  comptroller)  Is  directed  by  the  statutes  to  pay  the  bills  upon 
the  certificate  of  the  presiding  Judge,  and  apparently  it  was  the  purpose  of  the 
Legislature  to  delegate  to  him  no  other  or  further  function.  There  Is  no 
reason  for  vesting  in  two  officers  tbe  power  or  duty  of  auditing  the  same 
bill,  and  It  seems  that  the  judge  presiding  at  a  trial  of  this  character  is 
better  able  to  determine  the  value  of  services,  with  which  he  Is  familiar,  than 
the  comptroller,  who  must  necessarily  determine  the  amotmt  by  some  arUtraiy 
method  of  his  own. 

Tbe  writ  may  Issue. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (George  P.  Nichol- 
son, of  New  York  City,  of  counsel),  for  appellant 
Meier  Steinbrink,  of  Brooklyn,  for  respondent 

PER  CURIAM.  Order  for  peremptory  writ  of  mandamus  affirm- 
ed, with  $10  costs  and  disbursements. 
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a76  App.  DtT.  601) 

M3WIS,  Dtet  Atty.,  ▼.  CARTER  eft  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29, 1916.) 

Pabdon  4s>4 — ^Pabolb — Sttbpeitdkd  Senterce. 

Where  a  sentence  Imposed  on  defendant's  plea  of  gnUty  to  a  charge  of 
felony  was  suspended,  and  defendant  was  iuhseqnently  convicted  on 
his  plea  of  guilty  to  another  crime,  and  was  sentenced,  the  board  of  parolo 
may  parole  defendant,  to  be  held  In  the  ciistody  of  a»e  agent  and  warden 
of  a  prison  to  answer  to  outstanding  charges,  for  the  suspended  sen- 
did  not  amount  to  a  prior  conviction. 


{Kd.  Note.-^For  other  cases,  see  Pardon.  Cent.  Dig.  H  ^-^J 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  Harry  E.  ijewis,  as  District  At- 
torney of  Kings  County,  for  writ  of  mandamus  against  James  M.  Car- 
ter and  others.  From  an  order  denying  his  motion  for  a  peremptory 
writ,  relator  appeals.    Affirmed. 

Order  reversed,  220  N.  Y.  8,  115  N.  E.  19. 

The  respondent  Bassl,  vpon  December  IS,  1802,  had  been  convicted,  upon 
his  plea  of  guilty,  of  burglary  In  the  third  degree,  and  sentence  was  suspended. 
Subsequently,  upon  June  11,  1914,  he  was  again  convicted,  upon  hia  plea  of 
guilty,  of  criminally  receiving  stolen  property,  and  was  sentenced  to  a  definite 
term  of  three  years  in  the  Sing  Sing  state  prison.  Upon  November  80,  1916, 
Bassl  made  application  to  be  paroled  under  article  8  of  the  Prison  Law  (Con- 
sol.  Laws,  c.  43  [Laws  1909,  c.  47]  as  amended).  Upon  December  15,  1915,  he 
was  paroled  in  the  custody  of  the  agent  and  warden  of  Sing  Sing  prison,  to 
be  held  by  him  to  answer  certain  outstanding  charges  and  indictments  against 
him  in  Kings  county. 

The  former  district  attorney  of  Kings  county  made  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  board  of  parole  for  state  prisons  to  re- 
scind the  parole  granted  as  above  mentioned.  This  motion  was  denied  by 
an  order  of  the  Supreme  Court,  made  at  the  Westchester  Special  Term,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  23d  day 
of  December,  1915.  This  order  was  affirmed,  without  opinion,  by  the  Apiiellate 
Oivislon  of  the  Supreme  Court  in  the  Second  Judicial  Department  on  January 
28,  1916.  People  ex  rel.  Cropsey  v.  Townsend,  172  App.  DIv.  980,  167  N.  Y. 
Supp.  1140.  It  was  subsequently  affirmed  by  the  Court  of  Appeals,  upon  the 
ground  that  Bassl,  the  paroled  prisoner,  was  a  necessary  party  ta  the  proceed- 
ing, and  that  the  faUnre  to  make  him  a  party  left  the  court  unable  to  de- 
teriulne  the  validity  of  the  parole.  The  order  was  affirmed  without  prejudice 
to  the  renewal  of  the  application  when  the  proper  parties  were  before  the 
court.    People  ex  rel.  Cropsey  v.  Same,  218  N.  Y.  615,  112  N.  B.  384. 

The  present  api>ellant,  I.«wis,  succeeded  the  former  at^pellant,  Cropsey,  as 
district  attorney  of  Kings  county.  The  present  proceeding  was  brought  pur- 
suant to  the  leave  given  by  the  Coort  (KC  Appeala 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  RICH,  JJ. 

Harry  E.  Lewis,  of  Brookl)m,  in  pro.  per. 

Egburt  E.  Woodbury,  Atty.  Gen.,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  authority  of  People  v.  Fabian,  192  N.  Y.  443,  85  N.  E.  672, 
18  L.  R.  A.  (N.  S.)  684,  127  Am.  St.  Rep.  917,  15  Ann.  Cas.  100, 
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People  ex  rel.  Tomkins  v.  Riley,  161  App.  Div.  883,  145  N.  Y.  Supp. 
1140,  and  People  ex  rel.  Cropsey  v.  Townsend,  172  App.  Div.  930, 
157  N.  y.  Supp.  1140,  decided  January  28,  1916. 


(175  App.  Div.  508) 

PEOPLfl}  v.  OOLDSTBIN. 

(Supreme  Oonrt,  Appellate  DiTlsion,  First  Department    October  20,  m.0.) 

Fai;9B  Pbeteinses  «=>15 — Oitenses — ^Natube  of. 

A  number  of  shirts  were  stacked  In  a  shop  window,  and  leaning  against 
them  was  a  large  sign,  the  conspicuous  feature  of  whldi  was  the  word 
"Manhattan."  A  purchaser  asked  tin?  defendant,  the  salesman  In  charge, 
who  did  not  dress  the'  window,  to  see  Manhattan  shirts,  and  defendant 
stated  that  there  were  no  Manhattan  shirts.  The  proprietor  of  the  store 
testified  that  he  actually  had  Manhattan  shirts  for  sale.  Held,  that  the 
salesman  was  not  guilty  of  violating  Penal  Law,  |  2354,  subd.  8,  as  added 
by  Laws  1914,  a  ^2,  by  unlawfully  and  knowingly  exposing  for  sale  an 
article  of  merchandise  the  character  of  which  he  misrepresented. 

[Ed.  Note. — ^For  other  cases,  see  S^lse  Pretenses,  Cent  Dig.  {  la.] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Abraham  (Goldstein  was  convicted  of  violating  Penal  Law,  §  2354, 
subd.  8,  by  unlawfully  and  knowingly  exposing  for  sale  an  article  of 
merchandise  the  character  of  which  he  misrepresented,  and  he  appeals. 
Reversed,  and  prisoner  discharged. 

The  defendant  was  a  salesman  in  a  haberdashery  store.  On  September  28, 
1915,  a  number  of  shirts  were  stacked  up  In  the  store  window.  Leaning 
against  the  shirts  was  a  large  sign,  a  conspicuous  feature  of  which  was  the 
word  "Manhattan"  in  script.  This  word  was  practically  a  fac  simile  of  the 
trade-mark  of  the  Manhattan  Shirt  Company.  This  sign  had  been  in  the  win- 
dow for  several  day&  The  defendant  was  not  the  proprietor  of  the  store, 
but  there  was  evidence  to  the  effect  that  he  was  in  temporary  charge  of  the  ' 
store  on  the  occasion  In  question.  That,  however,  was  disputed.  A  salesman 
employed  by  the  Manhattan  Shirt  Company  saw  the  display  In  the  window 
and  went  In  and  asked  to  see  some  Manhattan  shirts.  He  was  told  by  the  de- 
fendant that  they  had  no  Manhattan  shirts.  The  defendant  did  not  sell  any 
shirt  as  a  Manhattan  shirt.  It  was  admitted  by  the  proprietor  of  the  store 
that  the  sign  was  intended  to  convey  the  impression  that  Manhattan  shirts 
were  for  sale  there.  He  claimed  that  they  had  Manhattan  shirts  In  the  store 
at  the  time.  The  defendant  had  nothing  to  do  with  the  dressing  of  the  window 
or  the  placing  of  the  sign  in  It 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  •  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Abraham  M.  Grill,  of  New  York  City,  for  appellant 
Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

PER  CURIAM.  We  are  of  opinion  that  the  defendant  committed 
no  act  in  violation  of  section  2354,  subd.  8,  of  the  Penal  Law,  as  added 
by  Laws  1914,  c.  332,  under  which  he  was  convicted.  The  judgment 
is  therefore  reversed,  and  the  prisoner  discharged  from  custody. 

Judgment  reversed  and  prisoner  discharged.  Order  to  be  settled 
on  notice. 
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i.Xt9  App.  Wv.  295)  ' 

PKOPI/B  ei  i^  KENNEDY  v.  PDLDMAN  ot  aL 

(Snimme  Court,  Appellate  Division,  Fourth  Department    July  3,  1M.7.) 

MUHIOIPAI.    COBPORATIOWB   «=>181(5) — OlVrL    SBBVIOE    OOMMIBSION— BXAMINA- 
TIOII  IN  Pouci!  Depabtubnt— ELXoiBiLrrr. 

A  rale  of  tbe  municipal  dvll  service  conttnlssloo  of  tbe  dt^  of  Buffalo, 
requiring  that  persons  desiring  to  take  a  promotional  examination  should 
have  been  continuously  employed  In  the  police  department  for  12  months 
next  preceding  the  examination  In  a  lower  position,  the  duties  of  which 
wonld'tend  to  fit  them  for  the  higher  position,  was  not  etmtrary  to  a  rule 
of  council  providing  that  vacancies  in  the  positions  of  captains  and  lieu- 
tenants should  be  filled  by  appointment  of  a  member  of  the  force,  which 
the  commlsslcHi  was  not  required  to  adopt,  and  was  within  the  commis- 
sion's power  expressly  given  by  Laws  1909,  c.  15"(Consol.  Laws,  c.  7)  §  11 : 
so  that  applications  of  detective  sergeants  to  enter  examination  for  cap- 
taincies without  having  been  lieutenants  were  properly  denied;  but  the 
rule  was  invalid  as  to  desk  sergeants  applying  for  examination  for  promo- 
tion to  lieutenancies. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
491.] 

Appeal  from  Special  Term,  Erie  County. 

Mandamus  by  the  People,  on  the  relation  of  Jrfin  E.  Kennedy,  of 
Thomas  J.  Riordan,  of  John  W.  Conroy,  and  of  Michael  H.  Cogan, 
a^^ainst  Charles  L.  Feldraan  and  others,  constituting  the  Mtinicipai 
Civil  Service  Oxnmission  of  the  City  of  Buffalo.  From  orders  grant- 
ing peremptory  writs  of  mandamus,  requiring  the  Conunission  to  im- 
mediately accept  the  applications  of  the  respective  relators  for  civil, 
service  examinations  for  promotion  to  the  offices  of  captain  and  lieu- 
tenant in  the  police  force  of  such  city,  defendants  appeal.  Affirmed  in 
part,  reversed  in  part,  and  writ  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL.  and  DE  ANGEUS,  JJ. 

Charles  L.  Feldman,  Cyrus  L.  Barber,  and  William  F.  Wierling,  all 
of  Buffalo,  for  appellants. 

Riordan  &  Batt,  of  Buffalo,  for  respondents. 

KRUSE,  P.  J.  I  think  the  commission  was  authorized  to  adopt  the 
provision  contained  in  subdivision  4  of  rule  29,  which  requires,  as  a 
cmidition  of  eligibility  to  enter  a  promotional  examination,  that  the 
person  desiring  promotion  must  have  been  continuously  employed  for 
a  specified  period  (in  the  police  department,  12  months)  immediately 
preceding  sudi  examination  in  a  next  lower  positi<»i,  the  duties  of 
which  are  such  as  would  naturally  and  properly  tend  to  fit  him  for 
the  duties  of  the  position  to  which  he  seeks  promotion.  Matter  of 
Ricketts,  HI  App.  Div.  669,  98  N.  Y.  Supp.  502.  I  do  not  think  that 
this  is  contrary  to  the  spirit  of  rule  30  adopted  by  the  council,  which 
provides  that  vacancies  in  the  positions  of  captains  and  lieutenants 
shall  be  filled  by  appointment  of  a  member  of  the  force.  This  does 
not  mean  that  all  members  of  the  force  are  entitled  to  take  the  ex- 
amination, but  only  such  as  are  permitted  under  the  reasonable  rules 
■  » 
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promulgated  by  the  civil  service  commission.  Experience  and  aeoiority 
in  service  are  elements  to  be  considered  upon  the  question  of  fitness 
to  promotion.    The  Civil  Service  Law  so  declares. 

Neither  do  I  think  that  the  commission  is  required  to  adopt  tHe  clas- 
sification of  the  council.  It  is  true  that  government  and  dis)»{>line  in 
the  department  is  to  be  prescribed  by  the  council.  Laws  1914,  c.  217,  § 
250.  But  that  does  not  prevent  the  commission  f rcwn  making  rules  for 
the  classification  of  the  offices,  and  appointments  and  promotions  there- 
in and  examinations  therefor.  Express  authority  is  given  the  commis- 
sion to  do  so.  Laws  1909,  c.  15,  §  11.  I  think  the  application  of  the 
detective  sergeants  to  enter  the  examination  for  captain,  without  hav- 
ing been  a  lieutenant,  should  have  been  denied. 

As  to  the  desk  sergeants,  I  am  of  the  opinion  that  the  grading  of 
the  commission,  made  under  rule  29,  excluding  desk  sergeants,  should 
not  stand.  Merely  because  a  patrolman  is  detailed  as  a  desk  sergeant, 
and  not  doing  patrol  duties  immediately  preceding  the  examination, 
should  not  deprive  him  of  the  right  to  take  the  examination  for  promo- 
tion which  he  would  be  entitled  to  take  if  he  were  doing  patrol  work. 
It  can  hardly  be  assumed  that  only  inefficient  patrolmen  are  appointed 
desk  sergeants.  The  presumption  is  quite  to  the  contrary,  if  the  patrol- 
man has  attained  to  the  rank  of  the  first  grade.  While  it  is  true  that 
a  good  clerk  may  not  make  a  good  patrolman,  it  does  not  follow  that 
a  good  patrolman  may  not  also  make  a  good  clerk;  and  if  the  good 
of  the  service  requires  that  he  be  detailed  a*s  a  desk  sergeant,  that  should 
not  bar  him  from  promotion  to  the  position  of  lieutenant,  to  which  he 
would  have  been  eligible  if  he  had  remained  on  patrol  duty.  If  that 
were  so,  a  detail  at  apy  time  within  the  year  immediately  preceding 
the  promotional  examination  would  bar  a  patrolman  from  such  pro- 
motion, however  efficient  his  services  as  a  patrolman  may  have  been, 
and  well  fitted  he  may  be  for  the  position  of  lieutenant. 

I  am  therefore  of  the  opinion  that  the  order  granting  the  writ  as 
to  the  desk  sergeants  should  be  affirmed,  with  costs,  but  that  the  order 
denying  the  writ  as  to  the  detective  sergeants  should  be  reversed,  and 
the  writ  dismissed.    All  concur. 


(1T8  App.  Dlv.  T64) 

CRAWFORD  et  al.  t.  DEXTER  et  aL 

(Supreme  Court,  Appellate  DItIsIod,  First  Department.    July  13,  1917.) 

WiLM  <8=»684(9) — CoN8T«uoTiow — Bequest  to  Daughteb. 

A  will  bequeathed  testator's  residuary  estate  to  his  executors,  In  trust 
to  pay  transfer  taxes,  and  to  apply  the  income  of  the  remainder,  or 
so  much  as  might  be  necessary  in  the  trustees'  best  judgment,  but  not 
less  than  $5,000  per  year,  for  the  maintenance  of  testator's  daughter,  who 
was  of  unsound  mind.  The  will  further  provided  that.  If  she  should  re- 
cover, the  trustees  mlgrht  pay  over  to  her  the  whole  of  the  looome,  not 
previously  disposed  of  In  payment  of  legades,  and  that  at  the  end  of  each 
year  the  executors  should  pay  out  of  the  remaining  Income  the.  pe- 
cuniary legacies  bequeathed  to  individual  legatees  In  whole  or  in  pare 
pro  rata  until  they  should  be  wholly  paid,  and  that,  when  such  legacies 
to  individual's  should  have  been  paid,  the  executors  should  in  like  manner 
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pay  pto  rata  on  account  of  tbe  pecnnlary  legacies  to  corporations  tCntil 
sucb  legacies  should  be  fully  paid,  unless,  in  tbe  judgment  of  the  execu- 
tors, it  should  seem  unwise  to  do  so.  The  will  further  provided  that, 
after  the  decease  of  tbe  daughter,  the  executore  should  dispose  of  the 
residuary  estate  In  specified  ways,  and  that  all  of  the  trust  fund  for  the 
daughter  uiuUstiibuted  by  the  executors  at  h^  decease,  after  payment 
In  full  of  the  previous  legacies,  should  be  paid  to  speciHed  legatees,  making 
bequests  aggregating  $972,000.  Beld,  that  testator  created  a  gift  to  his 
daughter  of  the  Income  from  the  trust  fund,  subject  only  to  the 
payment  of  the  specified  bequests  to  Individuals ;  it  being  testator's  clear 
Intention  that  his  daughter  should  have  the  -entire  Income,  except  the 
spedflc  gifts,  available  for  her  use  as  long  as  she  should  live,  the  discre- 
tion of  tbe  trustees  being  limited  to  determining  how  much  of  the  In- 
come bequeathed  to  the  daughter  should  be  expended  for  her  benefit, 
not  allowing  them  to  reduce  her  share  and  Increase  that  of  tbe  residuary 
legatees. 

[Ed.  Note.— S^r  other  cases,  see  Wills,  Gent.  Dig.  i  l<BiT.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Everett  L.  Crawford  and  S.  Clinton  Sherwood,  as  trustees 
under  the  last  will  and  testament  of  Henry  Dexter,  deceased,  against 
Qarissa  Treadwell  Dexter  and  others,  impleaded  with  the  Salvation 
Army  and  others.  From  a  judgment  of  the  Supreme  Court,  entered 
on  the  report  of  a  referee,  settling  plaintiffs'  accounts  and  construing 
the  will  of  their  decedent,  Clarissa  Treadwell  Dexter  and  others  ap- 
peal.   Judgment  modified.  ' 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

William  Mason  Smith,  of  New  York  City,  for  appellants  Mary  G. 
Dexter  and  others. 

Albert  W.  Putnam,  of  New  York  City  (Geoi^e  Roberts,  of  New 
York  City,  on  the  brief),  for  appellant  S.  Clinton  Sherwood. 

Robert  Grier  Monroe,  of  New  York  City  (Lee  McCanliss,  of  New 
York  City,  on  the  brief),  for  appellant  Clarissa  T.  Dexter. 

Walter  E.  Hope,  of  New  York  City  (Sinclair  Hamilton,  of  New 
York  City,  on  the  brief),  for  plaintiffs-respondents. 

Grenville  T.  Emmet,  6f  New  York  City  (Allan  S.  Locke  and  Robert 
Thome,  both  of  New  York  City,  on  .the  brief),  for  respondents  Mid- 
night Mission  and  others. 

William  C.  Beecher,  of  New  York  City,  for  respondent  New  York 
Society  for  the  Suppression  of  Vice. 

Charles  H.  Beckett,  of  New  York  City  (Madison  J.  H.  Ferris,  of 
New  York  City,  on  the  brief),  for  respondent  Salvation  Army. 

Francis  Smith,  of  New  York  City,  for  respondent  New  York  Asso- 
ciation for  Improving  the  Condition  of  the  Poor. 

W.  H.  Van  Steenbergh,  of  New  York  City,  for  respondent  Ameri- 
can Tract  Society. 

Fancher  NicoU,  of  New  York  City,  for  respondent  American  Bible 
Society. 

George  N.  Whittlesey,  of  New  York  City  (Stanley  W.  Dexter,  of 
New  York  City,  on  the  brief),  for  respondent  Children's  Aid  Society. 

Herbert  S.  S'choonmaker,  of  New  York  City,  for  respondent  Young 
Men's  Christian  Association. 
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DOWLING,  J.  Henry  Dexter  diesd  on  July  11,  1910,  leaving  a  last 
will  and  testament,  executed  October  6,  1906,  and  eight  codicils  there- 
to all  of  which  were  duly  admitted  to  probate  by  the  Surrogate's  Court 
of  New  York  county.  He  left  him  surviving  as  sole  heir  at  law  his 
daughter,  Clarissa  TreadweU  Dexter,  who  has  been  continually  of  un- 
sound mind  for  many  years,  and  who  was  confined  in  Bloomingdale 
Asylum  as  early  as  lo83,  remaining  there  until  1894,  since  which  time, 
for  the  greater  part  of  the  period,  she  has  been  residing  and  cared  for 
in  her  father's  home,  and  since  his  death  in  the  family  h(Hne.  Her  dis- 
ease is  incurable,  although  she  has  never  been  judicially  declared  in- 
competent nor  has  any  committee  of  her  person  or  property  been  ap- 
pointed. Decedent's  estate  at  the  time  of  his  death  was  valued  at  $1,- 
400,797.90.  By  his  will  a  trust  was  created  under  the  fourth  para- 
graph thereof,  which  is  the  source  of  the  controversy  between  the  par- 
ties hereto,  and  which  reads  as  follows : 

"Fourth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remalndep  of 
my  property  and  estate,  real,  personal  and  mixed,  wheresoeTer  and  whatsoever, 
which  I  may  own,  or  be  in  any  wise  entitled  to  at  the  time  of  my  decease, 
unto  my  executors  hereinafter  named,  or  such  of  them  as  shall  take  unto 
themselves  the  execution  of  this  my  will,  and  the  survivors  and  survivor  of 
them,  in  trust  for  the  following  uses  and  puriwses: 

"1.  To  pay  and  discharge  all  transfer  or  succession  taxes  upon  all  the 
bequests  and  devises  contained  in  this  my  will,  so  that  no  legacy  or  devise 
specifically  given  therein  may  suffer  diminution  by  reason  of  such  taxes; 
but  such  taxes  shall  be  paid  out  of  the  residue  of  my  estate. 

"2.  To  apply  the  Interest  or  Income  of  the  said  rest,  residue  and  remainder 
of  my  property  and  estate  (after  payment  of  sudi  taxes),  or  so  much  thereof 
as  may  be  necessary  in  their  best  judgment  and  discretion,  but  not  less  than 
five  thousand  dollars  per  annum,  to  the  care,  support,  maintenance,  benefit  and 
use  of  my  daughter  Clarissa  TreadweU  Dexter,  for  and  during  her  natnral 
life,  such  care,  support,  maintenance,  benefit  and  use  to  Include  all  pn^jer 
attendance,  such  as  she  is  now  receiving,  and,  also  such  additional  care,  sup- 
port, maintenance,  benefit  and  use  as  shall  thereafter  become  necessary  or 
proper  for  her  heath,  well  being,  comfort  and  happiness. 

"3.  If  at  any  time  my  said  daughter  shall  recover  her  mental  and  physical 
health,  so  as  in  the  opinion  of  my  executors,  or  those  taking  upon  themselves 
the  execution  of  my  will,  or  the  survivors  or  survivor  of  them,  to  render  it 
proper  and  safe  to  do  so,  then  I  hereby  authorize  them  to  pay  over  to  my 
said  daughter  the  whole  of  the  interest  and  income  of  said  rest,  residue  and 
remainder  of  my  said  property  and  estate  not  theretofore  disposed  of  by 
them  in  payment  of  legacies  under  the  power  and  authority  hereinafter  given 
to  them. 

"4.  It  is  my  desire  that  my  present  residence  Number  42  West  Fifty-Sixth 
street  in  the  borough  of  Manhattan,  city  of  New  York,  shaU  be  maintained 
for  my  daughter's  occupancy  during  her  life,  and  that  she  shall  be  surrounded 
with  everything  which  shall  make  for  her  comfort  and  pleasure,  the  number 
in  service  In  the  home  being  maintained  as  I  would  have  it  if  living  and, 
as  befitting  one  in  her  station  in  life.  Her  every  wish  shall  be  respected — with ' 
regard  to  her  pleasure  and  whether  she  shall  remain  at  home  or  travel,  ete — 
when  in  the  judgment  of  the  majority  of  my  executors  it  shall  not  seem  unwise 
so  to  do. 

"5.  At  the  end  of  each  year  of  their  trusteeship,  whatever  funds  may  re- 
main of  the  income  of  my  estate,  after  the  payment  -of  all  bills  for  the 
proper  maintenance  of  my  daughter,  my  executors  shall  have  the  power  and 
It  is  my  desire  that  out  of  the  remaining  income  they  may  pay  the  pecuniary 
legacies  liequeathed  herein  to  individual  legatees  In  whole  or  In  part  pro  rata, 
until  such  legacies  shall  be  wholly  paid ;  and  when  such  legacies  to  individu- 
als shall  have  been  wholly  paid,  my  executors  shall  in  Uke  manner  out  of  such 
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remaining  iDCome  pay  pro  rata  on  account  of  the  pecuniary  legacies  to  corpora- 
tions bequeathed  herein  (other  than  gifts  of  the  residue  of  my  estate)  until 
such  legacies  to  corporations  shall  be  fully  paid ;  unless  in  any  year  it  should 
in  the  judgment  of  my  executors  seem  unwise  to  do  so,  keeping  in  mind  always 
the  sufficiency  of  my  daughter's  Income.  And  I  also  authorize  my  executors  at 
any  time  during  my  daughter's  lifetime,  if  they  shall  deem  it  proper  and 
safe  to  do  so,  to  transfer  to  the  Protestant  Bplscopal  Mission  In  Mexico,  the 
shares  of  the  capital  stock  of  the  Woodlawn  Cemetery  bequeathed  to  them 
ha«lo;  but  in  no  other  retq;>ect  shall  my  ttecutors  pay  over  or  distribute 
the  principal  of  said  trust  fund  during  the  lifetime  of  my  said  daughter, 
than  to  transfer  said  shares  of  stock  of  the  Woodlawn  Cemetery  as  above  In- 
dicated. 

"6.  My  executors  and  trustees  are  authorized  to  retain  the  securities  in 
which  my  estate  shall  be  invested  at  the  time  of  my  decease  and  they  need  only 
diange  such  investments  when  in  their  judgment  it  shall  make  for  the 
better  security  of  my  daughter's  Income." 

By  the  fifth  paragraph  of  his  will  the  testator  provided: 

"After  the  decease  of  my  daughter  Glarlasa  Treadwdl  Dexter,  I  hereby 
direct  my  executors  to  dispose  of  the  said  rest,  residue  aqd  remainder  of  my 
property  and  estate  in  manner  following." 

TTien  followed  directions  for  the  pa)rment  and  transfer  of  25  shares 
of  the  capital  stock  of  Woodlawn  Cemetery  to  the  Protestant  Episco- 
pal Mission  in  Mexico,  and  to  certain  individuals  pecuniary  bequests 
aggregating  $39,000,  and  to  three  corporations  peciuiiaiy  bequests  ag- 
gregating $1,200.  Then  by  the  seventh  paragraph  of  his  will  testator 
provided : 

"Seventh.  All  of  the  trust  fund  constituted  by  the  fourth  paragraph  of 
this  my  will,  that  shall  remain  undistributed  by  ray  executors  at  Uie  decease  of 
my  said  daughter  after  payment  in  full,  whether  before  or  after  her  decease, 
of  all  the  legacies  directed  to  be  paid  in  the  fifth  paragraph  of  this  my  will, 
or  the  survivors  or  survivor  of  them,  to  distribute  aa  follows,  that  is  to  say : 
My  executors  shall  pay  to  the  following  legatees  the  sums  of  money  which  I 
give  and  bequeath  to  them  respectively,  to  wit." 

Then  follow  bequests  to  certain  charitable  organizations,  which,  as 
ultimately  fixed  by  the  eighth  codicil  to  his  will,  aggregate  $972,000. 
The  ninth  paragraph  of  his  will  provided : 

"I  hereby  make,  nominate  and  appoint  my  nephews  by  marriage,  Everett 
L.  Crawford  and  Henry  U.  Palmer,  and  my  friend  S.  Clinton  Sherwood, 
executors  of  this  my  last  'n'lll  and  testament,  and  as  I  expect  and  desire  that 
said  8.  Clinton  Sherwood  shall  take  the  most  active  part  in  the  management 
oj  my  estate  and  the  care  and  maintenance  of  my  daughter  under  the  trust 
herein  established  for  her  beneUt,  but  that  he  shall  always-  act  with  the  advice 
and  approval  of  the  two  other  executors,  or  such  of  them  as  shall  qualify,  I 
direct  that  the  sum  of  fifteen  hundred  dollars  per  annum  be  paid  to  S.  Clinton 
Sherwood  out  of  the  Income  of  my  estate  as  special  compensation  for  such 
extra  care  and  management.  In  addition  to  all  commissions  which  he  would 
be  entitled  to  by  law  as  such  executor  and  trustee,  if  no  special  compensation 
were  given  to  him  herein." 

Outside  of  the  seventh  paragraph  of  his  will,  the  opening  clause  of 
which  has  been  quoted,  there  is  no  genea-al  residuary  clause  of  the 
usual  type  in  the  original  will ;  but  in  his  first  codicil  thereto,  bearing 
date  the  same  day  as  the  will  itself,  he  provided: 

'In  case  my  estate  remaining  undistributed  as  mentioned  in  the  seventh 
paragraph  of  my  said  will  shall  not  be  sutUcient  to  pay  in  full  all  the  be- 
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quests  contained  In  said  seventh  panigrapb,  then  I  direct  my  executors  first 
to  pay  in  full  the  bequests  therein  made  to  the  Salvation  Army  In  the  United 
States,  the  Young  Men's  Christian  Association  of  the  City  of  New  York  and 
the  American  Bible  Society,  and  to  pay  the  rest  of  said  legacies  pro  rata. 

"And  If  It  should  happen  that  anything  should  remain  at  my  estate  after 
paying  In  full  all  of  the  bequests  given  by  my  said  will,  then  I  direct  that 
such  surplus  shall  be  divided  equally  between  the  three  corporations  last 
above  named. 

"And  in  all  other  respects  I  hereby  ratify  and  conflim  my  said  last  will 
and  testament," 

By  the  seventh  codicil,  executed  December  31,  1909,  testator  revoked 
the  appointment  of  Henry  U.  Palmer  as  one  of  his  executors  and  trus- 
tees, and  further  provided: 

"Item.  In  case  it  should  appear  at  or  after  my  decease  that  I  have  devised 
and  bequeathed  to  benevolent,  charitable,  literary,  sdentlflc,  religions  or  mis- 
sionary societies,  associations  or  corporations,  in  trust  or  otherwise,  more  than 
one-half  of  my  estate,  after  the  payment  of  mty  debts,  and  that  for  any  r«asoa 
such  devises  or  bequests  are  invalid  to  sonre  extent,  then  and  In  snch  case 
only,  I  hereby  give,  devise  and  bequeath  to  my  friend  Mr.  S.  Clinton  Sherwood, 
all  that  portion  of  my  estate  as  to  which  such  devises  or  bequests  may  be  In- 
valid, and  which  otherwise  would  descraid  or  be  distributed  to,  or  amonf  my 
heirs,  or  next  of  kin." 

The  questions  arising  for  determination  upon  this  appeal  have  to  do 
with  the  disposition  to  be  made  of  the  accumulated  income  of  the  es- 
tate. The  income  from  the  trust  estate  is  over  $60,000  a  year,  and  the 
amount  expended  on  behalf  of  the  testator's  daughter  has  averaged 
$20,000  a  year.  On  September  15,  1913,  at  the  end  of  the  first  year  of 
trusteeship,  the  unexpended  income  had  increased  to  $167,489.27. 
Thereupon,  pursuant  to  the  power  conferred  by  section  5  of  the  fourth 
paragraph  of  the  will,  the  trustees  paid  out  of  the  surplus  income  all 
the  pecuniary  legacies,  aggregating  $40,200,  bequeathed  by  the  fifth 
paragraph  of  the  will,  and  such  payments  were  concededly  authorized. 
The  amount  of  accumulated  income  was  thus  reduced  to  $127,289.27, 
but  by  April  27,  1915,  it  had  increased  to  $209,845.96.  It  is  contended 
on  behalf  of  the  testator's  daughter  and  her  presumptive  next  of  kin 
(being  her  nieces)  that  the  entire  income  belonged  to  the  daughter, 
with  the  exception  only  of  the  sum  of  $40,200  heretofore  paid  by  the 
trustees  pursuant  to  the  provisions  of  the  fourth  paragraph  of  the 
will ;  that  the  trustees  are  authorized  and  empowered  to  apply  so  much 
of  the  net  income  from  the  testator's  trust  estate  as  is  required  for  the 
care,  support,  and  maintenance  of  his  daughter,  and  to  hold  the  re- 
maining net  income,  not  so  expended,  if  any,  as  custodian  for  the  said 
daughter  for  her  future  benefit,  to  be  paid  upon  her  recovery  to  her, 
or  from  time  to  time  to  any  committee  of  her  property  that  may  be 
meanwhile  legally  appointed,  or,  if  not  so  paid,  upon  her  death  to  her 
executors  or  administrators;  that  the  trustees  have  power,  with  the 
acquiescence  of  S.  Clinton  Sherwood,  to  apply  the  whole  of  the  net 
income  of  the  said  trust  fund  for  the  use  and  benefit  of  the  said 
daughter  during  her  life;  that  testator's  will  does  not  empower  S. 
Clinton  Sherwood  to  determine  in  their  or  his  discretion  what  the 
share  of  the  testator's  daughter  in  the  income  of  the  trust  fund  shall 
be,  or  how  much  of  the  income  is  bequeathed  to  her,  but  merely  em- 
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powers  Sherwood  to  determine  in  his  discretion  how  much  of  the  in- 
come bequeathed  to  her  shall  be  expended  for  her  benefit;  and  makes 
the  trustees  custodians  of  the  unexpended  balance  during  the  time  that 
Sherwood  shall  deem  the  testator's  daughter  mentally  incompetent; 
that  there  is  an  absolute  disposition  of  the  net  income  of  the  said 
trust  (except  the  sum  of  $40,200)  to  the  testator's  daughter,  qualified 
only  as  to  the  manner  of  payment  and  enjoyment  as  hereinbefore 
stated;  that  the  will  contains  Jio  express  direction  for  an  illegal  accu- 
mtilation  of  income,  and,  in  so  far  as  it  contains  any  implied  direction 
for  accumulation  of  income,  such  implied  direction,  being  invalid,  will 
be  deemed  surplusage  and  eliminated  from  the  will,  the  entire  income 
from  the  said  trust  fund  being  otherwise  validly  disposed  of  by  the 
will  itself. 

The  charitable  organizations  to  whom  the  testator  bequeathed  an 
ag^gr^^ate  of  $972,000  contend  that  the  surplus  income  of  each  year 
did  not  vest  in  the  decedent's  daughter,  that  there  was  no  eflfectual  dis- 
position of  the  surplus  income  under  the  will,  and  that  consequently 
the  surplus  income  for  each  jrear  belongs  to  those  presimiptively  en- 
titled to  the  next  eventual  estate,  being  the  charitable  corporations  to 
which  the  specific  bequests  of  $972,000  were  made,  and  who  claim  as 
well  the  residuary  estate  of  $326,810.33,  which  they  have  been  awarded 
by  the  judgment  herein. 

S.  Clinton  Sherwood  contends  that  the  unexpended  income  did  not 
belong  to  the  testator's  daughter,  but  should  be  paid  pro  rata  on  ac- 
count of  the  specific  legacies  to  the  corporations  named  in  article  seventh 
of  the  will,  and  diat  if  the  charitable  corporations  should  receive  all  of 
such  unexpended  income  during  the  daughter's  lifetime,  and  then  upon 
her  death  all  the  principal  of  the  trust  fund,  there  would  be  a  gift  of 
more  than  one-half  of  the  testator's  estate  (less  his  debts)  to  charitable 
corporations,  coming  within  the  prohibition  of  the  statute;  and  that 
therefore,  under  the  specific  gift  to  him  contained  in  the  seventh  codi- 
cil, he  is  entitled  to  receive  a  present  vested  interest,  subject  only  to  the 
provision  in  favor  of  the  daughter,  in  that  portion  of  the  testator's 
estate  over  and  above  the  one-half  thereof  which  may  properly  be  paid 
to  such  charitable  corporations. 

The  learned  referee  has  held  that  the  testator  did  not  intend  to 
leave  the  surplus  income  from  the  trust  fund  to  his  daughter,  and  that 
there  was  no  valid  direction  for  its  accumulation,  nor  was  there  any 
effectual  disposition  of  the  surplus  income,  and  that  therefore  that 
portion  of  the  income  not  expended  for  the  daughter's  benefit  was 
not  disposed  of  by  the  will,  but  passed  by  operation  of  law  to  the  char- 
itable corporations  as  owners  of  the  next  eventual  estate,  and  that 
therefore  the  statute  had  not  been  violated. 

As  1  read  the  testator's  will,  its  provisions  are  inconsistent  with  an 
interpretation  which  would  give  to  the  daughter  less  than  the  whole 
income  of  the  trust  estate,  subject  to  the  exercise  of  the  discretion  of 
the  executors  as  to  how  much  thereof  should  be  applied  to  her  care 
and  maintenance,  but  in  no  event  less  than  $b,000.  This  discretion 
by  one  of  the  codicils  is  vested  in  Sherwood.  The  third  subdivision 
of  the  fourth  paragraph,  as  will  be  seen,  authorizes  the  executors  to 
pay  to  the  daughter,  when  in  their  opinion  she  recovers  her  mental  and 
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physical  health,  the  whole  of  the  interest  and  income  of  his  property 
not  used  to  pay  legacies,  and  those  legacies,  as  will  hereafter  be  seen, 
are  only  the  ones  specified  in  the  fifth  paragraph  of  his  will,  aggregat- 
ing $40,200,  and  which  have  already  been  paid.  The  care  with  which 
these  comparatively  small  legacies  are  authorized  to  be  paid  out  of  sur- 
plus income  and  the  lax^er  legacies  withheld  for  payment  until  death 
is  evidence  in  itself  of  the  fact  that  the  testator  did  not  contemplate 
that  the  surplus  income  each  year  over  what  was  expended  on  his 
daughter  should  be  exhausted  in  paying  off  nearly  $1,000,000  of  lega- 
cies left  to  charitable  corporations.  The  payment  of  the  $40,200  of 
legacies  would  not  have  made  an  appreciable  difference  to  the  income 
for  more  than  a  single  year,  and  those  legacies  were  of  an  intimate 
and  personal  kind,  which  the  testator  evidently  wished  to  have  paid 
off  as  speedily  as  possible. 

The  only  clause  of  the  will  from  which  an  intention  is  spelled  out  that 
the  unexpended  trust  income  should  not  belong  to  the  daughter  b  the 
seventh,  which  provides  that  all  the  trust  fund  constituted  by  the  fourth 
paragraph  that  should  remain  undistributed  by  the  executors  at  the  de- 
cease of  his  daughter,  after  payment  in  full  of  the  legacies  directed  to 
be  paid  in  the  fifth  paragraph  of  his  will,  be  distributed  in  a  certain 
manner.  But  this  does  not  seem  to  me  to  be  controlling,  in  view  of  all 
the  other  provisions  of  the  will,  and  in  view  of  the  further  fact  that 
the  $40,200  of  legacies  were  not  required  to  be  paid  by  the  executors 
out  of  surplus  income,  but  were  only  authorized  so  to  be  paid,  and  it 
might  well  have  been  that  the  executors  might  have  deemed  it  unwise 
to  pay  these  legacies  out  of  surplus  income,  in  whidi  case  the  language 
just  quoted  would  have  been  apt. 

Nor  is  the  provision  of  the  sixth  codicil,  by  which  a  trust  fund  of 
$10,000  was  created  for  the  purpose  of  paying  a  reward  to  the  person 
who  might  give  information  which  should  lead  to  the  conviction  of  the 
person  guilty  of  the  murder  of  his  son  (which  trust  was  to  be  held  dur- 
ing the  joint  lives  of  the  two  trustees,  Crawford  and  Sherwood"),  and 
further  providing  that  the  income  accruing  from  said  sum,  so  far  as 
the  same  should  not  be  needed  for  advertising,  should  be  applied  as 
directed  in  his  will  for  the  application  of  income  from  his  estate,  or. 
failing  such  direction,  should  form  part  of  the  residue  of  his  estate. 
This  language  is  not  controlling,  for  it  might  well  have  been  framed  to 
meet  the  possibility  of  the  daughter's  death  before  the  expiration  of 
this  $10,000  trust,  and  in  any  event  it  is  not  sufficient  to  destroy  the 
force  of  the  testator's  intent  as  gathered  from  the  rest  of  the  will. 

That  the  language  used  by  the  testator  created  a  gift  to  the  daughter 
of  the  entire  income  from  the  tnist  fund  (subject  only  to  the  payment 
of  the  specific  bequests  of  $40,200)  is  well  supported  by  the  authori- 
ties. The  decision  in  Matter  of  Hoyt,  116  App.  Div.  217,  101  N.  Y. 
Supp.  557,  affirmed  without  opinion  189  N.  Y.  511,  81  N.  E.  1166, 
is  very  closely  in  point.  There  the  testator  gave  his  executors  a  trust 
fund,  and  directed  them  to — 

"keep  the  saute  Invested  and  to  collect  and  receive  the  Interest,  dividends  and 
Income  therefrom  and  from  each  and  every  part  thereof  and  to  apply  to  her 
use  for  and  during  her  natural  life  in  the  most  botinteoug  and  liberal  manner 
as  to  expenditure  and  so  as  to  promote  her  convenience  and  comiorc  and 
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gratify  ber  reaadnaMe  desires,  the  mid  Interest,  dividends  and  incomie  so  to 
be  collected  and  received  as  tlie  same  sball  tw  requiied  for  lier  use  and 
benefit" 

Further : 

"Tliat  the  said  snm  of  money  hereinabove  In  this  article  directed  to  be 
appropriated  and  held  In  trust  for  and  during  the  natural  life  of  my  daugh- 
ter, Mary  Irene,  and  for  her  use  as  above  herein  provided  as  to  the  interest, 
dividends  and  Income  therefrom,  or  the  securities  In  which  the  same  shall  be 
invested,  and  any  surplus  of  InotHne  therefrom,  if  any,  which  shall  not  have 
been  applied  to  her  use  during  her  natural  life,  shall,  on  the  death  of  my  sold 
daughter,  go  and  be  distributed  to  and  among"  certain  persons  named. 

The  court  said : 

"If  it  be  assumed  that  the  intent  of  the  testator  was  to  give  tlie  remainder- 
men the  surplus  Income  which  the  trustees  determined  was  not  necessary  for 
the  use  of  the  daughter,  then  the  gift  is  invalid  as  involving  an  unlawful 
accnmulatlcm.  The  statute  linrlts  the  accumulation  of  Income  to  the  period 
of  minority.  1  B.  S.  p.  726,  §§  37,  38.  If  it  be  true,  as  contended  by  the 
reqMmdents,  that  the  testator  intended  to  lodge  in  his  trustees  a  discretion 
as  to  the  amonnt  of  income  to  be  applied  to  his  daughter's  use,  then  this 
necessaiUy  clothed  them  with  authority  to  accumulate  the  residue  (Cochrane 
v.  Schell.  140  N.  X.  516,  35  N.  E.  971),  which  authority  could  not  be  enforced, 
inasmucii  as  it  contravenes  the  provisions  of  tlie  statute  with  reference  to 
accumulations.  But  the  trustees,  acting  under  a  void  authority,  did  accumu- 
late a  surplus,  and  now  the  question  is  presented,  to  whom  does  It  belong? 
Tbe  surrogate  assumed  that  it  passed  to  the  remaindermen  under  the  provi- 
sion of  the  statute  which  provides  that  'when,  in  consequence  of  a  valid  Uml- 
tatlon  of  an  expectant  estate,  there  sball  be  a  suspense  of  the  power  of  aliena- 
tion 01  of  the  ownership,  during  the  continuance  of  which  the  rents  and  profits 
sliall  be  undisposed  of,  and  no  valid  direction  for  their  accumulation  is  given, 
such  rents  and  prc^ts  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate.'  See  1  R.  S.  p.  726,  §  40 ;  Real  Property  Law  (Laws 
1896,  c.  547;  Consol.  Laws,  c.  50)  §  54.  The  conclusion  of  the  surrogate  is 
correct,  if  the  statute  is  applicable.  I  do  not  think  it  is.  Tbe  rule  aeenta  to 
be  well  settled  that  where  tbe  direction  for  an  accumulation  is  void,  and 
there  is  some  other  and  legal  disposition  of  the  rents  and  profits,  the  statute 
does  not  apply;  that  in  such  case  the  direction  for  accumulation  should  be 
eliminated  from  the  will.  The  direction  to  accumulate  in  this  will  can  be 
stricken  out,  and  there  then  still  remains  a  valid  disposition  of  the  rents  and 
profits.  The  testator  gave  the  fund  to  the  trustees,  to  collect  the  Income  front 
each  and  every  part  of  it.  He  clothed  his  trustees  with  power  to  apply  the 
entire  income  to  the  use  of  his  daughter.  He  also  clothed  them  with  power, 
In  their  discretion,  if  they  did  not  think  she  needed  aU  of  tbe  income,  to  ac- 
cumulate It,  and.  If  they  did  ao,  he  gave  it  to  the  remaindermen.  The  au- 
thority, as  we  have  seen,  to  accumulate  is  void ;  but  the  authority  to  pay  the 
entire  incon*e  to  the  daughter  is  nevertheless  valid  and  enforceable.  If  tills 
be  true,  then  the  daughter  was  entitled  to  the  entire  income,  and  whatever  had 
accrued  at  the  time  she  died  passed  to  her  representatives.  This  conclusion, 
it  seems  to  me.  necessarily  follows  from  the  rule  laid  down  in  Fray  v.  Hege- 
man,  92  N.  Y.  506  and  Barbour  v.  De  Forest,  95  N.  Y.  13. 

In  Hill  V,  Guaranty  Trust  Co.,  163  App.  EXv.  374,  148  N.  Y,  Supp. 
601,  the  testatrix  gave  her  residuary  estate  to  her  executors  and  trus- 
tees upon  the  following  terms : 

"To  receive  the  teatM,  issues,  Income  and  profits  thereof  and  to  apply  the 
vhole,  or  such  portions  of  such  rents.  Issues,  Inconfe  and  profits,  as  my  said 
executors  and  trustees  may  deem  advisable,  for  the  use  and  benefit  of  my  son 
*  •  •  during  his  natural  life,  and  on  the  death  of  my  said  son,  I  give, 
devise  and  bequeath  all  of  said  rest,  residue  and  remainder,  of  my  estate,  with 


Digitized  by 


Google 


384  166  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

the  accnmnlatlons.  If  any,  thereon    *    *    *    to  my  said  sister  Marie  Hill, 
absolutely  and  forever." 

The  son  at  the  time  of  the  eKecution  of  the  will  was  a  life  convict, 
and  after  his  mother's  death  became  insane,  and  was  still  so  when  suit 
was  brought.  The  executors  at  the  time  of  the  accounting  had  ai>plied 
only  a  small  portion  of  the  income  to  his  use,  and  the  remainderman 
sought  to  have  the  accumulated  income  paid  to  her  as  the  person  pre- 
sumptively entitled  to  the  next  eventual  estate.  This  was  refused; 
the  court  saying,  in  part : 

"Although  a  considerable  surplus  has  been  accunmlated,  It  Is  by  no  means 
certain  that  circumstances  may  not  arise,  before  the  termination  of  the  trust, 
under  which  the  trustees  might  deetn  it  advisable  to  apply  all  this  income 
to  the  use  and  benefit  of  the  beneficiary.  The  direction  to  apply  so  much 
of  the  income  as  the  trustees  n*ay  deem  advisable  does  not  mean  that  they 
must  determine,  upon  receipt  of  each  payment  of  income,  how  much  thereof 
shall  be  applied  to  the  use  and  benefit  of  the  beneficiary ;  on  the  contrary,  I 
think  the  testatrix  plainly  Intended  that  they  should  hold,  subject  to  his 
use,  all  the  Income  Irrespective  of  the  aitfount  Immediately  applied.  Swii  a 
direction  is  not  necessarily  invalid.  In  Bloodgood  v.  Lewis,  209  N.  T.  95,  102 
N.  E.  610,  the  will  of  the  testator  gave  the  income  from  a  quarter  of  his  es- 
tate to  his  daughter  Mary,  pro^'ldlng  that  If  Mary,  in  the  judgment  of  hla 
daughter  Rosetta,  should  continue  to  be  of  unsound  mind  and  Incapable  of 
managing  her  own  affairs,  the  income  ^ould  be  paid  to  Rosetta,  to  be  applied 
hy  her  In  the  care  and  comfort  of  Mary.  By  a  codldl  he  provided  that,  owing 
to  Rosetta's  feeble  health,  he  nrade  the  trustees  the  judges  of  Mary's  condi- 
tion in  place  of  Rosetta,  and  directed  them.  If  they  considered  Mary  Incapable 
of  managing  her  own  affairs,  to  pay  to  Rosetta  so  much  of  the  Income  of  the 
trust  fund  for  Mary  as,  in  their  discretion,  might  be  required  for  her  com- 
fortable care  and  support  There  being  no  direction  for  the  Immediate  pay- 
ment of  the  residue  of  the  Income  to-  any  one.  this  court  held  that  the  ao 
cumulated  residue  was  an  unlawful  nccamulation  and  belwiged  to  the  persons 
presumptively  entitled  to  the  next  eventtial  estate.  Bloodgood  v.  T^wls.  146 
App.  Dlv.  86,  130  N.  Y.  S«pp.  C21.  The  Court  of  Appeals,  however,  held  that 
the  entire  Income  was  given  to  Mary  under  the  will,  and  that  the  codldl  did 
not  revoke  the  gift,  but  rather  eniipowered  the  trustees  'to  determine.  In  their 
discretion,  how  much  of  the  one-fourth  equal  part  bequeathed  to  her  should 
be  exrcnded  for  her  benefit,  and  made  them  custodians  and  conservators  of 
the  unexpended  balance.' 

"There  is,  therefore.  In  the  present  case  nothing  unlawful  In  the  trustees 
holding  the  unexpended  balance  In  their  hands — certainly  not  if  the  will  of 
the  testatrix  be  construed  as  giving  the  entire  Inconite  to  her  son.  Whether 
the  win  should  be  so  construed  Is  a  question  which  Is  not  necessary  to  deter- 
mine at  this  time.  It  does  dispose  of  the  remainder  'with  tue  accumulations, 
If  any,  thereon,'  but  the  word  'accumulations'  in  this  connection  does  not 
necessarily  refer  to  the  Income.  But,  however  that  may  be,  I  am  clearly  of 
the  opinion  that  the  testatrix  Intended  that  the  Income  not  Immediately  ap- 
plied to  the  use  of  her  son  should  be  held  by  the  trustees  subject  to  his  use 
during  his  life.  If,  In  order  to  efi'ectuate  this  Intent,  the  will  must  be  con- 
strued as  giving  him  the  entire  Income,  the  time  and  manner  of  payment 
being  left  to  the  discretion  of  the  trustees,  It  Is  susceptible  of  this  construc- 
tion and  should  be  so  construed,  hot  the  question  may  never  arise.  Under 
the  statDte  (Real  Pr(4)erty  Law  [Oen.  Lows,  c.  46;  Laws  1896,  c.  647]  f  63; 
now  Real  Property  Law  [Consol.  Laws,  c  50 ;  Laws  1909,  c.  52]  {  63),  whidi  Is 
also  applicable  to  personal  property  (United  States  Trust  Co.  v.  Sober,  178 
N.  Y.  442,  70  N.  B.  970;  Mills  v.  Husson,  140  N.  Y.  99,  35  N.  E.  422;  Cook 
v.  Lowry,  95  N.  Y.  103),  the  plaintiff  is  entitled  to  the  Income  not  applied  to 
the  use  of  the  beneficiary  only  upon  the  ground  that  such  Income  Is  undis- 
posed of.  For  the  reasons  stated,  the  Income  now  In  the  bands  of  the  trus- 
tees cannot  be  so  considered,  because  the  trustees  have  the  right  at  any  time 
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to  apply  any  or  all  of  It  to  the  use  of  the  beneficiary.  Until  the  trust  has 
terminated  It  will  be  Impossible  to  tell  how  much,  If  any,  of  It  will  remain 
undiiiposed  of.  If  this  conclusion  be  correct,  then  the  trustees  should  continue 
to  hold  the  Income  not  Immediately  applied,  subject  to  its  future  application, 
if  tbey  de«n  it  adTisable  for  his  use  and  benefit" 

In  Matter  of  Bavier,  No.  1, 164  App.  Div.  358,  149  N.  Y.  Supp.  728, 
where  Aere  was  a  trust  fund  created  for  the  benefit  of  a  feeble-mind- 
ed person,  the  court  cited  with  approval  Hill  v.  Guaranty  Trust  Co., 
supra,  and  said : 

"This  court,  reviewing  the  authorities,  held  that  the  will  did  not,  rfther 
expressly  or  by  necessary  implication,  direct  any  accumulation  of  the  income; 
that,  although  a  considerable  surplus  had  been  accumulated,  it  was  by  no 
D/eana  certain  that  circumstances  might  not  arise,  before  the  termination  of 
the  trust,  under  which  the  trustees  might  deem  it  advisable  to  apply  aU  -this 
income  to  the  use  and  benefit  of  the  beneficiary ;  and  that  the  trustees  should 
continue  to  hold  the  income  not  tminediately  applied,  subject  to  its  future 
application,  if  they  deented  it  advisable,  for  the  cestui  que  trust's  use  and 
benefit  We  think,  as  the  question  here  involved  has  so  recently  been  deter- 
mined by  that  well-considered  case,  it  is  uimecessary  to  discuss  it  further." 

In  Matter  of  Bavier,  No.  2,  164  App.  Div.  363,  149  N.  Y.  Supp.  731, 
the  will  gave  to  the  trustees  two-thirds  of  the  net  rents,  issues,  and 
profits  of  certain  real  estate,  in  trust  to  apply  the  same,  or  so  much 
thereof  as  testator's  wife  during  her  life,  or  the  surviving  trustees  after 
her  death,  might  think  necessary  or  proper,  for  the  care,  education, 
maintenance,  and  support  of  the  testator's  daughter  and  such  issue  as 
she  might  have.  The  daughter  was  an  incompetent,  although  not  judi- 
cially declared  so  to  be.  The  will  then  provided  that  upon  the  daugh- 
ter's death  the  income  from  the  trust  fund  with  any  and  all  surplus 
thereof  unexpended,  if  any,  should  be  divided  in  certain  alternative 
ways.  There  was  also  a  direction  that  if,, under  the  provisions  of  the 
will,  there  should  remain  in  the  hands  of  the  trustees  accumulations  of 
the  net  rents,  issues,  and  profits  not  authorized  by  the  laws  of  the 
state  of  New  York,  tfie  same  should  be  regarded  as  real  property  ana 
be  distributed  according  to  the  statutes  of  New  York  relating  to  de- 
scent. Upon  the  accounting  there  was  found  a  balance  of  unexpended 
income  which  the  surrogate  held  to  be  an  unlawful  accimiulation,  and 
therefore  under  the  will  distributable  according  to  the  statute  of  de- 
scent.   Tliis  court  said: 

"There  Is  no  express  provision  in  this  will  for  any  accumulation  of  Income, 
and  the  direction  for  the  distribution  of  such  is  only  precautionary,  and  made 
in  view  of  the  discretionary  power  vested  in  the  trustees  by  the  fourth  clause 
of  the  wiU.  The  conclusions  reached  by  Mr.  Justice  Clarke  In  Matter  of 
Bavier,  No.  1,  164  App.  Div.  358,  149  N.  Y.  Supp.  728,  are  founded  upon  con- 
siderations equally  applicable  to  the  case  at  bar,  and  require  a  like  di[q)osl- 
tlon  of  the  present  appeal." 

It  will  be  seen  that  in  this  last-cited  case  there  was  an  express  dispo- 
sition of  accumulated  income,  as  in  the  case  at  bar.  We  deem  it  un- 
necessary to  cite  further  the  cases  in  line  with  these  determinations, 
believing  that  they  sufficiently  establish  the  law  applicable  to  the  ques- 
tion before  us.  The  testator's  clear  intention,  as  deducible  from  the 
will,  bding  that  his  daughter  should  have  the  entire  income  of  the  trust 
166N.Y.S.— 26 


Digitized  by 


Google 


386  166  NEW  ZORK  SUPPLEMENT  (Sup.  Ct. 

fund  (except  $40,200)  applied  to  or  available  for  her  use  as  long  as  she 
should  live,  his  intention  should  be  carried  out.  This  limits  the  discre- 
tion of  the  trustees  or  Sherwood  to  determining  how  much  of  the  in- 
come bequeathed  to  Miss  Dexter  shall  be  expended  for  her  benefit, 
and  makes  the  trustees  custodians  of  the  unexpended  balance  for  her 
as  long  as  she  is  deemed  incompetent,  and  does  not  (as  would  the  con- 
trary view)  substitute  them  for  the  testator,  and  allow  them  to  reduce 
her  share  and  increase  that  of  the  residuary  legatees  at  will.  In  other 
words,  they  are  what  they  should  be,  administrators  of  the  fund  only, 
and  not  disposers  of  it.  We  agree  with  the  learned  referee  in  his  con- 
clusion that  the  discretionary  power  given  to  the  trustees  under  para- 
graph fourth,  subdivision  5,  of  the  will,  is  limited  to  the  legacies  speci- 
fied in  paragraph  5  of  the  will,  and  that  it  was  neither  the  intention  nor 
direction  of  the  testator  that  the  bequests  to  the  $972,000  class  should 
be  paid  out  of  unexpended  income.   ■ 

The  conclusions  of  law  found  by  the  learned  referee  herein  should 
be  modified,  by  including  the  nine  conclusions  of  law  proposed  on  be- 
half of  the  defendant  Clarissa  Treadwell  Dexter,  and  the  appropriate 
findings  of  fact  in  connection  therewith,  and  by  reversing  the  findings 
of  fact  and  conclusions  of  law  inconsistent  therewith,  and  the  judg- 
ment appealed  from  will  be  modified  accordingly,  so  as  to  adjudge  that 
the  defendant  Clarissa  Treadwell  Dexter  is  entitled  to  the  entire  net 
income  of  the  trust  created  in  and  by  said  will  for  her  life, 'with  the  ex- 
ception only  of  the  sum  of  $40,200  heretofore  paid  by  the  plaintiffs 
pursuant  to  the  provisions  of  the  will  to  the  legatees  mentioned  in 
paragraph  fifth  thereof.  Costs  and  disbursements  are  awarded  to  all 
parties  appearing  upon  this  appeal,  payable  out  of  the  estate.  Settle 
order  on  notice.    All  concur. 


(100  Misc.  Bep.  689) 

In  re  ANTIPOLLER  MUTUAL  AID  SOC.  Inc. 

(Supreme  Court,  Special  Tend,  Kings  County.    July  S,  1917.) 

COBPORATIONS    ■S=>45— ORGANIZATION— TnXES. 

In  view  of  General  Corporation  Law  (Consol.  Laws,  c  2S)  {  6,  as  amaid- 
ed  by  Laws  1913,  c.  24,  providing  that  no  corporation  shall  be  hereafter 
organized  with  the  word  "bank,"  "banking,"  "insurance,"  "beneflt,"  etc., 
as  part  of  its  name, -except  a  cori)oratlon  formed  under  the  Banking  Law 
or  the  Insurance  Law,  a  corporation  calling  itself  the  Antipoller  Mutual 
Aid  Society  cannot  be  incorporated,  except  under  the  Banking  or  the 
Insurance  Law. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  }|  130,  131.1 

Application  for  the  issuance  of  a  certificate  of  incorporation  to  the 
Antipoller  Mutual  Aid  Society,  Incorporated.    Application  denied. 

Morris  Cahan,  of  New  York  City,  for  petitioner. 

CROPSEY,  J.  The  approval  of  the  court  is  sought  to  the  certifi- 
cate of  incorporation  of  the  above  concern  as  a  membership  corpora- 
tion. "The  particular  objects"  of  the  proposed  corporation  are  stated 
is  follows: 

^s»For  otber  cases  see  same  topic  ft  KBT-NUMBER  in  alt  Key-Numbertd  Digests  &  Indaxee 
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To  TlBlt  sick  friends  and  comfort  and  encourage  tbem ;  to  console  the 
widows  and  orphans  of  deceased  members ;  to  assist  members  voluntarily 
\vhen  these  meiubers  are  In  straitened  circumstances." 

Just  what  assistance  would  be  rendered  to  its  members  is  not  definite, 
as  such  assistance  is  only  to  be  rendered  "voluntarily."  Nor  is  the 
need  of  incorporating  apparent  for  the  purpose  of  visiting,  comforting, 
encouraging,  or  consoling  friends  and  families  of  members.  What 
the  real  object  of  incorporating  would  be  is  not  plain.  A  number  of 
similar  applications  have  been  made,  each  seeking  approval  of  a  cer- 
tificate of  incorporation  of  an  "aid"  society.  If  such  corporations  are 
to  render  any  financial  aid  or  assistance  to  their  members,  it  can  be 
done  only  by  receiving  dues  or  assessments  or  levying  charges  of  some 
kind  upon  their  members.  If  that  is  the  real  scope  and  purpose  of 
such  proposed  corporations,  it  may  be  a  question  whether  they  can 
properly  be  incorporated  under  the  Membership  Corporation  Law,  and 
whether  they  should  not  properly  come  under  the  Insurance  Law.  But 
it  is  not  necessary  to  determine  this  now,  for  this  certificate  of  in- 
corporation cannot  be  approved  because  of  the  name  of  the  proposed 
corporation. 

Section  6  of  the  General  Corporation  Law,  as  amended  by  Laws 
1913,  c.  24,  provides  that: 

"No  corporation  shall  be  hereafter  organized  under  the  laws  of  this  State 
with  the  word  trust,"  'bank,'  "banking/  Insurance,'  'assurance,'  'indemnity,' 
'guarantee,'  'guaranty,'  'title,'  'casualty,'  'surety,'  'fidelity,'  'savings,'  'invest- 
ment,' 'loan'  or  'benefit'  as  part  of  Its  name,  except  a  corporation  formed  un- 
der the  Banking  Law  or  the  Insurance  Law." 

While  the  statute  does  not  expressly  provide  that  the  word  "aid" 
shall  not  be  used  in  the  corporate  name,  it  seems  clear  that  the  meaning 
of  the  statute  and  the  intent  of  the  Legislature  was  to  prohibit  such 
use.  Under  this  provision  of  the  statute  it  has  been  held  that  the 
word  "IJoyds"  could  not  appear  in  the  name  of  a  corporation  othert 
than  one  formed  under  the  Banking  or  Insurance  Law,  and  it  was  so 
held  notwithstanding  the  statute  did  not  expressly  prohibit  the  use  of 
that  word,  and  although  it  was  strenuously  urged  tjiat  that  word  was 
not  synonymous  with  "insurance."  It  was  held  that  it  could  not  be 
seriously  denied  that  the  word  "Lloyds"  had  come  to  be  understood 
by  the  general  public  to  mean  "insurance,"  and  that  the  result  would 
be  to  mislead  tiie  public,  which  was  "precisely  what  the  statute  was 
designed  to  prevent."    And  the  court  also  said: 

"It  Is  true  the  statute  does  not  expressly  prohibit  the  use  of  the  word 
'Lloyds'  as  a  part  of  the  name  or  a  corporation,  but  its  use  would  be  none  the 
less  an  imposition  upon  the  public  and  contrary  to  public  itolicy  as  Indicated 
by  the  statuta"    Matter  of  Barker,  135  App.  Dlv.  16,  119  N.  Y.  Supp.  777. 

All  that  was  said  in  this  case  applies  with  equal  force  to  the  appli- 
cation now  before  the  court.  The  use  of  the  word  "aid"  in  the  name 
of  the  corporation  would  clearly  lead  the  general  public  to  believe  that 
some  "benefit"  was  to  be  derived  from  a  membership  in  it.  As  the 
word  "benefit"  is  expressly  barred  by  the  statute,  it  should  follow  that 
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no  certificate  of  incorjxtration  other  than  one  formed  under  the  Bank- 
ing or  Insurance  Law  should  be  approved  which  contains  the  word 
"aid"  in  its  name. 
This  certificate  of  incorporation  is  disapproved. 


(179  App.  DlT.  324)  

ASSETS  REALIZATION  CO.  t.  ROTH. 

(Supreme  Court,  Appellate  DlTlslon,  Fourth  Departnient    July  3,  1917.) 

1.  GUABAKTY    l8=a27-- CONSTBTJCTION— -GnABANTT    AOBEEUBNT. 

Where  a  ^aranty  and  an  agreement  for  the  liquidation  of  the  affairs 
ot  a  bank,  executed  on  the  same  day,  referred  to  each  other,  the  agree- 
ments should  be  read  together  to  ascertain  the  intent  of  the  parties  to  the 
guaranty  agreement 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent.  Dig.  S  28l1 

2.  Banks  and    Banking   <S=>77(4) — Receivebs— Control   or   Peopkbtt— Au- 

THOBTTT  OVKK  PBOPEBTT  HELD  UNDEB  LIQUIDATION   AOBEEMSNT. 

On  dissolution  of  a  bank  holding  assets  of  another  bank  under  a  llqui- 
dation  agreement,  its  receiver  did  not  step  into  its  shoes  as  liquidator, 
and  his  only  right  to  deal  with  assets  of  the  second  bank  was  as  pledgee, 
in  which  position  he  could  dispose  of  the  uncollected  assets  only  by  public 
sale  and  under  the  limitations  and  control  imposed  oy  statute  upon 
pledgees. 

[Ed.  Note. — For  other  cases,  see  Banks  and  BankiDg,  C^t  Dig.  {§  ITS, 
174.] 

3.  Banks  and  Banking  «s>287(3) — ^RECBiVEBa— Goimtoi,  or  Peopebtt— Teans- 

FEB  OF  Assets. 

Where  the  receiver  of  a  bank  did  not  sacceed  to  the  power  of  the  bank 
as  liquidator  of  the  second  bank,  he  could  not  transfer  such  iMwer  to  a 
third  person. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  U  1094- 
1096.] 

4.  GuABANTT  €=»3e(l) — Contract— CoNSTBUcnoN. 

Where  a  bank  entered  Into  an  agreemlent  to  liquidate  the  affairs  of  an- 
other bank,  a  guaranty  agreement,  signed  by  individual  stockholders  of 
the  second  bank,  to  Indemnify  the  liquidator  to  the  extent  of  their  stock 
holdings,  was  not  an  original  agreement  of  Indemnity,  but  collateral  to 
the  primary  liability  of  the  pledged  assets,  and  such  stockholders  have 
the  rights  of  sureties,  and  are  entitled  to  strict  performance  of  the  liqui- 
dation contract  by  such  liquidator  before  they  can  be  subjected  to  lia- 
bility, and  are  not  responsible  to  a  recover  of  the  liquidator  or  a  pur- 
chaser from  him  on  ^)eculatloii. 

[Ed.  Note.-^For  other  cases,  see  Guaranty,  Cent  Dig.  S  38.] 

6.  Fbincifai,  and  SiTBBTT  «=>S— Pebsonal  Intebebt  of  Sttbxty. 

Where  bank  stockholders,  who  signed  guaranty  agreement  pursuant  to 

liquidation  agreement  with  another  bank,  together  held  a  little  more  than 

one-quarter  of  the  shares  of  their  bank,  their  personal  Interests  did  not 

destroy  or  weaken  their  position  as  sureties. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {  13.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  Assets  Realization  Company  against  Philip  W.  Roth. 
Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

See,  also,  166  N.  Y.  Supp.  1085. 

The  action  is  to  recover  of  defendant  $21,200,  with  interest  from  Septem- 
ber 28,  1908,  upon  a  guaranty  agreement,  as  follows : 

"Whereas,  It  has  been  thought  desirable  by  the  officers  and  directors  of  the 

^ssFor  other  casw  ••e  ume  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digesu  *  Indexc* 
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Metropolitan  Bank,  a  banking  ooiiiioration  created  and  existing  nnder  the  laws 
of  tbe  state  of  New  York,  that  tbe  said  bank  shall  go  into  voluntary  llqnida- 
tion; 

"And  whereas,  snch  officers  and  directors  have  requested  the  German  Bank 
of  Buffalo,  New  York,  to  undertake  such  liquidation,  and  In  order  to  induce 
said  Germian  Bank  so  to  do  hare  agreed  to  furnish  to  said  German  Bank  a 
gnaranty  against  loss,  as  set  forth,  in  the  agreefoent  of  liquidatton,  dated 
Aogost  — ,  1901: 

"Now,  thegrefore^  in  conslderatlcw  of  the  premises  and  of  one  dollar  to  ns 
and  eodi  of  us  In  liand  paid  by  the  German  Bank,  the  receipt  whereof  is  here- 
by acknowledged,  we,  the  undersigned,  all  of  Buffalo,  New  York,  do  hereby 
covenant  and  agree,  each  for  himself  and  not  for  the  other,  to  and  with  the 
said  the  German  Bank  that  we  will  at  all  times  hereafter  keep  and  save 
barmlesB  and  Indemnify  tbe  said  the  German  Bank  of,  from,  and  against  all 
loss,  damage,  or  Injury  which  It  may  In  any  manner  sustain  by  reason  of  any 
and  every  advance  which  It  may  make  pursuant  to  the  aforesaid  agreement, 
tnA  of  and  trota  all  costs  or  expenses  that  may  in  any  manner  grow  thereout. 
"This  Indemnity,  however,  shall  not  render  any  one  of  the  subscribers 
bereto  liable  for  a  greater  sum  than  that  set  opposite  his  own  name  hereunder. 
"WitneM  oar  bands  and  seals  this  10th  day  of  August,  1901. 

"Joseph  Kam.    [U  S.]  |  1,000.00. 

"Jacob  Dllcber.  18,700.00. 

"P.  W.  Roth.  21,200.00. 

"Moses  Shire.     [L.  S.]  3,500.00. 

"Anthony  Neupert.     [L.  S.]      2,000.00, 

"Jno.  A.  Kessel.     [L.  S.]  l,000.0a 

"Henry  P.  Houck.    [L.  S.]  1,000.00.  » 

"C.  Groben.  1,000.00. 

"Henry  W.  Wendt  6,300.00. 

"Clarence  M.  Howard.  2,500.00." 

This  agreement  was  executed  concurrently  with  an  agreement  between  the 
Metropolitan  Bank  and  the  German  Bank,  which  provided  for  the  advance- 
ment by  tbe  German  Bank  to  the  Metropolitan  Bank  of  sufficient  ntoney  to 
pay  the  depositors  of  the  Metropolitan  Bank,  amounting  to  $782,000,  tor  the 
pledge  to  the  German  Bank  of  all  the  assets  of  the  Metropolitan  Bank  as  se- 
curity for  its  advances  fpr  the  liquidation  of  the  affairs  of  the  Metropolitan 
Bank  by  the  German  Bank  with  the  assistance  of  the  officers  of  the  Metro- 
politan Bank,  for  the  transfer  of  the  depositors'  accounts  from  the  Metropoli- 
tan Bank  to  the  German  Bank,  so  far  as  that  could  be  accomplished,  and  for 
tbe  discontinuance  of  the  banklne  business  of  the  Metroi)olltan  Bank.  A  copy 
of  this  agreement  Is  printed  In  full  In  the  report  of  the  case  of  Assets  Bealiza- 
Hon  Co.  V.  Howard,  211  N.  Y.  at  pages  432-435,  105  N.  E.  680.  Each  of  the 
persons  who  signed  the  guaranty  agreement  was  a  director  of  the  Metropoli- 
tan Bank,  and  was  a  stockholder  to  the  amount  set  opposite  the  signatuTe  of 
each.    They  were  not,  however,  all  the  stockholders. 

In  part  perfbrmance  of  the  liquidation  agreement  the  German  Bank  did  ad- 
vance the  money  necessary  to  pay  the  depositors,  did  take  possession  of  all 
tbe  assets  of  the  Metropolitan  Bank,  and  did  proceed  with  the  liquidation  from 
August  10,  1901,  to  December  21,  1904,  when,  In  an  action  by  the  Attorney 
General,  brought  for  Its  dissolution,  it  was  adjudged  to  be  insolvent,  its  char- 
ter was  annulled,  its  assets  directed  to  be  distributed,  and  one  Albert  J. 
Wheeler  was  awwlnted  its  permanent  receiver.  Prior  to  that  time  the  Ger- 
man Bank  had  paid  tiie  depositors,  and  for  that  purpose  had  advanced  $795,- 
232.48.  The  nominal  or  face  value  of  the  assets  of  the  Metropolitan  Bank, 
which  it  took  into  its  possession,  was  over  $1,000,000.  From  these  assets  it 
had  realized  $671,8.31.26,  and  the  face  value  of  the  remaining  assets  still  un- 
liquidated was  over  $350,000. 

Prior  to  this  Judgment  of  dissolution,  and  on  July  16,  1903,  the  German 
Bank  recovered  a  Judgment  by  default  against  the  Metropolitan  Bank  for 
$237,271.77,  which  sum  was  claimed  to  represent  the  amount  It  had  advanced 
to  pny  depositors,  with  interest  thereon,  less  the  sum  it  had  realized  from  the 
assets,  together  irlth  a  note  of  tbe  Metropolitan  Bank  of  $50,000,  which  it  had 
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disoonnted  prior  to  August  10,  1901,  and  tte  $20,000  wbich  it  was  to  receive 
for  Its  services  by  the  terms  of  the  Uqnldatlon  contract.  At  this  time  there 
remained  a  considerable  amwunt  of  the  assets  of  the  Metropolitan  Bank  un- 
liquidated. The  object  which  the  German  Bank  had  In  view  in  the  recovery 
of  this  judgment  seems  to  have  been  to  lay  the  foundation  for  an  action  by 
It  against  the  stockholders  of  the  Metropolitan  Bank  to  enforce  their  stata- 
tory  and  constitutional  liability  In  case  the  remaining  assets  proved  Insuffi- 
cient to  pay  the  balance  due  to  it  At  the  time  of  the  appointment  of  Wheeler 
as  receiver  of  the  German  Bank,  he  took  posse^on  of  all  its  assets,  together 
with  the  renmlnlng  unliquidated  assets  of  the  Metropolitan  Bank.  He  real- 
ized from  some  of  these  assets,  brought  an  action  to  recover  of  the  stodi- 
holders  of  the  Metropolitan  Bank  on  account  of  their  supposed  liability  to 
the  German  Bank  to  make  good  to  it  for  the  deficiency  in  assets  to  reim- 
burse it  for  its  advances,  and  finally  sold  the  remaining  assets,  together  with 
this  supposed  cause  of  action  against  the  stockholders,  to  the  plaintiff  in  this 
action.  Thereupon  this  plaintiff  continued  to  realize  as  much  as  it  could  from 
the  renfaining  assets  until  September  9,  1908,  when  it  sold  the  then  remaining 
assets  at  public  sale,  thus,  as  It  claims,  completing  the  liquidation. 

After  the  purchase  by  plaintiff  of  the  assets  of  the  German  Bank,  it  pro- 
cured Itself  to  be  substituted  as  plaintiff  In  the  action  which  the  receiver 
had  brought  against  the  stockholders  of  the  Metropolitan  Bank,  and  prosecut- 
.  ed  that  action,  which  was  finally  disposed  of  by  the  Court  of  Appeals  in 
June,  1914,  as  appears  from  the  report  of  the  case  at)  211  N.  Y.  430,  105  N.  E. 
680.  The  conclusion  reached  was  tliat  the  liquidation  agreement  between 
these  two  banks  was  not  Intended  to  and  did  not  create  a  liability  on  the 
part  of  the  Metropolitan  Bank  to  pay  to  the  Oerman  Bank  any  deficiency  in 
the  amount  of  the  assets  taken  over  by  the  Qennan  Bank  to  reintburse  It  for 
its  advances. 

The  present  action  was  begun  in  September,  1914. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Carlos  C.  Alden  and  Strebel,  Corey,  Tubbs  &  Beals,  all  of  Buffalo, 
for  appellant. 
W.  C.  Carroll  and  Lewis  &  Carroll,  all  of  Buffalo,  for  respondent. 

FOOTE,  J.  The  ground  upon  which  a  verdict  in  favor  of  defend- 
ant was  directed  is  that  by  tiie  contract  between  the  two  banks  the 
liquidation  was  to  be  performed  and  completed  by  the  German  Bank, 
that  defendant  and  his  co-obligors  on  the  guaranty  agreement  were 
entitled  to  such  complete  performance  by  the  German  Bank  before 
they  became  liable,  and  that  performance  by  its  receiver,  or  assignee, 
did  not  fulfill  the  contract ;  also  that  the  Guaranty  was  to  the  Gernian 
Bank  alone,  and  was  not  assignable,  or  at  least  until  after  complete 
performance  by  it.  These  same  grounds  are  urged  here  to  sustain  the 
judgment. 

No  doubt  the  guaranty  agreement  and  the  liquidation  agreement 
should  be  read  together  to  ascertain  the  intent  of  the  parties  to  the 
former.  Without  quoting  the  liquidation  agreement  in  full,  it  will  be 
sufficient  to  summarize  the  provisions  to  be  performed  by  the  German 
Bank.  The  agreement  begins  with  recitals  to  the  effect  that  it  has 
been  thought  desirable  by  the  officers  and  directors  of  the  Metropoli- 
tan Bank  that  it  should  go  into  a  voluntary  liquidation  and  thereby 
avoid  the  expenses  incident  to  a  receivership,  and  that  party  of  the 
second  part  (German  Bank)  is  willit^  to  undertake  such  liquidation 
upon  the  terms  thereinafter  stated.    The  agreement  then  provides  that 
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the  Metropolitan  Bank  pledges  to  the  German  Bank  "all  and  singular 
its  assets,  property,  and  effects,  of  every  name,  nature,  and  kind,  as 
security  for  the  advance  hereinafter  specified."  The  German  Bank 
agrees  that  it  will  advance  to  the  Metropolitan  Bank  sufficient  moneys 
to  pay  all  its  depositors  in  full;  also  such  sums  as  shall  be  needed 
for  the  purpose  of  carrying  certain  real  property  in  the  dty  of  Buf- 
falo owned  by  the  Metropolitan  Bank,  but  subject  to  incumbrances, 
but  not  including  the  principal  of  these  incumbrances.  For  all  these 
advances  the  German  Bank  is  to  receive  interest  at  the  rate  of  6  per 
cent,  per  annum  until  reimbursed,  and  the  sum  of  $20,000  "for  its 
services  in  the  matter  of  such  liquidation."  It  agrees  to  use  due  dil- 
igence in  the  management  of  the  property  so  pledged  to  it  and  in  the 
conversion  of  the  assets,  the  same  to  be  made  as  rapidly  as  can  be 
done  without  undue  sacrifice,  and  its  board  of  directors  is  at  all  times 
to  have  the  controlling  voice  as  to  the  method  of  such  conversion.  Mr. 
Dilcher,  the  president  of  the  Metropolitan  Bank,  is  to  be  employed 
to  assist  in  the  conversion  of  the  assets  upon  a  salary  at  the  rate  of 
$4,000  per  year,  to  be  paid  out  of  these  assets,  as  are  also  the  neces- 
sary attorneys'  fees  which  may  be  incurred ;  also : 

"Each  of  the  parties  shall  devote  Its  best  energies  to  the  conversion  of  such 
assets  as  speedily  as  possible,  having  due  regard  to  the  avoidance  of  sacrifice 
with  respect  thereto." 

The  German  Bank  is  given  the  custody  of  the  books  and  papers  of 
the  Metropolitan  Bank,  and  the  latter  is  to  receive  no  further  deposits, 
and  agrees  that  the  influence  of  its  officers  shall  be  directed  to  secure 
to  the  German  Bank  the  accounts  of  its  depositors.  No  receivership 
of  the  Metropolitan  Bank  is  to  be  applied  for  without  the  consent  of 
the  German  Bank,  "nor  shall  any  of  the  assets  handed  over  to  it  or 
pledged  to  it  be  taken  from  its  possession,  except  through  conversion, 
until  it  shall  have  been  fully  paid  for  all  sums  theretofore  advanced 
by  it,  including  interest  and  its  compensation  as  hereinbefore  fixed." 
The  Metropolitan  Bank  agreed  to  change  its  place  of  business  to  the 
banking  office  of  the  German  Bank.    The  final  clause  is  this : 

"(11)  The  party  of  the  first  part  [Metropolitan  Bank]  agrees  that  it  will 
procure  and  deliver  to  the  party  of  the  second  part  a  proper  guaranty  of  cer- 
tain of  its  directors  and  stockholders  agnlnst  any  and  all  loss  which  It  may 
in  any  wise  sustain  by  reason  of  any  advance  by  it  made  pursuant  to  this 
agreement.  No  such  guaranty  shall  render  any  one  director  liable  for  the 
engagement  of  another,  nor  for  more  than  the  par  value  of  Its  stock." 

Both  agreements  bear  date  August  10,  1901.  At  the  time  of  the 
appointment  of  the  receiver  of  the  German  Bank,  December  21,  1904, 
there  had  been  realized  from  the  liquidation  $671,831.26,  and  it  had 
advanced  to  pay  depositors  $792,284.12.  The  receiver  thereafter  real- 
ized $3,459.26,  and  the  plaintiff,  after  it  became  purchaser  of  the  Ger- 
man Bank  assets,  realized  the  further  sum  of  $34,122.50.  The  final 
disposition  of  assets  took  place  on  October  13,  1908,  when  plaintiff 
sold  what  remained  at  public  sale  and  realized  therefor  $5,000. 

Both  parties  seem  to  concede  that,  upon  the  passing  of  the  German 
Bank  into  the  hands  of  a  receiver  and  its  dissolution,  the  liquidation 
provisions  of  the  contract  came  to  an  end  and  were  thenceforth  im- 
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possible  of  performance,  that  the  services  contracted  for  were  those 
of  the  German  Bank  alone,  and  that  no  receiver  or  assignee  could 
take  its  place  or  fulfill  its  obligations.  Assuming  tiiat  to  be  so,  the 
question  arises  as  to  the  effect  of  the  civil  death  of  the  German  Bank 
upon  the  liability  assumed  by  the  defendant  and  his  associates  under 
the  guaranty  agreement. 

[  1  ]  Defendant  contends  that  he  became  absolutely  discharged  from 
liability,  that  the  paper  he  signed  was  a  special  guaranty  running  to 
the  German  Bank  alone,  that  under  it  he  could  not  be  made  liable  un- 
til a  complete  performance  by  the  German  Bank  and  a  complete  liq- 
uidation by  it  and  no  one  else  of  the  Metropolitan  Bank  assets.  On 
the  other  hand,  it  is  the  contention  of  the  plaintiff  that  the  guaranty 
agreement  was  not  a  technical  guaranty,  but  an  original  promise  to 
indemnify,  or  in  the  nature  of  insurance,  which  would  not  be  released 
by  the  dissolution  of  the  German  Bank,  or,  if  construed  as  a  technical 
guaranty,  still  that  defendant  and  his  associates  were  not  entitled  to 
be  relieved  from  liability  by  the  application  of  technical  rules  pertain- 
ing to  mere  voluntary  sureties  or  guarantors,  because  they  were  stock- 
holders and  directors  of  the  Metropolitan  Bank,  having  a  personal 
interest  in  the  economical  and  efficient  liquidation  of  its  assets,  where- 
by a  surplus  might  be  realized  to  them  as  stockholders  or  their  statu- 
tory and  constitutional  liability  as  stockholders  for  debts  of  the  bank 
avoided  or  minimized.  The  question  is  not  free  from  difficulty,  but 
we  have  reached  the  conclusion  that  defendant's  contentions  should  be 
sustained. 

[2-4]  At  the  time  of  the  dissolution  of  the  German  Bank  it  had  no 
cause  of  action  against  defendant  or  his  coguarantors.  Its  receiver  ac- 
quired no  more  than  it  had.  He  acquired  even  less,  for  he  did  not 
step  into  its  shoes  as  liquidator,  and  his  only  right  to  deal  with  the 
assets,  or  even  to  their  possession,  was  because  of  the  right  of  the 
German  Bank  as  pledgee,  to  which  he  no  doubt  succeeded.  As  liquida- 
tor the  German  Bank  was  vested  with  a  greater  discretion  and  latitude 
in  dealing  with  the  assets  than  a  mere  pledgee,  who  could  dispose  of 
uncollected  assets  only  by  public  sale,  and  who  is  otherwise  limited 
and  controlled  in  his  action  by  statute.  As  the  receiver  did  not  have 
the  wider  powers  and  greater  discretion  of  liquidator,  he  could  not  and 
did  not  transfer  any  such  powers  to  plaintiff.  Those  powers  have, 
therefore,  never  been  exercised  over  these  assets  since  the  powers 
of  the  German  Bank  came  to  an  end.  An  important,  and  what  de- 
fendant has  a  right  to  regard  as  an  essential,  part  of  the  contract  be- 
tween the  two  banks,  has  not  been  performed,  and  is  now  impossible 
of  performance.  Assuming,  as  we  do,  that  the  instrument  which  de- 
fendant signed  is  a  special  guaranty  to  the  German  Bank,  and  to  no 
one  else,  that  it  is  not  an  original  agreement  of  indemnity,  but  col- 
lateral to  the  primary  liability  of  the  pledged  assets,  we  think  the  con- 
tract is  to  be  construed  strictissimi  juris,  and  that  defendant  has  the 
rights  of  a  surety.  He  is  entitled  to  strict  performance  of  the  liquida- 
tion contract  before  he  can  be  subjected  to  liability.  His  guaranty  is 
that  the  assets  will  be  sufficient  to  reimburse  the  German  Bank  for 
its  advances,  provided  they  are  handled,  nursed,  and  finally  liquidated 
by  it  with  the  aid  of  its  organization  and  resources  and  the  advantage 
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of  the  new  relation  it  was  expected  to  sustain  as  bankers  for  the  per- 
sons owing  the  obligations  to  be  liquidated.  Defendant  may  well  have 
assumed  3iat»  debtors  so  situated  would  make  greater  effort  to  pay 
the  German  Bank  than  a  receiver  or  a  purchaser  on  speculation.  The 
case  is  in  principle  like  Evansville  Nat.  Bank  v.  Kaufmann,  93  N. 
Y.  273,  45  Am.  Rep.  2(H. 

[5]  Nor  is  defendant's  position  as  surety  destroyed  or  weakened 
by  the  fact  that  he  had  some  personal  interest  to  serve  in  the  liquidation. 
His  interest  and  that  of  his  cosureties  as  stockholders  was  relatively 
small.  Altogether  they  had  little  more  than  one-quarter  of  the  shares 
of  the  Metropolitan  Bank.  They  assumed  a  possible  liability,  nearly 
three-fourths  of  which  would  have  fallen  upon  the  other  stockholders, 
but  for  these  contracts.  In  this  respect  the  case  is  to  be  distinguished 
from  those  where  similar  contracts,  made  by  the  sole  or  principal 
owners  of  corporations,  have  been  held  not  to  entitie  them  to  the  rights 
of  sureties,  because  made  for  their  own  benefit.  Winne  v.  Mehrbach, 
130  App.  Div.  329,  114  N.  Y.  Supp.  618;  Guardian  Trust  Co.  v.  Pea- 
body.  122  App.  Div.  648,  107  N.  Y.  Supp.  515,  affirmed  195  N.  Y.  S44, 
88  N.  E.  1120. 

We  think  the  case  was  rightly  disposed  of  at  the  trial,  and  that  the 
judgment  and  order  should  be  affirmed.    All  concur. 


MacFARIAND  V.  LIBERTY  NAT.  BANK  OF  NEW  TOEK  et  al.    . 
(Supreme  Court,  Special  Term,  Kings  County.    July  27,  IdlT.) 

1.  BcLts  AND  Notes  ^=9104 — "Dvbess"— Thbeat  to  Sdk. 

Where  debtor,  executing  a  note,  adnrltted  the  Indebtedness,  assertion 
by  creditor  of  a  positive  Intention  to  resort  to  legal  proceedings  If  the 
debt  was  not  immediately  paid  was  not  "duress"  In  law. 

[Ed.  Note.— Ppr  other  cases,  see  BlUs  and  Notes,  Cent  Dig.  §{  242-247. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Duress.] 

2.  Contracts  «=5»27(K2) — Kepudiation — Pkohptrkss. 

One  desiring  to  repudiate  a  transaction  on  the  ground  of  duress  ntust 
act  with  promptness. 
[Ed.  Note. — For  other  cases,  see  Contracts,  Gent  Dig.  §  1188.] 

3.  CoBPOBATioRS    «=>123(14) — ^Pledob    of    Cobforate    Stock— Restbainino 

Sals. 

The  plalntUf  was  not  entitled  to  a  final  Judgment  restraining  the  bank 
from  selling  stock  pledged  to  It  by  him  as  security  for  a  loan,  where  It 
did  not  appear  that  the  bank  was  ylolatlng  any  agreement  with  plaintiff. 

4.  COBFOBATIONB      €=>123(14) PLEnOE      OF      COBPOBATE      STOOK— RESTBAININO 

Sale. 

Plaintiff  could  not  obtain  a  Judgment  that  the  sale  of  the  collateral  be 
postponed  until  after  an  action  should  be  brought  by  the  bank  to'  foreclose 
its  Hen  upon  the  collnternl,  unless  the  provisions  of  the  agreement  signed 
by  liim  were  unenforceable  or  contrary  to  law. 

Action  by  Robert  J.  MacFarland  against  the  Liberty  National  Bank 
of  New  York  and  others.    Plaintiff,  having  obtained  a  temporary  re- 

C=3For  oUier  caa«s  see  ume  topic  &  KBY-NUMBBR  in  ell  Key-Numbered  Digest!  &  Indexes 
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Straining  order,  makes  a  motion  to  continue  the  order  in  force  by  tem- 
porary injunction.  Application  for  a  temporary  injunction  denied, 
and  preliminary  stay  vacated. 

Wood,  Cooke  &  Seitz,  of  New  York  City,  for  plaintiflf. 
White  &  Case,  of  New  York  City,  for  defendants. 

MANNING,  J.  The  plaintiff  brings  this  action  in  equity,  and  prays 
judgment  that  the  defendants  be  restrained  and  enjoined  from  selling 
and  disposing  of  certain  stocks  of  the  Knox  Hat  Company  belonging  to 
him,  which  stocks  he  pledged  as  collateral  security  for  a  loan  obtained 
by  him  from  the  Liberty  National  Bank  on  or  about  the  27th  day  of 
January,  1916.  On  July  17th,  instant,  he  procured  a  temporary  re- 
straining order,  and  tfie  motion  now  is  to  continue  such  order  in  force 
by  a  temporary  injunction  to  hold  "until  a  judgment  shall  be  rendered 
in  an  action  brought  for  the  recovery  of  the  amount  alleged  to  be  due 
from  the  plaintiff  to  said  defendants  or  any  of  them."  In  fact,  the 
plaintiff  wishes  an  injunction  prohibiting  the  bank  from  selling  his 
stock  until  such  time  as  the  bank  shall  have  obtained  a  judgment  au- 
thorizing it  to  sell  the  stock  deposited  by  the  plaintiff  as  collateral  for 
his  indebtedness. 

I  cannot  follow  his  process  of  reasoning,  and  the  circumstances  as 
set  forth  in  the  allegations  of  his  complaint  do  not  sustain  or  support 
either  his  claim  or  the  theory  of  his  action.  The  undisputed  facts 
here  show  that  prior  to  June,  1917,  the  plaintiff  was  a  stockholder  in 
two  corporations,  the  Knox  Hat  Manufacturing  Company  and  the  E. 
M.  Knox  Retail  Hat  Company,  and  that  in  the  same  month  he  had 
agreed  to  sell  his  holdings  to  a  syndicate,  the  managers  of  which  were 
known  as  Denny,  Pomroy  &  Co.  The  plaintiff's  holdings  in  these  two 
corporations  at  tiie  time  referred  to  were  not  actually  in  his  own  pos- 
session, but,  on  the  contrary,  had  been  pledged  by  him  with  various 
institutions,  mainly  banks,  for  loans  which  amounted  at  the  time  in 
question  approximately  to  the  sum  of  $177,000.  The  purchasers  of  his 
stock — that  is,  the  S3nidicate — were  not  called  upon  to  pay  the  pur- 
chase price  to  the  plaintiff,  but,  on  the  contrary,  were  empowered  to 
use  the  money  representing  the  purchase  price  in  paying  off  the  plain- 
tiff's indebtedness,  and  by  fiiis  means  secure  a  release  of  his  stock  from 
the  various  banks  with  whom  the  plaintiff  had  pledged  it  as  security 
for  the  loans  referred  to.  These  same  banks  had  an  absolute  and  an 
undoubted  right  to  sell  out  the  plaintiff's  stocks  to  satisfy  their  claims, 
and  it  is  fair  to  assume  that  such  a  course  of  action  would  have  been 
taken,  had  not  these  syndicate  managers  stepped  in  and  extended  finan- 
cial assistance  to  the  plaintiff.  The  matter  was  made  the  subject  of  an 
agreement,  known  as  the  "syndicate  agreement,"  to  which  the  plaintiff 
and  the  managers  were  parties. 

It  is  unnecessary  to  set  forth  in  full  the  agreement  in  question,  but 
it  expressly  provided  that  the  amount  of  money  which  it  should  be 
necessary  for  the  managers  to  add  to  the  purchase  price  to  be  receiv- 
ed by  the  plaintiff  for  his  stocks  in  the  old  corporations,  in  order  to 
pay  the  plaintiff's  debts  to  the  various  institutions  which  held  his 
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stocks,  should,  together  with  other  advances  agreed  to  be  made  to  him, 
constitute  a  debt  from  the  plaintiff  to  the  managers,  which  should  be 
payable  with  interest  in  one  year  from  the  issuance  of  the  stock  in  the 
new  company  which  was  then  about  to  be  incorporated.  The  plaintiff 
admits  that  this  indebtedness  to  the  managers  so  created  amounted  ap- 
proximately to  the  sum  of  $72,000  The  stock  in  the  new  corporation 
was  delivered  in  November,  1914,  and  the  above  indebtedness  to  the 
managers  became  due  by  the  terms  of  the  agreement  in  November,  1915, 
at  which  time  the  syndicate  managers  had  a  right  to  institute  legal 
proceedings  for  the  collection  of  the  debt.  Had  this  been  done,  it 
would  have,  as  a  matter  of  course,  resulted  in  the  foreclosure  and  sale 
of  the  plaintiff's  stock  in  the  new  corporation,  which  had  been  pledged 
by  the  plaintiff  as  collateral  for  his  indebtedness. 

This  was  the  situation  in  January,  1916,  when  the  transactions  with 
the  Liberty  National  Bank  occurred  which  resulted  in  the  loan  being 
made  by  the  bank  to  the  plaintiff,  and  which  loan  the  plaintiff  asserts 
was  the  result  of  duress  and  coercion.  It  is  not  claimed  by  him  that  he 
does  not  owe  the  money;  it  is  not  even  stated  by  him  that  the  pro- 
posed sale  by  the  bank  is  in  violation  of  any  terms  of  the  note  or  agree- 
ment which  the  plaintiff  signed  at  the  time  the  bank  advanced  the  mon- 
ey, nor  is  it  claimed  that  the  plaintiff  is  entitled  to  a  return  of  these 
stocks  until  he  pays  the  indebtedness  concededly  due  to  the  bank  with 
lawful  interest.  There  is  no  allegation  of  fraud,  nor  are  any  facts  al- 
leged upon  which  such  an  allegation  could  be  based.  The  sum  and 
substance  of  the  plaintiff's  complaint  is  that  he  signed  the  note  which 
he  executed  to  the  bank  and  also  the  letters  accompanying  the  loan  un- 
der duress  and  compulsion. 

I  see  nothing  in  the  complaint  which  warrants  the  intervention  of  a 
court  of  equity  in  this  action.  The  allegations  contained  in  the  lat- 
ter part  of  paragraph  7  of  the  complaint  are  distinctly  at  variance  with 
the  provisions  contained  in  the  application  for  the  loan  and  the  loan 
agreement  itself  as  signed  by  the  plaintiff.  The  application  recites  on 
its  face  the  deposit  by  the  plaintiff  of  his  stock  in  the  new  corporation. 
It  is  utterly  immaterial  how  this  act  was  accomplished.  It  matters  not 
whether  the  plaintiff  personally  paid  the  debt  due  the  managers  from 
the  avails  of  the  loan,  received  the  stock,  and  delivered  it  to  the  bank, 
or  whether  the  bank  in  his  behalf  paid  the  managers  and  received  the 
stock  directly  from  them.  The  plaintiff  undoubtedly  knew — he  must  of 
necessity  have  known — the  details  of  the  entire  transaction,  and,  how- 
ever it  was  accomplished,  the  legal  effect  is  the  same.  The  signing  of 
the  application  made  by  him  for  the  loan,  containing  the  words  "I 
hand  you  herewith,"  followed  by  a  description  of  the  stock  in  question, 
was  a  recognition  of  the  honesty  and  validity  of  the  transaction  which 
resulted  in  the  acquisition  by  the  bank  of  the  stocks  in  question  as  col- 
lateral security  for  the  loan,  unless,  as  the  plaintiff  claims,  the  entire 
transaction  was  rendered  null  and  void  by  duress. 

An  examination  of  his  complaint,  however,  will  disclose  no  all^a- 
tion  of  fact  sufficient  to  warrant  the  inference  of  any  legal  duress 
whatsoever.  The  managers  were  insistent  in  demanding  payment  of 
the  overdue  indebtedness  from  the  plaintiff.    If  the  debt  was  not  im- 
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mediately  paid,  the  plaintiff  was  confronted  with  legal  proceedings  for 
its  collection,  and  with  a  consequent  result  of  a  total  loss  of  his  collat- 
eral. The  plaintiff's  complaint  itself  shows  that  at  this  time  the  plain- 
tiff's stock  was  "unmarketable."  This  was  the  situation  when  he  ap- 
plied to  the  bank  for  a  loan.  It  is  of  no  consequence  whether  the 
plaintiff  of  his  own  volition  called  at  the  bank  and  took  the  initiative 
by  asking  for  a  loan,  or  whether  he  called  in  response  to  a  request  from 
the  bank,  and  after  a  statement  of  the  situation  consented  to  a  loan  un- 
der the  conditions  imposed.  The  legal  situation  of  the  parties  is  not 
changed,  nor  are  the  equities  unevenly  balanced. 

[1,  2]  It  is  very  true  that  the  plaintiff  was  under  a  financial  strain, 
but  this  was  the  result  of  his  own  failure  to  meet  his  obligations,  and 
certainly  cannot  be  charged  to  any  coercive  measures  adopted  by  the 
defendants.  Nothing  in  the  complaint  indicates  that  the  defendants 
did  more  than  to  assert  a  positive  intention  to  resort  to  legal  proceed- 
ings if  the  debt  were  not  immediately  paid,  but  a  threat  to  resort  to 
legal  proceedings  is  not  duress  in  law.  Martin  v.  New  Rochelle  Water 
Co.,  11  App.  Div.  177,  42  N.  Y.  Supp.  893,  affirmed  162  N.  Y.  599,  57 
N.  E.  1117;  Abehnan  v.  Indelli  &  Conforti  Co.,  170  App.  Div.  740,  156 
N.  Y.  Supp.  401;  Lilienthal  v.  Bechtel  Brewing  Co.,  118  App.  Div. 
205,  102  N.  Y.  Supp.  1051 ;  McGuire  &  Co.  v.  Vogel  Co.,  164  App.  Div. 
173,  149  N.  Y.  Supp.  756.  It  is  also  a  well-established  principle  that 
one  desiring  to  repudiate  a  transaction  on  the  ground  of  duress  must 
act  with  promptness.  C.  P.  R.  R.  Co.  v.  Forrest  et  al.,  128  N.  Y.  83, 
28  N.  E.  137;  Abelman  v.  Indelli  &  Conforti  Co.,  170  App.  Div.  740- 
746,  156  N.  Y.  Supp.  401. 

[3,  4]  It  is  apparent,  when  all  the  circumstances  are  considered  in 
connection  with  this  case,  that  the  plaintiff  in  any  event  would  not  be 
entitled  to  a  final  judgment  restraining  and  enjoining  the  bank  from 
selling  this  collateral  pursuant  to  the  pledge  under  which  it  holds  the 
stock,  unless  circumstances  are  made  to  appear  that  the  bank  is  violat- 
ing an  agreement  which  it  made  with  the  plaintiff,  but  no- such  claim  is 
made.  Neither  could  the  plaintiff  succeed  in  obtaining  a  judgment  that 
the  sale  of  the  collateral  be  postponed  until  after  an  acticm  should  be 
brought  by  the  bank  to  foreclose  its  lien  upon  the  collateral,  unless  the 
provisions  of  the  agreement,  signed  by  him,  were  unenforceable  or 
contrary  to  law.  No  such  allegation,  however,  is  contained  in  the 
complamt,  and  hence  the  plaintiff  cannot  procure  such  relief.  He  must 
stand  or  fall  here  upon  the  sufficiency  of  his  complaint,  and  a  careful 
reading  of  his  plea  fails  to  show  enough  to  justify  this  court  in  ex- 
tending him  any  equitable  relief.  When  the  bank  loaned  him  this 
money,  his  stock  was,  according  to  his  own  admission,  unmarketable, 
and  a  sale  at  that  time  would  have  resulted  in  great  loss.  This  very 
agreement  with  the  bank  of  which  he  complains,  therefore,  has  pre- 
served his  stock  for  about  18  months  and  thus  secured  to  him  that 
much  additional  time  in  which  to  meet  his  obligations.  He  has  enjoyed 
the  protection  afforded  by  the  agreement,  and  now,  when  called  upon 
to  perform  his  obligations  thereunder,  he  seeks  to  repudiate  it. 

He  fails  to  make  out  a  case  for  equitable  rdief,  and  his  application 
for  a  temporary  injunction  is  accordingly  denied,  and  the  prdiiminary 
stay  vacated. 
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McOILL  T.  McGHil* 
(Snpreme  Court,  Appellate  DMsion,  Fourth  Department.    July  S,  1917.) 

1.  Mabbiasi!  ^=358— Fobck  and  DtTBEss—WAivis— Cohabitation. 

Where  the  parties  voluntarily  cohabited  subsequent  to  marriage,  the 
allegation  of  force  and  duress  nnist  be  deemed  waived,  In  view  of  Code 
Civ.  Proa  i  1760,  providing  that  a  marriage  shall  not  be  annulled  on  the 
ground  of  'force  or  duress,  if  it  appears  that  at  any  time  before  the  conf- 
mencement  of  the  action  the  parties  voluntarily  cohabited  as  husband 
and  wife. 

2.  MABSIAQS     fi=»60(7)— AnNULMENX— FBATJD— BVIDKNClt— Sutficiengy. 

In  action  to  annul  a  marriage,  the  finding  of  the  trial  court  that  plain- 
tiff was  induced  to  marry  defendant  through  deception,  concealment,  or 
noAsrepresentation  on  defendant's  part  held  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  H  131,  182.] 

3.  Habbiage  ^=358(2) — Annxtuient— Gbounds— EprLEPSY. 

The  Legislature  has  not  prescribed  epilepsy  as  a  ground  for  annulment 
of  marriage,  and  the  courts  of  the  state  have  never  recognized  that  disease 
as  a  cause  for  nuillifylng  the  marriage  contract. 

[Eid.  Note. — ^For  other  cases,  see  Marriage,  Cent  Dig.  i  116.] 

4.  Mabbiagb  *=»60(7) — ^Fbacd — Cohabitation  Aftisb  Discovkbt— Bvidknck— 

SrrnciEHCT. 

In  an  action  to  annul  a  marriage  on  the  ground  of  fraud  of  the  wife 
In  concealing  her  epileptic  condition,  evidence  held  sufficient  to  condu- 
Bively  show  that  plaintiff  voluntarily  cohabited  with  wife  alter  full  knowl- 
edge of  the  alleged  fraud. 

[Ed.  Not&— For  other  cases,  see  Marriage,  Cent  Dig.  §{  131, 132.] 
6b  Makbiagb  4e960(7) — Fbattd — Cohabitation  with  Knowlkdge — Effect. 

Under  direct  provisions  of  Code  Civ.  Proc.  {  1750,  where  plaintiff  volun- 
tarily oidiablted  with  defendant  as  his  wife  with  full  knowledge  of  the 
alleged  fraud,  he  was  precluded  from  annulling  the  marriage  on  auch 
ground. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  II 131, 132.] 

Appeal  from  Trial  Term,  Onondago  County. 

Action  by  John  H.  McGill  against  Esther  B.  McGill.  From  a  judg- 
ment for  plaintiff,  annulling  the  marriage  of  the  parties  for  the  alleged 
fraud  on  defendant's  part  in  concealing  from  plaintiff  that  she  was  at 
the  time  of  the  marriage  suffering  from  epilepsy,  defendant  appeals. 
Reversed,  with  costs. 

For  opinion  below,  see  163  N.  Y.  Supp.  462. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Albert  C.  Jordan,  of  Yonkers,  for  appellant. 

William  F.  Canough,  of  Syracuse,  and  L,.  T.  Fetz'er,  of  New  York 
City,  for  respondent. 

MERRELL,  J.  [1]  The  plaintiff  and  defendant  were  married  at 
Syracuse,  N.  Y.,  March  9,  1912.  They  lived  together  as  husband  and 
wife  until  April  5,  1913,  when  they  separated.  At  the  time  the  mar- 
riage relations  of  the  parties  were  severed,  defendant  was  suffering 
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from  epilepsy,  and  then  became  an  inmate  of  the  Craig  colony  for 
Epileptics  at  Sonyea,  N.  Y.  Following  the  separation,  plaintiff  brought 
this  action  to  annul  the  marriage,  alleging  that  the  same  was  procured 
by  force,  duress,  and  fraud  exercised  and  perpetrated  by  defendant 
upon  plaintiff,  whereby  plaintiff  was  forced  and  induced  to  enter  into 
the  marriage  contract  with  defendant.  Plaintiff  alleged  that  defendant 
threatened  to  kill  plaintiff  and  herself  unless  plaintiff  would  marry 
her.  The  alleged  fraud  was  based  upon  the  fact  that  at  the  time  of 
such  marriage  defendant  was  an  epileptic  and  that  she  concealed  such 
infirmity  from  plaintiff.  Defendant  denied  the  exercise  of  any  force 
and  denied  any  fraud  upon  plaintiff.  In  view  of  the  voluntary  cohabi- 
tation of  the  parties  subsequent  to  marriage,  the  allegations  of  force 
and  duress  must  be  deemed  to  have  been  waived,  and  plaintiff  must 
recover,  if  at  all,  upon  the  claim  that  the  marriage  was  procured 
through  fraud.    Code  Civ.  Proc.  §  1750. 

[2]  An  examination  of  the  evidence  leads  us  to  the  conclusion  that 
the  finding  of  the  learned  trial  court  that  plaintiff  was  induced  ta  mar- 
ry defendant  through  deception,  concealment,  or  misrepresentation  on 
defendant's  part  is  against  the  weight  of  the  evidence.  Several  days 
prior  to  the  marriage  plaintiff  had  been  informed  by  a  letter  from  an 
acquaintance  of  defendant  that  the  latter  was  ill,  and  that  the  physician 
who  attended  her  had  diagnosed  her  ailment  as  epilepsy.  Plaintiff  then 
resided  in  New  York  City,  and  at  once  repaired  to  the  city  of  Syracuse, 
where  his  fiance,  the  defendant,  then  resided,  and  acquainted  her  of 
the  information  which  he  had  received  as  to  the  nature  of  her  illness. 
Defendant  disclaimed  any  knowledge  that  she  was  an  epileptic,  and  in- 
vited the  fullest  inquiry  to  ascertain  if  in  fact  she  was  suffering  -from 
that  disease.  Plaintiff  bases  his  allegation  of  fraud  upon  the  claim 
that  defendant  then  ioiew  she  was  an  epileptic,  and  fraudulently  con- 
cealed the  same  from  plaintiff,  and  misled  him  into  believing  she  did 
not  suffer  from  that  disease  and  into  marrying  her.  An  examination 
of  the  evidence  leads  us  to  disbelieve  that  any  advantage  was  taken  of 
plaintiff  by  defendant.  Her  apparent  frankness  and  willingness  to  aid 
plaintiff  in  conducting  an  examination  into  her  physical  condition  be- 
lies any  claim  of  fraud  on  her  part.  That  she  was  entirely  ignorant  of 
the  nature  of  her  illness  seems  from  the  evidence  entirely  clear.  Plain- 
tiff was  put  upon  inquiry,  and  at  defendant's  suggestion  conducted  an 
investigation  as  to  her  condition.  Another  physician  was  consulted, 
who  ultimately  gave  as  his  opinion  that  defendant  was  not  suffering 
from  epilepsy.  The  claim  that  this  physician  conspired  to  deceive 
plaintiff  finds  little  support  in  the  evidence  beyond  the'  bald  claim  of 
plaintiff.  Defendant  was  apparently  entirely  fair  with  plaintiff,  and 
afforded  him  every  opportunity  and  assistance  to  discover  the  nature 
of  her  ailment.  While  he  had  been  informed  that  defendant  was  an 
epileptic,  and  had  thus  been  put  upon  inquiry  with  reference  thereto, 
plaintiff  admitted  upon  the  trial  that  his  investigation  and  the  opinion 
of  the  physician  whose  advice  the  parties  sought  convinced  him  that 
she  was  not  suffering  from  epilepsy.  Defendant  apparently  concealed 
nothing  from  her  prospective  husband.  We  can  discover  no  convinc- 
ing evidence  that  defendant  had  been  informed  or  knew  prior  to  her 
marriage  that  she  was  a  victim  of  epilepsy.    We  are  therefore  of  the 
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opinion  that  the  finding  of  the  learned  trial  court,  that  plaintiff  was 
induced  to  marry  defendant  through  any  deception  or  misrepresenta- 
tion on  her  part  was  clearly  contrary  to  and  against  the  weight  of  the 
evidence. 

[3]  The  Legislature  has  not  prescribed  epilepsy  as  a  ground  for 
annulment  of  marriage,  and  so  far  as  we  know  the  courts  of  this  state 
have  never  recognized  that  disease  as  cause  for  nullifying  the  marriage 
contract.  That  the  defendant  should  suffer  from  a  perhaps  incurable 
malady,  resulting  in  a  severance  of  the  marriage  relations  of  the  par- 
ties, is  unfortunate.  But  the  misfortune  is  not  alone  that  of  plaintiff. 
Doubly  unfortunate  is  the  lot  of  the  defendant,  who,  though  herself 
innocent  of  fault,  must  go  through  life  a  victim  of  a  terrible  malady, 
and  in  constant  dread  of  recurring  seizures,  of  the  approach  of  which 
she  has  no  warning,  necessitating  her  virtual  imprisonment  apart  from 
those  to  whom  she  is  bound  by  ties  of  family  and  friendship.  That 
she  should  be  forsaken  in  her  distress  by  one  in  whose  keeping  she  has 
confided  all  that  she  has,  and  who  by  the  dictates  of  humanity  should 
of  all  others  sustain  her  in  her  suffering,  cannot  but  add  to  the  terrible 
burden  under  which  she  must  struggle  until  a  merciful  death  shall  re- 
lieve her.  That  the  great  misfortune  of  this  defendant  should  be  in- 
voked to  relieve  plaintiff  from  obligations  which  he  should  discharge 
with  cheerfulness  and  affection  for  his  afflicted  wife  does  not  appeal 
to  our  sense  of  human  justice. 

[4,  5]  Soon  after  the  marriage  of  the  parties  it  was  found  that  de- 
fendant was  in  fact  epileptic.  The  knowledge  of  such  fact  came  to 
plaintiff  within  a  very  few  weeks  after  marriage.  During  her  re- 
peated seizures,  becoming  more  frequent  and  severe  as  time  passed, 
plaintiff  personally  attended  her,  administering  such  remedies  as  were 
prescribed  for  her  relief,  and  otherwise  ministered  to  her.  With  her 
he  consulted  physicians  and  specialists,  and  was  fully  informed  that  his 
wife  was  suffering  from  epilepsy.  With  full  knowledge  of  her  trouble, 
plaintiff  lived  and  cohabited  with  defendant  as  husband  and  wife. 
With  the  exception  of  the  periods  of  seizure,  plaintiff  admits  defend- 
ant was  a  very  pleasant,  remarkably  affectionate,  wife.  As  the  result 
of  such  marital  relations,  with  full  knowledge  of  plaintiff  of  his  wife's 
condition,  defendant  became  pregnant.  At  the  instance  of  plaintiff, 
who  professed  not  to  desire  children,  an  abortion  was  committed  upon 
defendant  in  December,  1912.  Plaintiff  claims  then  for  the  first  to 
have  discovered  the  deception  which  he  alleges  was  practiced  upon 
him,  although  he  had  had  full  knowledge  of  the  repeated  epileptic 
seizures  which  she  had  suffered  during  the  preceding  months  of  their 
married  life,  and  was  fully  advised  of  the  nature  of  her  trouble.  Plain- 
tiff further  testifies  that,  immediately  upon  discovery  of  the  fraud  and 
of  defendant's  guilt  in  concealing  from  him  at  marriage  her  true  con- 
dition, all  sexual  intercourse  ceased.  The  fact  that  plaintiff  testifies 
that,  aside  frc«Ti  the  periods  of  epileptic  seizure,  defendant  was  a  very 
pleasant,  remarkably  affectionate,  wife,  and  his  admission  that  from 
the  alleged  discovery  of  his  wife's  duplicity  on  December  11,  1912, 
until  April  5,  1913,  when  she  was  taken  to  the  State  Colony  for  Epi- 
leptics at  Sonyea,  he  occupied  the  same  bed  with  her,  would  seem  to 
discredit  his  assertion  that  they  at  once  ceased  to  live  and  cohabit  as 
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husband  and  wife  upon  such  discovery  in  December,  1912.  In  our 
opinion,  the  evidence  conclusively  shows  that  plaintiff  voluntarily  co- 
habited with  defendant  as  his  wife,  with  full  knowledge  of  the  facts 
constituting  the  alleged  fraud  upon  him.  Such  voluntary  cohabitation 
precludes  any  annulment  of  the  marriage  by  reason  of  the  alleged 
fraud.    Code  Civ.  Proc.  §  1750. 

For  the  reasons  above  suggested,  the  judgment  should  be  reversed, 
and  the  complaint  dismissed,  with  costs.    All  concur. 


LOWBRY  V.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  New  York  County.    July  1,  1914.) 

1.  MUNICtPAI,     COBFOBATIOITS     €=>197 — FlBEMAN— ADVANCEMENT     IN     GBADE — 

"Pbomotion." 

Advancement  In  grade  under  Greater  New  York  Charter  (Laws  1901,  e; 
466)  §  740,  which  automatically  entitles  a  flreman,  on  completion  of  the 
respective  periods  of  service  therein  mentioned,  to  an  advancement  and 
appointed  compensation  without  further  action  by  the  municipal  authori- 
ties. Is  not  a  promotion,  within  Civil  Service  Law  (Consol.  Laws,  c.  7)  5  20, 
requiring  a  certificate  of  promotion  before  compensation  can  be  paid. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
tS41. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Promotion.] 

2.  MUNICIPAI.    CORPOBATIONS    €=>197— FlBEHAN— ADVANCXUENT    IN    GBADE. 

Greater  New  York  Charter,  §  740,  makes  no  distinction  as  to  right  of 
advancement  in  grade  between  firemen  appointed  befoi-e  and  after  It  took 
effect,  but  relates  to  all  advancement  thereafter  made. 
.  [Ed.  Note. — ^E'or  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
541.] 

Acticm  by  James  J.  Lowery  against  the  City  of  New  York.  Motion 
for  judgment  granted. 

Alfred  I.  Talley,  of  New  York  City,  for  Lowery. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  New  York 
City. 

GREENBAUM,  J.  [1]  A  reconsideration  of  this  motion  after  re- 
argument  convinces  me  that  the  plaintiff's  advancement  in  grade,  under 
section  740  of  the  Greater  New  York  Charter,  was  not  a  promotion, 
within  the  meaning  of  section  20  of  the  Civil  Service  Law.  The  pro- 
visions of  the  Civil  Service  Law  have  no  relation  to  the  advancements 
provided  for  under  section  740  of  the  charter,  which  automatically 
entitles  a  iireman,  upon  completion  of  the  respective  periods  of  serv- 
ice therein  mentioned,  to  the  advancement  and  appointed  compensa- 
tion, without  further  action  by  the  municipal  authorities.  People  ex 
rel.  Pardee  v.  Coggey,  132  App.  Div.  268,  117  N.  Y.  Supp.  65. 

[2]  The  city's  contention  that  the  one  month  probationary  period 
may  only  be  included  in  a  case  of  a  fireman  appointed  after  section  740 
of  the  charter  took  effect  is  without  merit.    This  section  makes  no  dis- 
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tinction  with  respect  to  the  right  of  advancement  between  firemen 
appointed  before  and  after  the  time  it  was  intended  that  the  act  should 
become  eflfective.  On  the  contrary,  it  relates  to  all  advancements 
thereafter  made.  So,  too,  is  the  equitable  construction  of  the  statute, 
since,  thus  construed,  it  operates  to  place  all  firemen  upon  equal  foot- 
ing with  respect  to  future  advancement.  I  am  further  pf  opinion  that 
the  Legislature  may  undoubtedly  consider  past  period  of  service  in  de- 
termining the  right  to  future  advancement 

Motiwi  for  judgment  granted,  with  $10  costs,  and  with  leave  to  de- 
fendant to  answer  within  10  days  after  service  of  a  copy  of  the  order 
to  be  entered  hereon,  with  notice  of  entry,  upon  payment  of  said  costs. 


In  re  LOSEK. 
(Supreme  Court,  Appellate  DItIsIod,  First  Department.    July  13,  1917.) 

1.  Appkai.  akd  Ebbob  ^=>425 — TnrE — Statute — Constbuotion. 

Where  the  attorney,  for  appellant  proposed  a  form  of  decree,  with  no- 
tice of  entry,  which  the  court  rejected,  whereupon  the  appellee's  attor- 
neys submitted  a  decree  in  accordance  with  the  dedsion  and  served  the 
aaine  with  due  notice  of  settlement,  which  was  entered  by  the  clerk,  ap- 
pellant cannot  be  deemed  to  have  entered  the  decree,  within  CJode  Civ. 
Proa  {  2756,  providing  that  an  appeal  must  be  taken  within  30  days  after 
service  upon  appellant,  or  upon  the  attorney  who  appeared  for  him,  of  a 
copy  of  the  decree  and  a  written  notice  of  the  entry  thereof,  except  that 
the  party  entering  such  decree  or  order  shall  not  be  entitled  to  further 
notice  to  limit  his  time  to  aiqjeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  SS  2156- 
2161.1 

2.  Appeal  akd  Ebbob  ^=334S(2) — LniniNO  Right  or  Appeai. 

A  party,  attempting  to  limit  the  right  of  his  adversary  to  appeal,  will 
be  held  to  strict  practice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  1901- 
1904.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Henri- 
etta Loser,  as  executrix  of  the  last  will  and  testament  of  Max  Flatauer, 
deceased.  From  an  order  (165  N.  Y.  Supp.  414)  denying  a  motion 
requiring  the  attorneys  for  executrix  to  accept  a  notice  of  appeal 
served  by  the  widow  of  decedent  the  widow  appeals.  Reversed,  with 
costs. 

See,  also,  156  App.  Div.  591,  141  N.  Y.  Supp.  951. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Maurice  B.  Blumenthal,  of  New  York  City,  for  appellant 
Bertram  L.  Marks,  of  New  York  City,  for  respondent 

SMITH,  J.  Max  Flatauer  died,  leaving  a  will,  which*  was  admitted 
to  probate,  in  which  the  widow  was  not  mentioned.  Upon  the  account- 
ing of  the  executrix  the  widow  made  objections,  claiming  that  the 
decedent  was  a  resident  of  Florida  at  the  time  of  his  death,  and  under 
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the  laws  of  that  state  she  was  entitled  to  one-half  the  estate.  The 
question  was  referred  to  a  referee,  who  reported,  sustainii^  the  claim 
of  the  widow,  and  the  report  of  the  referee  was  sustained  by  the  sur- 
rogate. On  the  settlement  of  the  decree  the  appellant  contended  that 
she  was  entitled  to  one-half  of  the  estate  without  deduction  for  ad- 
ministration expenses.  This  contention  was.  overruled  by  the  surro- 
gate and  the  accounts  were  settled  by  directing  the  payment,  first,  of 
the  administration  expenses,  and  then  directing  the  payment  of  one- 
half  of  the  residue  to  the  appellant.  The  decree  of  the  surrogate 
so  determining  was  entered  February  2,  1917.  On  February  3,  1917, 
the  attorney  for  the  widow  served  upon  the  attorney  for  the  executrix 
a  copy  of  the  decree  with  notice  of  entry.  Upon  the  31st  of  March, 
1917,  the  widow  served  upon  the  attorney  for  the  executrix  a  notice 
of  appeal  from  certain  parts  of  said  decree  in  regard  to  the  scheme 
of  distribution.  This  was  returned  by  the  attorney  for  the  executrix 
upon  the  ground  that  it  had  not  been  served  in  time. 

Section  2756  of  the  Code  of  Civil  Procedure  provides  that  an  ap- 
peal must  be  taken  within  30  days  after  service  upon  the  appellant  or 
upon  the  attorney,  if  any,  who  appeared  for  him  in  the  Surrogate's 
Court,  of  a  copy  of  the  decree,  or  order  from  which  the  appeal  is  taken, 
and  a  written  notice  of  the  entry  thereof,  except  that  the  party  enter- 
ing such  decree  or  order  shall  not  be  entitled  to  further  notice  to  limit 
his  time  to  appeal.  The  learned  surrogate  has  held  that,  because  the 
attorney  for  the  widow  served  upon  the  attorney  for  the  executrix  a 
copy  of  the  decree  with  notice  of  its  entry,  the  widow  must  be  deem- 
ed to  have  entered  the  decree  within  the  provisions  of  this  section, 
and  that,  more  than  30  days  having  expired  since  the  entry  of  the 
decree,  notice  of  appeal  was  served  too  late. 

The  facts  as  to  the  entry  of  the  decree  are  these :  The  attorney  for 
the  widow  proposed  a  form  of  decree  which,  after  consideration  by 
the  surrogate,  was  rejected  by  him,  and  the  surrogate  gave  directions 
as  to  the  form  in  which  the  decree  should  be  entered.  Thereupon  the 
attorneys  for  the  executrix  submitted  a  decree  in  accordance  with 
the  decision  and  served  the  same  upon  the  attorney  for  the  widow, 
with  due  notice  of  settlement.  This  decree  was  indorsed  upon  the 
back  thereof: 

"Proposed  Decree  and  Notice  of  Settlement.  Wentworth,  Lowenstdn  & 
Stem,  Attorneys  for  the  Executrix." 

This  decree  was  left  by  the  attorneys  for  the  executrix  with  the 
clerk  of  the  Surrogate's  Court  and  entered. 

[1]  With  these  facts  admitted,  it  is  difficult  to  see  how  the  attorney 
for  the  widow  can  be  deemed  to  have  entered  this  decree.  It  was 
drawn  by  the  attorneys  for  the  executrix,  was  submitted  to  the  attor- 
ney for  the  widow  as  their  proposed  decree  with  notice  of  settlement, 
and  was  by  tjiem  left  with  the  clerk  of  the  Surrogate's  Court  for 
entry.  I  do  not  assent  to  the  proposition  of  the  sui/ogate  that,  be- 
cause the  attorneys  for  the  widow  served  a  copy  of  that  decree  with 
notice  of  its  entry  upon  the  attorneys  for  the  executrix,  she  is  there- 
by deemed  to  have  entered  the  decree.  That  would  be  adding  to  the 
statute  a  material  provision  not  found  therein.    This  provision  as  to 
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the  effect  of  the  entry  of  the  decree  as  limiting  the  time  to  appeal  was 
inserted  into  the  section  by  the  amendment  of  1914.  Before  that 
annendment  either  party  might,  after  a  decree  had  been  entered,  serve 
a  copy  thereof  with  notice  of  entry  for  the  purpose  of  limiting  the 
time  of  the  adverse  party  to  appeal.  So  the  attorney  for  the  widow 
might  lawfully  serve  a  copy  of  tlie  decree  with  notice  of  entry  upon 
the  attorneys  for  the  executrix,  in  order  to  limit  the  time  of  the  execu- 
trix to  appeal  from  the  decree,  although  such  act  was  apparently  un- 
necessary under  the  terms  of  the  statute  as  it  now  reads, 

[2]  Such  act,  however,  cannot  be  deemed  an  entry  of  the  decree 
by  the  attorney  for  the  widow  by  which  her  time  to  appeal  may  be 
set  running.  That  a  party  may  limit  the  right  of  his  adversary  to  ap- 
peal he  must  be  held  to  strict  practice  is  held  in  the  Matter  of  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  112;  Kelly  v.  Sheehan,  76  N.  Y. 
325. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted.    Order  filed.    All  concur. 


(100  Misc.  Bep.  592) 

DORFMAN  T.  JA(X>BS. 

(Supreme  Court,  Special  Term,  Kings  County.    July  27,  1917.) 

1.  BXKCTJTION        «=»378 — S0PPLEMKNTABT        PBOCEIDINGS — EXAMINATIION       OF 

Debtob. 

The  mere  signing  of  an  order  in  proceedings  supplementary  to  execu- 
tion is  not  tbe  commencement  of  the  proceedings  for  the  examination  of 
the  debtor. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  §S  1114-1116.] 

2.  ExKcunON  ®=9370 — Stjppijcmbntabt  Pbooeedinos — Examinatiok  oi  Debt- 

or— Successive  Okdebs. 

In  proceedings  supplementary  to  execution,  where  a  former  order  has 
been  made  for  the  debtor's  examination,  but  never  served,  and  the  re- 
turn day  has  passed,  a  motion  for  a  new  order  need  not  be  denied,  on 
the  ground  that  the  other  is  pending,  since,  if  the  return  day  has  passed 
and  the  Judge  who  made  the  order  is  not  available,  a  new  order  must  be 
obtained ;  such  order  not  being  changeable  by  a  judge  other  than  the  one 
making  it 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  J  109Q.] 

Action  by  Louis  Dorfman  against  Mark  Jacobs.  Proceedings  sup- 
plementary to  execution.  On  the  debtor's  motion  to  vacate  an  order 
directing  his  examination.    Motion  denied. 

Louis  Dorfman,  of  New  York  City,  pro  se. 

Felix  Reifschneider,  Jr.,  of  Brooklyn,  for  judgment  debtor. 

CROPSEY,  J.  The  judgment  debtor  appears  specially  for  the  pur- 
pose of  moving  to  vacate  the  order  directing  his  examination.  The 
only  point  raised  which  merits  discussion  is  that,  as  the  papers  ufwn 
which  the  order  was  granted  show  that  a  previous  order  to  examine 
the  defendant  had  been  sign'ed,  and  as  it  does  not  appear  that  an  order 

4=»For  oUier  cases  see  sama  topic  ft  KET-NUMBER  in  all  Kay-Numbered  Digests  &  Indexes 
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discontinuing  the  former  proceeding  had  ever  been  entered,  the  pres- 
ent order  was  improperly  granted. 

The  affidavit  upon  which  this  order  was  made  states  that  a  former 
order  was  applied  for  and  signed,  but  never  served  upon  the  judg- 
ment debtor,  and  that  the  return  day  of  that  order  had  passed  before 
the  new  application  wjis  made.  The  question  is :  Was  it  necessary  to 
enter  a  formal  order  vacating  the  order  first  signed,  or  discontinuing 
that  proceeding? 

[  1  ]  A  civil  action  is  commenced  by  the  service  of  a  summons.  Sec- 
tion 416  of  the  Civil  Code.  While  there  is  no  provision  exactly  sim- 
ilar relating  to  special  proceedings,  there  are  provisions  in  the  Code 
that  plainly  indicate  that  such  a  proceeding  is  coipmenced  only  by 
the  service  of  the  papers.  See  sections  43(M33.  The  mere  signing 
of  an  order  in  supplementary  proceedings  is  not  the  commencement 
of  the  proceeding.  While  the  contrary  was  stated  in  Bridges  v.  Kop- 
pelman,  63  Misc.  Rep.  27,  37,  117  N.  Y.  Supp.  306,  this  decision  was 
overruled,  and  a  contrary  holding  made  in  Matter  of  Ward  v.  Stod- 
dard, 144  App.  Div,  143,  147,  128.  N.  Y.  Supp.  846.  Moreover,  sec- 
tion 3348  of  the  Civil  Code,  which  is  cited  as  the  basis  for  the  judg- 
ment debtor's  contention,  has  only  a  restricted  mej^ning. 

[2]  While  an  order  for  the  examination  of  a  debtor  may  be  amend- 
ed by  the  judge  making  it,  it  cannot  be  changed  by  any  other  ju<^e. 
No  other  judge  has  the  power  even  to  change  its  return  day.  Mat- 
ter of  Ward  v.  Stoddard,  144  App.  Div.  143,  128  N.  Y.  Supp.  846. 
If  the  return  day  has  passed,  and  the  judge  who  made  the  order  is 
not  available,  a  new  order  must  be  obtained.  It  is  not  necessary  to 
have  the  first  order  vacated,  or  the  proceeding  discontinued.  As  it 
was  never  served,  and  its  return  day  is  past,  it  has  no  validity,  and 
may  be  disregarded,  except,  of  course,  that  the  fact  that  it  was  issued 
should  be  stated  in  the  new  application  in  order  to  comply  with  rule 
25  of  the  General  Rules  of  Practice ;  and,  of  course,  the  same  is  true, 
whether  the  application  for  the  new  order  is  made  to  a  different  judge, 
or  to  the  same  judge  who  signed  the  original. 

While  it  is  held  that  a  judge  may  modify  his  own  order,  when  that 
is  done,  it  is,  in  eflFect,  making  a  new  order.  Counsel  for  the  judgment 
debtor  concedes  that,  had  the  return  date  of  the  original  order  been 
changed  by  the  judge  who  signed  it,  it  would  have  been  valid.  The 
effect  of  signing  the  new  order  was  exactly  the  same  as  though  the 
former  order  had  been  modified.  In  neither  case  would  there  have 
been  any  order  vacating  the  original  order  or  discontinuing  the  pro- 
ceedings under  it.  No  such  order  is  necessary,  as  no  proceedings  were 
had  under  the  former  order.  Even  if  proceedings  had  been  taken 
under  the  former  order,  they  could  be  consolidated  with  those  under 
a  subsequent  order.  Bendick  v.  Meyer,  72  Misc  Rep.  156,  129  N. 
Y.  Supp.  772. 

The  authorities  cited  by  the  judgment  debtor  are  not  opposed  to 
this  decision.  In  each  of  them  the  former  order  had  been  served  and 
the  proceeding  commenced,  and  that  proceeding  was  pending  when 
the  subsequent  order  was  obtained. 

Motion  denied. 
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MABTINDALB  et  al.  v.  DB  KAT. 

(Sapreme  Court,  Trial  Term,  New  York  Ck>nn^.    February  26,  1917.) 
1.  CoBPORATioNS  €=>430 — Checks — Bona  Fide  Pubchaseb — Facts  Pumwa 

OH    INQUIBT — IfATTEB  APPABENT   TBOM    iNSTBtniKNT. 

Tbe  delivery  to  defendant  of  a  corporation's  ebeck  for  a  personal  ob- 
ligation of  Its  treasurer  pat  defendant  upon  Inqulir  as  to  the  treasurer's 
authority  to  deliver  It 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  SS  1740-1741.] 

2l  Bnxs  AMD  Notes  *=>342— Bona  Fide  Pubohaseb— Facts  Puttino  on  1n- 
QtriBT— Matteb  Apparent  from  Instbuuent. 

Defendant  could  not  be  held  liable  on  a  corporation's  check  given  to 
him  by  Its  treasurer  for  an  Individual  obligation,  where  Inquiry  would 
have  shown  that  th*  officer  deposited  his  money  with  the  corporation 
and  used  corporation  checks  with  Its  sanction,  and  it  was  immaterial,  as 
to  defendant,  whether  the  officers  conducted  the  business  of  the  corpora- 
tion loosely,  or  even  contrary  to  by-laws,  since  defendant's  liability  could 
only  be  measured  by  his  duty  to  make  Inquiry,  and  the  question  of  rati- 
fication of  the  treasurer's  act  was  not  In  Issue,  nor  was  It  material  that 
the  law  prohibited  the  corporation  from  loaning  moneys  to  a  stockholder, 
since  this  would  not  prohibit  the  corporation  from  paying  over  to  a  stock- 
holder moneys  In  Its  possession  belonging  to  him. 

[Ed.  Note.— For  other  cases,  see  BlUs  and  Notes,  Cent  Dig.  U  830-841.] 

3.  Cobfobations    «=»426(1)  —  Batifioation    of  Misafpbopbiation  —  Stook- 

H0I.DEB8'  Meeting. 

A  treasurer's  misappropriation  of  funds  by  tbe  use  of  corporate  diecks 
could  not  be  ratified  by  a  stockholders'  meeting,  where  all  stockholders 
were  not  present,  and  where  stockholders  did  not  know  condition  of  cor- 
poration books  containing  entries  showing  the  treasurer's  custom  of  mak- 
ing payment  by  corporation  checks  of  his  personal  obligations. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig,  {§  1596,  1702.] 

4.  Cobfobations  $=»426(2)— Ratification  of  Misafpbopbiation. 

Where  one  is  chargeable  with  knowledge  of  misappropriation  of  corpo- 
rate funds  received  by  him,  tbe  misappropriation  cannot  be  ratified  as 
against  the  corporation  by  a  majority  of  stockholders,  or  against  cred- 
itors' rights  by  vote  of  all  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  1702,  1707.] 

Action  by  one  Martindale  and  others  against  one  De  Kay.  Judg- 
ment for  defendant. 

Judgment  affirmed,  167  N.  Y.  Supp. . 

Rushmore,  BJsbee  &  Stem  and  White  ft  Case,  all  of  New  York  City, 
for  plaintiffs. 
Sobel  &  Brand,  of  New  York  City,  for  defendant 

GREENBAUM,  J.  The  plaintiffs,  as  receivers  of  Mills  &  Gibb, 
a  New  Jersey  corporation,  vested  with  power  to  prosecute  actions  in 
behalf  of  the  corporation  for  the  protection  and  preservation  of  its 
assets,  bring  this  action  to  recover  the  proceeds  of  a  certain  check  for 
$1,000,  dated  December  21,  1911,  made  by  the  corporation,  through  its 
treasurer,  William  T.  Evans,  to  the  order  of  the  defendant,  and  drawn 
on  the  Chemical  National  Bank  of  the  City  of  New  York.  It  is  al- 
leged that  the  defendant  received  this  check  and  the  proceeds  thereof 
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on  account  of  and  in  discharge  of  a  personal  obligation  of  William  T. 
Evans,  and  "that  by  means  of  said  check  the  said  William  T.  Evans 
wrongfully  and  unlawfully  withdrew  $1,000  of  the  funds  of  Mills 
&  Gibb  from  the  said  Chemical'  National  Bank  of  the  City  of  New 
York,  and  applied  the  same  to  his  ovm  personal  use,"  and  that  the 
"defendant  had  and  received  the  said  $1,000  to  and  for  the  use  of  said 
Mills  &  Gibb." 

The  facts  are  undisputed.  It  appears  that  Mills  &  Gibb  became  in- 
corporated in  1900,  when  it  succeeded  the  copartnership  known  as 
"Mills  &  Gibb."  In  1911,  when  the  check  in  suit  was  made,  one  H. 
Elmer  Gibb  was  president  of  the  corporation,  William  T.  Evans  was 
its  treasurer  and  secretary,  and  Frederick  A.  Valentine  was  its  vice 
president.  Upon  the  dea&  of  Mr.  Gibb,  in  1913,  Mr.  Evans  became 
president.  From  the  date  of  the  creation  of  the  corporation  the  for- 
mer president,  Mr.  Gibb,  as  well  as  Mr.  Evans,  had  private  accounts 
with  the  corporation,  in  which  moneys  belonging  to  and  left  by  them 
with  the  corporation  were  credited  to  them,  and  against  which  they 
were  in  the  habit  of  regularly  drawing  checks,  in  many  cases  in  small 
amounts,  for  the  payment  of  their  personal  obligations,  which  were  deb- 
ited against  them  in  their  respective  accounts.  These  books  formed  a 
part  of  the  regular  books  of  account  of  Mills  &  Gibb,  and  were  kept  by 
its  duly  authorized  bookkeepers  under  the  direct  supervision  of  Mr. 
Valentine,  who  was  the  head  bookkeeper.  The  salary  of  Mr.  Evans, 
amounting  variously  from  $35,000  to  $45,000  per  annum,  instead  of 
being  paid  direct  to  him,  was  credited  to  his  account,  against  which  he 
drew  as  the  occasion  required  to  meet  his  personal  obligations  and  ex- 
penditures. Indeed,  seven  different  accounts  were  kept  in  the  name 
of  Mr.  Evans,  affecting  his  individual  ventures  or  interests,  as  fol- 
lows: Cash;  private;  Terrace  Court  apartment  house;  building; 
One  Hundred  and  Seventy-Fifth  street  lots;  Montclair  Art  Associa- 
tion; individual  underwriters.  The  entries  under  these  accounts  in- 
dicate numerous  items,  involving  large  sums  of  money,  belonging  to 
and  deposited  by  Evans  from  time  to  time  with  Mills  &  Gibb,  the  re- 
ceipts of  his  real  estate  investments  and  his  other  transactions,  includ- 
ing the  receipts  of  a  sale  of  pictures  belonging  to  him,  aggregating 
$150,000.  The  accounts  also  contained  debits  for  moneys  owing  by 
Evans  to  the  corporation,  which  in  1916,  when  the  receivers  were  ap- 

?ointed,  indicated  a  very  large  net  indebtedness  to  the  corporation. 
'he  course  of  dealings  between  Evans  and  "Mills  &  Gibb"  establishes 
a  debtor  and  creditor  relationship  between  them  somewhat  analogous 
to  that  arising  between  a  depositor  and  bank.  It  also  appears  that  at 
the  annual  meeting  of  the  stockholders  of  the  corporation,  held  on  the 
31st  day  of  January,  1912,  resolutions  were  unanimously  adopted  that 
all  payments  and  disbursements  made  since  January  25, 1911,  appearing 
on  "the  books  of  account  and  other  books  of  the  corporation  be,  and 
the  same  are,  hereby  approved,  ratified,  and  confirmed."  Similar  reso- 
lutions were  unanimously  adopted  at  a  stockholders'  meeting  held  on 
the  28th  day  of  January,  1914,  for  the  period  commencing  January 
29,  1913. 

[1,  2]  The  conclusion  is  irresistible  that,  from  the  creation  of  the 
corporation  to  the  date  of  the  appointment  of  the  receivers,  the  cor- 
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poration  accepted  deposits  from  Evans  derived  from  his  otitside  per- 
sonal transactions  and  credited  his  personal  account  with  moneys 
which  were  owing  to  him  by  the  corporation,  against  which  it  issued 
checks  for  his  personal  use,  and  that  the  checks  thus  delivered  to  and 
used  by  him,  aggregating  hundreds  of  thousands  of  dollars,  were 
drawn,  not  surreptitiously,  but  openly  and  notoriously,  with  the  knowl- 
edge and  consent  of  the  officers  of  the  corporation.  There  can  be  no 
doubt  that  the  delivery  to  the  defendant  of  a  corporate  check  for  a 
personal  obligation  put  the  defendant  upon  his  inquiry  as  to  the  au- 
thority of  Evans  to  deliver  it,  and  that  as  matter  of  fact  no  inquiry 
was  made  by  defendant  as  to  whether  the  making  of  the  check  was  au- 
thorized by  the  corporation;  but,  assuming  that  the  defendant  had 
made  inquiry  of  Mr.  Gibb,  the  then  chief  executive  officer  of  the  cor- 
poration, or  of  the  vice  president,  Valentine,  it  is  clear  that  he  would 
have  been  advised  that  the  check  was  issued  with  the  sanction  of  the 
corporation.  Corporation  checks  were  regularly  used  in  payment  of 
the  president's  personal  accounts,  and  there  can  be  no  question  that  he 
was  fully  aware  of  the  similar  practice  of  the  corporation  with  respect 
to  its  payment  of  the  obligations  of  Evans.  Had  inquiry  been  made  of 
Mr.  Valentine,  the  vice  president  and  head  bookkeeper,  he  could  not 
have  done  otherwise  than  state  that  the  issuance  of  the  check  was 
authorized.  As  there  were  no  officers  other  than  Evans,  it  follows  that 
inquiry  would  have  been  bootless.  It  is  wholly  immaterial,  so  far  as 
defendant  is  concerned,  whether  the  officers  and  directors  conducted 
the  business  of  the  corporation  loosely,  or  even  contrary  to  its  by-laws. 
Defendant's  liability  may  only  be  measured  by  the  duty  cast  upon  him 
to  make  inquiry  at  the  sources  obviously  available  to  him  for  the  pur- 
pose of  ascertaining  whether  the  check  was  issued  with  authority,  and 
he  is  only  chargeable  with  knowledge  of  all  the  facts  of  which  he 
might  be  apprised  upon  such  inquiry  and  of  all  the  inferences  fairly 
to  be  drawn  therefrom.  Cohnfeld  v.  Tanenbaum,  176  N.  Y.  126,  68 
N.  E.  141,  98  Am.  St.  Rep.  653 ;  Ward  v.  City  Trust  Co.,  192  N.  Y. 
61,  70,  84  N.  E.  585;  Bischoff  v.  Yorkville  Bank,  218  N.  Y.  106,  112 
N.  E.  759,  L.  R.  A.  1916F,  1059;  Ehrlich,  Inc.,  v.  Levine,  83  Misc. 
Rep.  136,  144  N.  Y.  Supp.  818.  The  defendant  would  have  been 
legally  justified  in  accepting  the  check,  had  he  been  apprised  by  the 
officers  of  the  corporation  that  its  issuance  was  authorized  by  them, 
for  the  reason  that  the  transaction  was  wholly  consistent  with  the  idea 
that  the  corporation  had  in  its  possession  moneys  belonging  to  Evans 
and  against  which  he  was  entitled  to  draw  by  means  of  checks  payable 
as  he  directed. 

[3]  The  point  made  by  plaintiffs  that  the  answer  of  the  defendant 
maJces  no  averment  of  ratification  of  Evans'  acts  by  the  corporation, 
and  that  it  had  no  power  to  ratify  an  authorized  act,  is  not  relevant 
to  the  situation  here  disclosed.  This  is  not  a  case  of  ratification,  but 
one  where  reasonable  inquiry  of  the  officers  in  control  of  the  corpora- 
tion would  have  shown  that  the  issuance  of  the  check  was  known  to 
and  authorized  by  the  corporate  officers.  Indeed,  even  if  there  were 
an  affirmative  defense  of  ratification,  it  seems  clear  that  the  resolu- 
tions adopted  by  the  stockholders  at  two  successive  annual  meetings 
would  scarcely  amount  to  a  ratification,  not  only  because  it  appears 
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that  all  of  the  stockholders  were  not  present  at  tiiese  meetings,  but 
because  it  does  not  appear  that  the  stockholders  knew  that  the  books 
of  the  corporation  contained  entries  showing  the  payment  by  corpora- 
tion checks  of  the  personal  claims  of  Evans. 

[4]  As  to  the  plaintiffs'  claim  that  it  was  malum  prohibitum  under 
the  statutes  of  New  Jersey  and  of  this  state  for  a  stock  corporation 
to  loan  moneys  to  a  stockholder,  it  seems  to  me  that  it  has  no  applica- 
tion to  a  transaction  like  this,  where  a  corporation  would  clearly  be 
authorized  to  pay  over  to  a  stockholder,  or  to  a  third  party  upon  his 
direction,  moneys  in  its  possession  belonging  to  him,  and  where  the 
only  duty  cast  upon  the  third  party  is  to  m^e  reasonable  inquiry  to 
ascertain  whether  the  making  of  the  check  was  authorized  by  its  of- 
ficers. This  rule  is  applicable  against  one  who  is  chargeable  with 
knowledge  that  funds  of  a  corporation  received  by  him  had  been  mis- 
appropriated. In  such  a  case  the  misappropriation  could  not  be  ratified 
as  against  the  corporation  by  a  majority  of  the  stockholders,  or  as 
M;ainst  the  rights  of  the  creditors  by  a  vote  of  all  the  stockholders. 
E.  Moch  Co.  v.  Security  Bank  of  N.  Y.,  176  App.  Div.  842,  163  N.  Y. 
Supp.  277,  decided  by  the  Appellate  Division,  First  Department  (Law 
Journal,  February  16,  1917).  In  the  case  at  bar  no  claim  is  made  that 
the  rights  of  creditors  are  involved,  and  there  is  no  proof  that  the 
rights  of  any  creditors  of  the  corporation  at  the  time  of  the  making 
of  the  check  were  affected  by  its  issuance. 

A  verdict  must  be  directed  for  the  defendant. 


(179  App.  Dlv.  130) 

J.  B.  KEPNER  CO.  v.  HUTTON  et  al. 

(Supreme  Oourt,  Appellate  Dlvlslrai,  First  Department.    July  13,  1917.) 

1.  cobpobations  €s»430 — n0te8 — bona  fide  purchases — facts  ptjttina  o' 

Inquibz — Mattes  Apparent  from  Instrument. 

One  who  accepts  a  corporation's  check  in  payment  for  personal  obliga- 
tions of  its  president  la  put  upon  inquiry  as  to  the  president's  right  to 
use  such  funds,  and  is  bound  by  whatever  such  an  Inquiry  would  have  dis- 
closed. 

[Ed.  Note. — For  other  cases,  see  (Corporations,  Cent.  Dig.  §§  1740,  1741.) 

2.  Bills  and  Nones  «=>342— Bona  Fide  Pubchabeb— Rights  After  Inquibt. 

One  who  received  a  corporation's  check  in  payment  of  the  personal 
debt  of  its  president  would  be  protected,  where  an  inquiry  suggested  by 
the  appearance  of  the  check  would  have  shown  that  it  was  the  president's 
uniform  custom  to  so  use  such  funds,  and  that  he  had  no  personal  bank 
account,  but  Indorsed  his  personal  checks  and  deposited  them  in  the  cor- 
poration account. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  830-&41.J 

Dowling  and  Page,  JX,  dissenting. 

Appeal  from  Trial  Term,  New  York  Clounty. 

Action  by  the  J.  B.  Kepner  Company  against  William  E.  Hutton 
and  others.  Judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  PAGE 
and  DAVIS.  JJ. 

4s»For  other  cases  sec  same  topic  ft  KJST-NUMBBR  In  all  Key-Numbered  Digests  A  Indexoa 
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Francis  C.  Schwab,  of  New  York  City,  for  appellant. 
Sumner  D.  Stiles,  of  New  York  City,  for  respcmdents. 

S^COTT,  J.  This  action  is  to  recover  the  amount  of  certain  checks 
upon  the  banking  account  of  plaintiff,  paid  out  to  and  received  by  de- 
fendants, by  J.  B.  Kepner,  a  former  president  of  plaintiff,  in  payment 
of  a  personal  indebtedness,  under  circimistances  that,  as  plaintiff 
claims,  should  have  warned  defendants  that  said  Kepner  was  uxilaw- 
fully  using  the  corporation's  funds  without  authority. 

It  appears  that,  prior  to  April  10,  1912,  said  J.  B.  Kepner  carried 
on  business  individually  as  a  cotton  converter  and  as  sales  agent  for 
certain  cotton  mills.  In  1912  he  caused  the  plaintiff  corporation  to  be 
organized,  with  a  capital  of  $5,000,  divided  into  50  shares,  of  which 
49  were  issued  to  Kepner's  wife  and  1  to  Kepner  himself.  To  this 
corporation  was  transferred  the  good  will  of  the  business  formerly 
carried  on  by  Kepner  individually,  and  said  corporation  continued  to 
carry  on  the  same  business  under  Kepner's  management.  During  the 
whole  period  covered  by  the  transactions  complained  of  in  the  com- 
plaint, Kepner  and  his  wife  owned  all  the  capital  stock,  and  they  to- 
gether with  the  bookkeeper,  a  man  named  Donohue,  who  held  nom- 
inally 1  qualifying  share,  were  the  sole  directors.  During  all  that 
period  Kepner  alone  managed  and  controlled  the  corporation;  his 
wife  and  Donohue  not  interfering  in  any  way.  Prior  to  the  incorpo- 
ration of  the  plaintiff,  and  when  Kepner,  as  an  individual,  was  doing 
the  same  business  (turned  over  to  the  company  as  aforesaid),  he  had 
personal  bank  accounts;  but  after  the  incorporation  of  the  plaintiff 
company  the  said  Kepner  had  no  individual  bank  account,  and  when 
chedks  made  out  to  him  personally  were  received,  it  was  his  uniform 
custom  to  indorse  these  checks,  and  deposit  them  in  the  account  of 
the  plaintiff  corporation,  and  no  attempt  was  made  by  the  corporation, 
or  by  Kepner,  to  distinguish  between  the  personal  funds  of  Kepner 
and  the  funds  of  the  corporation,  and  all  checks  received  by  him  per- 
sonally, or  made  out  to  the  order  of  the  corporation,  were  indorsed  by 
him  and  deposited  in  the  bank  account  standing  in  the  corporation's 
name.  From  the  time  the  said  company  was  incorporated,  the  plain- 
tiff company  made  a  practice  of  paying  J.  B.  Kepner's  individual  debts 
and  obligations  by  checks  drawn  from  uie  corporation's  bank  accotmt. 

Defendants  are  brokers  dealing  on  the  New  York  Cotton  Exchange, 
and  in  February,  1914,  Kepner,  in  his  own  name,  opened  an  account 
with  them  with  a  view  of  speculating  in  cotton  futures.  From  about 
February  3,  1914,  until  June  23,  1914,  Kepner  delivered  to  defendants, 
in  payment  of  losses  and  for  commissions,  11  checks  of  plaintiff  cor- 
poration, all  of  which  were  duty  paid  out  of  th?  corporation's  account. 
These  checks  amounted  to  $4,500,  and  it  is  for  this  sum  with  interest 
that  plaintiff  sues.  The  action  is  brought  by  the  corporation  in  its  own 
right,  and  not,  ostensibly  at  least,  for  the  benefit  of  its  creditors,  al- 
though the  evidence  in  the  case  tends  to  show  that  the  corporation  be- 
came insolvent  and  that  it  has  been  taken  over  by  and  is  now  owned  by 
the  creditors. 

The  plaintiff's  charter  authorized  it,  inter  alia,  "to  act  as  mill  agents, 
and  commission  agents  on  its  own  behalf,  to  buy,  purchase,  and  deal  in 
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cotton  goods,  and  any  and  all  goods  incidental  to  the  cotton  goods  busi- 
ness"; and  it  was  held  by  the  trial  court  that  said  corporation  "had 
ample  power,  in  connection  with  its  business,  to  buy  and  deal  in  con- 
tracts for  cotton  on  the  New  York  Cotton  Exchange,  and  the  course  of 
conduct  of  the  plaintiff's  business  was  such  that  J.  B.  Kepner  had  au- 
thority to  enter  into  such  contracts  for  and  on  its  behalf."  There  is 
much  support  in  the  evidence  for  that  finding,  and  if  this  fact  were 
known  to  defendants,  they  could,  perhaps,  have  been  justified  in  be- 
lieving that  Kepner's  dealings  with  them  were  on  behalf  of  plaintiff  and 
by  its  authority. 

[1]  We  prefer,  however,  to  place  our  affirmance  of  the  judgment 
on  another  ground.  The  sole  question  in  the  case  is  whether  defend- 
ants received  the  checks  in  good  faith  and  were  bona  fide  holders  for 
value.  It  is  self-evident  that  the  nature  of  their  transactions  with 
Kepner  and  the  form  of  the  checks  served  to  put  them  upon  inquiry  as 
to  Kepner's  right  so  to  use  the  funds  of  the  corporation,  and  that  they 
are  bound  by  whatever  such  an  inquiry  would  have  disclosed,  to  them. 
The  rule  upon  the  subject  was  very  clearly  stated  in  Ward  v.  Citj' 
Trust  Co.,  192  N.  Y.  61,  at  page  70,  84  N.  E.  585,  587  (22  L.  R.  A. 
[N.  S.]  272,  127  Am.  St.  Rep.  914),  as  follows: 

"The  form  of  the  checks  In  question  was  notice  to  the  trust  company  that 
TJmsted  was  using  the  property  of  the  corporation  of  whldi  he  was  president 
to  pay  the  personal  debt  of  himself  and  Kiefer  In  apparent  violation  of  Its 
rights  [citing  cases].  The  effect  of  such  notice  was  to  put  the  trust  company 
upon  Inquiry  to  see  whether  It  was  about  to  accept  money  from  one  to  whom 
it  did  not  belong  In  payment  of  its  own  claim.  The  presumption  arising  from 
the  face  of  the  check  was  that  It  belonged  to  the  Hartmann  Company,  and  that 
its  president  had  no  right  to  use  it  to  pay  his  peiraonal  debt  The  purpose 
of  Qie  law,  in  exacting  Inquiry  under  such  circunstances,  is  to  see  whether 
the  apparent  situation  is  the  actual  situation,  or,  in  other  words,  to  learn 
whether  facts  exist  to  rebut  the  presumption.  •  •  *  If,  for  instance,  rea- 
sonable Inquiry  had  been  made  by  the  trust  company,  and  the  result  bad 
been  to  show  that  the  check  really  belonged  to  Umsted  and  Kiefer,  and  not 
to  the  Hartmann  Company,  or  that  TJmsted  was  authorized  by  that  company 
to  use  it  as  he  proposed,  then,  even  if  the  fact  were  otherwise,  such  inquiry 
would  have  tended  to  rebut  the  presumption  of  illegal  use  and  to  protect  tbe 
title  of  the  trust  company.  The  law  goes  further  than  this  in  order  to  pTx>- 
mote  the  transfer  of  commercial  paper,  for  it  is  settled  that  if  no  inquiry  Is 
In  fact  made  to  dispel  the  presumption,  but  reasonable  inquiry  would  have  led 
to  the  discovery  of  facts  which  would  have  dispelled  it,  the  purchaser  of  the 
paper  is  entitled  to  the  benefit  thereof,  the  same  as  if  he  had  learned  them  by 
proper  investigation." 

[2]  What,  then,  would  the  defendants  have  discovered,  if  they  had 
made  a  reasonable  inquiry?  They  would  have  discovered,  as  the  trial 
court  has  found  upon  ample  evidence,  not  only  that  Kepner  and  his 
wife  were  the  sole  ow;iers  of  the  capital  stock  of  the  corporation,  and 
that  it  was  managed  by  him  alone,  but  also  that : 

"From  the  times  mentioned  In  the  complaint  said  J.  B.  Kepner  had  no  in- 
dividual bank  account,  and  from  time  to  time,  when  the  checks  made  out  to 
him  personally  were  received,  it  was  his  uniform  custom  to  indorse  these 
checlcs  and  deposit  them  in  the  .account  of  the  plaintifT  corporation.  Froxa  the 
time  it  WHS  incorporated,  plaintifF  made  a  practice  of  paying  J.  B.  Kepner's 
individual  debts  and  obligations  by  checks  drawn  on  the  corporation's  bank 
account.  No  attempt  was  made  by  the  plaintifT  or  J.  B.  Kepner  to  distlngaish 
between  the  personal  funds  of  3.  B.  Kepner  and  tbe  funds  of  the  corporation, 
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and  all  diecka,  whether  received  by  J.  B.  Kepner  personally  or  made  ont  to 
the  order  of  the  corporation,  were  indorsed  by  him  and  deposited  In  the  bank 
account  standing  In  the  Gorporatlon's  name." 

These  facts  would  have  served  to  repel  the  presumption  that  Kep- 
ner was  making  an  unauthorized  use  of  the  corporation's  funds,  and 
would  have  indicated,  on  the  contrary,  that  the  use  he  was  making  of 
the  funds  was  authorized.  In  a  very  similar  case,  recently  decided  by 
Mr.  Justice  Greenbaum,  he  held  that  one  who  had  received  a  corpora- 
tion check  in  payment  of  the  personal  debt  of  its  treasurer  would  be 
protected,  where  an  inquiry  would  have  disclosed  circumstances  simi- 
lar to  those  found  by  the  court  to  have  existed  when  the  checks  here 
in  controversy  were  received  by  defendants.  Martindale  v.  De  Kay, 
166  N.  Y.  Supp.  405.  To  the  same  effect  is  Ehrlich  v.  Levine,  83 
Misc.  Rep.  136,  144  N.  Y.  Supp.  818. 

Upon  the  facts  as  found  by  the  trial  court,  and  which  are  amply  sup- 
ported by  the  evidence,  the  judgment  is  right,  and  must  be  sdiirmed, 
with  costs  to  the  respondents.    Order  filed. 

CLARKE,  P.  J.,  and  DAVIS,  J.,  concur.  DOWLING  and  PAGE, 
JJ.,  dissent 


STABK  et  at  T.  SHEFPIEIiD  FABMS-SLAWSON-DEOKBB  CO. 

(Municipal  C!oiirt  of  City  of  New  York,  Borongh  ct  Manhattan,  Seventh  Dis- 
trict   July  19,  1917.) 

1.  Tbbspass  4s»10,  20(1) — Possession  of  PBE\nsEa — ^DEn:TrrioiT. 

"Trespass,"  In  Its  restricted  and  ordinary  sense.  Is  an  entry  on  land 
without  lawful  authority  by  either  a  man,  bis  servants,  or  bis  cattle,  and 
plalotm.  In  an  action  for  trespass,  must  have  bad  possession  of  the 
premises.. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Cent  Dig.  H  8,  12,  32,  33. 

For  other  deflnltlona,  see  Words  and  Phrases,  First  and  Second  Series, 
Trespass.] 

2.  Trespass  «=5>12 — Ihboal  Entbt. 

Any  Illegal  entry  on  the  estate  of  another  will  constitute  trespass,  and 
give  the  right  to  recover  damages. 
[Ed.  Note. — For  other  cases,  see  Trespass,  Cent.  Dig.  i  10.] 

3.  Tbespass  <&=3l2 — Rntby  by  Invitatiow  of  Tenant. 

A  company  supplying  milk,  which,  on  request  of  a  tenant  of  premises, 
entered  thereon  to  attach  a  safety  milk  bottle  receiver  on  the  door  of 
the  apartment,  was  lawfully  on  the  premises  under  the  tenant's  right 
although  not  there  by  the  invitation  of  the  owner  in  fee  or  lessee,  and 
was  not  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Cent  Dig.  {  10.] 

4.  Waste  «=»ia— Action  bt  Lessee. 

An  action  for  waste  could  not  be  Instituted  by  the  lessee  of  a  tenement 
house.  ^ 

(Ed.  Note.— For  other  cases,  see  Waste,  Cent  Dig.  St  12,  21-23.] 

5.  Landxobd  and  Tenant  <S=>142(1) — Action. 

An  action  by  the  lessee  of  a  tenement  bouse  against  a  milk  supply 
company  for  damages  from  the  attachment  of  a  safety  milk  bottle  re- 

«=9For  otber  casm  »«•  same  topic  A  KEY-NL.MBER  In  all  Key-Nuinb«rea  DlgesU  ft  Indezw 
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celver  on  the  door  of  an  apartment  at  the  tenant's  Inritatlon  was  not  In 
negligence ;  It  being  conceded  that,  in  the  absence  of  express  provision  in 
a  lease,  tbe  tenant  is  entitled  to  use  the  apartment  in  a  manner  reasonably 
couducive  to  enjoyment  of  the  premises.    , 

[Ed.  Note. — For  other  cases,  gee  Landlord  and  Tenant,  Cent.  Dig.  fi  €00.] 

Action  by  Leo  Stark  and  others  against  theSheffield  Farms-Slawson- 
Decker  Company.    Judgment  for  defendant. 

Abraham  Leichter,  of  New  York  City,  for  plaintiffs. 
Alger  &  Ayres,  of  New  York  City,  for  defendant 

SNITKIN,  J.  The  plaintiffs  seek  to  recover  damages  against  tfie 
defendant,  and  in  their  complaint,  amongst  other  allegations,  allege 
"that  the  plaintiffs  were  and  now  are  in  possession  and  control  of 
premises  No.  275  West  144th  street,  in  the  borough  of  Manhattan, 
city  of  New  York,  which  is  commordy  known  as  a  tenement  house; 
that  heretofore,  and  prior  to  the  1st  day  of  January,  1917,  defendant 
through  its  agents,  servants,  or  employes  entered  the  said  building  and 
damaged  the  property  of  the  plaintiffs  herein  by  boring  holes  in  the 
door  leading  to  apartment  No.  22  in  said  building ;  that  said  damage 
was  caused  solely  through  the  negligence  of  the  defendant,  its  agents, 
servants,  or  employes,  and  was  in  no  wise  contributed  or  consented  to 
by  the  plaintiffs  herein";  and  ask  for  damages  in  the  sum  of  $15. 

The  defendant  for  its  answer  admits  that  prior  to  the  1st  day  of 
January,  1917,  it  bored  one  hole,  not  exceeding  three-eighths  of  an 
inch  in  diameter,  in  the  door  of  the  apartment  alleged  in  the  complaint, 
and  for  a  separate  and  distinct  defense  pleads  that  the  apartment  in 
question  was  in  the  sole  and  lawful  possession  of  a  tenant  occupying 
the  same  with  the  consent  of  the  owner  of  said  premises,  and  of  the 
plaintiffs  herein,  and  that  said  apartment  was  lawfully  in  the  possession 
of  the  tenant  and  used  as  a  dwelling ;  that  the  said  hole  \vas  bored  in 
said  door  for  the  lawful  use  of  a  device  necessary  and  essential  to  in- 
sure the  delivery  of  milk  from  the  defendant  to  the  occupant  of  said 
apartment  in  a  clean  and  sanitary  condition,  and  to  protect  said  milk 
in  the  course  of  said  delivery  against  theft  and  contamination;  that 
the  hole  in  question  was  bored  at  the  request  and  with  the  consent, 
license,  and  authority  of  the  tenant,  and  duly  made  and  given  to  the 
defendant.  It  further  alleges  that  the  building  was  a  tenement  house, 
and  that  it  had  no  arrangement  for  the  delivery  of  milk  to  keep  the 
same  in  a  sanitary  condition,  or  to  protect  the  occupant  of  the  said 
premises  as  purchaser  of  such  milk  against  theft  thereof,  at  the  time 
of  delivery  of  such  milk,  in  case  such  occupant  or  tenant  of  said  apart- 
ment should  be  away  or  asleep,  and  that  the  milk  was  regularly  deliv- 
ered at  an  early  hour  in  the  morning,  at  a  time  when  the  occupjmts  of 
said  apartment  would  ordinarily  be  asleep,  and  that  such  device  was 
a  reasonable  and  proper  method  of  assuring  the  proper  delivery  of  said 
Aiilk ;  and  it  further  alleges  that  it  was  installed  in  a  proper  and  work- 
manlike manner,  and  that  the  installation  of  said  device  was  a  rea- 
sonable use  of  the  apartment  by  the  occupant  thereof. 

On  the  face  the  amount  involved  may  appear  to  be  inconsequential, 
but  it  was  orally  stated  in  court  that  this  actipn  was  but  a  forerunner 
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of  many  to  be  instituted  under  like  circumstances,  so  that  the  question 
involved  becomes  one  of  moment  to  the  defendant,  who  is  a  lai^e  milk 
distributor  in  the  Greater  City  of  New  York,  and  likewise  to  tenants 
or. occupants  living  in  tenement  houses,  and  also  to  owners  and  lessees 
of  property  of  this  tj^.  Upon  the  trial  herein  the  facts  were  not 
seriously  disputed,  and  the  defendant,  in  suf^ort  of  its  license  to  enter 
upon  the  premises,  oflFered  in  evidence  a  written  request  by  the  tenant 
of  the  apartment  in  question,  wherein  the  said  tenant  requests  the  de- 
fendant company  to  place  one  of  its  safety  milk  bottle  receivers  on 
the  door  of  her  apartment  without  expense  to  her  or  obligation  on  part 
of  said  company,  agreeing  to  return  the  said  device  to  the  company 
if  at  any  time  in  the  future  the  tenant  discontinues  the  milk  supply 
from  the  defendant  company.  The  defendant  alleges  tihat  no  action 
may  be  maintained  against  it. 

[1,  2]  Although  cotmsel  for  the  plaintiffs  herein  states  that  this  ac- 
tion does  not  proceed  on  the  theory  of  trespass  or  waste,  but  is  an 
ordinary  action  for  injury  to  property,  nevertheless  the  complaint 
would  indicate  that  the  action  is  brought  for  trespass  which  under 
the  circumstances  appearing  herein  cannot  be  maintained  against  the 
defendant.  Trespass,  in  its  restricted  and  ordinary  sense,  may  be  de- 
fined as  an  entry  on  land  without  lawful  authority  by  either  a  man,  his 
servants,  or  his  cattle;  and  the  plaintiff  in  an  action  for  trespass 
must  have  had  possession  of  the  premises.  McAdam  on  Landlord  & 
Tenant  (3d  Ed.)  p.  981.  It  is  further  defined  as  an  unwarranted  entry 
on  land  of  another  without  the  owner's  leave,  either  by  a  person  or  his 
cattle,  and  unless  by  authority  of  law  amounts  to  a  trespass.  Mc- 
Adam on  Landlord  &  Tenant  (3d  Ed.)  p.  983.  And  in  general  any 
ill^al  entry  on  the  estate  of  another  will  constitute  trespass  and  give 
the  right  to  recover  damages. 

[3]  In  the  case  at  bar  it  is  not  disputed  by  the  plaintiff  that  defend- 
ant came  on  the  premises  at  the  invitation  of  the  plaintiff's  tenant  for 
the  purpose  of  performing  some  act  which  the  tenant  requested  to  be 
done.  The  defendant  for  the  particular  purpose  was,  therefore,  the 
servant  of  the  tenant,  and  was,  therefore,  lawfully  upon  the  premises 
under  the  tenant's  right,  although  not  there  by  the  invitation  of  the 
owner  in  fee  or  lessee.  Obviously  the  defendant  could  not  have  been 
a  trespasser.  In  Livingston  v.  Mott,  2  Wend.  605,  an  action  was 
brought  in  trespass,  in  that  the  defendant  cut  down  trees  upon  cer- 
tain premises.  The  defendant  showed  that  he  acted  on  authority  of 
the  tenant  in  possession.  A  judgment  was  rendered  for  the  defendant 
by  the  trial  court,  and  affirmed ;  the  court  holding : 

'^t  Is  contended  on  the  part  of  the  plaintiffs  that  tiie  defendant  Is  a 
stranger  within  the  meaning  of  the  statute,  if  there  be  no  prtvity  of  contract 
bet'ween  him  and  them.  By  this  rule  every  servant  or  laborer  in  the  employ  of 
a  tenant  for  life  or  years  would  be  subject  to  a.prosecutlon  as  a  trespasser  for 
any  act  injurious  to  the  estate  of  the  revlsloner,  although  done  by  the  express 
authority  of  the  tenant  ■  Such  a  construction  has  not,  I  believe,  been  given, 
and  I  think  ought  not  to  be  given,  to  the  statute.    •     •    •  " 

In  Van  Deusen  v.  Young,  29  N.  Y.  13,  the  court,  speaking  of  acts 
of  trespass  says: 
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'^They  must  be  forcible,  unlawful,  and  unauthorized  acts;  fbey  moat  be 
acts  committed  without  license  or  permission  of  the  owner;  •  •  »  and 
If  the  essential  character  of  the  act  is  wrongful.  Illegal,  *  *  *  it  has  all 
the  substantial  elements  of  an  act  of  naked  trespass." 

I  am  therefore  constrained  to  the  view  that  upon  the  question  of 
trespass  no  liability  attaches  to  the  defendant. 

[4]  The  question  of  •waste  cannot  possibly  enter,  because  there  is 
no  material  change  or  alteration  in  the  building,  and  such  action  clearly 
could  not  be  instituted  by  the  plaintiff,  who  is  merely  the  lessee. 

[8]  Plaintiffs  contention  that  the  action  is  in  negligence  is  likewise, 
in  my  opinion,  unsound,  and  cannot  be  sustained,,  for  it  is  conceded 
that,  in  the  absence  of  express  provision  in  a  lease  of  premises  to  the 
contrary,  the  tenant  is  entitled  to  use  the  apartment  in  a  manner  rea- 
sonably conducive  to  his  enjoyment  of  the  premises.  Brown  v.  Broad- 
way Seventy-Second  Street  Realty  Co.,  131  App.  Div.  783,  116  N.  Y. 
Supp.  306.  I  am  therefore  constrained  to  the  view  that  no  legal  dam- 
ages are  recoverable  against  the  defendant,  and  that  it  is  entitled  to 
judgment  on  the  merits. 

Judgment  accordingly. 


SNOW  v.  WEST  SIXTT-FITTH  ST.  OASAOl!:  CO..  Inc.,  et  al. 

(Municipal  Court  of  City  of  New  York,  Borotij^  of  Manhattan,  Third  District 

July  26,  1917.) 

1.  JJAHDLOBD   AirO   TENANT  «S»152(8) — COVXNAKTB   TO    BeFAIB— RiaRT    TO    RB- 

OOTEB. 

A  covenant  to  repair  the  demised  premises  runs  with  the  land,  and  is 
enforceable  by  the  tenant  against  the  vendee  ot  the  lessor. 
[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {  652.] 

2.  Lardlobd  and  Tenant  4=9152(10) — Covenants, to  Rep aib— Right  to  Re- 

COVEK. 

Where  a  landlord  has  stipulnted  to  keep  the  demised  premises  in  re- 
pair, and  fails  to  do  so  according  to  the  terms  of  the  lease,  the  tenant 
may,  after  reasonable  notice  to  the  landlord,  make  the  r^alra  -Itlniself, 
and  recover  the  expense  thereof  from  the  landlord,  and  deduct  the  amoont 
from  the  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  i  655.) 

3.  LANDT.OBO  and  TENANT  «=3298(2) — Set-Ovf  and  COUNmUXAIM— SuiacAST 

Pboceedinos — Cost  of  Repaiks. 

In  a  landlord's  summary  proceeding  for  possession  for  nonpayment  of 
rent  under  a  lease  which  required  him  to  make  the  repairs,  the  tenant 
could  counterclainf  for  the  cost  of  repairs  made  by  him. 

[Ed.  Note. — ^For  other  cases,  see  I.<andlord  and  Tenant  Oent  Dig.  i 
1280.] 

4.  Landlobd  and  Tenant  ^=>l62(0) — Failqbe  to  Repaib—Dauaobs— Waiver. 

The  mere  fact  that  the  tenant  remained  lu  possession  for  six  months 
after  the  landlord  had  failed  to  make  repairs  called  for  in  the  lease  is 
not  a  waiver  of  his  right  to  claim  damages  for  the  breach. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  |  663.) 
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Action  by  Eldridge  G.  Snow,  Sr.,  against  the  West  Sixty-Fiitn  Street 
Garage  Company,  Incorporated,  and  others.  Judgment  for  plaintiff  in 
part,  and  for  defendant  on  its  counterclaim  in  part. 

James  I.  Moore,  of  New  York  City,  for  landlord. 
George  C.  Norton,  of  New  York  City,  for  tenant 

SNITKIN,  J.  The  petitioner  institutes  this  proceeding  against  the 
tenant  in  possession,  and  the  one  appearing  herein,  to  recover  the 
premises  known  as  214  West  Sixty-Fifth  street,  borough  of  Manhat- 
tan, city  of  New  York,  on  the  ground  that  the  said  tenant  has  failed 
to  pay  the  rent  reserved,  in  the  sum  of  $541.66.  The  tenant  by  its  an- 
swer pleads  a  counterclaim  in  the  sum  of  $572.05. 

From  the  petition  herein  it  appears  that  the  petitioner  is  the  owner 
in  fee,  and  became  so  by  virtue  of  the  fact  that  on  the  2d  of  April, 
1917,  one  Katherine  Highland,  the  then  owner  of  the  fee,  sold  and 
conveyed  to  him  the  aforesaid  premises.  It  further  appears  that  on 
the  3d  of  April,  1915,  the  said  Katherine  Highland  entered  into  a  writ- 
ten lease  with  one  Thomas  B.  Wheeler,  wherein  the  said  Highland 
let  unto  the  said  Wheeler  the  premises  in  question,  which  is  occupied 
as  a  brick  garage  building.  Thereafter,  on  the  27th  of  November,  1916, 
the  said  Wheeler  assigned  the  said  lease  in  question  to  the  present  ten- 
ant, the  West  Sixty-Fifth  Street  Garage  Company.  The  assignment 
was  duly  consented  to  in  writing  by  the  said  Highland.  The  rent  re- 
served under  the  lease  is  the  sum  of  $541.66  per  month.  The  lease  in 
question  contained  the  following  clause : 

"The  premises  are  to  be  used  as  a  garage.  The  landlord  agrees  at  her  own 
expense  to  make  the  follo'trlng  repairs ;  1.  e. :  To  concrete  all  floors  In  the 
bnlldlng,  excepting  the  top  floor,  which,  however,  will  be  concreted  at  any 
time  by  the  landlord  when  required  to  do  so  by  the  tenant ;  to  flreproof  win- 
dow glass  of  windows  on  the  easterly  wall  to  and  above  adjoining  easterly 
bnllding ;  to  remove  the  woodwork  around  flue  at  front  on  second  floor ;  to 
remove  rubbish  from  front  areaway  and  floors  ;  to  drop  curb  at  both  entrances ; 
to  repair  metal  ceilings  on  the  flfth  and  sixth  floors,  repair  cracks  in  concrete 
on  first  floor,  put  in  drain  for  washstand  purposes  on  the  southeast  end  of 
second  or  third  floor,  and  remove  wooden  partitions  on  upper  floors,  and  make 
sach  other  repairs  as  may  be  required  by  city,  municipal,  or  state  authorities 
to  i>ermlt  the  building  to  be  used  as  a  garage." 

[1]  The  counterclaim  hereinbefore  referred  to  consists  of  two 
items :  (1)  For  the  repairs  done,  in  the  sum  of  $322.05 ;  (2)  for  dam- 
ages sustained  by  the  tenant  to  its  business,  trade,  and  occupation,  in 
the  sum  of  $250.  The  second  item  was  disallowed  by  the  court,  for 
the  reason  that  it  was  not  such  damage  as  was  contemplated  within 
the  meaning  of  the  lease,  and,  in  addition  thereto,  too  remote.  The 
petitioner  urges  that  the  counterclaim  is  improper,  and  cannot  be 
urged  against  the  petitioner,  for  the  reason  that  the  covenant  to  repair 
is  a  personal  one  and  does  not  rim  with  the  land. 

With  this  contention  the  court  cannot  agree.  Covenants  to  repair 
run  with  the  land.  Taylor  on  Landlord  and  Tenant  (9th  Ed.)  p.  329. 
Where  a  covenant  is  for  the  benefit  of  the  estate  demised,  it  runs  with 
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the  land,  and  will  extend  to  the  assignee  though  he  is  not  named,  thus 
a  covenant  to  pay  rent  or  taxes  or  to  repair.  Wood  on  Landlord  and 
Tenant  (2d  Ed.)  p.  674;  Post  v.  Kearney,  2  N.  Y.  394,  51  Am.  Dec. 
303.  Covenants  in  leases  extending  to  a  thing  in  esse  parcel  of  tiie 
demise,  and  which  directly  touch  or  concern  the  thing  demised,  run 
with  the  land,  and  bind  the  assignee,  although  he  is  not  named.  Belden 
V.  Union  Warehouse,  11  App.  Div.  160,  42  N.  Y.  Supp.  650.  A  cove- 
nant by  a  lessor  to  repair  likewise  runs  with  the  land,  and  the  assignee 
of  the  lessee  is  entitled  to  the  benefit  of  all  such  covenants,  and  may 
sue  the  lessor  for  a  breach.    24  Cyc.  1087. 

[2]  Where  a  landlord  has  stipulated  to  keep  the  demised  premises 
in  repair,  and  fails  to  do  so  according  to  the  terms  of  the  lease,  the 
tenant  may,  after  reasonable  notice  to  the  landlord,  make  the  repairs 
himself,  and  recover  the  expense  thereof  from  the  landlord,  and  deduct 
the  amount  from  the  rent.  Myers  v.  Burns,  35  N.  Y.  269.  The  evi- 
dence on  the  part  of  the  tenant  clearly  shows  that  the  work  to  be  done 
by  the  original  owner  in  fee  had  necessarily  to  be  done,  and  was  done, 
by  the  tenant,  and  there  is  no  evidence  disputing  that  fact,  or  the  rea- 
sonable value  of  the  amounts  charged  and  paid,  so  that  the  court  is  in 
duty  bound  to  allow  the  tenant  the  sum  of  $322.05. 

[3]  The  petitioner  further  urges  that  the  amount  claimed  by  the 
tenant  is  not  a  proper  subject  of  counterclaim.  With  this  the  court  is 
likewise  bound  to  disagree.  In  Hett  v.  Lang,  139  App.  Div.  743,  124 
N.  Y.  Supp.  574,  the  court  said : 

"A  counterclaim  may  be  Interpoeed  In  summary  proceedings.  In  Uke  manner 
as  though  the  claim  for  rent  In  such  proceeding  was  the  subject  of  an  action. 
Code  C.  P.  §  2244.  This  section  is  applicable  to  the  Municipal  Courts.  •  *  • 
Sage  V.  Crosby,  33  Misc.  Rep.  117,  67  N.  Y.  Supp.  139 ;  Jefferson  Real  EJstate 
Co.  T.  Miller  &  Sons,  39  Misc.  Rep.  784,  81  N.  Y.  Supp.  374 ;  Flegenhelmer  T. 
Dreyer,  72  App.  Div.  589,  76  N.  Y.  Supp.  673.  Although  the  tenant  may  not 
have  an  affirmative  judgment  on  his  counterclaim,  he  may  have  his  damages 
set  oil  to  the  extent  of  the  landlord's  claim.  Shotland  v.  Mulligan,  60  Misc. 
Rep.  58,  111  N.  T.  Supp.  612.  And  when  such  damages  have  been  ascertained, 
set  off,  and  the  amount  of  unpaid  rent  determined,  the  tenant  may  pay  the 
same  Into  court  at  any  time  before  the  warrant  is  issued,  and  upon  so  doing 
the  landlord's  right  to  dispossess  terminates  and  the  proceeding  must  be  dis- 
missed.   Flewwelln  v.  Lent,  91  Appi  Div.  430,  86  N.  Y.  Supp.  919." 

[4]  The  mere  fact  that  the  tenant  remained  in  possession  from  No- 
vember, 1916,  to  the  day  the  proceeding  was  instituted,  to  wit.  May, 
1917,  is  not  a  waiver  of  his  right  to  claim  damages  for  the  breach. 

"The  taking  and  retaining  of  the  demised  premises  by  the  lessee  Is  not 
Inconsistent  with  the  remedy  on  the  covenants  to  repair  made  by  the  landlord, 
and  would  not  be  a  waiver  of  the  tenant's  right  to  claim  damages  for  a 
breach."  Thomson-Houston  Electric  Co.  v.  Durante  Land  Improvement  Co., 
144  N.  Y.  44,  39  N.  E.  7 ;  Dhlf  elder  v.  Ixmghran,  64  MIsa  Rep.  693,  104  N.  Y. 
Supp.  892. 

The  court  therefore  finds  that  the  amount  of  rent  unpaid  is  the  sum 
of  $219.61,  for  which  the  petitioner  is  entitled  to  a  final  order  in  his 
favor,  unless  the  same  is  paid.    See  Hett  v.  Lang,  supra. 
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ECBLrLOOG  T.  KELLOGG. 

(Sapreme  Court,  Special  Term,  Onondaga  County.    August  14,  1917.) 

L  DrvoBCK  «=a»152 — Final  Dkcbek — Failvbe  to  Sbcubk  Within  Timb — Ex- 
cuse. 

Under  Code  Civ.  Proa  {  1774,  providing  that  a  final  Judgment  of  dlroree 
must  be  entered  within  SO  days  after  3  months  from  Interloentory  Judtf- 
ment,  except  upon  order  of  tibie  court,  on  application  and  sufficient  cause 
shown  for  the  delay,  an  application  giving  as  an  excuse  for  the  delay  that 
the  contract  between  the  plaintiff  and  the  attorney  was  that  a  flnaj  decree 
should  not  be  applied  for  until  the  attorney  had  been  paid  In  full  for  hlg 
services,  and  that  such  payment  was  not  made  until  after  30  days,  will 
not  be  granted. 

2.  ATT0B.NBT    AND    CLIENT    «8=5>14»— COMPENSATION— ILLEGAL    AGREEMENT— EN- 
TRY OF  Final  Decbee. 

An  attorney  cannot,  where  no  appeal  is  Involved,  legally  make  the  en- 
try of  the  final  decree  of  divorce  cMJdltloual  upon  payment  of  compensa- 
tion. 

Divorce  suit  by  Clayton  Kellogg  against  Laura  Kellogg.    Applica- 
tion on  behalf  of  plaintiff  for  final  decree.    Denied. 
Hogan,  Byrne  &  Byrne,  of  Syracuse,  for  plaintiff. 

ROSS,  J.  [1]  An  interlocutory  decree  of  divorce  was  entered  in 
Onondaga  county  clerk's  office  on  July  23,  1915,  and  the  usual  cer- 
tificate of  the  county  clerk  is  presented,  to  tiie  effect  that  no  order  has 
been  entered  in  this  action  since  the  entry  of  such  interlocutory  judg- 
ment, and  one  of  the  attorneys  for  the  plaintiff  presented  upon  this 
application  an  affidavit  which  contains  the  following: 

"That  the  reason  why  this  application  Is  not  made  within  30  days  after 
the  expiration  of  3  months  from  the  filing  of  said  Interlocutory  decree  Is  that 
deponent's  contract  and  agreement  with  the  plaintiff  was  that  the  final  de- 
cree should  not  be  applied  for  or  had  xmtil  plaintiff  had  paid  deponent  In  full 
for  his  'services,  and  that  such  payment  was  not  made  until  this  week.  Sub- 
scribed and  sworn  to  before  me  this  11th  day  of  July,  1917." 

Section  1774  of  the  Code  of  Civil  Procedure  contains  the  following 
provisions  in  regard  to  the  entry  of  an  interlocutory  and  also  the  final 
decree : 

"Within  thirty  days  after  the  expiration  of  said  period  of  three  months 
final  Judgment  shall  be  entered  as  of  course  upon  said  decision  or  report,  un- 
less for  sufficient  cause  the  court  In  the  meantime  shall  have  otherwise  or- 
dered. Upon  filing  the  decision  of  the  court  or  report  of  the  referee,  a  Judg- 
ment annulling  a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  Interlocutory  only  and  shall  provide  for  the  entry  of  final  Judgment 
granting  such  relief  three  months  after  entry  of  interlocutory  Judgment  un- 
less otherwise  ordered  by  the  court.  The  final  Judgment  must  be  entered  with- 
in thirty  days  after  the  expiration  of  said  period  of  three  months  and  can- 
not be  entered  after  the  expiration  of  such  period  of  thirty  days  except  Dy 
order  of  the  court  on  application  and  sufficient  cause  being  shown  for  the 
delay." 

The  foregoing  provisions  went  into  effect  September  1,  1905,  and 
were  for  the  purpose  of  remedying  many  abuses  which  had  existed 
prior  to  that  time  in  actions  for  annulment  of  a  marriage  or  divorcing 
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the  parties  and  dissolving  the  marriage.  It  was  no  uncommon  oc- 
currence for  the  successful  litigant  to  marry  immediately  upon  the 
entry  of  the  decree,  and  not  infrequently  the  unsuccessful  litigant 
would  take  his  second  or  third  choice  as  it  might  be — the  courtship 
having  already  been  completed — to  an  adjoining  state  and  marry ;  and 
also  tihere.  were  frequently  cases  of  abuse  by  attorneys  in  failing  to 
enter  the  decree  of  divorce  until  their  financial  demands  were  satisfied. 
Judge  Hiscock,  in  the  Matter  of  Crandall,  196  N.  Y.  127,  131,  132, 
89  N.  E.  578,  580  (134  Am.  St.  Rep.  830,  17  Ann.  Cas.  874)  said : 

"We  'all  know  that  there  was  a  very  definite  purpose  in  postponing  the 
entry  of  final  Judgment  In  divorce  actions  for  three  months  after  the  entry 
of  the  so-called  interlocutory  Judgment.  It  was  not  a  mere  matter  of  form. 
It  was  Intended  to  leave  the  granting  of  this  final  Judgment  for  that  period 
under  the  consideration  and  within  the  power  of  the  court,  and  thus  to  pre- 
vent those  soindals  of  fraudulent  and  collusive  Judgments,  and  of  speedy  and 
prearranged  remarriages,  which  had  become  too  familiar  to  require  further 
specification." 

My  attention  has  been  called  to  a  statement  recently  made  by  an 
attorney  that  approximately  100  cases  are  held  up  in  this  county  for 
nonpayment  of  money  claimed  by  the  attorneys  to  be  due  from  their 
clients,  and  in  one  of  these  cases  the  plaintiff — a  client  of  the  attorney 
referred  to,  a  woman  who  had  obtained  an  interlocutory  decree  of 
divorce — contracted  a  second  marriage,  thereby  exposing  her  to  the 
pains  and  penalties  of  bigamy  and  the  prospect  of  raising  an  illegiti- 
mate progeny. 

In  the  Matter  of  Crandall,  to  which  reference  has  been  made,  the 
facts  were  that  the  plaintiff,  the  husband,  obtained  an  interlocutor}* 
decree  of  divorce  in  his  favor  on  May  23,  1906,  and  he  died  on  Jan- 
uary 23,  1907,  without  having  obtained  or  applied  for  a  final  judg- 
ment. An  order  was  subsequently  obtained,  allowing  the  entry  of 
a  purported  final  judgment,  which  was  determined  by  the  Appellate 
EHvision  to  be  valid,  but  such  determination  was  reversed  by  the  Court 
of  Appeals.  On  page  132  of  196  N.  Y.,  on  page  580  of  89  N.  E.,  134 
Am.  St.  Rep.  830,  17  Ann.  Cas.  874,  Judge  Hiscock  uses  the  follow- 
ing language: 

"Thus,  if  the  plaintiff  had  applied  within  the  proper  and  prescril>cd  time  for 
final  Judgment  his  application  was  subject  to  further  consideration  and  denial 
by  the  court  But  without  any  personal  excuse  for  his  delay,  and  with  only 
a  very  shadowy  one  made  by  his  attorney  after  death,  no  application  was 
made  for  final  Judgment  within  the  time  prescribed  by  law,  and  therefore, 
even  If  the  application  had  occurred  while  plaintiff  was  alive.  It  was  liable  to 
be  defeated  by  the  refusal  of  the  court  to  accept  for  his  nonaction  some  ex- 
cuse which.  If  not  better  than  the  one  now  presented  by  his  attorney,  could 
very  properly  have  been  rejected  as  InsuHiclent.  And  so  it  seems  to  us  that 
the  deceased,  by  his  own  failure  to  observe  the  law,  had  placed  himself  be- 
fore death  In  a  position  In  which  It  certainly  cannot  be  said  that  he  was  so 
entitled  as  of  course  to  a  final  Judgment  that  such  final  Judgment  had  become 
a  mere  formality  and  should  be  entered  after  his  death  and  made  to  relate 
back." 

It  is  to  be  observed  that  in  this  case  there  was  a  delay  of  only  four 
or  five  months. 

For  the  purpose  of  obtaining  information  as  to  any  failure  on  the 
part  of  attorneys  to  comply  with  the  foregoing  provisions  of  section 
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1774,  the  justices  of  this  judicial  district  early  the  present  year  made 
the  following  rule: 

"If  the  flnal  Judgment  In  any  such  action  Is  not  duly  entered  within  thirty 
days  after  the  expiration  of  three  months  troca  the  date  of  flltng  of  the  de- 
cisions of  the  court  or  report  of  the  referee,  the  county  clerk  in  whose  office 
such  Jadgment  Is  entered  shall  immediately  notl^  the  Judge  who  signed  the 

interlocutory  Judgment." 

This  rule  has  been  entered  in  the  different  counties  composing  this 
judicial  district,  and  the  attention  of  the  respective  county  clerks  has 
been  called  thereto.  This  action  was  not  taken  without  careful  con- 
sultation and  investigation,  and  the  records  disclosed  a  state  of  facts 
requiring  some  action  in  this  regard.  Reference  is  made  to  the  fore- 
going rule  formulated  by  the  justices  of  this  judicial  district  for  the 
purpose  of  showing  a  unanimity  in  the  desire  of  the  justices  of  this 
judicial  district  to  enforce,  so  far  as  they  have  the  power,  with  rea- 
sonable exactness,  the  provisions  of  section  1774  above  quoted.  It 
must  be  borne  in  mind  that  in  a  divorce  action  there  is  always  a  third 
party.  The  relation  of  husband  and  wife  is  one  in  which  society  at 
large  is  interested,  involving  the  sanctity  of  the  home  and  the  legiti- 
macy of  children,  and,  in  fact,  lies  at  the  very  foundation  of  the  whole 
social  fabric.  To  hold  up  a  final  decree  of  divorce  for  two  years,  until 
the  financial  demands  of  the  attorney  are  satisfied,  is  not  only  a  vio- 
lation of  the  statute  above  quoted,  but  presents  a  condition  of  things 
absolutely  intolerable,  and  it  opens  a  field,  not  only  for  demands  on 
the  part  of  attorneys  which  might  be  most  unjust,  but  places  the  rights 
of  the  successful  litigant,  not  in  the  hands  of  the  court,  but  in  the 
hands  of  his  attorneys,  who  can  say  arbitrarily  when  he  or  she  shall 
have  a  decree  of  divorce  to  which  the  courts  have  already  said  such 
litigant  was  entitled.  If  an  attorney  can  hold  up  a  decree  until  his 
financial  demands  are  satisfied,  there  is  no  limit  to  such  demands — 
there  is  no  limit  to  the  time  that  the  entry  of  such  decree  may  be  de- 
layed. 

The  court  is  not  punishing  the  client  for  attempting  to  enter  the 
final  decree,  but  for  not  entering  it  at  the  time  required.  In  other 
words,  he  has,  by  failing  to  obey  the  mandatory  provisions  of  the 
statute,  lost  the  right  he  otherwise  had.  But,  what  is  more  important, 
this  order  is  the  only  way  in  which  the  court  can  prevent  the  evil  com- 
plained of.  There  are  no  express  provisions  authorizing  the  court  to 
punish  an  attorney  for  failure  to  enter  a  judgment  of  divorce  at  the 
time  specified,  and  there  are  no  provisions  by  which  a  court  can  af- 
firmatively compel  a  litigant  in  a  divorce  action  to  move  in  an  ac- 
tion which  he  has  brought;  the  client  has  the  right,  so  far  as  any 
affirmative  action  of  the  court  is  concerned,  to  abandon  his  case  at 
any  stage,  so  that — to  repeat — the  only  way  that  the  court,  in  the  ac- 
tion, can  enforce  the  foregoing  provisions,  is  for  the  attorneys  to  un- 
derstand that  a  delay  for  the  purpose  of  collecting  any  claim  the  at- 
torney may  have  against  his  clients  will  forfeit  the  right  of  his  clients 
to  a  decree.  While  the  relation  of  attorney  and  client  is  one  of  con- 
tract, that  contract,  even  in  the  ordinary  case,  has  certain  special  and 
unique  features.    Martin  v.  Camp,  219  N.  Y.  170,  173,  114  N.  E.  46. 
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[2]  In  matrimonial  causes,  by  reason  of  the  public  interest  in- 
volved, the  contract  has  still  other  limitations.  It  cannot,  in  my  opin- 
ion, in  a  case  where  no  appeal  is  involved,  legally  make  the  rendition 
of  services  between  the  filing  of  the  derision  and  the  entry  of  the  final 
decree  conditional  upon  pa>'ment  of  compensation.  The  command  of 
the  statute  concerning  the  steps  to  be  taken  after  the  filing  of  the  de- 
cision is  peremptory.  It  evidences  a  public  policy,  which  grew  out  of 
an  evil  experience.  Every  attorney  knows  that.  He  is  presumed  to 
make  his  contract  with  that  in  mind.  Down  to  the  time  of  the  deci- 
sion in  a  matrimonial  cause  the  ordinary  rules  applicable  to  the  con- 
tract between  attorney  and  client  prevail.  Thereafter  the  provisions 
of  the  statute  control.  Any  contract  in  contravention  thereof  is,  I 
think,  invalid  and  void.  As  was  stated  over  one  hundred  years  ago 
in  1  Comyn  on  Contracts,  30,  which  has  been,  and  now  is,  the  law : 

"All  contracts  or  agreements  which  have  for  their  object  anything  which  Is 
repugnant  to  Justice,  or  against  the  general  policy  of  the  common  law,  or 
contrary  to  the  prorisions  of  any  statute,  are  void." 

In  re  Boone  (C.  C.  Cal.)  83  Fed.  944:  This  was  a  case  of  a  con- 
tract between  a  client  and  attorney,  for  the  purpose  of  binding  the 
former,  that  the  latter  might  at  any  time  divulge  information  or  knowl- 
edge acquired  during  the  professional  relation,  and  is  not  a  good 
waiver  of  the  privilege  of  confidence  and  secrecy,  and  is  void.  Hart 
V.  City  Theatres  Co.,  215  N.  Y.  322,  109  N.  E.  497;  6  Corpus  Juris, 
page  692. 

Certainly  no  court  should  exercise  the  discretion  vested  in  it  by 
the  statute  to  aid  an  attorney  in  collecting  his  fees  from  an  impecuni- 
ous client.  The  attorney  must  secure  himself  before  the  decision  is 
filed,  or  not  at  all.  Under  the  circumstances  disclosed  by  the  affidavit 
in  this  case,  in  my  opinion,  no  sufficient  excuse  has  been  offered  for 
the  delay,  and,  while  it  may  work  a  hardship  in  this  case  to  the  plain- 
tiff, I  deem  (and  I  believe  with  the  acquiescence  of  my  associates  in 
this  district)  that  the  disposition  made  of  this  case  is  absolutely  es- 
sential to  the  administration  of  justice. 

Motion  for  final  judgment  denied. 


VOEIiCKEK  v.  SCHNELIi,  Blayor.  et  aL 

(Supremie  Court,  Trial  Term,  Erie  County.    June,  1917.) 

1.  Municipal  Cobpokations  «=»228— Power  op  Coupon  Cotmcn/— Exhaus- 
tion—Leasing  Offices. 

The  common  council  of  a  city,  by  holding  over  In  the  occupancy  of  of- 
fices, which  they  did  not  deem  suitable  and  convenient,  beyond  the  term 
of  the  lense  thereof,  thus  creating  a  new  lease  for  a  year,  did  not  ex- 
haust their  power,  for  that  year,  under  the  chartm',  to  provide  suitable 
and  convenient  offices  for  the  dty  officers,  so  as  to  prevent  them  from 
leasing  other  offices  for  the  balance  of  the  year ;  the  lessor  indemnifying 
the  dty  against  loss  from  the  liability  qreated  by  holding  over  In  the  old 
quarters. 
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2.  Municipal   Cobporationb   «s>23e — Compktitivi:   Biddino — ^IjEasino    Of- 

FICEa 

Requirement  of  a  dty  charter  for  competltire  bidding  for  work  to  be 
done  or  materials  furnished  does  not  apply  to  renting  dty  offices. 

3.  Banks  and  Banking  «=>99— Powkb  or  Bank — Indemnity. 

A  bank,  leasing  offices  to  a  city,  has  authority  to  indemnify  it  against 
any  liability  to  another  for  rental  of  other  offices. 

4.  MnNIOIPAI.    C^BFOKATIONS    «=3243— GONTBACTS— PASSIRO    R]tS0I.Cn0N    OVEB 

Vrto. 

A  contract  is  legally  made,  where  the  common  council  of  a  dty,  em- 
powered to  provide  offices  for  the  city  officers,  passes,  OTer  the  mayor's 
veto,  a  resolution  accepting  lease  of  officea 

6.  Municipal  Cobpobationb  <S=»244(1) — Resoldtions  op  Council— Impeach- 
ment. 

To  Impeach  a  resolution  of  a  common  council  accepting  a  lease  to  the 
dty,  it  is  not  enough  that  a  councilman  who  voted  for  it  was  a  judgment 
debtor  of  the  lessor ;  but  some  fact  must  appear  whereby  bis  good  faith, 
or  that  of  the  lessor,  can  reasonably  be  challenged. 

6.  Municipal  Cobpobations  ®=>09C— Taxpatkb's  Action— Waste. 

Waste,  to  be  prevented  by  a  taxpayer's  action,  is  confined  to  acts  wlth- 
oat  power,  or  where  there  is  corruption  or  fraud. 

Taxpayer's  action  by  Bernhard  Voelcker  against  William  Schnell, 
Mayor  of  the  City  of  Tonawanda,  and  others,  to  restrain  the  execu- 
tion of  a  lease  for  city  offices.    Complaint  dismissed. 

Charles  A.  Hahl,  of  Buffalo,  for  plaintiff. 

Dow  Vroman,  of  North  Tonawanda,  for  defendant  mayor. 

Seward  H.  Milliner,  of  Tonawanda,  for  defendant  city. 

Leggett  &  Thibaudeau,  of  Niagara  Falls,  for  defendant  Nice  Realty 
Co. 

Storrs  &  Storrs,  of  L<ockport,  for  defendant  Farmers'  &  Mechanics' 
Savings  Bank. 

BROWN,  J.  From  September,  1911,  the  city  of  Tonawanda  has 
occupied  for  city  offices  the  property  of  the  Nice  Realty  Company, 
Incorporated,  under  a  lease  that  was  to  expire  by  its  terms  on  June  1, 
1916,  at  8  a.  m.  Beginning  about  two  months  before  the  expiration 
of  this  lease,  suggestions  were  made  by  the  city  authorities  that  the 
premises  were  inadequate  for  city  office  purposes,  the  portion  of  the 
premises  occupied  as  a  city  lockup  was  not  satisfactory  to  the  state 
prison  commission,  and  the  subject  of  securing  other  quarters  for 
city  purposes  was  somewhat  acute.  The  Farmers*  &  Mechanics'  Sav- 
ings Bank  of  Lockport,  the  owners  of  a  building  in  Tonawanda  known 
as  the  Odd  Fellows'  Hall,  began  in  April,  1916,  soliciting  a  rental  of 
their  building  for  city  purposes,  and  at  the  same  time  the  Nice  Realty 
Company,  through  its  representative,  Mr.  John  W.  Fisher,  also  was 
actively  seeking  renewal  of  the  lease  of  their  property.  Representa- 
tives of  the  bank  and  Mr.  Fisher,  representing  the  Nice  Realty  Com- 
pany, attended  a  meeting  of  the  common  council  on  April  19,  1916,  at 
which  meeting  it  was  discussed  that,  if  new  city  quarters  were  obtained 
elsewhere,  extensive  alterations  in  any  building  were  likely  to  be  neces- 
sary to  meet  the  requirements  of  the  city,  and  it  was  doubted  wheth- 
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er  such  repairs  could  be  made  and  any  building  that  might  be  secured 
made  ready  for  occupancy  by  June  1,  19.16.  Seven  witnesses  testify 
that  Mr.  Fisher  state^^to  the  common  council  at  that  time  in  substance 
that  the  city  had  been  a  good  tenant  of  the  Nice  Realty  Company,  and 
if  the  city  decided  to  move  into  other  quarters,  and  were  unable  to 
have  them  ready  "for  occupancy  by  June  1,  1916,  that  the  city  might 
remain  in  their  present  quarters  in  the  Nice  Realty  Company  build- 
ing for  a  month  or  so,  or  two  months,  and  it  would  be  all  right  with 
the  Nice  Realty  Company.  Mr.  Fisher  and  two  witnesses  deny  that 
Mr.  Fisher  made  any  such  statement.  On  April  26,  1916,  the  common 
council  passed  a  resolution  accepting  the  proposition  of  the  defendant 
bank  to  lease  its  Odd  Fellows'  building  to  the  city.  May  17,  1916, 
this  resolution  was  vetoed  by  the  mayor.  May  22,  1916,  the  common 
council  was  advised  by  the  city  attorney  that,  if  Mr.  Fisher  had  au- 
thority to  extend  the  lease  of  the  Nice  Realty  Company  for  two  months 
from  June  1,  1916,  the  holding  over  by  the  city  and  continuing  in  oc- 
cupation of  the  premises  for  the  two  months  would  not  create  a  new 
tenancy  for  one  year  from  June  1,  1916.  At  this  meeting  Mr.  Fisher 
was  present  and  stated  to  the  common  council  that  he  had  no  authority 
to  extend  the  old  lease. 

At  a  meeting  of  the  common  council  held  May  1,  1916,  a  resolution 
was  passed  accepting  the  extension  of  the  Nice  Realty  Company  lease 
for  two  months,  as  made  by  its  representative,  John  W.  Fisher.  At 
the  same  meeting  a  resolution  was  passed  accepting  the  lease  made  by 
the  defendant  bank  of  the  Odd  Fellows'  building  to  the  city,  and  di- 
recting the  defendant  mayor  to  sign  the  same  for  and  on  behalf  of  the 
city.  On  June  7,  1916,  there  was  read  to  the  common  council  a  let- 
ter from  the  Nice  Realty  Company,  dated  June  2,  1916,  notifying  the 
city  that,  it  having  remained  in  possession  of  its  premises  after  the  ex- 
piration of  the  term  of  renting,  the  Nice  Realty  Company  elected  to 
treat  such  continued  occupation  and  holding  over  to  be  a  renewal  of 
the  lease  for  a  period  of  one  year  on  the  same  conditions  as  contained 
in  the  original  lease.  At  the  same  meeting,  on  June  7,  1916,  there  was 
also  read  to  the  common  council  a  letter  from  Mr.  Fisher,  calling  at- 
tention to  the  resolution  of  May  31,  1916,  accepting  an  extension  of  the 
old  lease  for  two  months  as  made  by  Mr.  Fisher,  in  which  letter  Mr. 
Fisher  stated  that  at  a  meeting  held  May  22,  1916,  he  (Mr.  Fisher) 
had  told  the  common  coimcil  that  he  had  no  authority  to  make  any  ex- 
tension of  the  lease,  and  that  the  resolution  of  May  31,  1916,  was 
passed  without  reference  to  what  he  had  stated  on  the  22d  of  ^Iay. 
At  a  meeting  of  the  common  council  June  21,  1916,  a  veto  message 
by  the  mayor,  dated  June  12,  1916,  was  read,  vetoing  the  resolution  of 
May  31,  1916,  accepting  the  extension  of  the  lease  by  Mr.  Fisher,  up- 
on the  ground,  among  others,  that  he  (the  mayor)  attended  the  meet- 
ing of  May  22,  1916,  and  heard  Mr.  Fisher  state  to  the  common  coun- 
cil that  he  had  no  authority  to  extend  the  lease.  The  same  veto  mes- 
sage vetoed  the  resolution  of  May  31,  1916,  accepting  the  lease  of 
the  Odd  Fellows'  building  made  by  defendant  bank.  At  the  same 
meeting  a  proposition  by  the  Nice  Realty  Company,  dated  that  day, 
was  presented,  proposing  to  make  numerous  changes  in  its  building 
to  suit  the  needs  of  the  city,  and  lease  it  to  the  city  for  three  years  at 
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an  annual  rental  of  $2,000.  There  was  also  read  at  the  same  meeting 
a  letter  from  the  Nice  Realty  Company,  dated  that  day,  directed  to  the 
mayor  and  common  council,  advising  that  Mr.  John  W.  Fisher  had  no 
authority  to  make  the  extension  of  the  lease  that  was  the  subject  of  the 
resolution  of  May  31,  1916.  At  the  Same  meeting,  June  21,  1916,  after 
the  reading  of  the  above-mentioned  message  and  letters,  the  common 
council  reconsidered,  passed,  and  adopted  over  the  mayor's  veto  the 
resolution  of  May  31,  1916,  accepting  the  extension  of  the  old  lease 
for  two  months,  and  also  the  resolution  of  the  same  date  accepting  the 
lease  of  the  Odd  Fellows'  Hall,  and  directing  the  mayor  to  execute  the 
same. 

The  city  officers  continued  to  occupy  the  Nice  Realty  Company 
building  for  city  purposes  from  June  1,  1916,  the  date  of  the  expiration 
of  its  lease  thereof,  up  to  July  31,  1916,  at  which  time  all  the  city 
officials  moved  their  office  and  city  effects  from  the  Nice  Realty  build- 
ing into  the  Odd  Fellows'  building,  and  the  city  offices  have  been 
maintained  and  the  city  business  conducted  tlierein  up  to  this  date. 
The  common  council  by  resolution  directed  the  payment  of  rents  to 
the  Nice  Realty  Company  for  the  city's  occupancy  for  the  two  months 
of  June  and  July,  1916,  in  full  for  all  liability  and  for  any  and  all 
rentals,  and  also  directed  pa3mient  of  rent  to  defendant  bank  each 
month  since  August  1,  1916,  for  the  city's  occupation  of  the  Odd  Fel- 
lows' building  under  the  lease  made  by  defendant  bank,  but  unsigned 
by  the  defendant  mayor.  Each  of  these  resolutions  was  vetoed  by 
the  mayor,  and  later  reconsidered  by  the  common  council  and  passed 
over  the  mayor's  veto.  On  the  21st  day  of  June,  1916,  upon  the 
adoption  by  the  common  council  of  the  resolution  accepting  the  lease 
of  the  defendant  bank  of  the  Odd  Fellows'  building,  and  as  a  part  of 
the  proposition  to  lease  such  building  to  the  city,  there  was  delivered 
to  the  common  council  a  written  lease,  duly  executed  by  the  defendant 
bank,  and  also  a  bond,  executed  by  a  solvent  surety  company,  acknowl- 
edging itself  boimd  unto  the  defendant  city  in  the  sum  of  $2,000  to 
be  void  on  condition  that  the  defendant  city  be  saved  harmless  from 
all  liability  to  the  Nice  Realty  Company  as  a  tenant  holding  over  by 
reason  of  not  having  vacated  the  Nice  Realty  Company  building  on 
June  1,  1916. 

On  July  1,  1916,  the  plaintiff,  a  taxpayer  in  the  city  of  Tonawanda, 
commenced  this  action  for  an  injunction  restraining  the  defendant 
mayor  from  executing  the  lease  of  the  defendant  bank  for  and  on  be- 
half of  the  defendant  city,  upon  the  ground  that,  the  city  having  held 
over  and  occupied  the  Nice  Realty  Company  building  after  the  ex- 
piration of  the  term  ending  June  1,  1916,  a  new  lease  was  thereby 
created,  making  the  city  liable  for  rentals  therefor  for  one  year ;  that, 
the  city  authorities  having  thus  created  a  valid  lease  of  the  Realty  Com- 
pany building  for  one  year,  they  had  thus  exercised  their  function  of 
renting  city  offices,  and  are  without  lawful  power  to  make  a  valid  lease 
for  the  Odd  Fellows'  building  with  the  defendant  bank ;  and  that  the 
creation  of  a  liability  for  rental  of  such  Odd  Fellows'  building  would 
be  a  waste  of  public  funds,  to  plaintiff's  damage  as  a  taxpayer. 

From  the  evidence  it  clearly  appears  that  the  city  authorities  did  in 
fact  hold  over  and  continue  in  possession  of  the  Nice  Realty  Company 
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building  after  the  expiration  of  the  leased  term,  with  full  knowledge 
that  such  holding  over  would  legally  result  in  the  renewal  of  the  Nice 
Realty  Company  lease  for  one  year,  and  create,  as  a  matter  of  law,  a 
liability  on  the  part  of  the  city  to  pay  $115  per  month  for  that  year. 
While  the  finding  must  be  that  in  April,  1916,  the  representative  of  the 
Nice  Realty  Company,  Mr.  John  W.  Fisher,  stated  to  the  common 
council  that  the  city  might  continue  in  possession  of  the  Realty  Com- 
pany building  for  two  months  after  the  expiration  of  the  expiring  lease 
without  creating  a  new  lease  for  one  year,  yet  the  finding  must  also  be 
that  on  May  22,  1916,  Mr.  Fisher  stated  that  he  had  no  authority  to 
make  such  an  extension;  that  in  fact  he  had  no  such  authority,  and 
that  the  common  council  on  May  22,  1916.  knew  that  he  possessed  no 
such  authority;  that  the  attempt  of  the  city,  in  holding  over  for  two 
months,  to  Umit  its  liability  to  two  months'  rental,  failed  to  produce  that 
result.  The  city  officers  entered  into  possession  of  the  Odd  Fellows' 
building  on  August  1,  1916,  under  the  lease  and  bond  of  indemnity  of 
the  defendant  bank,  and  have  ever  since  that  date  been  in  such  posses- 
sion. 

[1]  The  common  council,  by  section  4,  title  26,  of  the  charter  of  the 
defendant  city,  is  authorized  to  provide  and  assign  suitable  and  con- 
venient offices  for  the  use  of  the  city  officers.  The  fact  that  the  com- 
mon council  held  over  in  the  occupation  of  certain  offices,  which  in 
their  good  judgment  they  did  not  deem  suitable  and  convenient,  beyond 
the  terms  of  the  old  Idase,  thus  creating  a  new  lease  for  one  year,  did 
not  prevent  that  body  making  a  lease  for  other  offices  that  in  their  dis- 
cretion were  deemed  suitable  and  convenient.  When  the  common 
council,  in  exercise  of  its  undoubted  authority,  accepted  the  lease  of 
the  defendant  bank,  with  its  bond  indemnifying  the  city  against  loss  by 
reason  of  liability  created  by  holding  over  in  possession  of  the  old 
quarters  until  the  Odd  Fellows'  building  might  be  remodeled,  it  legally 
provided  suitable  and  convenient  offices  within  the  terms  of  its  charter. 
The  common  council  consists  of  a  president  and  six  aldermen.  This 
body  had  power  to  provide  rooms  in  the  Odd  Fellows'  building,  their 
acts  in  so  doing  were  the  acts  of  the  city,  the  city  thereby  entered  into  a 
contract  to  lease  that  building,  and  the  mayor  was  required  by  section 
2,  title  34,  of  the  charter,  to  execute  the  lease  for  and  on  behalf  of  the 
city. 

[2]  The  requirement  of  the  charter  for  competitive  bids  for  all  ex- 
penditures for  work  to  be  done  or  materials  furnished  did  not  require 
competitive  bids,  advertlFing,  etc.,  for  renting  of  the  city  offices.  Da- 
vies  V.  Mayor,  83  N.  Y.  207 ;  Farmers',  etc.,  v.  Mayor,  17  N.  Y.  Super. 
Ct.80. 

[3]  Whatever  there  may  have  been  about  the  proposition  of  remod- 
eling the  Odd  Fellows'  building,  so  as  to  provide  a  lockup  in  accord- 
ance with  the  requirements  of  state  prison  commission  has  long  since 
been  complied  with,  and  no  objection  can  now  be  made  relative  to  the 
validity  of  the  defendant  bank's  lease  based  thereon.  The  defendant 
bank  had  undoubted  authority  to  indemnify  the  city  against  the  claim 
of  the  Nice  Realty  Company  for  rental  that  might  accrue  by  the  city's 
holding  over  and  continuing  in  possession  beyond  June  1,  1916.  Koeh- 
ler  V.  Reinheimer,  26  App.  Div.  1,  49  N.  Y.  Supp.  755 ;  Whitney  Arms 


Digitized  by 


Google 


Sup.  Ct.)  VOELCKGB  V.  8CHNBLL  426 

Co.  V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504;  Bath  Gaslight  Co.  v. 
Claffy,  151  N.  Y.  24, 45  N.  E.  390, 36  L.  R.  A.  664. 

[4J  The  defendant  made,  executed,  and  delivered  the  written  lease 
to  the  common  council.  The  common  council  accepted  it  by  resolution. 
Section  259  of  the  Real  Property  kaw  (Consol.  Laws,  c.  50)  was  com- 
plied with.  There  certainly  was  a  memorandum  signed  by  the  lessor. 
The  contract  was  legally  made  when  the  common  council  passed  the 
resolution  over  thfe  mayor's  veto.  Lighton  v.  City  of  Syracuse,  188  N. 
Y.  506,  81  N.  E.  464;  Argus  Co.  v.  Mayor,  55  N.  Y.  495,  14  Am.  Rep. 
296;  Spiegel  v.  Lowestein,  162  App.  Div.  449,  147  N.  Y.  Sup-p.  655. 

[5]  There  was  not  an  item  of  evidence  that  the  deficiency  judgment 
owned  by  the  defendant  bank  qgainst  one  of  the  aldermen  voting  on 
the  resolution  to  accept  the  bank's  lease  was  in  any  manner  to  be  affect- 
ed, or  that  it  played  any  part  in  determining  such  vote ;  the  vote  of  that 
judgment  debtor  was  not  a  necessary  vote  to  pass  the  resolution.  To 
impeach  such  vote,  some  fact  must  appear  whereby  the  good  faith  of 
this  alderman  or  of  the  defendant  bank  could  reasonably  be  challenged. 
No  evidence  of  any  such  character  was  presented,  and  nothing  exists  in 
the  record  permitting  an  inference  of  wrongdoing  or  of  an  attempt 
thereof.  The  finding  must  be  that  the  lease  by  the  defendant  bank  of 
the  Odd  Fellows'  building  to  the  defendant  city  is  a  valid,  legal,  and 
subsisting  lease. 

[t]  The  plaintiff  asserts  that  he,  as  a  taxpayer,  has  been  injured;, 
that  his  property  will  be  subjected  to  taxation  for  illegal  and  wasteful 
purposes,  unless  the  defendant  mayor  is  restrained  from  executing  the 
defendant  bank's  lease  to  the  city.  The  waste  to  be  prevented  by  a  tax- 
payer's action  is  confined  to  cases  where  the  acts  complained  of  are 
without  power,  or  where  corruption,  fraud,  or  bad  faith  amounting  to 
fraud,  is  charged.  The  words,  "waste  and  injury,"  include  only  ille- 
gal, wrongful,  or  dishonest  action.  Talcott  v.  City  of  Buffalo,  125  N. 
Y.  280,  26  N.  E.  263;  Covers  v.  Board,  etc.,  171  N.  Y.  403,  64  N.  E. 
193;  Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  471 ;  Schanck  v.  May- 
or, 69  N.  Y.  444;  Altschul  v.  Ludwig,  216  N.  Y.  459,  111  N.  E.  216. 

The  leasing  of  the  defendant  bank's  building,  under  the  circumstanc- 
es detailed  by  the  record,  accompanied  as  it  is  with  the  obligation  of 
the  bank  and  the  surety  company  to  protect  the  municipality  from  all 
loss  by  reason  of  the  holding  over  and  the  creation  of  a  new  lease  of 
the  Nice  Realty  Company  building,  was  not  a  waste  of  public  funds, 
and  plaintiff  has  not  established  his  cause  of  action.  The  complaint 
must  be  dismissed. 

The  Nice  Realty  Company,  Incorporated,  has  succeeded  in  establish- 
ing the  validity  of  its  claim  against  the  city  for  one  year's  rent  from 
June  1,  1916,  and  is  entitled  to  costs  against  the  plaintiff. 

The  Farmers'  &  Mechanics'  Savings  Bank  has  succeeded  in  estab- 
lishing the  validity  of  its  lease.  Having  failed  to  establish  that  the  city 
of  Tonawanda  is  liable  for  only  two  months*  rent  to  the  Nice  Realty 
Company,  it  is  not  entitled  to  costs. 

No  costs  awarded  any  other  party.    Let  findings  be  prepared. 
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NIES  V.  PROTECTED  HOME  CIRCLES. 

(Supreme  Court,  Trial  Term,  Cattaraugus  County.    July  26,  1917.) 

1.  Insubance  <@=>753(2)  —  Benefit  Cebtificatk  —  Accountant  —  Agenct  fob 

SOCIKTY. 

Under  the  constitution  of  a  fraternal  benefit  society,  with  a  Supreme 
Circle  and  board  of  directors,  and  subordinate  circles,  or  lodges,  provldlnp 
that  the  board  of  directors  sliall  appoint  the  local  accountant,  and  that  all 
officers  ot  local  circles,  except  the  accountant,  ^all  be  agents  of  tbe  loci! 
circle,  and  in  no  sense  agents  of  the  Supreme  Cirde,  he^  in  receiving  dues. 
Is  agent  of  the  society,  rather  than  of  the  local  drcle. 

2.  INSUBANCSE   «=s>82o(2)— BENEFIT  INSUBANCE— ACCEPTANCE    OF   DUES— CUSTOM 

— Waiver  and  Estoppel. 

Whether,  where  the  agent  of  a  fraternal  benefit  society  for  several  years 
accepted  from  a  member  payment  of  dues  quarter  Hnnually,  about  the  mid- 
dle of  the  second  month  of  the  quarter,  a  custom  was  established  on  whldi 
the  meml)ers  could  rely,  whereby,  by  reason  of  waiver  or  estoppel,  she 
was  in  good  standing,  notwithstanding  the  requirement  of  Its  constitu- 
tion that  dues  for  each  month  be  paid  during  the  month,  is  a  question  for 
the  Jury. 

Action  by  Carl  J.  Nies,  administrator  of  William  B.  Longyear,  de- 
ceased, against  the  Protected  Home  Circle.  Verdict  for  plaintiff,  and 
defendant  moves  for  new  trial,  under  Code  Civ.  Proc.  §  999.  Motion 
denied. 

Ansley  &  Ansley,  of  Salamanca,  for  plaintiff. 

A.  W.  Williams  and  Adelbert  Moot,  both  of  Buffalo,  for  defendant. 

SEARS,  J.  William  B.  Longyear  was  the  beneficiary  tmder  a  ben- 
efit certificate  issued  by  the  defendant  to  Veronica  Longyear,  the  wife 
of  William  B.  Longyear,  which  certificate  bears  date  March  1,  1911. 

The  defendant  is  a  fraternal  benefit  society,  organized  under  the 
laws  of  Pennsylvania,  with  a  Supreme  Circle  and  board  of  directors, 
and  subordinate  local  circles,  or  lodges. 

Veronica  Longyear  became  a  member  of  a  local  circle  of  the  defend- 
ant in  July,  1907,  and  at  that  time  there  was  issued  to  her  a  benefit 
certificate,  which,  upon  her  marriage,  was  reissued  and  redated  in 
March,  1911,  and  her  husband  was  then  designated  as  beneficiary.  By 
the  benefit  certificate,  the  defendant  did — 

"promise  and  agree  to  pay  to  William  6.  Longyear,  her  husband,  the  sum  of 
$500,  pursuant  to  the  provisions  of  the  laws  of  the  Protected  Home  Circle 
governing  the  benefit  fund,  and  relating  to  the  granting  and  payment  of  benefit 
certificates,  within  ninety  days  after  the  receipt  by  the  Supreme  Circle  of 
satisfactory  evidence  of  tbe  death  of  the  member  to  whom  this  benefit  cer- 
tificate is  issued :  Provided,  always,  that  said  menrber  shall  be  in  good  stand- 
ing In  this  order  at  the  time  of  death." 

Article  X,  section  6,  of  the  constitution  and  laws  of  the  defendant, 
provides  as  follows : 

"Any  member,  who  is  In  arrears  for  fees,  dues  or  fines  to  this  circle,  shall 
not  be  entitled  to  the  semiannual  password,  to  vote  or  hold  oflice,  and  if  dues 
for  the  month  are  not  paid  on  or  before  the  last  day  of  the  month  for  which 
they  are  due,  the  member  shall  stand  suspended,  without  notice,  and  his 
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benefit  certificate  become  null  and  void,  and  all  benefits  thereunder  cease,  In 
accordance  with  the  rules  for  nonpayment  of  mtnithly  payments,  as  set  forth 
In  article  XI,  section  2." 

Article  XI,  section  2,  is  as  follows: 

"In  addition  to  the  membership  fees  and  dues  mentioned  In  sections  5  and 
6  of  article  X,  benefit  members  shall  pay  monthly  payments  Into  the  benefit 
and  reserve  funds  In  proportion  to  their  age  and  the  am'ount  of  their  benefit 
certificate,  according  to  the  tables  and  rates,  as  shown.  In  sections  3  and  5  of 
this  article.  •  •  •  And  for  any  neglect  or  failure  to  make  such  payments 
within  the  month  for  which  they  become  due  and  payable,  a  member  shall 
stand  suspended  from  1  .e  order,  without  notice,  and  his  l)eneflt  certificate 
shall  become  null  and  void,  and  all  benefits  thereunder  cease,  without  any 
action  on  the  part  of  the  Supreme  or  local  circle,  and  If  he  shall  neglect  or 
fall  to  be  reinstated  within  three  mouths  after  suspension,  he  shall  stand 
expelled  from  the  order,  without  notice,  and  cannot  thereafter  be  reinstated, 
but  by  regular  application,  re-examlnatlon  and  a  majority  vote  of  the  circle, 
and  not  then  If  past  fifty  years  of  age." 

Veronica  Longyear  died  on  the  4th  day  of  November,  1915,  and  Wil- 
liam B.  Longyear,  her  husband,  the  beneficiary  under  this  certificate, 
on  the  7th  day  of  November,  1915. 

All  monthly  assessments  or  payments  required  to  be  paid  by  the  said 
certificate  and  the  constitution  and  laws  of  the  defendant,  up  to  the 
pajTnents  due  for  October  and  November,  1915,  were  paid;  but  the  Oc- 
tober and  November  payments  were  not  paid,  although  tender  of  them 
was  made  to  the  local  accountant  on  the  3d  day  of  November,  1915,  the 
day  before  the  death  of  Veronica,  and  after  she  had  received  an  in- 
jury which  caused  her  death.  The  October  dues  not  having  been  paid, 
the  defendant  claims  that  under  the  provisions  of  the  constitution  and 
laws  of  the  defendant  the  benefit  certificate  became  null  and  void  on 
the  1st  day  of  November. 

It  was  further  proved  upon  the  trial  that  for  several  years  Veronica 
Longyear  had  paid  the  monthly  payments  to  the  local  accountant  quar- 
terly, about  the  middle  of  the  second  month  of  each  quarter,  and  the 
plaintiff  contends  that  in  consequence  of  the  tolerance  of  this  practice 
the  member  had  until  the  middle  of  November  to  pay  the  dues  for  the 
months  of  the  last  quarter  of  the  year,  and  she  was,  therefore,  still  in 
good  standing  at  the  time  of  her  death. 

The  claim  of  the  defendant  in  this  respect  is,  however,  that  the  ac- 
ceptance of  the  dues  quarterly  by  the  local  accountant  does  not  tend  to 
establish  a  modification  of  the  contract,  or  a  waiver  of  the  provisions 
of  the  constitution  and  laws,  or  to  constitute  an  estoppel  against  tlie  de- 
fendant, for  the  reason  that  the  local  accountant  was  not  an  officer  or 
agent  of  the  defendant,  whose  acts  could  bind  it,  but  was  an  officer  or 
agent  of  the  local  circle  only.  Certain  provisions  of  the  constitution 
and  laws  of  the  defendant  are  relied  upon  by  the  plaintiff  to  defeat  the 
last-mentioned  contention. 

•Article  XIII,  section  6,  of  the  Constitution,  contains  the  following^ 
provisions : 

"The  local  accountant  shall  be  appointed  by  the  board  of  directors,  and  a 
notice  of  such  appointment  or  a  commission  shall  be  seuit  him  by  the  Suprenf» 
Secretary.  He  shall  receive  from  the  general  fund  of  the  circle,  or  by  collec- 
tion from  each  member,  as  the  local  cirSle  may  decide  by  vote  or  fix  by  their 
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by-laws,  a  sum  eqnal  to  not  less  than  three  cents  per  member  for  each  month 
the  member  Is  In  good  standing,  payable  quarterly  or  as  may  be  fixed  by 
the  by-laws  of  the  local  drcle." 

Article  V,  section  10: 

"The  board  of  directors  of  the  Protected  Home  Circle  shall  have  full  charge 
and  control  of  the  business,  property  and  affairs  of  the  order  between  sessions, 
not  in  conflict  with  the  constitution  and  the  restrictions  of  the  Supreme  Cir- 
cle." 

Article  VIII,  section  2: 

"But  the  officers  of  the  local  circles,  except  the  accountant,  shall  be  the 
agents  of  the  local  circles,  by  which  they  are  elected,  and  in  no  sense  tbe 
agents  of  the  Supreme  Clrcio." 

[1]  I  am  of  the  opinion  that  under  these  provisions  the  local  ac- 
countant, who  was  the  person  who  received  the  moneys  quarterly  over 
a  period  of  years,  received  them  as  the  agent  of  the  directors  or  of  the 
defendant,  and  not  as  the  agent  of  the  local  circle,  and  that  the  act  of 
the  accountant  in  so  receiving  them  was,  therefore,  binding  upon  the 
defendant.  The  following  cited  cases  show  a  tendency  to  consider 
such  acts  of  local  officers  as  are  here  in  question  the  acts  of  agents  of 
the  society  itself  rather  than  of  the  local  lodge :  Lounsbury  v.  Knights 
of  Maccabees,  128  App.  Div.  394,  112  N.  Y.  Supp.  921,  affirmed  199 
N.  Y.  573,  93  N.  E.  ill ;  Thompson  v.  Knights  of  Maccabees,  189  N. 
Y.  294,  82  N.  E.  141,  13  L.  R.  A.  (N.  S.)  314,  121  Am.  St.  Rep.  879, 
12  Ann.  Cas.  552;  Knights  of  Pythias  v.  Withers,  177' U.  S.  260,  20 
Sup.Ct.  611,  44L.  Ed.  762. 

[2]  If  the  accountant's  act  was  binding  upon  the  defendant,  the 
question  as  to  whether  a  custom  had  been  established  in  accepting  the 
payments  quarterly,  upon  which  the  member  could  rely,  was  properly 
submitted  to  the  jury.  Hartford  Insurance  Co.  v.  Unsell,  144  U.  S. 
439,  12  Sup.  Ct.  671,  36  L,.  Ed.  496;  Kenyon  v.  Knights  Templar  Ass'n, 
122  N.  Y.  247,  25  N.  E.  299;  Defrece  v.  National  Life  Ins.  Co..  136 
N.  Y.  144,  32  N.  E.  556.  The  case  of  Mathers  v.  Protected  Home 
Circle,  55  Pa.  Super.  Ct.  421,  resembles  this  case  in  many  respects, 
and  it  was  there  held  that  a  local  accountant  of  this  same  society  was 
not  the  agent  of  the  society,  but  merely  of  the  local  circle.  It  does  not 
appear,  however,  from  the  opinion,  that  the  attention  of  the  court  was 
directed  to  the  sections  of  the  constitution  and  laws  which  have  been 
quoted  above,  but,  on  the  other  hand,  great  stress  was  put  upon  the 
limited  authority  of  the  accountant.  In  the  course  of  the  opinion  the 
court  said: 

"There  is  no  evidence  that  the  Supreme  Circle  had  any  knowledge  that  any 
payments  were  made  to  the  collector  after  the  time  limited  In  the  certificate. 
On  the  contrary,  all  the  evidence  on  the  subject  ia  to  the  effect  that  the  pay- 
ments on  the  Mathers  certificate,  and  for  the  other  members  were  promptly 
made,  and  that  in  case  of  the  default  of  any  miember  to  make  payment  the 
accountant  advanced  the  money  to  make  up  the  neces.sary  amount  This  waa 
done  a  number  of  times  by  the  accountant  in  the  case  of  a  small  percentage 
of  the  membership  of  the  local  order.  *  •  •  If  a  course  of  business  be 
tolerated  by  the  principal  officers  of  such  an  organization,  a  local  officer  may 
become  vested  thereby  with  authority  to  waive  prompt  payment  of  dues.  If 
a  collector  for  a  considerable  period  accepts  dues  after  default  and  remits 
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them  to  the  snpreme  offlcera,  who  accept  thenf  with  knowledge  that  they  were 
paid  after  they  were  due,  this  would  be  a  state  of  facts  from  which  a  waiver 
might  be  inferred.  But,  to  produce  such  a  result,  knowledge  of  such  conduct 
on  the  part  of  the  of  the  local  officer  should  be  brought  home  to  those  to  be 
affected  thereby,  in  the  absence  of  evidence  of  such  general  authority  of  the 
agent  as  would  bind  the  principal.  The  acts  of  the  local  accountant  beyond 
the  scope  of  his  prescribed  authority  would  not  amount  to  a  waiver  or  work 
an  estoppel  in  the  absence  of  knowledge  by  the  supreme  authority  and  acqui- 
escence therein.  They  were  not  the  acts  of  the  Protected  Home  Circle,  and  the 
Insured  and  the  benefldary  are  charged  with  knowledge  of  that  fact" 

In  this  case,  however,  the  sections  of  the  defendant's  constitution  and 
laws  quoted  establish  an  agency  in  the  local  accotintant.  There  is  no 
proof  that  the  local  accountant  was  advancing  payments.  We  must 
take  it  in  the  absence  of  evidence  that  this  accountant's  acts  in  respect 
to  receiving  dues  after  the  end  of  the  month  was  with  the  consent  and 
approval  of  the  board  of.  directors.  In  Brown  v.  Protected  Home  Cir- 
cle. 162  App.  Div.  924,  146  N.  Y.  Supp.  1085,  and  171  App.  DiV.  976, 
160  N.  Y.  Supp.  1125,  the  Appellate  Division  in  this  department,  in  a 
case  in  all  respects  similar  to  the  Pennsylvania  case  cited  above,  held 
that  the  question  of  waiver  or  estoppel  was  one  for  the  jury.  The  ver- 
dict certainly  was  not  contrary  to  ihe>  weight  of  evidence. 

I  am  of  the  opinion,  therefore,  that  the  case  was  properly  submitted 
to  the  jury,  and  the  motion  for  a  new  trial  is  denied. 


aTO  App.  Div.  172) 

In  re  WALLACE,  BARNES,  AND  MATTHEWS  AVES.  IN  CITY  OF 

NEW  YOBK. 

CITY  OP  NEW  YOBK  ▼.  FARBELLY. 

(Snprenfc  Court,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  Dedication  «?=35(3)— Stbeets— Acckptancb. 

Neither  the  laying  of  gas  pipes  by  a  public  service  corporation  nor 
baikling  a  private  sewer  with  the  city's  consent  constitutes  an  acceptance 
by  the  dty  of  a  street  dedication. 

2.  Eminent  Domain   €=!»^— Municipai,   Cobporations   «=»657(7)— Streets- 

Vacation. 

Clcsing  a  thoroughfare,  not  accepted  by  the  dty  as  a  street  under 
Laws  189.5,  c.  1006,  providing  that  the  street  in  such  case  ceases  to  be  such 
for  any  purpose,  etc.,  extinguishes  private  easements  arising  from  grant, 
and  an  abutting  owner  Is  entitled  to  compensation  therefor. 

Laughlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  acquiring  title  to  Wallace  Avenue,  etc.,  in  the  City 
of  New  York.  Petition  by  Mary  E.  Farrelly  for  an  order  requiring 
the  commissioners  of  estimate  and  assessments  to  determine  her  dam- 
ages.   From  such  an  order,  the  City  of  New  York  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Joel  J.  Squier,  of  New  York  City,  for  appellant. 
James  F.  Donnelly,  of  New  York  City,  for  respondent. 
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>SHEARN,  J.  The  parcels  of  land  owned  by  the  petitioner  orig- 
inally formed  part  of  a  plot  owned  by  the  Downing  estate  in  what  was 
the  town  of  Westchester  prior  to  annexation  by,  the  city  of  New  York. 
In  April,  1893,  this  plot  was  laid  out  upon  a  map  known  as  "Map 
No.  1076,"  filed  in  the  register's  office.  On  this  map  was  shown  a 
street,  called  Graham  street,  50  feet  wide,  commencing  at  Morris  Park 
avenue  and  running  northerly  about  340  feet.  Graham  street  was 
physically  laid  out  in  accordance  with  the  map,  and  the  petitioner's 
lots,  together  with  all  lots  facing  upon  Graham  street  were  sold  with 
reference  to  the  map,  and  are  contiguous  to  and  front  on  Graham  street. 
This  thoroughfare  was  subsequently  used  by  vehicles  and  pedestrians 
as  an  approach  to  the  lots  fronting  thereon,  and  the  roadbed  was  in 
a  fit  condition  for  travel  by  horses  and  automobiles  for  many  years 
and  down  to  the  closing  of  the  street  by  the  city.  In  1905  the  Bronx 
Gas  &  Electric  Company,  a  public  service  corporation  having  a  fran- 
chise to  install  gas  mains  in  the  various  streets  of  the  town  of  West- 
chester, installed  a  gas  main  through  Graham  street,  which  main  has 
remained  in  the  bed  of  the  street  ever  since  for  the  purpose  of  sup- 
plying the  owners  of  abutting  property  with  gas.  In  1906  the  peti- 
tioner's predecessor  in  title  procured  a  private  sewer  to  be  laid  in  the 
street,  which  was  done  after  the  issuance  of  a  permit  by  the  bureau  of 
sewers  of  the  borough  of  the  Bronx. 

On  October  17,  1907,  the  city  of  New  York  filed  a  map  showing 
this  territory  as  laid  out  in  streets  and  avenues  by  the  constituted  au- 
thorities. On  this  map  Graham  street  was  indicated  by  broken  lines, 
showing  that  it  was  not  intended  to  be  one  of  the  public  streets  ac- 
cording to  the  plan  then  laid  out.  Under  the  provisions  of  chapter 
1006  of  the  Laws  of  1895,  upon  the  filing  of  this  city  map,  Graham 
street  ceased  "to  be  or  remain  for  any  purpose  whatever,  a  street,  ave- 
nue, highway,  road,  alley,  lane,  or  thoroughfare."  Consequently  the 
petitioner's  lot  was  marooned  and  cut  off  from  street  access  to  Morris 
Park  avenue,  which  was  continued  as  a  public  street  upon  the  city's 
plan.  Thereupon  the  motion  was  made,  eventuating  in  the  order  ap- 
pealed from,  for  the  commissioners  of  estimate  and  assessment  to  take 
proof  and  report  the  compensation  which  should  justly  be  made  to 
the  petitioner  for  the  loss  and  damage  in  and  to  her  lands  and  ease- 
ments ^  reason  of  the  closing  and  discontinuance  of  Graham  street. 

[11  'The  first  question  to  determine  is  whether  Graham  street  was 
a  public  street,  in  the  sense  that  it  had  not  only  been  dedicated  and  used 
as  such,  but  had  been  accepted  by  the  city,  for  in  such  case  the  peti- 
tioner would  clearly  be  entitled  to  compensation  for  the  deprivation 
of  her  public  easement  therein  and  her  private  easement  growing  out 
of  the  contiguity  of  her  lot  and  the  street.  Neither  the  laying  of  gas 
pipes  by  the  public  service  corporation  nor  the  building  of  a  private 
sewer  with  the  consent  of  the  city  authorities  constituted  an  accept- 
ance of  the  dedication  of  this  street,  and  it  was  not  a  public  street 
in  such  a  sense. 

[2]  This  presents  the  second  and  real  question  in  the  case,  namely, 
whether  the  closing  of  this  thoroughfare  deprived  the  petitioner  of 
the  easements  in  what  was,  prior  to  the  filing  of  the  city's  plan,  Gra- 
ham street,  which  easements  were  created  by  private  grant,  originat- 
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ing  in  the  sale  of  lots  according  to  a  plan  showing  a  street  wliich  there- 
after came  into  physical  existence,  but  which  was  never  accepted  as  a 
street  by  the  city.  Whatever  doubt  may  have  heretofore  existed  about 
the  right  to  recover  compensation  in  these  proceedings  for  all  ease- 
ments extinguished  by  the  city,  whether  public  or  private,  and,  if  pri- 
vate, whether  growing  out  of  contiguity  or  originating  in  private 
grant,  has  been  definitely  determined,  as  it  seems  to  me,  by  the  deci- 
sion of  the  Court  of  Appeals  in  Barber  v.  Woolf,  216  N.  Y.  7,  109 
N.  E.  868.  It  would  serve  no  purpose  to  review  this  long-standing 
controversy,  for  that  was  done  clearly  and  comprehensively  by  Chief 
Judge  Bartlett  in  the  Barber  Case,  and  in  his  opinion  the  cases  of  Mat- 
ter of  City  of  New  York  (Grand  Boulevard).  160  App.  Div.  80,  83,  145 
N.  Y.  Supp.  254,  and  Matter  of  dinger,  160  App.  Div.  96,  145  N.  Y. 
Supp.  173,  were  criticized,  and  their  reasoning  on  this  point  involved 
rejected,  in  spite  of  which  they  continue  to  be  cited  as  authorities 
for  the  proposition  that  in  such  proceedings  as  these  a  property  owner 
can  claim  no  damages  for  the  extinguishment  of  easements  originating 
in  private  grant  unless  the  street  closed  was  on  the  public  street  in 
the  sense  that  it  had  either  been  opened  as  such  or  the  city  had  ac- 
cepted a  dedication  of  it.  The  learned  Chief  Judge  stated  in  the 
Barber  Case  that  the  opinion  had  discussed  the  matter  at  some  length, 
"because  it  is  extremely  important  to  property  owners,  to  the  munici- 
pal authorities,  and  to  the  legal  profession  that  the  scope  and  effect 
of  proceedings  under  chapter  1006  of  the  I<aws  of  1895  for  the  ex- 
tinguishment of  easements  should  no  longer  remain  uncertain  and  open 
to  question."    He  then  went  on  to  say : 

"We  think  It  was  the  purpo.se  of  the  statute  to  permit  the  extinguishment 
of  all  easements,  private  as  well  as  public,  and  this  without  reference  to  their 
origin  and  whether  they  depend  upon  mere'  contiguity  or  upon  grant  express 
or  implied.  There  is  no  logical  basis  for  making  any  distinction  between  one 
class  of  private  easements  and  another.  The  closing  of  streets  In  order  to 
permit  the  adoption  of  a  uniform  plan  of  municipal  Improvement  being  a 
public  purpose,  and  an  actual  closing  being  necessary  to  carry  out  that  pur- 
pose. It  Is  just  as  essential  that  private  easements  resting  In  gi-ant  shall  be 
extinguished  as  any  others." 

It  seems  incredible  that,  in  an  opinion  intended  to  clarify  and  defi- 
nitely settle  this  question  of  extinguishment  of  easements,  the  Court 
of  Appeals  intended  to  leave  open  any  such  question  as  is  here  pre- 
sented. 

In  Matter  of  White  Plains  Road,  166  N.  Y.  Supp.  435,  the  corpo- 
ration counsel  claimed,  on  the  authority  of  the  Grand  Boulevard  and 
Olinger  Cases,  that  unless  the  fee  of  a  closed  street  has  vested  in  the 
city  of  New  York  the  presumption  is  that  the  owners  of  the  abutting 
property  have  easements  by  grant,  and  that  such  easements  are  not 
extinguished  by  the  closing  of  a  street;  each  abutting  owner  still 
having  the  right  for  his  own  purposes  to  uninterrupted  passage  over 
the  same  and  to  unobstructed  light  and  air  from  the  particular  strip. 
Mr.  Justice  Page,  in  a  very  careful  opinion,  concluded  that  any  such 
interpretation  of  the  law  did  violence  to  the  purposes  and  intent  of 
the  statute.    Justice  Page  said,  after  quoting  the  statute : 

"Language  more  comprehensive  could  hardly  be  used  to  declare  the  intent 
tbat  there  should  be  a  uniform  plan  for  streets,  avenues,  and  roads  within  the 


Digitized  by 


Google 


432  1C6  NEW  XORK  SnPPLBHENT  (Sup.  Ct 

dty  or  the  district  thereof  for  which  the  map  or  plan  was  filed,  and  that  all 
streets,  roads,  highways,  lanes,  alleys,  or  thoroughfares  theretofore  In  any 
manner  created,  existing,  or  contemplated,  which  were  not  retained  on  the 
permanent  plan,  together  with  all  rl^ts  and  easements  therein,  whatever  the 
same,  or  public  or  private,  should  cease  and  determine.  The  right  Is  given 
to  the  owner  of  the  fee  Included  within  the  boundaries  of  'all  such  streets, 
avenues,  roads,  highways,  alleys  or  thoroughfares  to  Inclose,  use  and  occupy 
the  same  as  fully  as  If  the  same  had  not  been  laid  out,  dedicated,  established 
or  used,'  and  this  without  regard  to  the  fact  whether  the  same  had  been 
theretofore  open  and  In  public  use  or  not.  The  right  to  inclose  shows  there 
was  no  Intention  of  allowing  private  easements  to  exist  therein  after  the  per- 
manent plan  was  established  and  streets  opened  in  the  same  block  with  the 
former  street  The  declared  purpose  of  uniformity  in  plan  would  be  defeated 
If  the  old  streets  were  to  be  still  kept  open  as  private  ways.  A  block  'criss- 
crossed' with  private  easements  of  access,  Ught,  and  air  would  be  undesirable 
for  building,  and  thus  a  large  amount  of  property  would  of  necessity  remain 
unimproved  and  the  taxable  value  reduced.  It  seems  to  .me,  therefore,  that 
the  city  is  interested  In  the  extinguishment  of  these  private  easements." 

% 

Subsequently  came  the  decision  in  Barber  v.  Woolf ,  supra,  and  in  it 
the  fundamental  reason  assigned  was  identical  with  that  relied  upon  by 
Mr.  Justice  Page,  namely,  the  interest  of  the  city  in  the  adoption  of  a 
uniform  plan  of  municipal  improvement,  which  the  closing  of  all 
streets,  lanes,  and  thoroughfares  other  than  those  specifically  continued 
at  the  instance  of  the  city  makes  possible. 

The  important  consideration,  as  it  seems  to  me,  is  not  the  character 
of  a  street,  road,  or  thoroughfare,  but  whether  closing  it  impairs  or  ex- 
tinguishes any  private  easements  therein.  The  facts  that  the  easements 
may  be  in  a  public  street,  or  in  a  street  never  opened  or  both  dedicated 
and  accepted,  but  used  as  a  street,  or  in  a  lane  or  alley  or  other  thor- 
oughfare, is  only  important  as  affecting  the  amount  of  damages  re- 
coverable. The  right  to  recover  depends  upon  whether  any  easement 
has  been  extinguished,  either  public  or  private,  and  irrespective  of  its 
origin.  Whether  Graham  street  was  a  public  street,  or  (in  the  sense 
that  it  had  never  been  opened,  or  both  dedicated  and  accepted)  a  pri- 
vate street,  or  was  a  lane  or  alley,  or  any  other  kind  of  thoroughfare, 
it  is  undisputed  that  it  was  "closed"  when  the  city's  map  was  filed. 
How  such  closing  affected  the  petitioner's  private  easement,  originat- 
ing in  grant,  to  have  free,  open,  and  uninterrupted  right  of  passage 
along  the  thoroughfare  from  petitioner's  house  to  Morris  Park  avenue, 
is  apparent  when  one  reads  section  18  of  chapter  1006  of  the  Laws  of 
1895.  This  provides  that  as  to  any  street,  avenue,  lane,  alley,  high- 
way, or  road  which  has  been  discontinued  and  closed  by  the  local  au- 
thorities, if  not  inclosed  or  occupied  by  the  owner,  "it  shall  be  lawful 
for  the  said  local  authorities  to  cause  the  same  to  be  inclosed  or  fenced 
in."  In  other  words,  the  city,  in  order  to  carry  out  its  plan  of  uniform- 
ity in  street  development,  had  the  right,  on  filing  this  map  showing 
Graham  street  discontinued,  to  fence  or  barricade  off  from  Morris 
Park  avenue  this  road  that  had  for  years  afforded  the  only  access  to 
the  lots  along  it.  This  right  of  access  originated  in  private  grant.  It 
cannot  be  maintained  that  the  city's  right  to  barricade  the  road  and 
prevent  travel  over  it  is  not  inconsistent  with  and  does  not  impair  the 
easement  of  access  and  passage  created  by  a  private  gr&nt.  Right  of 
access  no  longer  exists,  and,  whatever  the  character  of  the  thorough- 
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fare,  abutting  property  owners  are  entitled  to  c(Hnpensation  comtnen- 
surate  with  thear  property  rights  invaded  and  extinguished. 

For  these  reasons,  the  order  should  be  afhnned,  with  $10  costs  and 
disbursements.    Order  filed. 

CLARKE,  P.  J.,  and  DAVIS,  J.,  concur. 

SCOTT,  J.  (dissenting).  The  city  of  New  York  appeals  from  an 
order  referring  to  the  conunissioncrs  of  estimate  and  assessment  ap- 
pointed in  this  proceeding  the  claim  of  Mary  E.  Farrelly  for  damages 
resulting  from  the  closing  of  Graham  street  in  front  of  and  adjoining 
property  owned  by  said  petitioner. 

The  only  question  in  the  case  is  whether  or  not  Graham  street  is  a 
puMic  highway.  If  it  is,  the  petitioner  is  entitled  to  damages  for  the 
destruction  of  both  her  public  and  private  easements  resulting  from  the 
official  closing  of  the  street.  Barber  v.  Woolf,  216  N.  Y.  7,  109  N.  E. 
868.  If,  however,  Graham  street  is  not  and  never  was  a  public  street, 
as  claimed  by  appellant,  but  merely  a  private  street  or  way  laid  out  and 
used  by  the  owners  of  the  adjacent  property  for  their  own  benefit,  it  is 
not  within  the  purview  of  the  street  closing  act,  is  not  in  any  wise  af- 
fected by  the  present  proceeding,  and  the  respondent  can  claim  no  dam- 
ages because  it  is  not  proposed  to  continue  it  as  a  public  street.  Matter 
of  the  Mayor,  41  App.  Div.  586-593,  58  N.  Y.  Supp.  736;  Matter  of 
Walton  Avenue,  131  App.  Div.  696,  720,  116  N.  Y.  Supp.  471 ;  Matter 
of  Olmger,  160  App.  Div.  96,  145  N.  Y.  Supp.  173.  And  the  question 
whether  or  not  it  is  a  street  ifor  the  closing  of  which  damages  may  be 
awarded  is  one  which  must  be  determined  by  the  court  when  an  appli- 
cation is  made  for  a  reference  to  the  commissioners.  Matter  of  Juni- 
per Avenue,  162  App.  Div.  291,  147  N.  Y.  Supp.  631,  appeal  dismissed 
213  N.  Y.  654,  107  N.  E.  1079. 

Graham  street,  so  called,  is  in  that  portion  of  the  city  of  New  York 
which  formerly  comprised  the  town  of  Westchester.  Its  first  appear- 
ance on  any  map  was  on  a  private  map  of  the  Downing  estate,  filed  in 
the  Westchester  county  register's  office  on  June  3,  1893,  before  the  an- 
nexation of  the  town  of  Westchester  to  the  city  of  New  York.  On 
this  map  it  is  showm  as  a  cul  de  sac  50  feet  in  width,  commencing  at 
Morris  Park  avenue  and  running  northerly  for  a  distance  of  about  340 
feet.  The  filing  of  this  map,  while  it  doubtless  indicated  a  willingness 
or  offer  on  the  part  of  the  owners  of  the  properly  to  dedicate  the  strip 
of  land  as  a  public  street,  did  not  serve  to  make  it  a  public  street.  To 
effect  that  purpose  an  acceptance  by  the  town  of  Westchester,  or  later 
by  the  city  of  Ijfew  York,  was  necessary.  No  formal  acceptance  by 
either  was  shown  whether  by  way  of  a  resolution  of  the  proper  munici- 
pal authorities,  or  by  the  filing  of  an  official  map  showing  said  Graham 
street  as  one  of  the  public  streets  of  the  city. 

The  first  official  map  showing  the  territory  as  laid  out  into  streets 
by  the  constituted  authorities  was  filed  in  1907.  On  this  map  the  so- 
called  Graham  street  was  indicated  by  broken  lines,  showing  that  it 
was  not  intended  to  be  one  of  the  public  streets  according  to  the  plan 
then  laid  out.  This  certainly  was  not  equivalent  to  an  acceptance  of 
1«6N.Y.S.— 28 
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the  street  as  a  public  street,  or  even  as  an  acknowledgment  that  it  ever 
had  been  a  public  street,  but  was  rather  a  repudiation  of  its  attempted 
dedication  by  its  owners.  The  next  official  map  which  was  filed  cover- 
ing the  same  territory  was  so  filed  in  1911.  On  this  map  the  streets  to 
be  opened  were  shown  in  exactly  the  same  location  as  on  the  map  of 
1907,  but  the  so-called  Graham  street  was  not  indicated  in  any  way. 
It  certainly  cannot  be  said,  therefore,  that  Graham  street  was  ever 
formally  accepted  and  adopted  as  a  public  street  by  any  official  map 
filed  in  pursuance  of  law  by  the  public  authorities. 

The  petitioner  claims,  however,  that  there  was  a  practical  accept- 
ance of  the  street  as  a  public  thoroughfare,  evidenced  by  the  acts  of 
certain  public  officials  with  reference  thereto.  It  is  said  that  the  street 
was  for  many  years  patrolled  by  the  police ;  but  this,  of  course,  does 
not  indicate  an  acceptance  by  the  city,  for  it  is  the  duty  of  the  police 
to  afford  protection  to  private  as  well  as  public  property.  In  1905  the 
town  of  Westchester  granted  an  electric  lighting  company  a  permit  to 
lay  mains  in  various  streets-  of  said  town  in  pursuance  of  which  the 
company  laid  mains  in  said  Graham  street,  and  in  1906  the  owners  of 
the  abutting  property  laid  a  private  sewer  in  the  street  under  the  au- 
thority and  supervision  of  the  president  of  the  borough  of  the  Bronx. 
Neither  of  these  circumstances  is  sufficient  to  indicate  an  acceptance 
by  the  town  or  city  of  the  street  as  a  public  street.  That  question  was 
not  presented  to  the  officials  who  granted  the  permits,  and  was  not  one 
which  they  were  called  upon  or  were  authorized  to  pass  upon  so  as 
to  bind  the  city  to  an  acceptance  of  the  street.  Other  similar  acts  by 
public  officers  are  also  relied  upon  by  petitioner,  but  since  they  all  oc- 
curred after  the  filing  of  the  map  of  1907  by  which  the  city  formally 
indicated  the  nonacceptance  of  the  street,  they  do  not  require  further 
consideration. 

Our  conclusion  is  that  it  does  not  appear  that  Graham  street  was 
ever  a  public  street  or  was  closed  in  this  proceeding.  Consequently 
the  petitioner  can  claim  no  damages  as  a  result  of  the  closing  and  her 
petition  should  have  been  denied.  A  majority  of  the  court,  while 
agreeing  that  the  private  way  known  as  Graham  street  was  never  ac- 
cepted by  the  city,  and  never  became  in  any  sense  a  public  street  or 
way,  or  a  part  of  the  city's  street  system,  are  of  the  opinion  tliat  the 
owners  of  property  abutting  upon  it  are  entitled  to  compensation,  be- 
cause the  city  of  New  York  failed  to  include  it,  either  in  the  map  of 
1907  or  that  of  1911,  as  a  street  to  be  continued.  This  omission  is 
treated  by  them  as  a  "closing"  of  the  way  under  the  street  openin.^ 
act  of  1895.  It  is  clear  that  the  effect  of  thus  omitting  to  include  it 
will  not  necessarily  be  to  physically  close  the  way,  so  that  it  may  no 
longer  be  used  as  a  means  of  access  to  the  houses  fronting  upon  it, 
or  of  egress  from  those  houses  through  it  to  Morris  Park  avenue,  upon 
which  it  debouches  and  which  is  a  part  of  the  general  street  system. 
Indeed,  if  the  owners  of  the  bed  of  the  so-called  Graham  street  elect 
to  continue  its  use  as  a  driveway  or  private  approach  to  their  houses. 
I  know  of  no  authority  vested  in  the  city  to  compel  them  to  desist  and 
put  the  property  to  some  other  use.  In  short,  after  the  so-called  clos- 
ing, they  would  have  the  right  to  continue  to  use  the  way  precisely  as 
they  do  at  present 
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What  we  have,  then,  is  a  strip  of  land,  not  included  in  any  street, 
and  which  never  legally  became  a  public  street  or  way,  as  to  which  the 
owners  of  the  property  on  either  side  have  agreed  inter  sese  that  they 
shall  each  have  the  right  to  use  it  as  a  means  of  approach  to  their 
property.  To  award  them  compensation  for  the  refusal  of  the  city  to 
recognize  and  adopt  this  private  way  as  a  part  of  the  public  street 
system  would  be  to  impose  upon  the  city,  or  the  property  owners  within 
the  assessment  area,  a  charge  or  tax  for  the  private  benefit  of  those 
who  have  agreed  that  the  way  should  be  used  in  common.  To  construe 
the  street  closing  act  so  as  to  permit  this  to  be  done  would  render  it  of 
doubtful  constitutionality  in  this  particular.  I  recognize  that  the  lan- 
guage of  the  opinion  in  Barber  v.  Woolf,  supra,  upon  which  the  ma- 
jority opinion  rests,  if  read  without  regard  to  the  facts  before  the 
Court  of  Appeals,  might  be  construed  to  cover  a  case  like  the  present. 
But  the  facts  of  that  case  were  quite  different  from  those  presented 
here.  The  question  there  was  as  to  the  right  to  compen.sation  for  the 
destruction  of  easements,  private  as  well  as  public,  in  Seventh  avenue, 
a  street  which  first  appeared  on  a  private  map  filed  in  1854,  and  which 
was  continued  and  adopted  as  a  city  street  on  a  map  filed  by  the  park 
department  in  1879.  It  thus  became,  although  not  actually  opened  and 
worked,  one  of  the  public  streets  of  the  city ;  the  adoption  by  the  park 
department  being  equivalent  to  an  acceptance  by  the  city  of  the  dedi- 
cation attempted  to  be  made  when  the  private  map  was  filed.  It  was 
with  reference  to  such  a  street  and  the  private  and  public  easements 
over  it  that  Chief  Judge  Bartlett  used  the  language  quoted  by  my 
Brother  SHEARN.  That  language,  like  that  in  every  judicial  utter- 
ance, should  be  read  with  reference  to  the  facts  of  the  particular  case 
in  which  it  was  written.  Colonial  City  Traction  Co.  v.  Kingston  R. 
R.  Co.,  154  N.  Y.  493,  48  N.  E.  900;  Hogan  v.  Board  of  Education, 
200  N.  Y.  370,  93  N.  E.  951.  So  read,  the  case  cited  is  not  an  au- 
thority for  the  order  appealed  from. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied. 

LAUGHLIN,  J.,  concurs. 


1179  App.  DlT.  216) 

In  re  WHITE  PLAINS  ROAD  IN  CITY  OF  NEW  YORK, 

(Supreme  Court,  Appellate  IMvlslon,  First  Department.    July  18,  1917.) 

1.  Eminent  Domain  «=»85— Mdnicipal  Corporations  €i=>e57(7)— Street  Va- 

cation— Damages. 

Closing  a  thoroughfare,  not  accepted  by  the  city  as  a  street,  extin- 
guishes prlrate  easements  arising  fronj  grant,  and  an  abutting  owner  Is 
entitled  to  compensation  therefor. 

2.  MuNiciPAi.  Corporations  «=>402(ft)— Street  Vacation— Review. 

A  damage  award  In  street  vacation  proceedings  will  not  be  reversed, 
with  the  attendant  expense,  because  the  commissioners  deducted  a  set- 
off for  a  part  of  the  bed  of  the  street  from  the  principal  of  the  award, 
instead  of  from  the  interest. 
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3.  MuNiciPAi.  CoBPOBATioiTS  «=>654— Stbebt  Vacation— Sufficienoy  op  Evi- 
dence. 

In  compensation  proceedings  for  vacating  a  street,  evidence  of  a  wit- 
ness long  familiar  with  the  locality,  together  with  the  commlsslwiers'  oi>- 
portunity  for  viewing  the  premises,  etc.,  held  to  sustain  their  finding 
'that  a  strip  of  land  was  included  in  the  vacated  street. 

Appeal  from  Special  Term,  Bronx  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  opening  White  Plains  Road  in  the  City  of  New  York.  Certain 
property  owners  applied  for  the  assessment  of  damages  caused  by  clos- 
ing certain  thoroughfares,  and  from  an.  order  of.  the  Special  Term, 
confirming  an  award  of  commissioners,  the  City  of  New  York,  Oscar 
Kechele,  as  executor,  etc.,  and  Emma  E.  Nestell  appeal.  Reversed, 
and  report  returned  to  commissioners,  with  directions. 

The  following  is  the  opinion  of  the  court  at  Special  Term: 

EMdence  was  received  and  the  awards  made  in  this  proceeding  upon  the 
theory  that.  In  the  closing  of  old  White  Plains  road  and  Elliott  avenue  by 
the  opening  of  the  new  White  Plains  road,  what  liave  been  denominated  pri- 
vate as  well  as  public  easements  of  the  owners  were  destroyed  by  the  flling  of 
the  maps  pursuant  to  chapter  1006  of  the  Iaws  of  1895  and  the  physical  open- 
ing of  the  new  streets.  That  seemed  to  be  the  law  as  declared  by  the  Court 
of  Appeals  in  its  then  latest  decision.  Matter  of  Walton  Ave.,  197  N.  Y.  518, 
'90  N.  E.  59.  The  corporation  counsel  objects  to  confirmation  of  the  report  and 
moves  that  the  matter  be  sent  back  to  the  commissioners  for  the  purpose  of 
bavlng  a  different  rule  applied,  which  he  claims  has  been  enunciated  by  the 
Appellate  Division  of  this  department  since  the  report  was  signed.  Matter  of 
Grand  Boulevard  and  Concourse,  160  App.  Dlv.  80,  145  N.  T.  Supp.  254; 
Matter  of  Ollnger,  160  App.  Dlv.  96,  145  N.  Y.  Supp.  173.  The  corporation 
counsel  construe  these  decisions  to  mean  that,  unless  the  fee  of  the  closed 
street  has  vested  in  the  dty  of  New  York.,  the  presumption  is  that  the 
owners  of  the  abutting  property  have  easements  by  grant  which  are  not 
destroyed,  and  eadi  abutting  owner  still  has  the  right  for  his  own  purposes 
to  free  and  uninterrupted  passage  over  the  same,  and  to  the  unoljstructed 
light  and  air  from  that  particular  strip.  Hie  only  effect  of  the  closing  in  sucU 
case  is  to  exclude  the  general  public  from  the  use  of  the  strip,  and  the  damage 
resulting  from  that  exclusion  alone  Is  to  be  the  measure  of  compensation. 

I  do  not  so  read  those  decisions.  Such  a  result  does  not  follow  from  the 
decision  of  the  Court  of  Appeals,  and  does  violence  to  the  purposes  and  intent 
of  the  statute,  as  will  appear  by  reference  to  the  terms  thereof.  Section  1  pro- 
vides that  in  the  city  of  New  York  "the  local  authorities  may  authorize  in  the 
manner  hereinafter  provided  the  discontinuance  of  such  streets,  avenues, 
roads,  highways,  alleys,  lanes  and  thoroughfares  therein  as  they  may  deem  to 
be  necessary  in  order  to  more  effectually  secure  and  preserve  regularity  and 
uniformity  in  the  general  plan  of  streets,  avenues  and  public  places  therein,  or 
where  other  pxibllc  necessity  in  the  judgment  of  such  local  authorities  require 
the  discontinuance  thereof  In  whole  or  In  part."  (The  italics  are  mine  in  ihls 
and  any  subsequent  quotation  in  this  opinion.)  By  section  2  the  said  local 
authorities  are  "to  make  and  file  a  map  or  plan  showing  the  streets,  aveuues 
and  roads  so  laid  out,  opened,  altered,  extended  or  Improved,  shall  upon  any 
map  or  plan  so  made  and  filed  by  them,  designate  only  the  streets,  avenues  and 
roads  which  they  may  determine  to  so  lay  out,  open,  alter,  extend  or  other- 
wise improve  as  the  permanent  streets,  avenues  and  roads  in  such  city,  or  for 
the  particular  district  or  section  thereof  shown  upon  such  map  or  plan,  omit- 
ting therefrom  all  such  former  streets,  avenues,  roads,  highways,  alleys,  lanes 
and  thoroughfares  which  they  may  determine  to  discontinue  or  close.  •  •  » 
Upon  and  after  the  flling  of  such  map  the  streets,  avenues  and  roads  shown 
thereon  shall  be  the  only  lawful  streets,  avenues  and  roads  In  that  section  of 
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such  dty  shown  npon  such  map  or  plan,  and  all  other  former  streets,  avenues, 
highways,  alleys,  lanes  and  thoroughfares  theretofore  laid  out,  dedicatca  or 
eatahUihed  not  shown  thereon  and  which  are  not  actually  open  or  In  publle 
nae,  shall,  from  and  after  the  filing  of  such  map  or  plan,  ceiise  to  be  or 
remain  for  anjf  purpose  tahtttever  a  street,  avenue,  highway,  road,  alley,  lane 
or  thoroughfare,  and  the  owner  or  owners  of  the  fee  of  the  land  or  soil  within 
the  boundaries  may  thereupon  inclose,  use  and  occupy  the  same  as  fully  at  if 
the  same  had  not  been  laid  out,  dedicated,  established  or  used.  But  in  all 
cases  where  any  such  street,  avenue,  road,  highway,  lune,  alley  or  thoroughfare 
Is  at  the  time  of  the  filing  of  8U<*  permanent  map  or  plan  actually  open  and 
in  puhUc  use,  such  parts  or  portions  thereof  as  are  included  within  the 
boundaries  of  any  square  or  plot  of  ground  made  by  the  Intersection  of  any 
streets,  avenues  or  roads  laid  out  by  the  local  authorities  upon  the  permanent 
map  or  plan  of  said  city  or  district  thereof  in  which  such  square  or  plot  is 
situated  shall  ever  after  any  one  of  the  streets,  avenues  or  roads  bounding 
such  squares  or  plots  shall  be  opened  cease  to  be  or  -temain  for  any  purpose 
vhatever  a  street,  avenue,  road,  highway,  lane,  alley  or  thoroughfare,  and 
the  owner  in  fee  of  land  or  soU  within  the  boundaries  thereof  may  thereupon 
Inclose,  use  and  occupy  the  same  as  fully  as  If  the  same  had  not  been  laid 
out,  dedicated,  established  or  used." 

Language  more  comprehensive  could  hardly  be  used  to  declare  the  Intent 
that  there  should  be  a  uniform  plan  for  streets,  avenues,  and  roads  within 
the  dty  or  the  district  thereof  for  which  the  map  or  plan  was  filed,  and  that 
all  streets,  roads,  highways,  lanes,  alleys,  or  thoroughfares  theretofore  in  any 
manner  created,  existing,  or  contemplated  which  were  not  retained  on  the  per- 
manent plan,  together  with  all  rights  and  easements  therein,  whatever  the 
same,  or  public  or  private,  should  cease  and  determine.  The  right  is  given  to 
the  owner  of  the  fee  Included  within  the  boundaries  of  "all  such  streets, 
avenues,  roads,  highways,  alleys  or  thoroughfares  to  Inclose,  use  and  occupy 
the  same  as  fully  as  If  the  same  bad  not  been  laid  out,  dedicated,  established 
or  used."  and  this  without  regard  to  the  fact  whether  the  same  had  been  there- 
tofore open  and  In  public  use  or  not.  The  right  to  Inclose  shows  there  was  no 
intention  of  allowing  private  easements  tp  exist  therein  after  the  permanent 
plan  was  established  and  streets  opened  In  the  same  block  with  the  former 
street.  The  declared  purpose  of  uniformity  In  plan  would  be  defeated  If  the 
old  streets  were  to  be  still  kept  open  as  private  ways.  A  block  "criss-crossed" 
with  private  easements  of  access,  light,  and  air  would  be  undesirable  for 
bnilding,  and  thus  a  large  amount  of  property  would  of  necessity  remain  un- 
improved and  the  taxable  value  reduced.  It  seems  to  me,  therefore,  that  the 
dty  is  interested  In  the  extinguishment  of  these  private  easements.  Of  course 
•  these  private  easements  cannot  be  extinguished  except  by  condemnation  or 
conveyance.  They  are  private  property  and  cannot  be  taken  for  public  use 
without  compensation  being  given  therefor.  Hence  In  Johnson  v.  Cox,  196  N. 
T.  110,  89  N.  B.  454,  the  Court  of  Appeals  held  that  as  the  private  easement 
had  not  been  taken  it  was  not  affected  by  the  filing  of  the  map  and  the  opening 
of  the  new  street.  But  where  condemnation  proceedings  are  had,  and  the 
owner  of  the  fee,  subject  to  the  private  easement.  Is  brought  in  and  com- 
pensation awarded  If  the  property  owner  Is  willing  to  accept  the  damages,  the 
city  cannot  object.    Matter  of  Walton  Ave.,  supra. 

The  language  of  the  various  orders  made  in  this  proceeding  were  suffldently 
broad  to  permit  the  commissioners  to  estimate  as  a  part  of  the  loss  or  damage 
the  extinguishment  of  the  private  easements  and  .to  assess  upon  the  property 
the  benefit  accruing  therefrom.  As  I  understand  the  opinion  In  the  Matter  of 
Ollnger,  supra,  the  court  held  that  even  If  the  easement  were  extinguished  that 
the  resulting  benefit  would  more  than  offset  the  damage,  and  the  city  could 
not  be  compelled  by  mandamus  on  behalf  of  the  property  owner  to  institute 
an  expensive  proceeding  of  condemnation  under  such  circumstances.  It  is 
evident  that  In  the  Qrand  Boulevard  and  Concourse  Case,  supra,  these  private 
easements  were  not  taken,  and  the  commissioners  proceeded  upon  the  theory 
that  the  private  easements  existed  with  all  the  burdens  and  beneBts  appertain- 
ing thereto.  It  may  be  that  it  Is  competent  for  the  city  not  to  take  such 
casements  if  It  so  elects.    It  may  be  doubtful  whether  it  can  refuse  to  (xtmpen- 
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sate  the  owner  where  the  private  ^sement  Is  so  connected  with  the  public 
easements  that  the  extinguishment  of  the  latter  destroys  all  value  of  the  form- 
er. In  the  ease  at  bar  the  evidence  was  presented  to  lie  commissioners  on  th.e 
theory  that  all  the  easements,  public  and  private,  were  to  be  condemned,  and 
I  do  not  think  the  city  can  now  urge  that  the  matter  be  referred  baclc  to  tbe 
commissioners  that  the  city  may  present  the  matter  on  a  different  theory. 

The  city  also  objects  that  the  value  of  the  restricted  use  of  the  property 
during  the  time  that  it  remained  under  the  owner's  control  has  not  been  de- 
ducted from  the  interest  on  the  sums  allowed  as  damages.  The  commissioners 
state  in  their  report:  "That  in  fi-xing  such  awards  and  the  dates  from  which, 
we  have  allowed  Interest  thereon  we  have  considered  all  the  evidence  intro- 
duced as  to  use  or  occupation  had  or  practicable  of  the  premises  affected,  and 
allowed  for  all  such  use  and  occupation  shown."  If,  as  the  corporation 
counsel  argues,  the  commissioners  did  not  deduct  such  allowance  from  the  In- 
terest, they  have  deducted  it  from  the  principal  of  the  award,  a  result  more 
favorable  to  the  dty,  and  as  the  property  owners  do  not  object  the  matter  will 
not  be  sent  back  on  that  ground. 

I  have  considered  all  the  objections  urged  to  confirmation  of  this  report,  but 
do  not  find  merit  in  any  of  them.    The  report  will  therefore  be  confirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWIvING,  SMITH,  and 
SHEARN,  JJ. 

L.  Howell  La  Motte,  of  New  York  City,  for  city  of  New  York. 
John  R.  Abney,  of  New  York  City,  for  executor. 
Charles  L-  Craig,  of  New  York  City,  for  Emma  E.  Nestell. 

SHEARN,  J.  [1]  Damage  Parcel  No.  3:  This  property  was  de- 
scribed in  claimant's  deed  as  being  bounded  on  three  sides  by  Fulton 
street,  Elliott  avenue,  and  the  Williamsbridge  Road,  as  shown  on  a 
certain  map  of  the  estate  of  Peter  Lorillard,  deceased,  filed  in  the  of- 
fice of  the  register  of  Westchester  county.  Williamsbridge  Road  was 
what  was  later  known  as  Old  White  Plains  Road.  Elliott  avenue  and 
Fulton  street  were  never  actually  opened,  regulated,  or  in  any  wise 
used  as  streets  or  thoroughfares  in  the  vicinity  of  this  parcel.  On  Sep- 
tember 18,  1901,  a  map  or  plan  of  section  31  of  the  Bronx  was  duly 
adopted  and  filed,  showing  an  entirely  new  street  plan.  Old  White 
Plains  Road,  Elliott  avenue,  and  Fulton  street  were  indicated  as  closed 
and  discontinued.  This  left  the  parcel  without  any  street  frontage. 
It  clearly  appears  that  the  commissioners  made  their  award  upon  the 
assumption  that  the  claimant  still  had,  after  the  Old  White  Plains  Road 
was  closed,  private  easements  of  light,  air,  and  access  over  Elliott 
avenue  and  Fulton  street;  whereas,  for  the  reasons  stated  in  No.  1338 
(Matter  of  Wallace  Avenue,  166  N.  Y.  Supp.  429,  decided  herewith), 
all  such  easements,  if  any  existed,  were  extinguished  by  the  filing  of 
the  city's  plan.  Damages  should  have  been  awarded  upon  the  basis 
that  the  claimant's  parcel  was  entirely  deprived  of  access  by  the  clos- 
ing of  Old  White  Plains  Road.  The  learned  justice  at  Special  Term 
properly  held  that  the  filing  of  the  city  plan  extinguished  all  easements, 
public  and  private ;  but  the  eflFect  of  such  a  holding  seems  not  to  have 
been  pressed  upon  his  attention,  so  far  as  affecting  this  particular  par- 
cel, and  parcels  18  and  19,  for  they  are  not  referred  to  in  the  opinion. 
The  order  is  therefore  erroneous  as  to  parcel  No.  3. 

[2,  3]  Parcels  18  and  19:  The  city  appeals  from  the  order  affecting 
these  parcels  on  the  ground  that  the  commissioners  erred  in  not  set- 
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ting  off,  as  against  the  interest  on  the  award,  the  value  of  the  use  of 
a  small  gore  forming  the  bed  of  the  discontinued  street.  The  commis- 
sioners' report  shows,  as  pointed  out  by  the  learned  justice  at  Special 
Term: 

"That  In  fixing  such  awards  and  the  dates  from  which  we  have  allowed  In- 
terest thereon,  we  have  considered  nil  the  evidence  introduced  ns  to  the  use 
and  occupation  had  or  practicable  of  the  premises  affected,  and  allowed  for  all 
use  and  occupation  shown." 

If  the  commissioners  did  not  deduct  such  allowance  from  interest, 
but  deducted  it  from  the  principal  of  the  award,  there  would  be  no 
justification  in  sending  these  parcels  back  to  the  commissioners,  with 
all  the  attendant  expense.  But,  as  it  is  necessary  to  send  these  parcels 
back,  any  error  in  respect  to  this  deduction  can  be  readily  corrected  in 
the  new  award. 

The  owner  appeals  from  so  much  of  the  order  as  confirms  the  re- 
port in  its  finding  that  the  private  easement  over  the  inside  gore  in 
front  of  the'  lots  was  not  cut  off  by  the  closing  of  Old  White  Plains 
Road  when  the  city's  new  street  plan  was  filed.  As  all  private  ease- 
ments were  extinguished,  it  was  error  not  to  allow  compensation  for 
the  easement  over  the  inside  gore.  But  the  city  contends  that  the  pre- 
ponderance of  the  evidence  shows  that  this  narrow  strip  was  never  a 
part  of  the  old  highway,  and  represented  merely  excess  land  as  shown 
by  survey  in  1911  as  compared  with  the  dimensions  shown  on  the  map 
of  Olinville,  No.  1,  filed  February,  1862,  and  the  map  of  the  village 
of  Wakefield,  as  well  as  a  map  of  the  village  of  Williamsbridge  filed 
in  1891.  The  city  injected  further  doubt  by  the  testimony  of  Engi- 
neer Hume,  who  endeavored  to  identify  certain  old  stones  found  by 
him  as  possible  corresponding  with  a  stone  wall  shown  by  a  dotted 
line  on  the  map  of  Williamsbridge,  but  this  was  all  very  speculative. 
On  the  other  hand,  the  testimony  of  the  former  city  clerk  of  the  vil- 
lage of  Williamsbridge,  who  was  familiar  with  the  property  for  30 
years  and  clearly  remembered  the  regrading  of  the  Old  White  Plains 
Road  that  created  the  inside  gore  and  separated  the  lots  from  the 
street,  was  quite  convincing.  Considering  that  the  commissioners,  in 
addition,  had  the  opportunity  of  viewing  the  premises  and  becoming 
entirely  familiar  with  the  topography  of  the  region,  their  finding  that 
the  inside  gore  was,  prior  to  the  regrading,  a  part  of  the  Old  White 
Plains  Road,  was  supported  by,  and  not  against,  the  evidence. 

It  follows  that  the  order,  so  far  as  appealed  from  in  respect  to  par- 
cel No.  3,  is  reversed,  with  $10  costs  and  disbursements;  in  so  far 
as  appealed  from  by  the  owner  of  parcels  18  and  19  and  by  the  city  of 
New  York,  it  is  reversed,  without  costs,  and  the  report  is  returned  to 
the  commissioners,  with  directions  to  reassess  the  damages  to  parcels 
3,  18,  and  19,  and  to  set  off  against  the  interest  on  the  award  for  par- 
cels Nos.  18  and  19  the  value  of  the  use  of  the  discontinued  streets. 
Settle  order  on  notice. 

CLARKE,  P.  J.,  concurs.  DOWUNG  and  SMITH,  JJ.,  concur, 
upon  the  authority  of  Matter  of  Wallace  Avenue,  handed  down  here- 
with. 


Digitized  by 


Google 


440  166  KEW  XOBK  SUPFLBl^ENT  (Sup.  Ct. 

(100  Misc.  Rep.  BM) 

STICH  V.  PIRKL  et  aL 

(Supreme  Court,  Trial  Term,  Kings  Ooiinty.    July  16,  1917.) 

1.  Chattei,  Mobtoaoes  «=>196— Filihg — Time. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  {  230,  making  unflled  chattel 
mortgafies  void  as  against  creditors,  etc.,  the  mortgage  must  be  filed  with- 
in a  reasonable  time,  and  a  delay  of  10  months  is  concededly  unreasonable. 

2.  Chattel  Mobtoaoes  «=»107(1) — Cbeditobs — Who  mat  Attack. 

All  a  mortgagor's  creditors  are  entitled  to  the  benefit  of  Lien  Taw,  f 
230,  Invalidating  unflled  chattel  mortgages  against  creditors,  etc.,  althongb 
ordinarily  only  Judgment  creditors  can  attack  the  mortgage's  validity. 

3.  Bankruptcy  ^=»189— Chattel  MoBTOAnEs — Validitt. 

Under  Bankruptcy  Act  July  1,  1898,  c.  541,  {  67,  30  Stat  564  (U.  S. 
Comp.  St  1010,  {  9651),  providing  that  claims  not  valid  against  the  bank- 
rupt's creditors  shall  not  be  Hens  against  the  estate,  a  bankruptcy  trustee 
may  avoid  an  unfiled  chattel  mortgage,  which  is  void  against  the  mort- 
gagor's creditors,  under  Lien  Law,  {  230. 

4.  Assignments  fob  Benefit  of  Cbeditobs  «=3228 — Avoidino  Chattel  Mobt- 

OAOG. 

Under  Debtor  and  Creditor  Lew,  |  17,  as  added  by  Laws  1914,  c.  360,  i 
4,  declaring  that  claims  Invalid  against  the  assignor's  creditors  shall  not 
be  Uena  against  his  estate,  an  assignee  for  the  benefit  of  creditors  may 
avoid  his  assignor's  chattel  mortgage,  which  was  not  filed  within  a  rea- 
sonable time,  as  required  by  Lien  Law,  f  230. 

Action  by  Charles  A.  Stich  ag^nst  John  Pirkl  and  others.  Judg- 
ment for  defendants. 

Rufus  L.  Scott,  Jr.,  of  New  York  City,  for  plaintiff. 
Harry  H.  Schutte.  of  Brooklyn,  and  Joab  H.  Banton,  of  New  York 
City,  for  defendants. 

CROPSEY,  J.  The  plaintiff  is  the  purchaser  of  some  personal 
property  under  a  sale  had  upon  the  foreclosure  of  a  chattel  mortgage 
which  covered  the  property.  The  defendant  Seiden  is  the  assignee  for 
the  benefit  of  creditors  of  the  mortgagor.  The  defendant  Pirkl  main- 
tains a  warehouse  where  the  goods  are  stored.  The  plaintiff  sues  to 
replevin.  The  defendants  claim  that  the  mortgage  was  void,  because 
not  promptly  filed.  The  fact  is  the  mortgage  was  not  filed  for  more 
than  10  months  after  it  was  made. 

[  1  ]  Section  230  of  the  Lien  Law  provides  that  every  mortgage  for 
personal  property,  where  the  goods  remain  in  the  possession  of  the 
mortgagor,  "is  absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  or  a  true  copy  thereof,  is  filed  as  directed 
in  this  article."  The  article  in  question  provides  for  the  place  and 
manner  of  filing,  but  is  silent  as  to  the  time  of  filing.  The  courts,  how- 
.ever,  for  the  purpose  of  protecting  the  rights  of  creditors,  have  held 
that  such  mortgages  must  be  filed  within  a  reasonable  time,  and  un- 
less that  is  done  they  are  absolutely  void  as  against  creditors.  Karst 
V.  Gane,  136  N.  Y.  316,  32  N.  E.  1073:  Tooker  v.  Siegel-Cooper  Co.,. 
194  N.  Y.  442,  87  N.  E.  773.  The  delay  of  more  than  10  months  is 
concededly  unreasonable. 
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[2]  The  plaintiff  contends,  however,  that  the  mortgage  was  void 
only  as  against  the  persons  named  in  the  statute,  that  is,  the  creditors 
of  the  mortgagor,  and  that  the  assignee  for  the  benefit  of  the  creditors 
of  the  mortgagor  is  not  included.  All  the  creditors  of  a  mortgagor 
are  entitled  to  the  benefit  of  the  provisions  of  section  230,  whether  or 
not  they  have  reduced  their  claims  to  judgment.  Karst  v.  Gane,  136 
N.  Y.  316,  32  N.  E.  1073;  Stephens  v.  Perrine,  143  N.  Y.  476,  39 
N.  E.  11.  But  the  general  rule  is  that  only  judgment  creditors  can 
attack  the  validity  of  such  a  mortgage.  Skilton  v.  Codington,  185  N. 
Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  885.  The  courts,  however,  have 
made  exceptions  to  this  rule,  and  have  permitted  ordinary  creditors  to 
assert  the  invalidity  of  the  mortgage.  N.  T.  Bank  v.  Wetmore,  124  N. 
Y.  241,  26  N.  E.  548.  The  right  of  an  assignee  for  the  benefit  of  cred- 
itors to  attack  such  a  mortgage  has  been  expressly  denied.  Sheldon 
v.  Wickham,  161  N.  Y.  500,  55  N.  E.  1045 ;  Lain  v.  Sayer,  50  App. 
Div.  554,  64  N.  Y.  Supp.  248.  A  similar  ruling  was  made  as  to  a  trus- 
tee in  bankruptcy.  Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  Ed.  815. 
These  cases,  .and  others  of  like  import,  were  decided  on  the  ground 
that  the  assignee  or  trustee  had  no  greater  rights  than  the  assignor 
or  debtor  and,  as  to  them  the  mortgage  was  valid,  so  it  was  valid  as 
against  the  assignee  or  trustee;  and  the  further  ground  of  the  deci- 
sions was  that  there  was  no  statutory  provision  making  the  mortgage 
void  as  against  the  claims  of  the  assignee  or  trustee. 

[3,  4]  Since  the  rendering  of  these  decisions  the  new  Bankruptcy 
Act  was  enacted.    Section  67  of  it  reads : 

"Claims  which  for  want  of  record  or  for  other  reasons  would  not  have  been 
valid  Hens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not 
be  liens  against  his  estate." 

There  was  no  provision  similar  to  this  in  the  former  Bankruptcy 
Act.  Under  this  section  the  former  adjudicatipns  have  been  held  to 
be  no  longer  applicable,  and  it  is  now  settled  that  a  trustee  in  bank- 
ruptcy can  assert  the  invalidity  of  such  a  mortgage.  Skilton  v.  Cod- 
ington, 185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  885;  Benedict 
v.  Zutes,  88  Misc.  Rep.  214,  150  N.  Y.  Supp.  147;  Titusville  Iron  Co. 
v.  City  of  New  York,  207  N.  Y.  203-210,  100  N.  E.  806.  If  there  was 
no  provision  of  law  other  than  this  section  of  the  Bankruptcy  Act,  the 
court  would  probably  be  constrained  to  follow  Sheldon  v.  Wickham,  161 
N.  Y.  500,  55  N.  E.  1045,  for  the  provisions  of  the  Bankruptcy  Act  do 
not  apply  to  assignees  for  the  benefit  of  creditors.  But  by  chapter  360 
of  the  Laws  of  1914  a  new  section  17  was  added  to  the  Debtor  and 
Creditor  Law.  The  language  of  this  section  is  almost  identical  with 
that  of  section  67  of  the  Bankruptcy  Act.  It  evidently  was  copied 
from  it.  As  the  Court  of  Appeals  has  construed  section  67  of  the 
Bankruptcy  Act  to  give  a  trustee  in  bankruptcy  the  right  to  assail  the 
validity  of  a  chattel  mortgage  that  was  not  filed  within  a  reasonable 
time,  it  must  follow  that  an  assignee  for  the  benefit  of  creditors  now 
has  the  same  right  under  the  newly  added  provisions  of  section  17  of 
the  Debtor  and  Creditor  Law.  For  this  reason,  the  Sheldon  Case  can 
no  longer  be  considered  an  authority. 

Moreover,  such  a  holding  is  in  line  with  the  decisions  under  section 
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19  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41).  That  section 
gives  an  assignee  or  trustee  the  right  to  attack  the  validity  of  a  chat- 
tel mortgage  made  in  fraud  of  creditors.  While  it  is  held  that  cred- 
itors who  have  not  obtained  a  judgment  cannot  attack  such  a  mort- 
gage, it  can  be  attacked  by  an  assignee  for  the  benefit  of  creditors. 
Reynolds  v.  Ellis,  103  N.  Y.  115-123,  8  N.  E.  392,  57  Am.  Rep.  701 ; 
Loos  V.  Wilkinson,  110  N.  Y.  195-209,  18  N.  E.  99,  1  I^.  R.  A.  250. 
So,  while  a  creditor  who  has  not  obtained  a  judgment  may  not  be 
able  to  assert  the  invalidity  of  a  mortgage,  an  assignee  for  the  benefit 
of  creditors  can  now  do  so,  under  the  provisions  of  section  17  of  the 
Debtor  and  Creditor  Law. 

As  the  mortgage  under  which  the  plaintiff  claims  was  void  as  against 
the  assignee  for  the  benefit  of  the  creditors  of  the  mortgagor,  it  fol- 
lows that  the  plaintiff  cannot  recover,  and  that  judgment  must  be  di- 
rected for  the  defendants,  with  an  exception  to  be  noted  by  the  plain- 
tiff. 


(]00  Misc.  Rep.  619) 

EREON  v.  NIAGARA  STEEL  FINISHING  CO.,  Inc. 

(Supreme  Court,  Equity  Tentf,  Niagara  County.    July,  1917.) 

1.  Nuisance  ®=»3 (5)— Private  Nuisances— What  Constitutes. 

The  noise  from  making  Iron  and  steel  products  In  a  corrugated  iron 
building  with  Its  doors  and  windows  open,  or  outside  thereof,  much  work 
being  done  at  night,  constitutes  a  nuisance  when  so  conducted,  and  will 
be  enjoined,  although  other  nearby  concerns  make  considerable  noise  aad 
the  neighborhood  Is  developing  into  a  business  section. 

[Ed.  Note. — For  other  dellnitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Nuisance.] 

2.  Nuisance  «=»50(7) — Damages— Amount. 

Two  hundred  and  fifty  dollars  dam.iges  awarded  for  unnecessary  noise 
made  by  an  Iron  and  steel  manufacturing  concern  upon  testimony  that 
plaintiff's  tenants  might  refuse  to  remain,  etc. 

3.  Nuisance  «=>5CK1) — Damages— Elements. 

In  awarding  damages  for  a  nuisance  caused  by  the  unnecessarily  noisy- 
manufacture  of  steel  and  Iron  products,  the  impairment  of  health  is  an 
element  to  be  considered. 

Action  by  Elias  Ereon  against  the  Niagara  Steel  Finishing  Co.,  Incor- 
porated.   Judgment  for  injunction  and  .$250  damages. 

George  A.  Orr,  of  Buffalo,  for  plaintiff. 

Moore  &  Killian,  of  Niagara  Falls,  for  defendant. 

POOLEY,  J.  Action  to  restrain  nuisance  and  for  damages  occa- 
sioned thereby.  Plaintiff  has  owned  and  occupied  since  1888  a  frame 
building  fronting  Portage  road,  one  of  the  streets  of  Niagara  Falls, 
N.  Y.  The  building  was  and  is  used  as  a  dwelling,  a  portion  of  the 
ground  floor  being  a  saloon.  About  150  feet  to  the  east  of  these  prem- 
ises  is  the  property  of  the  Erie  Railroad,  with  20  parallel  railroad 
tracks  constituting,  assembling,  and  distributing  yards  for  the  handling 
of  cars,  making  up  trains,  etc.    In  1913  the  defendant  acquired  premis- 
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es  adjoining  the  Erie  Railroad  property,  and  erected  a  factory  building 
for  the  purpose  of  manufacturing  iron  and  steel  products,  requiring 
the  riveting  together  of  bar  and  sheet  iron  and  steel.  The  factory 
building  is  of  brick,  one  story  30x66  feet.  In  October,  1916,  defendant 
erected  on  the  west  side  of  the  brick  building  an  addition  20x65  feet  of 
corrugated  iron.  Automatic  riveters  are  used  which  in  operation  make 
continuous  and  rapid  strokes  upon  metal.  Hand  hammers  and  sledges 
are  also  necessarily  employed  in  the  fabrication  of  defendant's  prod- 
ucts. At  times,  this  work  is  done  far  into  the  night,  and  on  account  of 
a  rush  of  business,  the  work  was  done  outside  of  the  factory  upon  the 
lot  and  in  the  street  adjoining. 

[1]  The  complaint  is  that  these  things  constitute  a  nuisance,  in 
that :  (1)  The  work  is  done  with  doors  and  windows  open ;  (2)  the  cor- 
rugated iron  building  intensifies  the  noise ;  (3)  the  work  is  done  in  the 
open  street  and  adjoining  lot;  and  (4)  it  is  continued  into  the  night; 
that  these  conditions  are  violative  of  plaintiff's  property  rights ;  that 
they  disturb  the  peace  and  quiet  to  which  the  plaintiff  is  entitled.  The 
defendant  states  that  the  corrugated  iron  building  is  temporary  and  is 
to  be  replaced  by  a  brick  building. 

I  think  plaintiff  has  made  out  a  case,  and  that  the  defendant  should 
be  enjoined  from  continuing  in  the  four  instances  above  named,  be- 
cause they  are  unnecessary.  It  is  not  the  purpose  to  interfere  with 
legitimate  business,  it  should  rather  be  aided  and  encouraged-;  but 
there  are  ways  reasonably  to  avoid  these  unnecessary  disturbances. 
The  employment  of  more  men  during  usual  hours  would  obviate  the 
necessity  of  night  work,  the  erection  of  proper  buildings  with  sky- 
lights, well-known  modern  construction,  would  largely  do  away  with 
the  other  objections. 

It  is  true  that  the  railroad  necessarily  makes  considerable  noise; 
that  the  coalyard  near  by  does  also,  where  the  coal  is  unloaded  from 
cars  and  loaded  into  wagons  by  hand,  over  metal  chutes.  There  are 
other  manufacturing  concerns  in  the  immediate  vicinity,  all  of  which 
indicate  that  the  territory  is  growing  largely  to  business  rather  than 
residence  purposes.  But  the  plaintiff  settled  there  before  any  of  the 
factories  existed  there,  and  he  is  entitled  to  occupy  and  enjoy  his  prop- 
erty without  unnecessary  interference  occasioned  by  the  new  order  of 
things. 

[2,  3]  The  difficult  question  here  is  that  of  the  damages.  I  am  not 
impressed  by  the  expert  testimony.  Actual  rentals  are  far  more  satis- 
factory, and  I  question  whether  the  premises  of  the  plaintiff  have  been 
seriously  damaged.  Additional  trade  comes  from  defendant's  opera- 
tives, and  if  this  territory  is  to  continue  the  business  and  manufactur- 
ing trend,  plaintiff's  property  might  easily  be  worth  far  more,  in  the 
future,  for  manufacturing  purposes  than  for  the  uses  to  which  it  is 
now  put.  This,  of  course,  does  not  establish  any  rule,  and  is  problemat- 
ical, but  experience  indicates  the  possibilities. 

The  disturbance  of  the  occupants  of  plaintiff's  premises,  especially 
at  night,  might  well  result  in  the  necessity  of  moving  out,  and  of  ten- 
ants refusing  to  remain.  This  has  not  as  yet  occurred,  but  there  is 
testimony  that  it  is  threatened,  in  this  or  contiguous  houses.    The  im- 
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pairment  of  health  is  also  an  element  to  be  considered,  in  view  of  the 
effect  of  these  disturbances  upon  the  nervous  system.  Rosenheimer  v. 
Standard  Gas  Co.,  36  App.  Div.  1,  55  N.  Y.  Supp.  192 ;  Same  v.  Same, 
39  App.  Div.  482,  57  N.  Y.  Supp.  330. 

Judgment  is  awarded  plaintiff  as  above  indicated  and  for  damages 
$250,  with  costs. 


JAZEK  V.  FIRUSKI  et  al. 

(Supreme  Ckmrt,  Special  Term,  New  lork.  County.    August  8,  1917.) 

Negugence  <8=>27 — ^Defective  Machinbbt — ^Injxtbt  to  Thibd  Pkbson — ^Lia- 
bility OF  Manufactubeb. 

If  the  purchaser  of  a  drawbar  and  trailer,  or  his  servants,  were  care- 
less In  the  care  and  management  thereof,  the  manufacturer  would  not  be 
liable  for  Injuries  to  a  third  person,  caused  by  the  drawbar  breaking,  as 
the  manufacturer  is  liable  only  when  he  fails  to  make  an  instrument  so 
that  it  will  stand  proper  and  reasonable  use. 

Action  by  Joseph  Jazek,  as  administrator  of  the  goods,  chattels, 
and  credits  of  Helen  Jazek,  deceased,  against  Louis  L.  Firuski  and 
the  Troy  Wagon  Works  Company.  On  motion  by  the  defendant  last 
named  for  judgment  on  the  pleadings.  Granted,  with. costs,  and  with 
leave  to  plaintiff  to  amend. 

Henry  C.  Quinby,  of  New  York  City  (Henry  C.  Quinby  and  George 
Edwin  Joseph,  botii  of  New  York  City,  of  counsel),  for  the  motion. 
Louis  Jersawitz,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  the  Troy  Wagon  Works  Com- 
pany moves  for  judgment  on  the  pleadings,  consisting  of  a  complaint 
and  a  demurrer  interposed  by  the  moving  defendant.  The  action  is 
brought  by  the  plaintiff,  as  administrator,  to  recover  damages  for  the 
death  of  his  intestate,  caused  by  what  is  called  a  "trailer,"  which  broke 
away  from  the  automobile  which  was  hauling  it,  and  which  then,  be- 
ing no  longer  under  control,  ran  upon  the  sidewalk  and  caused  the 
injury  for  which  the  action  was  brought.  The  trailer  became  de- 
tached from  the  automobile  through  the  breaking  of  the  drawbar 
-  which  connected  the  two.  The  negligence  charged  against  the  de- 
fendant company  is  that  it  manufactured  the  drawbar  defectively 
and  used  defective  materials,  so  that  the  bar  was  not  capable  of  with- 
standing the  strain  and  work  required  of  it  in  drawing  the  trailer  and 
in  resisting  the  thrusts  imposed  upon  it.  The  action  is  also  brought 
against  the  defendant  Firuski,  who  is  the  owner  of  the  trailer  and 
the  truck,  and  who  bought  the  drawbar  of  the  defendant  company. 
The  complaint  alleges  that  "the  defendant  Firuski  and  his  agents  or 
servants  were  careless  and  negligent  in  the  care,  control,  manage- 
ment, and  operation  of  said  auto  truck,  drawbar,  and  trailer,  and 
failed  to  properly  test  the  said  drawbar  before  using  the  same  a* 
aforesaid,"  and  follows  with  the  allegation  that  the  death  of  the  plain- 
tiff's intestate  was  caused  solely  through  the  negligence  of  the  de- 
fendants, their  agents  and  servants. 
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It  is  unnecessary,  upon  the  present  form  of  the  complaint,  to  pass 
upon  the  question  whether  or  not  the  injury  complained  of  is  one 
that,  within  the  rule  laid  down  in  MacPherson  v.  Buick  Motor  Co., 
217  N.  Y.  3S2,  111  N.  E.  1050,  L.  R.  A.  1916F,  696,  Ann.  Cas. 
1916C,  440,  was  reasonably  certain  to  result  if  the  bar  in  question  were 
negligently  manufactured,  which  is  a  point  strongly  debated  in  the 
briefs,  because,  even  conceding  such  to  be  the  fact,  the  complaint  is 
bad  as  against  the  defendant  company,  because  it  allies  that,  at  the 
time  the  injury  was  caused,  the  defendant  Firuski  and  his  servants 
were  negligent  in  the  operation  of  the  auto  truck,  drawbar  and  trailer. 
The  manufacturer  of  an  instrument,  even  one  inherently  dangerous 
like  a  gun,  is  liable  only  for  his  failure  to  so  make  the  instrument 
that  it  will  stand  proper  and  reasonable  usage.  Favo  v.  Remington 
Arms  Co.,  67  App.  Div.  414,  73  N.  Y.  Supp.  788. 

The  motion  should  therefore  be  granted,  with  $10  costs,  but  with 
leave  to  the  plaintiff  to  amend  within  20  days  after  service  of  a  copy 
of  the  order  to  be  entered  hereon,  and  on  payment  of  such  costs. 
Settle  order  cm  notice. 


McBRIEN  T.  MILLER  et  aL 

(Snpreme  Conrt,  Special  Term,  New  Tork  County.    August  6,  1917.) 

1  AiTORiVET  AND  CLIENT  $=>74^,  New,  Tol.  5  Kej-No.  Series — Contkol  bt 

COUBT. 

A  conrt  has  powef  to  compel  an  attorney  to  disclose  the  residence  of  his 
client ;  bnt,  where  a  penalty  has  been  granted,  it  has  always  been  against 
the  party  to  the  action,  except  where  the  attorney  has  been  guilty  of  de- 
celt. 

2.  AnoRNKT  AND  Clisnt  «=3741^,  New,  vol.  5  Key-No.  Series — Contboi.  bt 

Court — Disclosino  Residence  or  Cx-ncNT. 

After  the  relation  of  attorney  and  client  has  ceased,  the  attorney  can- 
not be  compelled  to  disclose  the  residence  of  his  client. 

3,  Attorney  and  Client  ^=370 — Relationship — Presumption. 

That  several  months  before  an  attorney  appeared  for  clients,  procuring 
a  vacation  of  an  order  tor  their  examination  in  supplementary  proceed- 
ings, does  not  raise  the  presumption  that  the  attorney  Is  still  representing 
tbe  clients. 

In  the  matter  of  the  suppletfientary  proceedings  by  William  Mc- 
Brien,  judgment  creditor,  against  Carrie  N.  Miller  and  another,  judg- 
ment debtors.  On  motion  by  the  judgment  creditor  to  compel  an  at- 
torney to  disclose  the  address  of  the  judgment  debtors.  Motion  denied, 
with  costs. 

Robert  D.  Elder,  Jr.,  of  New  York  City,  for  the  motion, 
Wm.  J.  lyippmann,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  There  is  no  doubt  of  the  power  of  the  court 
to  compel  an  attorney  to  disclose  the  residence  of  his  client ;  but  even 
in  such  case,  where  a  penalty  has  been  granted  by  the  court,  it  has  al- 
ways been  against  the  party  to  the  action  by  stay  of  proceedings,  or 
by  striking  out  his  plea,  if  a  defendant,  except  where  the  attorney,  in 
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his  employment  as  attorney,  has  been  guilty  of  deceit.  Matter  of  Mal- 
com,  129  App.  Div.  226,  113  N.  Y.  Supp.  666,  and  cases  cited. 

[2,  3]  In  the  case  of  the  present  application,  it  is  not  shown  that  the 
attorney  who  is  sought  by  the  motion  to  be  comjjelled  to  disclose  the 
residence  of  the  clients  is  now  in  fact  acting  for  them.  All  that  is 
shown  is  that  several  months  ago  such  attorney  appeared  for  those 
clients  and  procured  the  vacation  of  an  order  for  their  examination  in 
supplementary  proceedings.  After  the  relation  of  attorney  and  client 
has  ceased  to  exist,  as  upon  the  termination  of  the  action  in  a  judg- 
ment, the  former  attorney  cannot  be  compelled  to  make  such  a  dis- 
closure. Walton  V.  Fairchild,  51  Hun,  583.  4  N.  Y.  Supp.  552,  cited 
with  approval  on  this  point  in  Matter  of  Malcolm,  suora :  flew  v.  Cov. 
Hunt  &  Co.,  64  Misc.  Rep.  39,  117  N.  Y.  Supp.  949.  Upon  the  facts 
presented  on  this  motion  there  can  be  no  presumption  that  the  former 
attorney  is  still  representing  the  clients. 

Another  point  which  the  attorney  for  the  moving  party  should  con- 
sider is  whether  such  an  order  as  he  seeks,  even  if  obtained,  would  be 
effectual,  since  the  only  penalty  to  be  imposed  in  such  cases  for  the  at- 
torney's failure  to  disclose  the  client's  address  is  either  a  stay  of  the 
client's  proceedings,  if  a  plaintiff,  or  a  striking  out  of  his  defense  if  a 
defendant.  It  is  not  apparent  how  such  an  order  as  is  here  sought, 
under  the  limitations  of  the  rule  above  referred  to,  could  be  made  ef- 
fectual or  of  any  benefit  to  the  moving  party.  This,  however,  is  not 
a  point  that  need  be  decided  at  this  time. 

The  motion  is  denied,  with  $10  costs,  with  leave  to  renew  upon  pay- 
ment of  such  costs  and  upon  additional  papers.    Settle  order  on  noticfe. 


STRONG  &  TROWBRIDGE  CO.  v.  DEFIANCE  MACH.  WORKS. 
(Supreme  Court,  Special  Term,  New  Tork  County.    August  3, 1917.) 

1.  PLSIA.DINO   <g=231 AlIENDMENTS  AS   OF  COUBSE. 

Code  civ.  Proc.  f  542,  giving  party  an  absolute  right  to  amend  his  an- 
swer once  as  of  course,  within  20  days  after  service  of  reply  to  it,  ap- 
plies to  amended  as  well  as  to  original  pleadings,  where  previous  amend- 
ment was  by  leave  of  court,  since  such  amendment  is  not  substituted 
for,  and  does  not  preclude,  amendment  under  section  542. 

2.  Pleading  ®=>420(1) — Amendmknt — Lxa^te  to  Amend — Compliance  wrrH— 

Objection. 

An   objection   that   a   second   amended   answer   exceeded   defendant's 

privilege,  under  leave  of  court  given  to  serve  amended  answer,  'cannot  be 

raised  by  refusing  to  accept  service  of  second  amended  answer,  whlcb 

defendant  was  entitled  to  file  as  of  course,  but  should  have  been  raised 

.    when  amended  answer  was  served,  which  was  open  to  same  objection. 

Action  by  the  Strong  &  Trowbridge  Company  against  the  Defiance 
Machine  Works.  Defendant  moves  to  compel  an  acceptance  of  serv- 
ice of  second  amended  answer.    Granted. 

Byrne,  Cutcheon  &  Taylor,  of  New  York  City  (Harris  &  Shaw,  of 
Defiance,  Ohio,  and  Augustine  L.  Humes  and  M.  E.  Harby,  both  of 
New  York  City,  of  counsel),  for  the  motion. 

Wayland  &  Bernard,  of  New  York  City  (Robert  W.  Bernard  and 
W.  Cleveland  Runyon,  both  of  New  York  City,  of  counsel),  opposed. 
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GIEGERICH,  J.  The  defendant  moves  for  an  order  directing  the 
attorneys  for  the  plaintiff  to  accept  service  of  a  second  amended  an- 
swer. The  original  answer  contained  a  general  denial  of  the  first  two 
causes  of  action  set  up  in  the  amended  complaint  and  a  demurrer  to 
the  third  cause  of  action.  The  demurrer  was  overruled,  with  leave  to 
the  defendant  to  serve  an  amended  answer.  Such  an  amended  answer 
was  served,  containing,  in  addition  to  denials  and  separate  defenses, 
two  counterclaims.  The  plaintiff  replied  to  the  counterclaims,  and 
within  20  days  thereafter  the  defendant  served  a  second  amended  an- 
swer, which  differed  from  the  amended  answer  in  some  parts  of  a 
separate  defense  to  the  three  causes  of  action  and  the  addition  of  a 
separate  and  partial  defense  to  all  three  causes  of  action  and  an  amend- 
ment in  one  of  the  counterclaims. 

[1]  On  behalf  of  the  plaintiff  it  is  insisted  that  there  is  no  author- 
ity for  amending  an  amended  pleading  as  a  matter  of  course,  and  that 
the  right  to  amend  of  course  conferred  by  section  542  of  the  Code  of 
Civil  Procedure  applies  to  an  original  pleading,  and  not  to  ^n  amended 
pleading.  Such  does  not  seem,  however,  to  be  the  rule  in  this  depart- 
ment. In  Guenther  v.  Ridgway  Co.,  173  App.  Div.  790,  160  N.  Y. 
Supp.  56,  the  plaintiff  had  amended  his  complaint  under  leave  of  court. 
Thereafter  the  defendant  was  allowed  to  serve  an  amended  answer, 
to  which  the  plaintiff  served  a  second  amended  complaint.  The  court 
said: 

"This  he  clearly  had  a  right  to  do,  pursuant  to  section  542  of  the  Code  of 
Clyll  Procedure.  It  has  been  uniformly  held  that  a  party  has  an  absolute 
right  to  amend  his  pleading  once  of  course,  providing  he  does  so  within  20 
days  after  service  of  an  answer,  demurrer,  or  reply  to  his  pleading ;  also  that 
an  amendment  by  leave  of  the  court  is  not  a  substitute  for  that  right,  and 
does  not  preclude  a  subsequent  amendment  under  section  542.  Backes  v. 
Mechanics'  &  Traders'  Bank,  130  App.  Div.  20.  21  [114  N.  Y.  Supp.  459] ;  Hall 
V.  Galban  &  Co.,  164  App.  Div.  873  [148  N.  Y.  Supp.  517]." 

In  the  case  just  quoted  the  plaintiff,  in  serving  his  second  amended 
compl&mt,  for  the  first  time  exercised  his  right  to  amend  as  of  course, 
and  exercised  it  within  20  days  after  the  receipt  of  his  adversary's 
pleading.  In  the  case  under  consideration  the  defendant  for  the  first 
time,  in  serving  its  second  amended  answer,  exercised  its  right  to 
amend  once  as  of  course,  and  exercised  it  within  20  days  after  the  re- 
ceipt of  the  reply  to  the  counterclaim.  It  seems  to  me,  therefore,  that, 
widiin  the  authority  above  cited,  the  defendant  was  within  its  rights. 

[2]  The  plaintiff  claims  further  that,  under  the  restrictions  indi- 
cated in  Mann  v.  Press  Publishing  Co.,  135  App.  Div.  361,  120  N.  Y. 
Supp.  534,  the  defendant  went  beyond  its  right  in  its  second  amended 
answer,  and  changed  portions  of  the  answer  which  had  not  been 
brought  into  question  by  the  demurrer,  upon  the  decision  of  which  the 
court  had  given  leave  to  amend.  It  is  not  entirely  clear  how  the  prin- 
ciple thus  appealed  to  by  the  plaintiff  applies  to  the  present  case,  be- 
cause here  the  amendment  has  been  made,  not  in  the  pleading  a  fior- 
tion  of  which  was  called  in  question  by  the  demurrer,  but  in  the  plead- 
ing of  the  one  who  demurred.  But,  however  this  may  be,  if  the  plain- 
tiff deemed  the  defendant  had  exercised  too  broad  a  privilege  under 
the  leave  of  the  court  given  to  amend,  it  should  have  raised  the  objec- 
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tion  when  the  amended  answer  was  served,  which  was  equally  open  to 
the  objection  now  sought  to  be  raised  by  tiie  plaintiff. 

The  motion  is  granted ;  but,  in  view  of  the  defendant's  alternative 
motion,  made  concurrently  herewith,  no  costs  are  allowed. 


<10l  Misc.  Rep.  1) 

BOSS  T.  HUTCHINSON. 

(Supreme  Court,  Special  Term,  New  York  County.    August  6,  1917.) 

XppbjlI^  and  Ebbob  ®=>386(2) — StTKETisa — Justification — JiTXiBDicriorr. 

Under  Code  Civ.  Proc.  g  1335,  construed  in  connection  wltli  sections 
578,  772,  1705,  and  2434,  sureties  on  an  undertaking  on  appeal  may 
justify  before  county  judge  of  county  where  they  live,  and  need  not  justify 
in  county  where  action  is  brought. 

Action  by  Joseph  Boss  against  J.  Herbert  Hutchinson.  Plaintiflf 
moves  to  vacate  and  set  aside  an  undertaking  on  appeal.    Denied. 

Isidore  Faitt,  of  New  York  City,  for  the  motion. 
Lynn  Bros.,  of  Rochester,  opposed. 

* 

GIEGERICH,  J.  The  plaintiff  makes  this  motion  to  vacate  and 
set  aside  the  undertaking  on  the  appeal  given  by  the  defendant,  upon 
the  ground  that  the  sureties  on  the  undertaking  failed  to  justify  within 
the  time  prescribed  by  section  1335  of  the  Code  of  Civil  Procedure. 
The  sureties  named  in  the  undertaking  are  residents  of  the  county 
of  Monroe,  and  after  the  plaintiff's  exception  to  their  sufficiency  the 
defendant  served  a  notice  of  justification,  to  take  place  before  a 
county  judge  of  Monroe  county  at  his  chambers  in  the  courthouse  in 
the  city  of  Rochester.  On  the  day  of  its  receipt  the  plaintiff's  at- 
torney returned  this  notice,  with  a  statement  that  the  reason  for  such 
return  was  that  the  justification  for  which  the  notice  was  served  was 
not  to  take  place  in  the  county  in  which  the  venue  of  the  acticMi  was 
laid.  .      .    ■    . 

The  question  presented,  therefore,  is  whether  such  a  justification 
has  to  be  taken  in  the  county  in  which  the  action  is  brought  Neither 
side  cites  any  case  decided  in  this  state  bearing  upon  the  point.  Upon 
searching  through  other  portions  of  the  Code  for  any  indication  of 
the  legislative  intent  on  the  point  in  question,  it  is  found  that  in  sec- 
tion 772,  which  contains  provisions  as  to  what  judges  may  make  or- 
ders out  of  court,  the  jurisdiction  of  a  county  judge  is  limited  to  the 
judge  of  the  county  where  the  action  is  triable  or  in  which  the  at- 
torney for  the  applicant  resides.  So,  too,  section  2434,  in  making  pro- 
visions as  to  what  judges  may  entertain  supplementary  proceedings, 
limits  the  jurisdiction  of  county  judges  by  express  conditions  de- 
pendent upon  the  county  in  which  the  execution  was  issued  or  other 
conditions  therein  specified.  These  provisions  seem  to  indicate  that, 
where  a  power  conferred  upon  a  county  judge  is  intended  to  be  lim- 
ited to  judges  of  certain  counties,  such  limitation  is  expressed  in  the 
statute. 
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Section  1335,  however,  does  not  impose  any  limitation,  but,  on  the 
contrary,  uses  the  broadest  language  possible,  namely,  that  the  sure- 
ties "must  justify  before  the  court  below,  or  a  judge  thereof,  or  -a 
referee  appointed  by  the  same,  or  a  county  judge."  Sections  578  and 
1705  of  tile  Code  of  Civil  Procedure  look  in  the  same  direction;  the 
former  section,  while  providing  that  the  justification  of  the  sureties 
on  a  bail  bond  may  be  taken  l^fore  a  county  judge,  Umits  the  place 
to  the  county  "where  one  of  the  bail  resides,  or  where  the  defendant 
was  arrested,"  while  the  latter  section,  dealmg  with  the  justification 
of  sureties  in  actions  of  replevin,  imposes  the  limitation  that  the  jus- 
tification must  take  place  either  in  the  county  where  the  chattel  was 
replevied,  or  in  the  county  where  one  of  the  sureties  resides. 

Considering  all  tiiese  statutory  proAnsions  together,  I  do  not  think 
it  can  fairly  be  inferred  that,  in  using  the  broad  language  employed 
in  section  1335,  the  Legislature  inten<fcd  to  impose  the  limitaticm  for 
which  the  plaintiff  contends. 

The  motion  is  denied,  with  $10  costs.    Order  signed. 


PEOPLE  v.  CERULIil. 

(Supreme  Court,  Appellate  Division,  Second  Department    Jnly  31,  1917.) 

Appeal  from  Kings  County  Court. 

John  Cerulll  was  convicted  of  rape  In  the  seoDnd  degree  and  abduction, 
and  he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM,  and 
BLACKMAR,  JJ. 

Ahrabam  H.  Kesselman,  of  Brooklyn  (David  F.  Price  and  Robert  B.  Matnoz- 
zl,  both  of  Brooklyn,  on  the  brief),  for  appellant. 

Ralph  E.  Hemstreet,  Asst  Dlst.  Atty.,  of  Brooklyn  (Harry  E.  Lewis,  Dist 
Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

PER  CURIAM.    Judgment  of  the  County  Court  of  Kings  County  affirmed. 

THOSlAS,  MILLS,  and  PUTNAM,  JJ.,  concur.  JENKS,  P.  J.,  reads  for 
reversal,  with  whom  BLACKMAR,  J.,  concura 

JENKS,  P.  J.  (dissenting).  The  proof  la  sufficient  to  justify  the  verdict,  and 
there  are  no  erroneous  rulings.  But  Mr.  Justice  BLACKMAR  and  I  think 
that  there  should  be  a  new  trial,  because  the  sentence  Is  so  excessive  as  to 
Justify  the  exercise  of  the  power  declared  by  this  court  In  Its  Third  Department 
in  People  v.  Miles,  178  App.  Dlv.  179,  158  N.  Y.  Supp.  819.  The  defendant, 
aged  17  years,  a  first  offender,  received  the  highest  sentence  possible  unaer 
the  law,  despite  a  recommendation  of  mercy  from  the  Jury.  If  the  question  of 
power  were  one  of  first  Impression,  we  would  not  be  clear  of  Its  existence. 
We  think  that  question  should  be  determined  by  the  Court  of  Appeals. 

BLACKMAR,  J.,  concurs. 
166N.Y.S/— 29 
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DAHM  V.  O'OONNELU 
'(Supreme  Court,  Appellate  Division,  Second  Department    July  31,  1917.) 

PLbADINO  <S=s>360(3) — jysUUKKEtl  TO  OOUPLAINT — MOTION  FOB  jTTDOMEIfT. 

Plaintiff  testing  by  motion  for  Judgment  the  demurrer  to  the  complaint, 
and  there  being  neither  cross-motion  nor  notice  of  trial  of  the  issues  of 
law,  there  should  be  no  Judgment  for  defendant,  but  only  an  order  denying 
the  motion,  with  motion  costs. 

Appeal  from  Special  Tei^n,  Kings  County. 

Action  by  James  H.  Dahm  against  John  S.  O'Connell,  for  libel. 
From  a  judgment  (161  N.  Y.  Supp.  909)  sustaining  demurrer  to  and 
dismissing  the  complaint,  plaintiff  appeaus.    Reversed,  and  order  di- 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Daniel  J.  McParland,  of  Brooklyn,  for  appellant.      • 
Alfred  J.  Talley,  of  New  York  City  (Joseph  A.  McNamara,  of  New 
York  City,  on  the  brief),  for  respondent 

PUTNAM,  J.  Where  a  complaint  is  demurred  to,  plaintiff  has 
three  ways  to  test  such  demurrer.  If  he  moves  for  judgment  under 
Code  of  Civil  Procedure,  §  547,  the  court  which  sustains  the  demur- 
rer should  deny  this  motion  by  an  order.  Without  some  cross-motion 
or  some  notice  of  a  trial  of  the  issues  of  law,  judgment  should  not 
be  entered  for  defendant.  Ventriniglia  v.  Eichner,  138  App.  Div. 
274,  122  N.  Y.  Supp.  966;  Manhattan  &  Jamaica  Railway  Co.  v. 
Brady,  170  App.  Div.  322,  155  N.  Y.  Supp.  918;  Taishoff  v.  Elkema, 
17rApp.  Div.  288,  295,  157  N.  Y.  Supp.  98.  Agreeing  with  the 
learned  Court  at  Special  Term  that  the  complaint  was  insufficient,  we 
think  the  court  should  have  imposed  only  motion  costs.  Keyes  v. 
Lestershire  Heights  Realty  Co.,  173  App.  Div.  336,  158  N.  Y.  Supp. 
617. 

The  judgment  must  therefore  be  reversed,  and  instead  an  order 
should  be  entered  denying  plaintiff's  motion,  with  $10  costs.  All  con- 
cur. 


KEYSTONE  DAIRY  CO.  v.  SCHABB. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1917.) 

axT-Orr  AND  Counterolahi  ^s»23 — Sufpicienot. 

In  action  for  the  balance  for  deliveries  of  milk  made  to  a  third  person 
under  defendant's  guaranty  of  payment,  defendant's  counterclaim,  al- 
leging that  the  guaranty  was  canceled  for  a  valuable  consideration,  and 
by  mutual  consent  tliat  plaintiff  was  to  turn  over  to  defendant  the  bond 
and  mortgage  securing  it  but  refused  to  do  so,  and  praying  that  plaintiff 
be  directed  spedflcally  to  perform  the  agreement  to  reassign,  was  insuffi- 
cient on  demiirrer,  in  view  of  Code  dv.  Proc.  {  501,  providing  that  a 
counterclaim  must  tend  in  some  way  to  diminish  or  defeat  the  plaintUTs 
recovery. 
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Action  by  the  Keystone  Dairy  Company  against  Max  Schaer,  in 
which  defendant  set  up  a  counterclaiili;  Dtmurrer  td  counterclaim 
sustained,  with  $10  costs  to  plaintiff. 

John  J.  Cuaneen,  of  New  York  City,  for  the  motion. 
Max  Salomon,  of  New  York  City,  opposed  . 

GIEGERICH,-  J.  The  actitm  is  brought  against  the  defendant  as 
guarantor  to  recover  the  unpaid  balance  for  deliveries  of  milk  made 
to  a  third  person  under  the  defendant's  "guaranty  of  pa)rment.  The 
answer  sets  up  as  a  counterclaim  the  failure  of  the  plaintiff  to  reassign 
to  the  defendant  a  certain  mortgage  which  the  defendant  assigned  to 
the  plaintiff  as  collateral  security  for  the  performance  of  the  guaranty 
sued  upon.  The  counterclaim  alleges  that  the  said  agreement  of  guar- 
anty was  canceled  and  terminated  for  valuable  consideration  and  by 
mutual  consent  of  the  plaintiff  and  defendant,  and  that  the  plaintiff 
did  turn  over  to  the  defendant  the  bond  and  mortgage,  but  failed  and 
still  refuses  to  reassign  the  mortgage.  The  relief  demanded  is  that  the 
plaintiff  be  directed  specifically  to  perform  its  agreement  to  reassign. 
The  plaintiff  demurred  to  the  counterclaim,  upon  the  ground  that  it  is 
not  of  the  character  specified  in  section  501  of  the  Code  of  Civil  Pro- 
cedure, and  that  it  does  not  tend  in  any  way  to  diminish  or  defeat  the 
plaintiff's  recovery,  and  has  now  brought  the  issue  of  law  on  for  trial 
as  a  contested  motion. 

Consonant  with  the  fundamental  rule  that  a  counterclaim  "must  tend 
in  some  way  to  diminish  or  defeat  the  plaintiff's  recovery"  (Code  Civ. 
Proc.  §  501;  Grange  v.  Gilbert,  44  Hun,  9),  it  must  be  held  that  the 
counterclaim  under  consideration  d6es  not  meet  the  test.  So  far  as 
the  pleadings  indicate,  the  plaintiff  may  recover  a  money  judgment  for 
the  full  amount  he  claims,  and  at  the  same  time  the  defendant  be  ad- 
judged entitled  to  the  relief  in  the  way  of  specific  performance  which 
he  claims.  On  behalf  of  the  defendant  it  is  urged  that  the  allegation 
in  his  counterclaim  that  the  agreement  of  guaranty  was  canceled  and 
terminated,  if  established  by  hinfi  upon  the  trial,  will  necessarily  defeat 
the  plaintiff's  recovery;  but  I  do  not  so  construe  the  pleading.  The 
counterclaim  does  not  give  the  date  of  the  agreenient  to  terminate, 
and  it  is  a  fair  construction  to  place  upon  the  pleadings  as  a  whole 
that  the  termination  referred  to  took  place  after  the  deliveries  set 
forth  in  the  complaint  and,  consequently,  the  agreement  of  termination 
and  any  rights  the  defendant  may  have  under  that  agreement  of  termi- 
nation have  no  relation  to  the  plaintiff's  cause  of  action,  and  still  less 
do  they  tend  to  diminish  or  defeat  its  recovery. 

The  demurrer  should  therefore  be  sustained,  with  $10  costs  to  the 
plaintiff.    Settle  order  on  notice. 
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In  re  LODGE  PEINOIPIiB  AND  CIVIUTT,  NO.  89,  OBDER  SONS  OB- 
ITALY,  Inc.,  et  al. 

(Supreme  Conrt,   Special  l^erm.  New  Tork  Coonty.      July,  1917.) 

COBFORATIORS    «S>586 — ^MeICBKBSHIP    OOBPOBATIOIIS — CONSOUDATIOIT — ^PBOCB- 
DUBE. 

Membership  Corporations  Law  (ConsoL  Laws,  c.  86)  i  7,  as  amended  t^ 
Laws  1916,  c.  421,  providing  tliat,  on  presentation  of  tiie  petition,  tbe 
certificate  of  am>roTal,.and  the  agreement  for  consolidation,  and  on  sucb 
notice  to  Interested  parties  as  the  court  may  prescribe,  and  after  hearing 
such  Interested  parties  as  desire  to  be  heard,  the  court  may  make  an 
order  for  the  consolidation  of  the  corporations  on  such  terms  and  condi- 
tions as  it  may  prescribe,  requires  notice  to  be  given  of  the  hearing  on 
application  for  consolidation,  and  an  order  of  consoUdatton  without  BU<4k 
notice  will  be  vacated. 

Application  by  the  Lodge  Principle  and  Civility,  No.  39,  Order 
Sons  of  Italy,  Incorporated,  to  set  aside  order  consolidating  applicant 
and  the  New  Salerintana  Society,  Incorporated.    Motion  granted. 

Samuel  A.  Fuchs,  of  New  York  Gty,  for  the  motion. 
Miele  &  Castellano,  of  New  York  City,  opposed. 

GIEGERICH,  J.  This  is  an  application  to  set  aside  an  order  of 
this  court,  made  ex  parte,  consolidating  the  two  membership  corpora- 
tions above  named,  the  ground  of  the  motion  to  set  aside,  among  oth- 
ers, being  that  notice  of  the  presentation  of  the  petition  was  not  given 
to  the  members  of  the  Lodge  Principle  and  Civility,  No.  39,  Order 
Sons  of  Italy,  Incorporated,  one  of  the  said  corporations. 

Section  7  of  the  Membership  Corporations  Law,  as  amended  by 
chapter  421  of  the  Laws  of  1916,  so  far  as  applicable,  provides : 

"On  presentation  of  the  petition,  the  certificate  of  approve  and  the  agree- 
ment for  consolidation,  and  on  such  notice  to  interested  parties  as  the  court 
may  prescribe,  and  after  hearing  such  interested  parties  as  desire  to  be  heard, 
the  court  may  make  an  order  for  the  consolidation  of  the  corporations  on  sucb 
terms  and  conditions  as  It  may  prescribe." 

It  will  be  seen  from  a  reading  of  these  provisions  that  the  statute 
provides  for  the  giving  of  a  notice  to  interested  parties  of  the  pres- 
entation of  the  petition,  and  an  opportunity  to  them  to  be  heard  in 
respect  thereto,  but  that  it  is  left  to  the  discretion  of  the  court  to  pre- 
scribe the  terms  and  conditions  of  the  notice  to  be  given.  The  order 
of  consolidation  does  not  recite  that  such  a  notice  was  given  to  the 
officers,  directors  or  members  of  either  of  said  corporations,  and  it 
appears  from  the  affidavit  sulunitted  in  support  of  tiie  motion,  with- 
out contradiction  on  the  part  of  the  respondent,  that  many  members 
of  the  said  Principle  and  Civility  Lodge,  No.  39,  Order  Sons  of  Italy, 
Incorporated,  never  received  notice  that  an  order  directing  consolida- 
tion would  be  applied  for  and  that,  if  they  had  received  such  notice, 
they  would  have  been  represented  by  counsel  to  oppose  it. 

Since  the  above  provisions  of  the  statute,  which  I  regard  as  im- 
perative, were  not  complied  with,  the  motion  to  vacate  the  order  of 
consolidation  should  be  granted,  without  costs.  Settle  order  on  no- 
tice. 
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<101  Misc.  B^.  VI)  '  " 

COOK  v.  KANE  et  at 

(SnpKme  Court,  Special  Term,  New  York  County.    July,  1917.) 

MoBTOAOEs  $=»291 — Second  Mobtoaoes — Rights  or  Pabties. 

Where  the  mortgagor  conveyed  the  land  subject  to  the  first  mortgage, 
and  the  grantee  thereafter  gave  a  second  mortgage,  the  land  was  prlnmrlly 
liable  for  the  payment  of  the  first  jnortgage,  as  were  the  rents  therefrom, 
and  the  second  mortgagee  had  no  primary  Interest  In  the  fund  arising 
from  the  rents,  superior  to  the  first  mortgagee's'  deficiency  Judgment  on 
foreclosure. 

Suit  by  Emma  J.  Cook  against  Matthew  A.  Kane  and  otfiers.  On 
motion  to  pass  receiver's  account  and  for  a  direction  as  to  the  pay- 
ment of  a  balance  in  the  receiver's  hands.    Motion  granted. 

Louis  Fabricant,  of  New  York  City,  for  receiver. 
Henry  S.  Cook,  of  New  York  City,  for  plaintiff. 
Charles  J.  Gerlich,  Jr.,  of  New  York  City,  for  defendant  Herman 
Roth. 

GIEGERICH,  J.  Upon  this  application  by  a  receiver  appointed  in 
a  foreclosure  action  to  have  his  account  allowed  and  commissions  and 
attorney's  fees  fixed,  a  question  is  raised  between  the  first  mortgagee 
and  the  second  mortgagee  as  to  the  proper  disposition  to  make  of  the 
balance  of  rents  in  the  receiver's  hands  amounting  to  $1,040,  subject 
to  the  commissions  and  counsel  fee  to  be  allowed.  The  sale,  which 
was  had  under  the  foreclosure  of  the  first  mortgage,  resulted  in  a 
deficiency  judgment  of  $313.58  in  favor  of  the  plaintiff  and  against 
the  executors  of  Brid£[et  C.  Kane,  deceased,  who  was  upon  the  bond 
given  in  oxmection  with  that  mortgage.  '  'The  receiver  was  first  ap- 
poiMed  on  August  3,  1916,  in  an  action  brought  to  foreclose  the  sec- 
ond mortgage.  Subsequentiy,  and  on  the  27th  day  of  December,  1916, 
he  was  also  appointed  as  receiver  in  the  present  action.  All  the  rents 
embraced  in  iJie  present  action  were  collected  subsequently  to  the  ap- 
pointment in  this  action.  After  giving  the  bond  and  mortgage  for 
$18,000,  the  said  Bridget  C.  Kane  conveyed  the  premises  to  the  de- 
fendant Matthew  A.  Kane,  subject  to  that  mortgage.  Thereafter 
Matthew  A.  Kane  gave  to  the  defendant  Herman  Roth  the  second 
bond  and  mortgage  in  question  in  the  sum  of  $3,500. 

On  behalf  of  Herman  Roth,  the  holder  of  the  second  mortage, 
which  was  cut  off  by  the  foreclosure  sale  under  the  first  mortgage, 
the  .court  is  asked  to  direct  that  the  funds  in  the  receiver's  hands  be 
paid  to  him  as  second  mortgagee,  and  that  the  plaintiff  be  relegated 
to  the  collection  of  her  deficiency  judgment  out  of  the  estate  of  Bridg- 
et C.  Kane,  which  is  said  to  be  sufficient  to  pay  the  deficiency,  which 
is  not  disputed.  In  the  alternative,  it  is  asked  on  behalf  of  the  defend- 
ant Roth  that,  if  the  court  directs  the  payment  of  the  deficiency  judg- 
ment out  of  the  moneys  in  the  hands  of  the  receiver,  then  shall  it  also 
direct  the  plaintiff  to  make  to  Roth  an  assignment  of  such  deficiency 
judgment.  No  briefs  are  submitted  nor  authorities  cited ;  but  it  seems 
to  me  the  question  is  controlled  by  the  principle  of  Murray  v..  Mar- 
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shall,  94  N.  Y.  611,  and  Spencer  v.  Spencer,  95  N.  Y.  353,  in  which 
it  was  held  that  where  an  obligor  and  mortgagor  conveys  the  mort- 
gaged premises  subject  to  the  mortgage,  although  with  no  covenant 
on  the  part  of  the  grantee  to  pay,  the  land  becomes  the  primary  fund 
for  the  payment  of  the  debt  and,  to  the  extent  of  its  value,  the  grantee 
stands  in  the  relation  of  a  principal  debtor  and  the  grantor  has  an 
equity  similar  to  that  of  a  surety.  From  this  it  follows  that  when 
Matthew  A.  Kane  took  the  property  by  deed  from  Bridget  C.  Kane, 
subject  to  the  first  mortgage  of  $18,000,  Bridget  C.  Kane  became 
entitled,  as  against  Matthew  A.  Kane  and  any  one  claiming  under  him, 
as  the  defendant  Roth,  the  second  mortgagee,  necessarily  does  in  this 
case,  to  have  the  mortgaged  property  held  primarily  liable  for  the 
pa3mient  of  the  $18,000  mortgage.  Either  of  the  directicms  which  the 
defendant  Roth  seeks  to  have  the  court  make  would  be  in  direct  vio- 
lation of  this  right  of  the  estate  of  Bridget  C.  Kane  and  cannot  be 
made. 

The  request  of  the  receiver  for  an  allowance  of  $100  for  his  com- 
pensation and  of  $75  for  counsel  fee  is  not  opposed  by  any  of  the 
parties  and  seems  to  be  reasonable,  and  the  allowances  as  asked  for 
are  therefore  made.    Settle  order  on  notice. 


LEHIOH  PORTLAND  CEMENT  CO.  v.  CITY  OF  POUGHKEEPSIB  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  31,  1917.) 

Mm^IOIPAL  COBPOBATIONS  «=»373(3) — ^LXXNS — TiMK  FOB  FUJCNO — ^Afpbovai.  or 
WOBK. 

The  B.  Company  had  .two  contracts  with  a  dty  for  street  paving. 
Among  Its  subcontractors  was  the  M.  Company.  Work  was  completed  In 
October,  but  no  certificate  of  approval  was  ever  filed  with  the  bcNird  ot 
public  works  as  required  by  the  contract  with  the  B.  Company.  On  Janu- 
ary 25th  following,  the  B.  Company  filed  with  the  dty  an  assignment 
dated  July  28th  of  all  moneys  due  under  Its  contract.  The  M.  Company 
filed  a  notice  of  lien  on  January  6th  with  the  proper  oOlclals  of  the  dty. 
Held,  In  a  suit  between  the  parties,  that  the  notice  ot  the  M.  Company 
was  filed  within  30  days  within  Lien  Law  (Consol.  Laws,  c.  33)  f  12,  in 
view  of  section  23,  requiring  a  liberal  construction  of  the  Uen  Law,  as 
the  M.  Company  had  a  right  to  rely  on  the  provision  for  acceptance 
embodied  in  the  contract  with  the  B.  Company. 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  the  Lehigh  Portland  Cement  Company  against  the  Mack 
Manufacturing  Company  and  others.  From  a  judgment  limiting  re- 
covery of  defendant  named  to  a  claim  against  the  trustee  in  bankruptcy 
of  the  chief  contractor,  the  Bridgeport  Construction  Company,  and 
rejecting  its  lien  for  materials  upon  the  Construction  Company  and  the 
City  of  Poughkeepsie,  it  appeals.    Modified  and  aifirmed,  with  costs. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
PUTNAM,  and  BLACKMAR,  JJ. 

Laurence  E.  Sherwood,  of  Poughkeepsie,  for  appellant. 
Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent  William  H. 
Frank. 
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PUTNAM,  J.  The  Bridgeport  Construction  Company  had  two  con- 
tracts with  the  -city  of  Poughkeepsie  for  street  paving,  under  which 
it  claimed  certain  moneys  from  that  city.  Among  its  subcontractors 
was  the  Mack  Manufacturing  Company,  which  had  furnished  paving 
blocks,  on  which  the  subcontractor  claimed  a  balance,  over  part- 
payments,  of  $2,196.74. 

It  is  conceded  that  this  work  was  completed  in  October,  1914.  About 
November  12th,  the  city  engineer,  who  was  also  superintendent  of 
public  works,  examined  the  work  and  then  presented  to  the  board  of 
public  works  the  assessment  roll,  which  was  approved  and  sent  to  the 
common  council.  The  contract  with  the  Bridgeport  Construction  Com- 
pany had  this  clause : 

"It  is  hereby  further  agreed  that  upon  the  completion  of  the  work  and  the 
certificate  of  approval  thereof,  signed  by  the  engineer,  and  Hied  with  the 
boafxl  of  public  works,  the  said  board  will  certify  to  the  same  and  accept  the 
said  work  wlthtn  fifteen  days  after  the  filing." 

No  such  certificate  of  approval  was  ever  filed  with  the  board  of 
public  works,  and  that  board  has  never  formally  accepted  the  work. 
On  December  5,  1914,  the  Bridgeport  Construction  Company  was  ftd- 
judged  bankrupt.  Appellant  filed  its  notice  of  lien  on  January  6,  1915, 
with  the  proper  city  officials  of  Poughkeepsie.  However,  on  January 
26,  1915,  the  Bridgeport  Construction  Company  filed  with  such  city 
officials  an  assignment  dated  July  28,  1914,  of  all  moneys  due  under 
such  contracts  to  the  defendant  William  H.  Frank. 

On  this  appeal,  the  issues  are  between  Mr.  Frank  as  such  assignee 
and  the  appellant.  The  single  point  raised  is  whether  appellant's  no- 
tice of  lien  was  seasonably  filed ;  that  is,  within  30  days  after  the  ac- 
ceptance of  the  public  improvement,  under  section  12  of  the  Lien  Law. 

Considering  that  a  subcontractor  has  to  submit  to  the  express  terms 
of  the  main  contract  (Szemko  v.  Weiner,  176  App.  Div.  620,  163  N. 
Y°.  Supp.  382),  we  think  appellant  was  entitled  to  rely  on  the  provision 
for  acceptance  embodied  in  this  contract,  which  was  on  the  public 
files  of  the  city.  The  liberal  construction  required  by  secti(»i  23  of  the 
Lien  Law  would  not  be  followed  by  the  court,  if  we  should  hold  that, 
this  subcontractor  lost  its  right  to  file  a  lien,  through  an  acceptance  of 
the  improvement  in  November,  without  any  certificate  or  other  formal 
evidence,  such  as  the  contract  specified. 

It  follows  that  the  judgment  should  be  modified,  so  as  to  sustain  the 
appellant's  lien.  The  tenth  findii^  of  fact  should  therefore  be  modi- 
fied, wilh  a  conclusion  of  law  to  the  effect  that  the  appellant  has  a  valid, 
subsistiag  lien  against  the  fund  in  the  hands  of  the  treasurer  of  Pough- 
keepsie, api^caUe  to  this  improvement,  for  $2,196.74,  with  interest 
from  November  12,  1914,  after  payment  to  plaintiff,  and  prior  to  the 
claims  of  defendants  Arnold  as  trustee  in  bankruptcy  and  of  William 
H.  Frank;  and,  as  thus  modified,  the  judgment  is  affirmed,  with  costs 
of  this  appeal  to  said  appellant.    All  concur. 
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KIESBL  ▼.  GBAIN,  Tenesoent  House  Com'r. 
(Supreme  Court,  Special  Term,  New  Tork  County.    June  26,  1905.) 

1.  Health  «=s32 — Sanitabt  IIxottlationb — Wateb- Closets. 

Tenement  House  Act  (Laws  1901,  c.  334)  §  100  (now  Consol.  Laws,  c. 
SI,  i  99),  provides  for  the  removal  of  all  privies  In  existing  tenements 
and  their  replacement  with  Individual  water-closets.  Section  75  (now 
section  69)  provided  that  in  every  apartment  of  three  or  more  rooms  in  a 
tenement  house  hereafter  erected  access  to  every  living  room  and  bedroom 
and  to  at  least  one  water-closet  apartment  shall  be  had  without  passing 
through  any  bedroom.  Section  5  as  amended  by  I>aws  1903,  c  179,  5  3 
(now  section  5),  provides  that  no  tenement  house  shall  be  altered  so  as  to 
be  in  violation  of  any  provision  of  the  act.  Relator  was  directed  by 
tenement  house  commissioner  to  replace  privies  in  the  yard  of  a  tene- 
ment house  with  water-closets  in  conformity  to  section  100.  He  sub- 
mitted plans  for  a  water-closet  on  each  floor  access  to  which  could  only 
be  had  through  a  bedroom.  Held,  that  commissioner  properly  refused  to 
approve  the  plan  under  secti(m  121  (now  section  120). 

2.  Mandakus  ^=399 — MiNiBTCBiAi,  Acts  of  Tenement  Bouse  GomassiONEB. 

The  duty  devolving  upon  the  tenement  house  commissioner  was  not  one 
of  a  merely  ministerial  nature,  but  required  exercise  of  judgment  and 
discretion,  and  mandamus  would  not  lie  to  compel  Um  to  approve  the 
plans  submitted. 

Application  for  writ  of  mandamus  by  Kiesel  against  Grain,  Tene- 
ment House  (Commissioner.    Denied. 

Johnstcm  &  Johnston,  of  New  York  City,  for  plaintiff, 
ohn  J.  Delaney,  Corp.  Counsel,  and  John  P.  O'Brien,  Asst  Corp. 
Counsel,  both  of  New  York  City,  for  defendant 

GREENBAUM,  J.  The  application  here  made  for  a  writ  of  man- 
damus against  the  tenement  house  commissioner  involves  an  interpre- 
tation of  certain  provisions  of  the  Tenement  House  Act  The  relators, 
owners  of  a  tenement  house  upwards  of  40  years  old,  constructed  with 
privies  in  the  yard,  were  directed  by  the  respondent  to  remove  said 
privies  and  to  replace  them  with  water-closets  in  conformity  with  sec- 
tion 100  of  said  act.  Looking  to  an  attempted  compliance  with  said 
order,  the  relators  caused  plans  to  be  prepared  and  submitted  to  the 
respondent  for  his  approval,  which  provided  for  a  water-closet  on  each 
floor  in  or  about  the  middle  of  the  house,  access  to  which  could  only  be 
gained  through  a  bedroom.  The  respondent  refused  to  approve  said 
plans,  upon  the  ground  that  placing  water-closets  as  contemplated  by 
the  plans  was  a  violation  of  the  spirit  and  the  letter  of  tlie  Tenement 
House  Act,  and  suggested  that  the  closets  be  placed  either  in  the  area 
now  partly  occupied  by  the  kitchen,  with  a  window  leading  to  the  open 
air,  properly  partitioned  off  and  inclosed,  and  which  it  is  shown  has 
been  done  since  1901  in  thousands  of  tenements  like  the -tenement  of 
relator,  or  that  they  be  located  on  the  roof,  top  floor  or  yard. 

The  Tenement  House  Act  was  passed  in  1901  (chapter  334,  Laws  of 
1901).    Section  75  of  said  act  reads : 

«=3For  otber  cases  sm  same  topic  *  KBT-NUHBBR  Id  all  Key-Numbered  DlcesU  ft  Indezw 
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"Privacy. — ^In  every  apartment  of  three  or  more  rooms  In  a  tenement  house 
hereafter  erected,  access  to  every  living  room  and  bedroom  and  to  at  least 
one  water-closet  c<Hnpartment  shall  be  had  without  passing  through  any 
bedroom." 

Section  100  provides  for  the  removal  of  all  privies,  school  sinks, 
etc.,  in  existing  tenements  and  their  replacement  by  "individual  water- 
closets,  with  at  least  one  water-closet  for  every  two  families."  It  also 
permits,  under  certain  restrictions,  the  location  of  said  water-closets 
to  continue  in  the  yard.  It  was  under  this  provision  that  the  order 
to  the  relators  was  |^ven.  In  1903  (section  3,  c.  179,  Laws  of  1903) 
an  amendment  to  the  Tenement  House  Act  provided  inter  alia  as  fol- 
lows: 

"Sec.  5.  No  tenement  house  shall  at  any  time  be  altered  so  as  to  be  in 
Tlolstlon  of  any  provision  of  this  act.    •    •    •" 

[1]  Relators  contend  that  section  75  is  exclusively  applicable  to 
tenements  to  be  erected,  and  that  the  refusal  of  the  respondent  to  ap- 
prove  the  plans  submitted  is  arbitrary  and  unwarranted,  and  that  the 
plans  proposed  are  sanitary  and  proper.  It  seems  to  me  that  the  writ 
must  be  denied  for  two  reasons :  First,  because  section  5  forbids  an 
alteration  in  violation  of  the  provisions  of  the  act.  I  cannot  agree  with 
the  learned  counsel  of  the  relators  that  the  provisions  of  section  75, 
which  prohibit  the  construction  of  a  water-closet  to  which  access  is 
had  by  passing  through  a  bedroom,  are  exclusively  limited  to  buildings 
to  be  erected.  It  is  undoubtedly  the  fact  that  the  law  does  not  compel 
the  owners  of  old  tenements  to  provide  water-closets  as  required  by 
section  75.  On  the  contrary,  it  permits  them  to  place  them  in  the  yard. 
But  if  it  is  desired  to  put  them  in  the  house  it  is  clear  that  the  tene- 
ment house  commissioner  would  fail  of  his  duty  if  he  permitted  them 
to  be  so  placed  as  to  come  within  the  condemnation  of  said  construc- 
tions in  new  buildings  where  it  is  feasible  to  place  them  in  other  unob- 
jectionable places.  My  conclusion  is  emphasized  by  the  fact  that  un- 
der the  act  of  1901  there  was  no  express  provision  that  "no  tenement 
house  shall  at  any  time  be  altered  so  as  to  be  in  violation  of  any  pro- 
vision" of  that  act.  The  enforcement  of  the  provisions  of  the  act  of 
1901  was  made  effective  by  sections  124-129. .  The  obvious  purpose  of 
the  amendment  of  1903  prohibiting  alterations  to  be  made  "in  viola- 
tion of  any  provisions  of  this  act"  must  have  been  to  emphasize  the 
fact  that  no  alteration  shall  be  made  which  in  its  character  would  come 
within  the  condemnation  of  the  provisions  of  law  with  respect  to  new 
buildings. 

[2]  The  other  ground  for  denying  the  application  is  that  under  sec- 
tion 121  of  the  act  all  plans  for  alterations  must  be  submitted  to  the 
tenement  house  department,  and  it  is  incumbent  upon  said  department 
to  "cause  all  such  plans  and  specifications  to  be  examined.  If  such 
plans  and  specifications  conform  to  the  provisions  of  this  act  and  to 
the  building  ordinances  and  regulations,  they  shall  be  approved  by  such 
department,  and  a  written  certificate  to  that  effect  shall  be  issued  to 
the  person  submitting  the  same."  It  is  evident  that  the  duty  devolving 
upon  the  commissioner  in  a  case  like  that  here  presented  is  rtot  one  of 
a  merely  ministerial  nature,,  requiring  him  absolutely  and  without  the 
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exercise  of  judgmeht  to  act,  but  one  which  would  require  the  con- 
sideration of  various  matters  and  the  exercise  of  judgment  and  dis- 
cretion. In  such  cases  mandamus  will  not  lie.  People  ex  rel.  Francis 
V.  Common  Council,  78  N.  Y.  33,  34  Am.  Rep.  500;  People  ex  reL 
Welling  V.  Meakim,  56  Hun,  626,  10  N.  Y.  Supp.  161. 
^lotion  denied.    Settle  order  on  notice. 


117»  App.  Dlv.  261) 

COMISKEX  T.  WINSTON  et  aL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    Joly  31,  1917.) 

Master  and  Sebvant  <8=»121(3) — Constetjction  of  Statutes — "Factoet." 
Labor  Law  (Consol.  Laws,  c.  31  [Laws  1909,  c  36])  {  SI,  as  amended  by 
Laws  1909,  c.  299,  requiring  certain  safety  devices  to  be  famished  by 
the  "owner  or  person  in  charge  of  a  factory  where  machinery  Is  used," 
In  view  of  section  2,  defining  "factory"  as  "any  mill,  workshop  or  other 
manufacturing  or  business  establishment,"  is  Inapplicable  to  owners  en- 
gaged In  construction  of  a  dam  and  operating  shops  within  zone  of  work 
where  different  parts  required  are  made,  where  the  injury  to  the  employe 
was  caused  by  unguarded  machinery  operated  In  a  detached  building  not 
used  for  manufacturing  purposes,  but  for  housing  a  hoisting  engine. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Factory.] 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  William  P.  Comiskey  against  Tames  O.  Winston  and 
others.  From  judgment  for  plaintiff  and  order  denying  their  motion 
for  new  trial,  defendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS.  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

A.  T.  Clearwater,  of  Kingston,  for  appellants. 

B.  B.  Coyne,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  plaintiff,  an  employe  of  the  defendants,  was 
injured,  and,  alleging  that  their  negligence  was  the  cause  of  the  in- 
jury, he  sued  them  and  recovered  damages.    They  appeal. 

The  defendants  were  engaged  in  constructing  the  main  dam  of  the 
Ashokan  reservoir,  a  public  work  in  development,  of  the  water  supply 
system  of  the  city  of  New  York.  The  plaintiff  was  a  member  of  the 
general  utility  gang,  but  at  the  time  of  his  injury  his  special  employ- 
ment was  at  a  dump  hoist,  located  about  30  or  35  feet  distant  from  a 
cableway  engine.  The  cableway  engine  was  housed.  Into  that  house, 
immediately  after  dinner,  the  plaintiff  went  to  get  warm,  as  there 
was  no  fire  at  the  dump  hoist.  As  he  was  about  to  leave,  the  oper- 
ator of  the  cableway  engine  asked  him  to  get  a  handful  of  cement  and 
throw  it  on  the  friction  block  of  the  cableway  engine.  In  doing  so 
the  plaintiff  put  one  foot  on  the  frame  of  the  engine  and  the  other  on 
the  floor.  The  engine  started  and  his  foot  slipped  and  went  in  be- 
tween die  pinion  gear  and  the  frame.  The  pinion  gear  was  imguarded. 
The  last  unqualified  statement  of  law  made  by  the  trial  court  in  its 
charge  to.  the  jury  was  to  the  effect  that  the  defendants  were  subject 

«=»For  other  caa«a  ce«  tanra  topic  &  KET-NtlMBSB  tn  all  Ker-Numberad  DlBost*  *  Indtzw 

Digitized  by  V^OOQIC 


Sup.  Ct)   IN  RE  PBOFOSBD  INOOKFOSATION  OI*  h.  B.  D.  GUARDS   459 

to  the  duties  imposed  by  section  81  of  the  Labor  Law  (chapter  36 
of  the  Laws  of  1909,  as  amended  by  chapter  299  of  the  Laws  of  1909, 
constituting  chapter  31  of  the  Consolidated  Laws).  As  it  was  writ- 
ten on  December  9,  1909,  the  date  of  the  casualty,  that  law  reads  in 
part  (section  81): 

"The  owner  or  person  In  charge  of  a  factory  where  machinery  Is  used,  shall 
provide,  In  the  discretion  of  the  commissioner  of  labor,  belt  shifters  or  other 
mecbanlcal  contrivances  for  the  purpose  of  throwing  on  or  off  belts  on  pulleys. 
Whenever  practicable,  all  machinery  shall  be  provided  with  loose  pulleys. 
All  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws  and 
machinery,  of  every  description,  shall  be  pr(^)erly  guarded." 

There  is  in  the  record  evidence  that  the  defendants  maintained,  for 
the  purposes  of  their  work,  at  various  points  within  the  zone  of  oper- 
ation, a  blacksmith  shop,  a  wheelwright  shop,  and  a  supply  house,  in 
each  of  which  one  or  more  persons  were  employed  in  labor.  In  the 
machine  shop  different  parts  of  the  engine  were  made.  "They  made 
whatever  was  required  on  different  parts  of  the  work  at  the  machine 
shop,  such  as  guards  and  one  thing  and  another."  The  plaintiff,  how- 
ever, was  not  injured  in  one  of  the  enumerated  structures,  but  in  a 
detached  building  in  which  a  cableway  engine  was  operated.  That 
engine  was  used  for  hoisting  and  removing  large  quantities  of  earth 
and  stone. 

We  think  it  clear  that  the  statute  cited  is  inapplicable.  The  defend- 
ants were  not  owners  or  persons  "in  charge  of  a  factory  where  ma- 
chinery is  used."  The  word  "factory"  is  amplified  by  section  2  of 
the  Labor  Law  so  as  to  include  "any  mill,  workshop,  or  other  manu- 
facturing or  business  establishment  where  one  or  more  persons  are 
employed  at  labor."  The  amplified  definition  does  not  include  a  place 
in  which  the  sole  labor  process  is  the  operation  of  a  hoisting  engine. 
Reversible  error  is  therefore  assigned  by  an  exception  to  the  charge 
to  which  we  have  referred.  Shannahan  v.  Empire  Engineering  Corp., 
204  N.  Y.  543,  98  N.  E.  9.  44  L.  R.  A.  (N.  S.)  1185.  See,  also, 
O'Connor  v.  Webber,  163  App.  Div.  175,  147  N.  Y.  Supp.  1053. 

The  judgment  and  order  should  be  reversed,  and  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 


(100  Misc.  Rep.  684) 
In  re  PKOPOSBD  INCORPORATION  OF  LONG   BEACH  DEBTflNSB 

GUARDS,  Inc. 

(Supreme  Court,  Special  Term,  Kings  County.    July  16,  1917.) 

1.  CoBPoaA.TioN8  4=93 — Membership  Cobfobations — Pubposes. 

The  Governor  having  under  Military  Law  (Consol.  Laws,  c.  36)  Si  5,  5A, 
as  amended  and  added  by  Iaws  1917,  c.  151,  control  of  the  organization 
of  the  reserve  mlUtla  and  of  those  not  subject  to  military  duty  who- 
volunteer  for  service,  which  includes  the  so-called  Home  Defense  Guards, 
a  membership  corporation,  in  reality,  according  to  Its  avowed  purpose,  a 
home  defense  guard,  cannot  be  formed  under  Membership  Corporations 
Law  (Con.sol.  Laws,  c.  35)  S  40,  allowing  creation  of  such  a  corporation  for 
any  lawful  purpose  except  one  for  whldi  a  cotporatlon  may  be  created 
under  any  other  general  law. 
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Z.  MlUTZA  &S>2Z — ^HOMK  DE¥I;N8E  Guabd. 

A  certificate  of  incorporation  of  a  memberslilp  corporation  plainly  seek- 
ing to  organize  a  military  company,  a  so-called  Home  Defense  Guard, 
conflicts  with  Military  Law,  J  241,  as  amended  by  Laws  1916,  c.  564,  In- 
hibiting any  body  of  men  with  enumerated  exceptions,  and  such  as  may 
be  organized  under  such  chapter,  associating  themselves  as  a  military 
company  or  organization, 

8.  Militia  €=s22 — Obganizations  Not  Oonnxotxd  with  Nauonai.  Guabd. 
The  name  of  a  proposed  membership  oorporatioo,  "Long  Beadi  Defense 
Guards,  Inc.,"  is  within  Military  Law,  f  241,  as  amended  by  Laws  1916. 
c  564,  prorlding  that  no  body  of  men  shall  be  granted  a  certificate  of  In- 
corporation which  shall  tend  to  mislead  any  one  into  beiUeTlng  such 
corporati(m  is  connected  with  the  national  guard. 

In  the  matter  of  the  proposed  incorporation  of  Long  Beach  Defense 
Guards,  Incorporated.    Certificate  disapproved. 

Whitehouse  &  Seaton,  of  Brooklyn,  for  petitioners. 

CROPSEY,  J.  [1]  The  approval  of  the  court  is  sought  to  a  cer- 
tificate of  incorporation.  The  application  is  made  under  the  Member- 
ship Corporations  Law.  The  expressed  objects  of  the  proposed  cor- 
poration are,  in  part,  for  "the  purpose  of  organizing,  equipping  and 
maintaining  a  voluntary  local  guard  of  citizen  soldiers  *  *  *  sub- 
ject at  all  times  to  the  laws  and  general  rules  and  regulations  of  tiie 
United  States  and  of  the  state  of  New  York."  Can  a  membership  cor- 
poration be  formed  for  such  a  purpose  ? 

A  membership  corporation  may  be  created  for  any  lawful  purpose 
except  one  for  which  a  corporation  may  be  created  imder  any  other 
general  law.  Section  40,  Membership  Corporations  Law.  Section  5 
of  the  Military  Law  (amended  by  chapter  151,  Laws  1917)  divides  the 
state  militia  into  two  parts,  the  active  and  the  reserve ;  the  active  mi- 
litia to  consist  of  the  national  guard  and  the  naval  militia,  and  the  re- 
serve militia  to  consist  of  those  liable  to  service  but  not  serving.  By  sec- 
tion 5A  of  the  Military  Law  (added  by  chapter  151,  Laws  1917),  the 
Governor  is  empowered  to  authorize  "such  organizations  of  the  reserve 
militia,  or  of  designated  classes  thereof,  or  of  volunteers  therefrom, 
as  he  may  deem  to  be  for  the  public  interest,  and  may  prescribe  there- 
for such  parts  of  the  regulations  governing  the  active  militia  as  may 
be  applicable  thereto  or  establish  special  regulations  therefor,  or  both, 
as  he  may  deem  proper.  The  Governor  may,  at  any  time,  provide 
for  the  separate  organization,  or  authorize  the  service  and  enrollment 
in  organizations  of  the  reserve  militia,  of  persons  volunteering  for  such 
service,  not  otherwise  subject  to  military  duty,  under  section  one  of 
this  chapter."  Under  this  the  Governor  has  control  of  the  organiza- 
tion of  the  reserve  militia  and  also  of  those  not  subject  to  military 
duty  who  volunteer  for  service.  That  this  includes  the  so-called  Home 
Defense  Guards  is  only  emphasized  by  the  regulations  issued  by  the 
Governor.  These  expressly  authorize  the  organization  of  such  bodies 
under  this  section  of  the  law  and  prescribe  that  applications  for  au- 
thority to  organize  them  must  be  made  to  the  Adjutant  General,  in  a 
prescribed  form. 
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While  the  proposed  organization  is  not  called  a  "Home  Defense 
Guard,"  it  is  really  that  according  to  its  avowed  objects. 

[2, 3]  A  further  objection  to  approving  this  certificate  is  found  in 
section  241  of  the  Military  Law  as  last  amended  by  chapter  564  of  the 
Laws  of  1916.    That  provides  that: 

"No  body  of  men  other  than  the  active  mlUtia  and  tbe  troops  of  the 
United  States,  except  sncb  Independent  military  organizations  as  were  on  the 
tweaty-thlrd  day  of  April,  1883,  and  now  are,  In  existence,  and  such  other  or- 
ganizations as  may  be  formed  under  tbe  provisions  of  this  chapter,  shall  as- 
sociate themselves  together  as  a  military  company  or  organization'." 

And  the  section  contains  the  further  injunction  that: 

"No  body  of  men  shall  be  granted  a  certlflcate  of  incorporation  under  any 
corporate  name,  which  shall  mislead  or  tend  to  mislead,  any  person  into  be- 
lieving that  such  corporation  Is  connected  with  or  attached  to  the  national 
guard  or  naval  militia  of  this  state  In  any  capacity  or  way  whatsoever." 

The  certificate  in  question  plainly  seeks  to  organize  a  military  com- 
pany. Its  language  is  that  there  would  be  created  "a  voluntary  local 
guard  of  citizen  soldiers  *  *  *  subject  at  all  times  to  the  laws  and 
generai  rules  and  regulations  of  the  United  States  and  of  the  state  of 
New  York."  Hence  it  conflicts  with  section  241.  The  proposed  name 
is  also  objectionable.  The  use  of  the  word  "Guards,"  coupled  with 
the  word  "Defense,"  might  be  misleading,  and  tend  to  create  the  be- 
lief that  the  organization  was  connected  with  the  national  guard  which 
essentially  is  a  "Defense  Guard." 

The  certificate  is  disapproved. 


(ITO  App.  Div.  23W 

NYB  SOHNEIDEB  FOWIiEB  GO.  v.  BARNES  et  aL 

(Snprfflne  Court,  Appellate  Division,  Second  Department.    July  SI,  1917.) 

1.  Principal  and  Sdbett  <8=»144 — Convebsiow  by  Employ^ — SaI.aby. 

In  an  action  by  employer  against  his  employe  and  the  surety  on  em- 
ploye's bond,  salary  due  the  employe  could  not  be  set  off  against  money 
stolen  by  him. 

2.  PBINCIPAI-  and   StTRETT  4=9l21 — ^LlABIUTT  TO  Thibd  Pabty — MlBnOZINO 

Dakaoee. 

In  an  action  by  the  employer  against  his  employe  and  the  surety  on 
employe's  bond,  that  the  employer  knowingly  i)ermltted  his  employe  to 
increase  his  defalcation  might  be  In  whole  or  In  part  a  defense. 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  the  Nye  Schneider  Fowler  Company  against  P.  J.  Barnes 
and  another.  From  an  order  of  the  September  term,  plaintiff  and 
defendant  named  appeal.    Modified  and  affirmed,  without  costs. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ. 

Morschauser  &  Mack,  of  Poughkeepsie,  for  appellant  P.  J.  Barnes. 
N.  Otis  Rockwood,  of  New  York  City,  for  appellant  Nye  Schneider 
Fowler  Co. 
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THOMAS,  J.  The  court  refused  the  motion  for  judgment  on  the 
pleadings,  as  it  should  in  view  of  the  denial  of  essential  all^;ations  of 
the  complaint,  and  refused  it  as  to  three  further  subdivisions  of  the 
answer,  and  granted  it  as  to  two  other  subdivisions.  The  fourth  sub- 
division does  not  plead  a  valid  forbearance  of  the  debt  for  which  the 
appellant  is  surety,  or  that  the  surety  was  hindered  or  prevented  by 
extension  of  time  for  its  pajrment. 

[  1  ]  The  fifth  subdivision  would  offset  salary  due  the  agent  against 
money  he  had  stolen.  An  agent  cannot  collect  his  salary  by  stealing 
his  employer's  money,  nor  defeat  restoration  by  pleading  a  sum  due. 
If  the  surety  may  make  a  salary  and  money  stolen  a  matter  of  mu- 
tual account,  he  should  at  least  state  the  amount.  However,  it  seems 
equitable  that  it  should  be  a  matter  of  inquiry.  The  first  and  second 
subdivisions  in  question  are  to  the  effect  that  the  bond  was  given  to 
assure  the  employe's  conduct  in  a  certain  small  store  in  a  named  lo- 
cality, and  related  to  defalcation  at  that  location  only.  But  the  bond 
is  unlimited  as  to  time,  locaHty,  or  nature  of  the  employment,  and 
assures  the  employe's  accountability  "for  all  moneys,  bills  payable, 
and  property,  of  any  name  and  nature  belonging  to  said  corporation, 
and  well  and  truly  transact  the  business  of  said  corporation  coming 
into  his  hands  as  such  employe,  and  keep  a  correct,  comi^ete  and  per- 
fect account  thereof,  and  shall  in  all  ways  do  all  that  is  required  of 
him  on  behalf  of  said  corporation  as  such  employe."  Such  expres- 
sion of  broad  obligation  follows  recitals  of  the  pUuntiff's  engagement 
in  business  in  several  states  named,  and  that  the  company  "need  vari- 
ous employes  in  various  departments  of  work,  which  employes  or  any 
of  them,  may  be  assigned  to  a  different  work  or  location,  as  said"  com- 
pany "may  elect  from  time  to  time,"  and  that  Charles  Barnes  "has 
made  application  for  employment  upon  a  salary,"  etc.  What  has  such 
breadth  the  answer  would  shrink  to  a  small  store  at  Modale,  Iowa. 
So  by  the  plea  of  a  concurrent  oral  agreement,  the  written  bond  would 
dwindle  from  a  quite  comprehensive  obligation  to  a  matter  of  slight 
scope.    I  think  that  it  may  not  be  done  under  the  present  pleading. 

[2]  The  third  subdivision  of  the  complaint  states  matter  that  may 
prove  in  whole  or  in  part  a  defense.  If  the  plaintiff  knew  that  the 
employe  was  stealing,  and  permitted  the  person  to  increase  his  defal- 
cation, it  was  increasing  or  suffering  the  damage  to  be  done  the  de- 
fendant, while  the  law  required  it  should  minimize  it.  It  may  be  also 
that  the  evidence  will  show  that  the  plaintiff  protected  its  erring  em- 
ploye against  discovery  by  the  surety  and  knowledge  of  his  wrong- 
doing. 

The  order  should  be  modified  in  accordance  with  this  opinion,  and 
as  so  modified  affirmed,  without  costs.  Settle  order  on  notice.  All 
concur. 
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OVERTON  et  al.  v.  OITI  OF  NEW  YOBK. 

OSnpreme  Oourt,  Appellate  Division,  Second  Department    July  31,  ldl7.) 

MuniciPAL  OoKPOBATioNS  ®=>465 — Local  Ikfbqvemxnts — ^Notice  of  Appob- 

TIOKMENT  or  ASSESSilBNT — STATUTE. 

Laws  ISOSi  c.  171,  provides  for  assessment  for  local  improvements  on 
lands  In  tbe  town  of  Gravesend  to  be  apporticmed  tn  annval  installments, 
and  tbat  before  thei  board  of  assessors  shall  apportion  and  assess  either 
of  said  installments  they  shall  give  at  least  four  weeks'  notice  by  pub- 
lication of  tbe  time  and  place  of  tbe  meeting  to  apportion.  Charter  of 
Greater  New  York,  §  900  ^^aws  1901,  c.  460),  provides  tbat  no  assessment 
for  any  local  improvements  shall  be  vacated  for  any  omission  to  advertise 
or  any  irregularity  in  advertising,  etc.  Tbe  Gravesend  board  failed  to 
give  the  notice  by  publication  as  required.  Held,  that  the  dtiarter  pro- 
vision dted  could  not  be  resorted  to  to  sustain  the  Illegal  assessment  in 
Gravesend  made  prior  to  the  time  it  was  consolidated  with  Greater  I4ew 
York. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  C.  Overton  and  others  against  the  City  of  New 
York.  Judgment  for  plaintiffs,  and  defendant  appeals.  Affirmed,  with 
costs. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ. 

Charles  J.  Nehrbas,  of  New  York  City  (Lamar  Hardy,  Corp.  Coun- 
sel, and  Terence  Farley,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Charles  L.  Woody,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  The  Court  of  Appeals  has  sustained  assessment 
installments  on  lands  in  the  former  town  of  Gravesend  apportioned 
over  a  period  of  40  years  pursuant  to  Laws  of  1893,  c.  171,  which  c^me 
due  and  have  been  included  in  successive  tax  levies  of  Greater  New 
York.  The  Gravesend  board  of  assessors  had  totally  failed  to  give  the 
statutory  notice  of  publication,  either  in  the  original  apportionment,  or 
afterwards.  This  defect  had  been  attempted  to  be  set  up  as  to  install- 
ments included  in  tax  levies  for  the  years  1900-1908,  after  consolida- 
tion. It  was,  however,  determined  that  such  omission  was  not  a 
ground  to  attack  and  annul  such  assessments,  which  had  come  under 
section  960  of  the  Charter  of  Greater  New  York.  Young  v.  Wenz,  218 
N.  Y.  329,  113  N.  E.  334.  But  in  the  case  at  bar  the  tax  levies  invali- 
dated by  the  judgment  under  review  were  levied  by  the  officials  of 
Gravesend  and  of  the  former  city  of  Brooklyn,  prior  to  consolidation, 
when  no  such  provision,  as  charter  section  960,  applied  either  to 
Gravesend  or  to  Brooklyn,  with  which  Gravesend  was  united  in  1894 
(Laws  1894,  c.  449). 

The  plaintiffs  and  their  predecessor  in  interest  have  been  deprived 
of  the  protection  which  the  law  intended  should  be  afforded.  Being  so, 
we  cannot  dispense  with  the  performance  of  that  condition,  or  assume 
to  say  whether  the  failure  to  observe  it  has  produced  actual  injury 
in  any  particular  case.    Matter  of  Anderson,  60  N.  Y.  460;   Matter 
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of  Petn.  of  Emigrant  Industrial  Savings  Bank,  75  N.  Y.  388;  Matter 
of  Petition  of  Robbins,  82  N.  Y.  131 ;  Matter  of  Pennie,  108  N.  Y. 
364,  15  N.  E.  611. 

Certain  local  conditions  in  the  city  of  New  York  from  early  times 
have  moved  the  Legislature  to  enact  curative  provisions  which  are  ex- 
ceptional in  their  scope,  and  are  limited  to  the  city  of  New  York;  No 
doubt  they  reach  and  apply  to  all  this  municipality,  as  its  borders  are  en- 
larged. But  we  are  not  at  liberty,  by  judicial  construction,  to  resort 
to  such  special  provisions  to  sustain  old  assessments  illegally  laid  in 
adjoining  municipalities  before,  by  union  with  New  York,  the  levies 
to  enforce  same  could  be  brought  under  the  aegis  of  this  charter  pro- 
vision. 

The  judgment  is  therefore  affirmed,  with  costs. 


a79  Al^.  DiT.  908) 

BCUIiLT  v.  BCUI/IiT. 

(Supreme  Court,  Appellate  DlTislon,  Second  Department.    July  81,  1917.) 

EviDBNCX  «s»222(10) — ^Dkcxa^tiok  of  Thibd  PXBSOlf. 

As  apiinst  corespondent  in  divorce,  a  letter  written  by  defendant  to,  but 
not  received  by,  corespondent,  is  inadmissible. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  James  E.  J.  Scully  against  Emma  Scully,  defendant,  and 
Walter  T.  Hazrick,  corespondent.  From  a  judgment  for  plaintiff 
against  corespondent,  corespondent  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Martin  W.  Littleton,  of  New  York  City,  for  corespondent-appel- 
lant, Hazrick. 
Jacob  L.  Holtzmann,  of  New  York  City,  for  respondent 

BLACKMAR,  J..  On  the  9th  of  February,  1916,  interlocutory  judg- 
ment of  absolute  divorce  was  entered  in  this  action,  founded  on  an 
allegation  that  the  defendant  committed  adultery  with  one  Walter  T. 
Hazrick.  On  March  24,  1916,  Hazrick  obtained  an  order  permitting 
him  to  come  in  and  defend  "in  so  far  as  the  issues  therein  affect  him," 
and  vacating  and  setting  aside  the  interlocutory  judgment  and  the  de- 
cision upon  which  it  was  based  "in  so  far  as  they  find  and  adjudge 
that  Walter  T.  Hazrick,  the  corespondent  herein,  was  guilty  of  the 
adulteries  charged  against  him  in  said  action."  The  case  came  on 
for  trial,  and  the  court  decided  that  Hazrick  had  committed  adul- 
tery with  the  defendant,  and  judgment  was  entered  reinstating  said  in- 
terlocutory judgment  with  full  force  and  effect  as  on  the  day  on 
which  the  same  was  entered  and  for  costs,  from  which  the  corespond- 
ent appeals. 

The  admissible  evidence  that  the  corespondent  committed  the  adul- 
tery charged  was  amply  sufficient  to  sustain  the  decision  ;■  but  I  think 
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that  a  new  trial  must  be  had  for  error  in  receiving,  over  the  defend- 
ant's objection  and  exception,  evidence  which  was  not  admissible  as- 
against  him.  The  evidence  erroneously  received  was  so  cogent  and 
persuasive  that  its  reception  was  fatal  error. 

The  objectionable  evidence  was  a  letter  written  by  the  defendant 
wife  to,  t«t  not  received  by,  the  corespondent,  and  extrajudicial  ad- 
missions by  the  wife.  As  the  wife  testified  directly  to  the  adulter}-, 
her  admissions  might  be  passed  over  as  immaterial;  but  the  letter 
was  so  damaging  in  character  that  it  cannot  be  disregarded,  especially 
in  view  of  the  fact  that  the  evidence  of  the  wife  was  impeached  by 
contradictory  statements  in  an  affidavit.  The  situation  is  peculiar. 
The  letter  was  evidence  against  the  wife,  but  not  against  the  core- 
spondent. It  results  therefore  that  the  offense  might  be  fully  estab- 
lished by  evidence  competent  as  to  the  wife,  and  the  proof  might  fail 
as  to  the  corespondent;  and  yet  they  both  must  be  equally  guilty  or 
equally  iimocent.    As  Chamberlayne  said  in  his  work  on  Evidence : 

"It  tbus  appears  that  the  rale  admits  tbe  declaration  of  a  coparty  a» 
against  himself,  tmt  refuses  It  as  against  the  other  even  In  cases  like  adultery 
or  other  joint  offenses,  civil  or  criminal  where  both  participants  are  equally  ■ 
guilty  or  equally  Innocent.  It  may  result  from  the  operation  of  sudi  a  rule 
that  one  of  two  or  more  persons  may  be  found  not  guilty  of  an  offense  of 
which  one  of  the  company  is  convicted,  while  it  Is  i)erfectly  dear,  as  a  matter 
of  reason,  that  all  must  have  been  equally  guilty.  Under  the  present  state  oi 
the  law,  it  is  difficult  to  see  in  what  maimer  this  anomaly  may  best  be- 
avoided."    Ghamberlayne's  Modem  Law  of  XMdence,  1 1817. 

In  an  action  like  the  present,  the  real  question  is  the  guilt  of  the 
wife ;  the  corespcmdent  is  permitted  to  appear  and  defend  for  the  pro- 
tection of  his  good  name  only.  His  presence  should  not  then  prevent 
proof  of  the  act  by  evidence  competent  against  the  wife,  nor  is  the  law 
of  evidence  thereby  changed  so  as  to  render  evidence  competent  which 
is  incompetent  as  against  him  by  well-settled  rules  of  evidence.  It  is, 
perhaps,  not  wholly  absurd  to  hold  the  wife  guilty  of  tiie  offense, 
while  the  case  as  to  the  corespondent  is  dismissed  as  not  proved  by 
evidence  competent  as  to  him.  This  is  recognized  in  the  elaborately 
reported  case  of  Robinson  v.  Robinspn,  1  Swabey  &  Tristram's  Re- 
ports, 362,  in  which,  as  the  evidence  consisted  of  admissions  in  a 
diary  kept  by  the  wife,  which  was  not  competent  against  the  core- 
spondent, the  corespondent  was  dismbsed  and  the  action  retained  as 
against  the  wife. 

It  may  be  claimed  that  both  the  letter  and  the  extrajudicial  confes- 
sion of  the  wife  are  competent  to  corroborate  her  evidence  claimed 
to  be  a  recent  fabrication  under  the  doctrine  of  Ferris  v.  Sterling, 
214  N.  Y.  249,  108  N.  E.  406,  Ann.  Cas.  1916D,  1161,  and  People  v. 
Katz,  209  N.  Y.  311,  103  N.  E.  305,  Ann.  Cas.  1915A,  501,  but  this 
evidence  was  admitted  as  direct  evidence  before  the  wife  was  called. 

We  think  the  letter  so  damaging  to  the  corespondent  that  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  in  order  that  the 
issue  may  be  decided  solely  on  evidence  competent  as  against  him. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  event. 
All  concur. 

106N.X.a^-8O 
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UW  Avp.  Dlv.  27a>  , 

SIMON  V.  GIBRALTER  CONST,  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  81.  1017.) 

i.  I'ABTIKS  «=»32— NeCBSSABT  PaBTIES.    . 

Where  the  cause  of  action  stated  necessarily  caUed  for  adJudlcatloQ  on 
rights  of  a  defendant  not  served  with  summons,  the  case  cannot  be  tried 
without  the  presence  of  such  defendant,  and  the  noting  of  the  case  for 
trial  by  the  other  defendants  is  unavailing,  Code  Civ.  Proa  S  452,  de- 
claring that  the  court  may  determine  a  controversy  as  between  the  par- 
ties before  it,  where  It  can  do  so  without  prejudicing  the  rights  of  others 
or  by  saving  their  rights. 

2.  Tbial  «=s)3— Notice  of  Tbial. 

Code  Civ.  Proc.  S  967,  declares  that  a  separate  trial  between  plalntiir 
and  one  or  more  defendants  of  some  or  all  of  the  issues  of  fact  or  law 
may  be  directed  by  the  court  in  its  discretion.  Sections  977,  080,  respec- 
tively, provide  that  at  any  time  after  joinder  of  issue,  either  party  may 
serve  notice  of  trial,  and  that  either  party  who  has  served  notice  may 
bring  the  issue  to  trial.  Section  456  declares  that  where  a  summons 
issued  against  two  or  more  defendants  alleged  to  be  severally  liable  is 
'  served  upon  some,  but  not  all,  plaintiff  may  proceed  a^inst  those  'upon 
whom  It  is  served.  Held,  that  ordinarily  a  separate  trial  can  only  be  bad 
in  a  case  where  separate  judgments  can  be  regularly  entered  upon  sever- 
ance of  the  action,  and  where  there  were  several  defendants  and  all  were 
necessary,  but  one  was  not  served,  those  defendants  served,  while  they 
may  bring  the  case  to  issue,  are  not  entitled  to  note  It  for  trlaL 

3.  Apfxai,  and  Ebbob  d=»863 — Review — QnEsrioi^s  Pbesentsd. 

An  appeal  from  a  denial  of  plaintiff's  motion  to  strike  the  case  firom 
the  calendar  does  not  present  for  review  the  propriety  of  dismissal  of  the 
action. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jacob  M.  Simon  against  the  Gibralter  Construction  Com- 
pany and  another,  and  Ira  Kaplan.  From  an  order  denying  his  mo- 
tion to  strike  the  cause  from  the  calendar,  etc.,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  T..  and  THOMAS,  MII.LS.  PUTNAM, 
and  BLACKMAR,  JJ. 

William  H.  Good,  of  Brooklyn,  for  appellant. 
Van  Mater  Stilwell,  of  Brooklyn,  for  respondents. 

BLACKMAR,  J.  [1]  This  case  cannot  be  properly  tried  without 
the  presence  of  the  defendant  Kaplan.  It  is  not  a  case  where  a  sep- 
arate trial  may  be  had  between  the  plaintiff  on  the  cme  hand  and  the 
defendants  Gibralter  Construction  Company  and  George  W.  Averell 
on  the  other,  because  the  cause  of  action  stated  in  the  complaint  neces- 
sarily calls  for  an  adjudication  upon  the  rights  of  the  defendant  Kap- 
lan.   Section  452,  Code  Civ.  Proc. 

[2]  Section  967  of  the  Code  of  Civil  Procedure  re-enacts  the  last 
sentence  of  section  258  of  the  Code  of  Procedure  as  construed  in 
Gumee  v.  Hoxie  &  Lewis,  29  Barb.  547.  Reading  the  provisions  of 
sections  977  and  980  of  the  Code  of  Civil.  Procedure  in  connecticxi  with 
the  provision  of  section  967,  it  is  apparent  that  any  defendant,  when 
issue  is  joined  as  to  him,  may  notice  the  case  for  trial  and  place  it 
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upon  the  calendar,  notwithstanding'  that  the  case  is  not  at  issue  as  to 
other  defendants ;  but  unless  the  case  is  one  in  which  a  separate  trial 
may  be  had  between  the  plaintiff  and  the  defendants  who  have  an- 
swered, the  trial  itself  cannot  be  moved  until  all  the  parties  neces- 
sarily affected  thereby  are  properly  before  the  court.  As  a  general 
thing,  a  separate  trial  can  be  had  only  in  a  case  where  separate  judg- 
ments can  r^fularly  be  entered  on  severance  of  the  action.  Section  456 
of  the  Code  of  Civil  Procedure.  The  determination  whether  a  sep- 
arate trial  may  be  had  or  not  may  be  made  "by  the  judge  holding  the 
term,  where  those  issues  are  regularly  upon  the  calendar  for  trial." 
Section  967  of  the  Code  of  Civil  Procedure.  Until  all  the  necessary 
parties  are  regularly  brought  before  the  court  by  the  plaintiff,  the  case 
cannot  be  properly  tried,  and  the  complaint  can  only  be  dismissed  upon 
motion  for  delay  in  prosecution,  under  section  821  of  the  Code  of 
Civil  Procedure. 

[3]  The  only  thing  before  this  court  is  the  appeal  from  the  order 
denying  the  motion  made  by  the  plaintiff  to  strike  the  case  from  the 
calendar,  and,  although  it  is  stated  in  the  briefs  of  the  counsel  that 
the  complaint  of  the  plaintiff  was  subsequently  dismissed,  the  ques- 
tion of  the  propriety  of  this  act  is  not  before  this  court.  The  plaintiff 
must  be  left  to  take  such  steps  as  he  may  be  advised  for  relief  against 
such  dismissal. 

The  order  is  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


PEOPLS  ex  rel.  KKBKLEB  t.  BUTLBB,*  Tenonent  House  Com'r. 
(Supreme  Court,  Special  Term,  New  Tork  County.    June,  1908.) 

1.  Handajths  e=»87 — DiscBETioN  OF  Tenembitt  HomsK  CoinnssioNEB. 

,  Under  Tenement  House  Act  (Laws  1901,  c.  334)  f  70,  the  discretion  of 
the  tenement  house  commissioner  as  to  approval  or  disapproral  of  pro- 
posed alteration  is  not  subject  to  control  by  mandamus,  unless  tbeie  is  a 
gross  abuse  of  discretionary  powers. 

2.  HXALTH  «=»32 — BUBLDING  BECUI^TIONB — ^TBNEMKNT  HOUSES. 

Under  Ten^oent  House  Act,  i  70,  providing  that  every  room  in  a  tene- 
ment house  shall  have  a  floor  area  of  at  least  70  square  feet,  a  tenem^it 
building  cannot  be  altered,  If  such  alterations  would  make  one  or  more 
of  Its  rooms  contain  less  than  70  square. feet  of  floor  area,  regardless  of 
whether  such  alteration  would  Improve  the  light  and  veutilatlon  of  such 
rooms. 

3.  SlATTITKB   «S>181(2) — CORBTBUCTIOR — VaLUB   OF  PBOFEBTT  AFFECTED. 

The  fact  that  the  construction  of  Tenement  House  Act,  |  70,  to  pro- 
hibit alterations  of  tenement  building  which  will  reduce  the  floor  area 
of  any  existing  room  to  less  than  70  square  feet,  will  injuriously  affect 
millions  of  aoUars  worth  of  property,  cannot  influence  or  control  the 
Gcmstmction  of  the  act. 

Mandamus,  on  the  relation  of  one  Krekler  against  one  Butler,  as 
Tenement  House  Commissioner,  to  compel  approval  of  proposed  al- 
terations.   Writ  denied. 

William  Hauser,  for  the  motion. 

Francis  J.  Pepdelton,  opposed. 
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GERARD,  J.  Application  for  a  peremptory  writ  of  mandamus  to 
compel  the  tenement  house  commissioner  to  approve  certain  plans  for 
the  alteration  of  a  tenement  house.  The  petitioner,  as  owner;  is  re- 
quired to  obtain  the  approval  of  the  tenement  house  commissioner  to 
the  proposed  alterations  (section  121,  Tenement  House  Act;  chapter 
334,  Laws  1901,  as  amended  by  Laws  1903,  c.  179,  §  68),  and  the 
tenement  house  commissioner  has  refused  to  approve  plans  submitted 
pursuant  to  section  121,  by  the  petitioner.  This  proposed  alteration 
consists  of  the  building  of  a  shaft  for  air  and  light.  The  building  of 
this  shaft  will  decrease  the  area  of  two  rooms,  parts  of  which  are 
taken  for  the  proposed  shaft,  to  less  than  70  square  feet  each.  One 
of  the  rooms  will  be  made  as  small  as  7  feet  2  inches  by  8  feet  2\^ 
inches.  The  commissioner  further  states  that  he  does  not  approve 
the  alterations,  in  that  the  light  or  ventilation  will  be  diminished  in 
a  manner  not  approved  by  him.  Section  5  of  the  act,  as  added  by 
Laws  1903,  c.  179,  §  3,  provides  as  follows: 

"Sec.  5.  AUeratUms  and  Change  in  Occuparusy. — Uo  tenement  house  sliaU 
at  any  time  be  altered  so  as  to  be  In  violatioa  of  any  provision  of  this  act. 
If  any  tenement  house,  or  any  part  thereof,  Is  occupied  by  more  families  than 
provided  In  this  act,  or  Is  erected,  altered  or  occupied  contrary  to  law,  such 
tenement  bouse  shall  be  deemed  an  unlawful  structure^  and  the  department 
charged  with  the  enforcement  of  this  act  may  cause  such  building  to  be 
vacated.  And  such  building  shall  not  again  be  occupied  until  It,  or  its  occu- 
pation, as  the  case  may  be,  has  been  made  to  conform  to  the  law." 

Section  67,  as  amended  by  Laws  1908,  c.  250,  §  2,  provides  as  fol- 
lows: 

"Sec.  67.  Roomt,  Lighting  and-  Ventilation  of. —  •  •  •  No  tenement  house 
shall  be  so  altered  that  any  room  or  public  hall  or  stairs  shall  have  its  light 
or  ventilation  diminished  In  any  way  not  approved  by  the  department  charged 
with  the  enforcement  of  this  act" 

Section  70  provides  as  follows : 

"Sec.  70.  Boomt,  Size  of. — ^In  every  tenement  house  hereafter  erected  all 
rooms,  except  water-closet  compartments  and  bathrooms,  shall  be  of  the 
following  minimum  sizes:  In  each  apartment  there  shall  be  at  least  one  room 
containing  not  less  than  one  hundred  and  twenty  square  feet  of  floor  area,  and 
each  other  room  shall  contain  at  least  seventy  square  feet  of  floor  area.  Each 
room  shall  be  in  every  part  not  less  than  nine  feet  high  from  the  finished 
floor  to  the  finished  ceiling:  Provided  that  an  attic  room  need  be  nine  feet 
high  in  but  on»-half  its  area." 

[1]  As  far  as  section  67  is  concerned,  the  alteration  proposed  would 
undoubtedly  increase  the  light  and  ventilation  of  the  two  rooms.  That 
section  gives  the  commissioner  discretion  as  to  approval,  and  the  dis- 
cretion of  a  public  officer  is  not  usually  subject  to  control  of  man- 
damus, unless  there  is  a  gross  abuse  of  discretionary  powers.  In  tiiis 
case  the  increase  in  light  is  so  apparent  that  a  refusal  to  approve  will 
almost  amount  to  an  abuse  of  discretion. 

[2]  But  the  vital  question  arises  under  section  70,  which  provides 
that  every  room  in  a  tenement  house  shall  have  a  floor  area  of  at 
least  70  square  feet.  The  contention  of  the  petitioner  is  that  this  sec- 
tion does  not  apply  to  the  alteration  of  an  existing  tenement  house, 
and  that  the  floor  area  of  the  rooms  in  an  existing  tenement  house 
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may  be  reduced  to  less  than  70  square  feet  of  flooj*  area,  provided  each 
room  contains  at  least  400  cubic  feet  of  air  space,  under  section  1 12, 
which  reads  as  follows : 

"Sec.  112.  Overorowdinff. — No  room  In  any  teneihent  house  shall  be  so  over- 
crovded  that  there  shall  be  afforded  less  than  400  cubic  feet  of  air  to  each 
adult,  and  200  cubic  feet  of  air  to  each  child  undw  12  years  of  age  occupying 
such  room." 

I  am  of  the  opinion  that  the  plain  intent  of  the  Legislature  is  ex- 
pressed in  section  5,  and  which  reads,  "No  tenement  house  shall 
*  *  *  be  altered  so  as  to  be  in  violation  of  any  provision  of  this 
act ;"  that  section  70  applies  to  such  alterations ;  that  no  existing  ten- 
ement house  can  be  legally  altered  so  as  to  reduce  the  floor  area  of 
any  existing  room  to  less  &an  70  square  feet,  however  much  the  pro- 
posed alteration  may  improve  the  hght  and  ventilation  of  the  room ; 
that  section  112,  which  is  headed  "Overcrowded,"  refers  to  the  use 
of  a  room  when  constructed,  and  not  to  its  construction,  which  is 
coArered  by  section  70 ;  and  that  a  reading  of  this  act  which  legalizes 
the  construction  of  a  room  7  feet  2  inches  by  8  feet  2i/^  inches  in  flooil 
area  is  contrary  to  the  plain  intent  of  the  Legislature.  Any  other  con- 
struction will  permit  the  building  of  a  room  hardly  large  enough  for 
the  cage  of  a  wild  beast. 

[3]  it  is  urged  on  the  argument  that  the  construction  contended 
for  by  the  tenement  house  commissioner  would  affect  injuriously  mil- 
lions of  dollars  worth  of  property.  In  construing  this  act  no  attention 
can  be  paid  to  such  contingencies,  but  it  might  be  noted  that  the  other 
construction  would  affect  the  well-being  of  thousands  of  tenement 
dwellers. 

Motion  denied,  with  costs. 


<101  Misc.  Rep.  59 

GBAND  UNION  TEA  CO.  v.  POTTBK  et  at 

(Siqpreme  Court,  Trial  Term,  Monroe  County.    July  13, 1917.) 

(Syllahus  by  the  Court.) 

Pbiroipai.  and  Subety  «=»96 — Release  of  StmErr. 

A  surety  without  notice  will  be  released  from  his  obligation  to  meet  a 
defldency  under  a  contract  of  employment  to  sell  and  deliver  merchan- 
dise, where  the  contract  has  been  modltled  without  bis  knowledge  in  a 
substantial  respect  affecting  the  deficiency,  or  where  the  contract  has  been 
terminated  and  subsequently  renewed  without  the  consent  of  the  surety, 
and  the  default  occurred  during  the  renewal  period. 

Action  by  the  Grand  Union  Tea  Company  against  John  N.  Potter 
and  Charles  H.  Mason.    Judgment  for  defendant  Mason. 

The  defendant  John  N.  Potter  entered  into  an  emplo)rment  contract 
with  the  plaintiflF,  the  Grand  Union  Tea  Company,  and  the  defendant 
Charles  H.  Mason  became  the  surety  on  a  bond  guaranteeing  the  faith- 
ful performance  of  the  contract  The  contract  contained  the  following 
•clause : 
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"It  Is  understood  and  agreed  that  second  party  shall  solicit  orders  for  mer- 
chandise at  prices  and  premium  rates  fixed  by  first  party  and  in  such 
manner  as  first  party  may  designate,  and  enter  upon  cards  or  books  furnished 
by  first  party  the  names  and  addresses  of  the  customers  and  the  goods  ordered 
by  each ;  that  first  party  '^111  thereupon,  In  due  course,  deliver  the  merchan- 
dise, premiums,  and  premium  checks  so  ordered  to  second  i>arty,  who  shall 
thereupon.  In  due  course,  deliver  the  same  to  the  customers  for  cash  and 
In  no  other  manner ;  and  that  he  will  within  ten  (10)  days  after  each  delivery 
to  him  of  such  merchandise,  premiums,  and  premium  checks,  and  also  on  the 
last  day  of  each  month,  pay  first  party  for  all  merchandise  delivered  by  him, 
less  the  compensation  to  which  he  is  entitled,  and  account  for  all  merchandise 
not  delivered  by  lilm  and.  all  premiums  and  premium  checks  received  by  him." 

The  bond  signed  by  the  defendant  Mason  provided  that: 

"In  case  of  a  default  of  said  Potter  for  30  days,  written  notice  thereof  Is 
to  be  given  said  Mason  thereof." 

Defendant  Potter  did  not  account  as  provided  in  his  contract.  He 
reported  the  amount  of  all  goods  on  hand,  but  did  not  send  in  the  cash 
for  all  the  goods  which  had  been  sold.  The  deficiency,  however,  was 
wiped  out  on  the  books  of  the  plaintiff  from  moneys  which  he  paid 
in  the  following  month,  and  it  is  claimed  that  his  default  was  thereby 
avoided,  and  notice  to  the  defendant  Mason  was  rendered  unnecessary. 
There  was  also  a  period  of  a'week  when  he  was  employed  by  some  one 
else,  and  then  returned  to  th©  employment  of  the  plaintiff.  This  inter- 
ruption in  his  employment,  it  is  claimed,  operated  as  a  release  of  the 
surety  from  any  default  occurring  subsequently.  It  was  also  claimed 
that  he  had  been  permitted  to  retain  funds  which  under  the  contract 
he  was  required  to  turn  over  to  the  company,  thus  modifying  the  con- 
tract, 

Edward  Lynn,  of  Rochester,  for  plaintiff. 

Carnahan,  Adams,  Jameson  &  Pierce,  of  Rochester  (George  A. 
Camahan,  of  Rochester,  of  counsel),  for  defendant  Mason. 

RODENBECK,  J.  The  defendant  Mason  is  not  liable.  The  con- 
tract, the  performance  of  which  he  guaranteed,  was  not  observed  by 
the  parties  to  it.  Such  a  contract  must  be  strictly  performed,  to  hold 
the  surety.  The  parties  may  modify  it,  and  bind  themselves ;  but  they 
thereby  release  the  surety.  In  this  instance  the  defendant  Potter  was 
permitted  to  withhold  funds  or  extend  credit  to  his  customers,  and 
credit  was  extended  to  him  by  the  plaintiff,  all  of  which  were  contrary 
to  the  terms  of  the  contract.  He  was  to  sell  for  cash,  and  was  to  ac- 
count within  10  days  of  the  delivery  of  merchandise  to  him,  and  at  the 
end  of  the  month,  for  all  merchandise  delivered  by  him.  Had  these 
provisions  been  observed,  the  defaults  sued  on  would  not  have  occur- 
red. Instead  of  requiring  their  performance,  the  plaintiff  permitted 
Potter  to  withhold  funds  or  sell  on  credit,  and  did  not  require  paytnent 
by  him  in  cash,  but  extended  credit  to  him.  By  so  doing  it  modified 
the  contract  guaranteed,  arid  substituted  a  new  contract,  under  which 
the  defendant  Mason  was  not  obligated.  This  modification  occurred 
in  May,  1914,  and  operated  to  cause  the  default  sued  on,  which  it  is 
claimed  occurred  in  August,  1915,  one  year  and  three  months  there- 
after.   But  prior  to  May,  the  time  when  the  first  default  occurred,  the 
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plaintiff  and  Potter  had  terminated  their  contract,  and  Mason's  obliga- 
tion came  to  an  end.  His  suretyship  could  not  be  renewed  thereafter 
without  his  consent.  The  employment  of  Potter  for  a  week  elsewhere 
operated  to  terminate  his  contract  with  plaintiff,  and  relieved  Mason 
from  further  liability  on  his  bond.  After  this  termination  the  plaintiff 
and  Potter  renewed  their  contract  upon  the  same  terms,  and  there- 
after the  default  occurred.  At  the  end  of  May,  1914,  he  failed  to  pay 
for  goods  sold  and  delivered  to  the  amount  of  $67.63.  He  was  then  in 
default,  having  either  extended  credit  to  customers  to  that  amount  or 
.having  appropriated  that  much  money  belonging  to  plaintiff. 

In  order  to  hold  his  surety,  plaintiff  should  have  required  him  to 
meet  the  deficiency  at  once,  and  in  default  of  so  doing  for  30"  days  it 
should  have  given  written  notice  to  Mason.  It  did  neitiier,  but  shipped 
goods  to  Potter  in  June,  and  applied  his  pa3rments  that  mqnth  on  the 
deficiency  of  the  preceding  month.  This  it  had  no  right  to  do.  It  did 
not  so  stipulate  in  the  contract,  and  while  such  a  course  might  be 
proper  as  between  the  plaitttiff  and-  Potter,  it  could  not  be  taken  with- 
out Mason's. consent,  and  bind  him.  Each  month's  business  stands  by 
itself  under  the  contract,  and  payments  for  merchandise  shipped  to 
Potter  in  June  could  not  be  applied  to  make  up  a  deficiency  in  May. 
That  payments  for  June  shipments  were  so  used  is  shown  by  the  fact 
thait  the  deliveries  to  him  in  June  amounted  to  $239.62  and  the  pay- 
ments to  $215.47,  so  that  payments  for  merchandise  delivered  to  him 
in  June  must  have  been  applied  to  the  May  shortage.  It  is  evident  that 
within  30  days  after  Potter's  default  at  the  end  of  May  he  did  not 
make  good  his  default  by  payments  independent  of  those  due  on  the 
June  account.  Potter  should  have  been  required  in  June,  not  only  to 
account  for  all  sales  and  deliveries  during  the  month  of  June,  but  to 
pay  the  deficiency  of  May  of  $67.63  beside,  and  if  he  did  not  so  do 
Mason  should  have  been  notified.  The  failure  to  so  notify  him  relieves 
him  from  any  obligation  for  the  alleged  deficiency  in  August,  J91S. 
This  method  of  doing  business  was  continued  under  the  contract,  and 
the  defaults  of  Potter,  amounting  in  1914  for  June  to  $40.09,  August 
$14.23,  September  $25.98,  October  $38.26,  and  November  $78.67,  De- 
cember $70,  and  in  1915  for  January  $95.57,  February  $121.94,  March 
$133.67,  April  $132.03,  May  $139.10,  June  $164.17,  July  $213.40,  and 
August  $229.75,  were  all  covered  up  and  were  not  called  to  Mason's 
attention  until  Augfust,  1915,  when  he  was  notified  of  the  default  for 
the  first  time.  That  the  alleged  deficiency  of  $232.55  for  August  was 
not  in  fact  for  that  month  is  shown  by  the  ledger  account,  which 
charged  Potter  with  a  deficiency  for  July  of  $213.40,  and  shows  that 
$159.96  worth  of  goods  were  delivered  to  him  in  August,  while  he 
paid  $205.39  during  that  month. 

Parties  to  a  contract  cannot  modify  it  in  this  manner,  and  manipu- 
late their  accounts,  and  hold  a  surety  on  the  original  contract.  They 
must  exercise  the  utmost  good  faith  toward  the  surety,  and  strictly  ob- 
serve their  contract  with  each  other  and  with  him,  or  he  will  be  relieved. 
The  suretyship  is  for  a  particular  contract,  and  if  that  is  not  observed, 
but  another  substituted  in  its  place,  the  surety  is  relieved.  A  surety, 
therefore,  without  notice,  will  be  released  from  his  obligation  to  meet 
a.  deficiency  under  a  contract  of  employment  to  'sell  and  deliver  mer- 
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chandise  where  the  contract  has  been  modified  without  his  knowledge- 
in  a  substantial  manner  affecting-  the  deficiency,  by  permitting  the  em- 
ploye to  withhold  funds  which  the  contract  required  him  to  pay  over 
at  stated  periods,  where  credit  has  been  extended  to  the  employe  where 
cash  payments  were  required  under  the  contract,  and  where  the  con- 
tract had  been  terminated  and  subsequently  renewed  without  the  con- 
sent of  the  surety,  and  the  default  occurred  during  the  renewal  period. 
Westcott  V.  Fidelity  &  Deposit  Co.,  87  App.  Div.  497,  84  N.  Y.  Supp. 
731;  Gamble  v.  Cuneo,  21  App.  Div.  413,  47  N.  Y.  Supp.  548;  De 
Camp  V.  Bullard,  22  Misc.  Rep.  441,  SO  N.  Y.  Supp.  807 ;  Walsh  v. 
Bailie,  10  Johns.  180;  Moore  v.  Cockcroft,  4  Duer,  133;  Miller  v. 
Herlich,  5  N.  Y.  St.  Rep.  909;  Schuyler  v.  Englert,  62  How.  Prac 
479;  32  Cyc.  73,  109;  39  Cyc.  679. 
So  ordered. 


GLOW  V.  SCHLIEMAN  et  aL 
(Supreme  Court,  Special  Term,  Monroe  County.    July-  6,  1917.) 

(Byll^bua  r>v  the  Court.) 

1.  Wills  e=>634(19) — Contihoknt  Kemaindeb. 

A  contingent  remainderman  under  a  will  takes  a  fee  In  a  devise  to  blm,. 
unless  a  contrary  Intention  appears  by  express  language  or  by  necessary 
implication,  which  becomes  a  vested  one  in  his  heirs  upon  the  happening- 
of  the  contingency  upon  which  the  right  depends,  where  the  remainder- 
man himself  dies  before  the  happening  of  the  event,  and  becomes  an  ab- 
solute estate  when  the  life  tenant  dies. 

2.  Wills  €=»637 — Intebest  Devised — Constrdction. 

A  devise  made  to  A.  for  life,  with  remainder  over  to  B.,  If  living  at  tJie 
time  of  A.'s  death,  and  If  not  living  then  to  O.  and  D.,  upon  the  death  of 
A.  devises  a  contingent  remainder  to  C.  and  D.,  which  becomes  a  vested 
remainder  In  their  heirs  upon  the  death  of  B.  subsequent  to  that  of  C. 
and  I).,  and  an  absolute  estate  in  their  heirs  upon  the  death  of  A. 

Action  by  Ernest  Clow,  individually  and  as  executor,  against  Nellie 
Schlieman  and  others.    Judgment  for  defendants. 

Peter  G.  Smith,  of  Webster,  for  plaintiff. 

Horace  G.  Pierce,  of  Rochester,  for  defendants  Fred  Huston,  Em- 
ma Palmer,  Mary  Yale,  individually  and  as  executor,  Cora  B.  Hart, 
Reta  S.  Colton  and  Carrie  M.  Huston,  for  the  motion. 

Dutcher  Bros.,  of  Rochester,  for  defendant  Mary  Pierce,  opposed. 

RODENBECK,  J.  Frances  E.  Clow  devised  to  her  sister  Harriet 
A.  White  certain  real  estate  for  life,  with  a  remainder  over  to  her 
sister  Louisa  H.  Hegg,  if  the  latter  survived  her  sister  Harriet  A. 
White,  and  if  she  did  not  survive  her  then  to  her  sisters  Ophelia  Parcel 
and  Mary  E.  Huston,  sisters  of  Frances  E.  Clow.  The  intention  of 
the  executrix  seems  perfectly  plain  from  this  language,  and  the  pur- 
pose is  obvious  to  the  ordinary  layman ;  but  a  controversy  has  arisen 
from  the  fact  that  all  of  the  three  sisters  to  whom  remainders  were 
given  died  before  the  life  tenant,  Harriet  A.  White,  and  the  two  ulti- 
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mate  remaindennen,  Ophelia  and  Mary  E.,  died  before  the  intermedi- 
ate remainderman,  Louisa  H.  Under  these  circumstances  it  is  claim- 
■ed  that  the  estate  devised  to  the  three  sisters,  Louisa  H.,  Ophelia, 
and  Mary  E.,  lapsed  and  reverted  to  the  surviving  daughter  and  grand- 
<:hildren  of  the  testatrix,  Frances  E.  Clow,  as  her  only  heirs,  one  of 
-whom  is  the  plaintiff  in  this  action. 

[1]  In  determining  the  question  at  issue  the  primary  rule  is  to  give 
■effect  to  the  intention  of  the  testatrix.  Dougherty  v.  Thompson,  167 
N.  Y.  472,  483,  60  N.  E.  760;  Hersee  v.  Simpson,  154  N.  Y.  496, 
500,  48  N.  E.  890  J  Bowditch  v.  Ayrault,  138  N.  Y.  222,  33  N.  E. 
1067;  Moore  v.  Littel,  41  N.  Y.  66;  Cammann  v.  Bailey,  l.')6  App. 
Div.  87,  141  N.  Y.  Supp.  41 ;  Mitchell  v.  Knapp,  54  Hun,  500,  504, 
8  N.  Y.  Supp.  40.  Looking  at  the  language  of  the  will  from  this  view- 
point, it  is  apparent  that  the  testatrix  intended  to  devise  her  entire 
estate.  She  intended  that  her  sister  Louisa  H.  should  have  the  prop- 
erty if  the  latter  survived  her  sister  Harriet  A.,  but  that  if  she  did 
not  survive  it  should  not  go  to  the  heirs  of  Louisa  H.,  but  to  the 
sisters  of  the  testatrix,  Ophelia  and  Mary  E.  She  makes  no  provi- 
sion for  the  contingency  of  the  death  of  the  latter  sisters,  so  she 
must  have  intended  that  their  heirs  should  take  when  the  sisters 
Ophelia  and  Mary  E.  died.  The  fee  would  pass,  unless  an  intention 
appears  in  the  will  by  express  terms  or  necessary  implicaticm  to  pass 
a  less  estate.  Hennessy  v.  Patterson,  85  N.  Y.  91.  The  law  favors 
such  a  construction  of  a  will  as  will  avoid  the  disinheritance  of  re- 
maindermen who  may  happen  to  die  before  the  determination  of  the 
precedent  estate.  Connelly  v.  O'Brien,  166  N.  Y.  406,  408,  60  N.  E. 
20;  Trowbridge  v.  Coss,  126  App.  Div.  679,  683,  110  N.  Y.  Supp. 
1108.  The  only  condition  attaching  to  their  devise  was  that  the  sis- 
ter Louisa  H.  should  not  be  living  when  Harriet  A.  died.  There  is 
no  condition  expressed  in  the  will  that  the  sisters  Ophelia  and  Mary 
E.  should  survive  Harriet  A.  or  Louisa  H.  The  estate  was  given  to 
Ophelia  and  Mary  E.  "upon  the  death"  of  Harriet  A.,  and  upon  the 
sole  condition  that  the  sister  Louisa  H.  should  not  be  living.  This 
condition  has  been  met,  and  the  sisters  Ophelia  and  Mary  E.  became 
entitled  to  inherit.  Their  death  before  that  of  Louisa  H.  did  not  in- 
terrupt or  diange  the  current  of  the  inheritance  but  it  passed  on  to 
their  h^irs  under  the  language  of  the  will  and  the  rule  of  law  which 
is  opposed  to  intestacy.  Manhattan  Real  Estate  Assocn.  v.  Cudlipp, 
80  App.  Div.  532,  534,  80  N.  Y.  Supp.  993 ;  Stokes  v.  Weston,  142  N. 
Y.  433,  37  N.  E.  515 ;  Byrnes  v.  Stilwell,  103  N.  Y.  453,  460,  9  N.  E. 
241,  57  Am.  Rep.  760;  Bunyan  v.  Pearson,  8  App.  Div.  84,  40  N. 
Y.  Supp.  429;  Minot  v.  Minot,  17  App.  Div.  521,  526,  45  N.  Y.  Supp. 
554;  Embury  v.  Sheldon,  68  N.  Y.  227,  236;  Gwyer  v.  Gwyer,  5 
App.  Div.  156,  159,  38  N.  Y.  Supp.  1097;  Carr  v.  Smith,  25  App. 
Div.  214,  217,  49  N.  Y.  Supp.  351 ;  Livingston  v.  Greene,  52  N.  Y. 
118,  123;  Matter  of  Merriman,  91  Hun,  120,  126,  36  N.  Y.  Supp.  131. 

[2]  It  is  uiuiecessary  to  enter  into  any  learned  discussion  of  the 
intricate  and  artificial  rules  of  the  common  law  as  to  vested  and  con- 
tingent remainders.  All  that  has  been  changed  by  the  Revised  Stat- 
utes, the  iMTOvisidns  of  which  have  been  carried  into  Real  Property 
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Law  (Corisel.  Laws,  c.  50)  §§  35-40.  These  provisions  are  simple; 
and  comprehensive.  Both  vested  and  contingent  remainders  are  "de- 
scendible, devisable  and  alienable"  (Real  Property  Law,  §  59;  Hen- 
nessy  v.  Patterson,  supra;  Kenyon  v.  See,  94  N.  Y.  563;  In  re  Mc- 
Cauley,  144  N.  Y.  Supp.  313;  Moore  v.  Littel,  supra;  Canimann  v. 
Bailey,  supra;  Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811),  and 
the  latter  can  be  defeated  only  by  the  failure  of  the  contingency  upon 
which  the  estate  rests.  "A  contingent  remainder  in  real  estate  is  a 
vested  right,  descendible  as  property  by  statute  or  at  common  law." 
Wbodbridge  v.  Bockes,  170  N.  Y.  596,  608,  63  N.  E.  362,  367,  dis- 
senting opinion ;  Hennessy  v.  Patterson,  supra,  85  N..  Y.  103.  If  the 
sister  Louisa  H.  had  outlived  the  sister  Harriet  A.,  then  the  sisters 
Ophelia  and  Mary  E.,  or  their  heirs,  would  not  have  taken.  Their 
interest  was  a  contingent  remainder,  depending  upon  the  death  of 
Louisa  H.  before  Harriet  A. ;  but  when  Louisa  H.  died  before  Har- 
riet A,,  their  contingent  remainder  became  a  vested  remainder,  not 
in  them,  for  they  had  died  previously,  but  in  their  heirs,  and  when 
Harriet  A.  died  this  vested  remainder  became  an  absolute  one.  Hen- 
nessy v.  Patterson,  supra;  Sage  v.  Wheeler,  3  App.  Div.  39,  37  N. 
Y.  Supp.  1107,  affirmed  158  N.  Y.  679,  52  N.  E.  1126;  Matter  of 
Whalen,  143  App.  Div.  743,  128  N.  Y.  Supp.  320;  Van  Axte  v.  Fisher, 
117  N.  Y.  401,  22  N.  E.  943. 

The  plaintiff  therefore  has  no  interest  in  the  property  sought  to 
be  partitioned,  either  individually  or  as  executor  of  Harriet  A.  White, 
and  the  defendants,  except  Mary  Pierce,  Nellie  Schlieman,  and  Kath- 
erine  Clow,  who  also  have  no  interest  in  the  property,  are  entitled  to 
judgment  accordin^y. 

So  ordered. 


(100  Misc.  Kep.  601) 

PEOPLE  V.  RAQUETTB  FAIXS  LAND  CO, 

(Supreme  Court,   Special  Term,  Montgomery  County.   June,  X917.) 

1.  JUDOICEITT  «C9660% — ^BSTOPPEIi — ^VOID  JUDOICENT — ^AaSBBTION  OF  BlOBT, 

Where  either  party  to  a  Judgment  entered  on  an  unantborlzed  agree- 
ment for  settlement  seeks  to  assert  rights  thereunder,  the  other  party  Is 
not  estopped  to  assert  Invalidity  of  judgment. 

2.  Estoppel  €=>91(1) — ^Acceptance  or  BENEPrrs — Void  JtrDOMENT. 

Defendant,  having  authority  to  enter  Into  agreement  with  i:^ople  ot 
the  state  for  judgment  in  settlement  of  Its  action  to  recover  timber  lands. 
Is  estopped  to  assert  its  Invalidity  and  maintain  action  to  vacate  such 
judgment  when  It  has  accepted  benefits  thereof,  although  judgment  is 
void  because  of  plaintiff's  lack  of  authority  to  make  the  agreement. 

Ejectment  by  the  People  of  the  State  of  New  York  against  the 
Raquette  Falls  Land  Company,  wherein  compromise  judgment  was 
rendered,  which  defendant  now  moves  to  set  aside.    Motion  denied. 

See,  also,  163  App.  Div.  774,  149  N.  Y.  Supp.  161;  93  Misc.  Rep. 
582,  158  N.  Y.  Supp.  467.  . 

Egburt  E.  Woodbury,  Atty.  Gen.  (Benjamin  McClung,  of  Albany,  of 
counsel),  for  plaintiff. 
Edward  M.  Angell,  of  Glens  Falls,  for. defendant, 
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BORST,  J,  Tliis  action  was  brought  by  the  plaintiff  in  ejectment  tb 
recover  fiotti  the  defraidant  certain  lands  situate  in  Warren  county. 
An  answer  was  interposed  denying  plaintiff's  title  and  assei^ing  title  in 
the  defendant  Thereupon  and  in  Febhxary,  1905,  the  tiien  forest, 
fish  and  game  commissioner,  purporting  to  act  for  the  plaintiff,  en- 
tered into  a  written  agreement  with  the  defendant  that  the  claims  of 
title  to  the  lands  involved  be  settled ;  that  defendant  should  take  judg- 
ment dismissing  the  complaint  and  adjudging  that  defendant  was  the 
owner  of  the  lands  in  question  and  that  &e  defendant  should  deliver 
to  the  plaintiff  a  deed  of  the  lands  described  in  the  complaint,  re- 
serving to  the  defendant  the  right  to  enter  upon  a  part  of  the  lands 
for  a  period  of  ten  years  and  cut  and  remove  therefrom  the  softwood 
timber  eig^t  inches  and  above  in  diameter,  and  that  the  defendant 
should  also  convey,  subject  to  a  similar  reservation,  a  certain  other  par- 
cel of  land  to  the  plaintiff.  Thereupon,  pursuant  to  the  agreement, 
the  deeds  were  delivered  to  the'  plaintiff,  who  went  into  possession  of 
tlie  property  and  has  since  paid  the  taxes  thereon ;  the  defendant  re- 
moving the  softwood  timber.  The  amount  of  this  does  not  appear. 
However,  as  the  tract  is  a  large  one  and  the  amount  of  timber  was  a 
subject  of  consideration  by  the  parties,  it  must  have  been  a  substantial 
amount.  The  judgment  was  entered  in  1905  and  conveyances  made 
to  the  plaintiff  by  thfe  defendant  in  conformity  with  the  agreement. 
Defendant  now  moves  to  set  aside  the  judgment  an(l  agreement  and 
the  stipulation  made  by  the  attorneys  in  the  action  stipulating  for  its 
discontinuance. 

In  a  similar  action  between  these  parties  affecting  lands  in  Essex 
county,  a  judgment  entered  on  a  similar  agreement  was,  on  plaintiffs 
motion,  set  aside  and  vacated  on  the  ground  that  the  forest,  fish  and 
game  commissioner  had  no  authority  to  enter  into  the  agreement,  and 
Siat  it  did  not  bind  the  state.  The  Court  of  Appeals,  in  People  v. 
Santa  Clara  Lumber  Co.,  213  N.  Y.  61,  106  N.  E.  927,  held  that  a 
judgment  entered  in  an  action  under  circumstances  similar  to  that 
entered  into  in  this  action  did  not  bind  the  state,  and  that  the  state 
was  not  estopped  against  maintaining  an  action  to  have  the  judgment 
and  the  agreement  on  which  it  was  entered  vacated  and  set  aside,  and 
that  such  agreement  and  judgment  were  void.  United  States  v.  Lee, 
Wilson  &  Co.  (D.  C.)  214  Fed.  630,  651,  previously  decided;  People  v. 
Witherbee,  164  N.  Y.  Supp.  915. 

It  is  urged  on  behalf  of  the  defendant  that,  as  the  judgment  is  void, 
it  should  be  vacated ;  that  it  does  not  bind  either  party ;  that,  a  judg- 
ment entered  under  a  similar  agreement  having  been  vacated,  the  de- 
fendant is  entitled  to  the  same  relief  as  that  accorded  the  plaintiff  in 
the  other  action  in  which  the  parties  herein  were  parties. 

[t,  2]  While  the  judgment  entered  pursuant  to  the  agreement  is 
void  and  cannot  be  used  as  evidence  for  or  against  either  party,  yet  the 
question  presents  itself  whether  the  defendant,  having  accepted  the 
provisions  of  the  agreement  giving  it  the  right  to  remove  the  timber 
from  the  land,  may  now  have  the  judgment  vacated.  23  Cyc.  897. 
The  parties  stand  in  different  situations  before  the  court  on  this  ap- 
plication.' The  judgment  is  void  as  declared  by  the  Court  of  Appeals 
in  the  Santa  Clara  Lumber  Case  as  to  eadi  party  and  does  not  estop 
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either  party  from  questioning  it  when  it  is  sought  to  assert  a  right 
under  it.  But  the  position  of  the  parties  is  different  when  they  ask  f  oi* 
relief  such  as  is  now  sought.  On  bdialf  of  the  defendant,  die  judg- 
ment was  entered  by  auSiority  and  it  has  taken  the  fruits  of  such 
judgment.  It  may  not  now  be  heard  to  ask  to  have  the  agreement  and 
judgment  vacated  under  which  it  acted  and  had  authority  to  enter  into. 
In  2  Black  on  Rescission  and  Cancellation,  §  60B,  at  page  1404-,  it  is 
said: 

"A  party  to  a  contract  may  be  estopped  from  urging  hlg  dlsdbiarge  from 
liability  on  it  by  reason  of  the  other's  want  of  authority  to  make  it  And  the 
assertion  of  a  claim  fouided  oo  the  contract,  or  the  retention  of  a  right  or 
benefit  accruing  under  It,  Is  such  an  acquiescence  In  the  situation  as  will 
estop  the  party  from  afterwards  Seeking  to  rescind  It" — citing  Pancoast  v. 
Trarelers'  Ins.  Co.,  79  Ind.  172,  178,  In  which  numerous  authorities  are 
cited  In  support  of  the  proposition. 

The  rule  thus  stated  is,  it  seems  to  me,  sound  and  should  control 
this  motion. 

The  motion  is  therefore  denied,  with  $10  costs.  A  draft  order  may 
be  submitted  accordingly. 


(179  Aw.  Olv.  242) 

OARDNBR  V.  H.  O.  BOHACK  CO.,  Inc. 

(Supreme  GDnrt,  Appellate  Dlrlslon,  Second  Department    Jaly  81,  1917.) 

ANI3IAU3  «=»74(5) — Pessonai.  Injtjmks — Knowijedob  o»  Viciotrs  Pbopensi- 

TIES — SUFFICIENOY  OF  EVIDENCE. 

Verdict  that  the  keeper  of  a  market  Is  nogllgent  in  erposlng  the  person 
of  a  customer  to  the  frenzy  of  his  cat,  which  bad  a  propensity  for  at- 
tacking visiting  dogs,  la  Justltied,  where  such  customer  is  injured  in  the 
course  of  an  attack  on  her  dog;  it  appearing  that  another  customer  had 
previously  suffered  injury  in  the  course  of  such  an  attack. 

Jenks,  P.  J,,  and  Blackmar,  J.,  dissent 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Henrietta  Gardner  against  H.  C.  Bohack  Co.,  Inc.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  BLACKMAR,  JJ. 

F.  H.  J.  Maxwell,  of  New  York  City,  for  appellant 
Frank  L.  Tyson,  of  New  York  City,  for  respondent, 

THOMAS,  J.  The  defendant  kept  a  market  to  which  he  invited 
customers,  who,  as  he  knew,  came  with  their  dogs.  Such  was  the 
habit  of  the  plaintiff.  The  defendant  had  a  cat  with  a  kitten.  The 
cat,  following  her  propensity,  attacked  the  visiting  dogs,  and  pursued 
them  even  when  they  were  in  the  immediate  protection  of  their  own- 
ers. In  the  present  case  the  plaintiff,  to  guard  it  from  the  onset  of 
the  cat,  had  taken  up  her  dog  and  placed  it  on  a  stool  beside  her,  so 
that  she  intervened  between  it  and  the  cat,  but  the  cat  carried  forward 
its  attack  on  the  dog,  and  in  the  course  of  it  the  plaintiff  was  hurt. 
On  a  previous  occasion  a  woman  had  taken  up  her  dog,  and  yet  the 
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cat  attjunpted  to  reach  it  and  tofe  the  wbrnan-s  dress.  In  "neither  case 
was  the  propensity  of  the  cat  directed  against  the  woman,  bat  she  was 
involved  in  the  attack  on  the  dog".  The  jury  was  justified,  in  view  of 
the  previous  incident,  in  findirig  that  the  defendant  was  negligent  in 
exposing  the  person  of  his  customer  to  the  frenzy  of  the  cat,  although 
the  dog  alone  animated  it. 

The  judgment  should  be  affirmed,  with  costs. 

STAPLETON  and  RICH,  JJ.,  concur. 

.BLACKMAR,  J.  (dissenting).  It  is  lawful  to  keep  domestic  animals 
which  furnish  aid,  comfort,  or  pleasure  to  mankind ;  and  if  injury  is 
done  to  others  tiiereby,  the  owner,  or  the  one  who  harbors  them,  is  not 
necessarily  liable.  If  their  natural  propensities  are  such  that  they  may, 
under  certain  circumstances,  injure  others,  the  owner  is  bound  to  use 
reasonable  care  to  restrain  them.  If  such  care  is  lacking,  it  is  negli- 
gence ;  and  if  injury  results,  the  owner  must  answer  to  the  result  of 
such  n^igence.  To  an  action  based  on  such  negligence,  contributory 
negligence  is  a  defense.  Such,  for  instance,  is  the  case  of  a  horse  left 
untied  or  negligently  permitted  to  stray  in  the  streets.  Mills  v.  Bunke, 
59  App.  Div.  39,  69  N.  Y.  Supp.  96;  Farber  v.  Roginsky,  123  App. 
Div.  38,  107  N.  Y.  Supp.  331 ;'  Hammond  v.  Melton,  42  111.  App.  186. 
As  it  is  lawful  to  keep  the  horse,  the  law  imposes  upon  the  owner  only 
the  duty  of  exercising  due  care  to  so  restrain  it  that  it  will  not,  when 
acting  according  to  its  nature,  injure  mankind. 

On  the  other  hand,  if  ono  keeps  a  wild  animal  which,  according  to  the 
experience  of  mankind,  is  dangerous  to  man,  he  is  bound  at  his  peril 
to  restrain  it,  and  if  it  injures  another  the  owner  is  liable,  in  the  ab- 
sence of  such  conduct  on  the  part  of  the  person  injured,  as  practically 
invites  the  injury.  Filburn  v.  People's  Palace  &  Aquarium  Company, 
L.  R.,  25  Q.  B.  258.  The  one  who  harbors  such  an  animal  is  liable 
for  damages  as  upon  an  action  for  nuisance,  and  to  such  action  con- 
tributory negligence  is  not  a  defense.  In  certain  cases  the  liability  of 
one  who  keeps  a  domestic  animal  is  like  that  of  one  who  harbors  an 
animal  not  recognized  as  harmless.  This  is  the  case  where  the  do- 
mestic animal  is  shown  to  be  vicious  and  dangerous  to  mankind  to  the 
knowledge  of  the  owner.  In  such  case  the  master  is  liable  for  the 
injury  absolutely,  and  there  is  no  defense  except  such  conduct  on  the 
part  of  the  plaintiff  as  amoimts  to  voluntarily  bringing  the  injury  on 
himself.  Lynch  v.  McNally,  73  N.  Y.  347 ;  MuUer  v.  McKesson,  73 
N.  Y.  195,  29  Am.  Rep.  123;  Hahnke  v.  Friederich,  140  N.  Y.  224, 
35  N.  E.  487;  Brice  v.  Bauer,  108  N.  Y.  428,  15  N.  E.  695,  2  Am. 
St.  Rep.  454. 

The  jury  were  put  out  on  special  findings  of  negligence  of  defend- 
ant and  contributory  negligence  of  the  plaintiff ;  but  the  court  instnict- 
ed  them,  in  effect,  that  they  could  not  find  the  defendant  negligent  un- 
less they  found  that  the  cat  was  vicious  to  the  knowledge  of  the. de- 
fendant. Under  this  charge  the  question  of  contributory  negligence 
had  no  place  in  the  case,  but  of  this  defendant  cannot  complain. 

The  charge  was  undoubtedly  correct,  ior  unless  the  cat  was  vicious 
to  the  knowledge  of  the  defendant,  it  was  not  negligent  to  keep  it  in 
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a  butchier  shop,  for  it  Js  not  a  natural  propensity  pt  a  cat,  even  if 
nourishing  a  knten,  to  attack  human  beings.  The  oitly  evidence  that 
the  cat  was  vicious  was  that  it  had  once  before  attacked  a  dog.  But 
the  question  was  not  vaguely  whether  the  cat  was  vicious,  but  con- 
cretely whether  ;t  was  dangerous  to  mankind.  .The  fact  that  a  cat  will 
attack  a  dog  does  not  charge  its  keeper  witli  knowledge  that  it  will 
attack  a  human  being.  So  in  Osborne  y.  Chocqueely  L.  R.  1896,  2 
Q.  B.  Div.  109,  it  was  held  that  evidence  that  a  dog  had  attacked  a 
goat  was  no  evidence  of  a. scienter  which  would  sustain  a  cause  of 
action  for  attacking  a  man.  In  Strubing  y.  Mahar,  ,46  ApP-  Div.  409, 
61  N.  Y;  Supp.  799,  evidence  that  the  dog  had  fought  with  other  dogs 
did  not  chai^  its  owner  with  knowledge  that  it  would  attack  a  man. 
Scienter  is  an  essential  element  of  this  action.  Simpson  v.  Griggs,  58 
Hun,  393,  12  N.  Y.  Supp.  162;  Duval  v.  Bamaby,  75  App.  Div.  154, 
77  N.  Y.  Supp,  337;  Bauer  v.  Lyons,  23  App,  Div.  20*.  48  N.  Y.  Supp. 
729.  The  propensity  of  a  cat  with  a  kitten  to  attack  a  dog  is  too  remote 
from  the  inclination  to  attack  mankind  to  chaise  the  defendant  with 
scienter. 

I  vote  to  reverse  the  judgment  upon  the  erroneous  finding  that  the 
cat  was  vicious  to  the  knowledge  of  the  defendant,  and  for  a  new  trial, 
costs  to  abide  the  event. 

JENKS,  P.  J.,  concurs. 

(179  App.  Div.- 258) 

la  re  KENNET'S  WHiL. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    July  31,  1917.) 

1.  WnXS  *=»120 — BXECDTION — ^PUBLICATIOW  AWD  REQtntST  TO  WlTWIISSKS. 

Evidence  that  testator's  bookkeeper  read  his  will  and  attestation  clause 
In  his  presence,  and  that  testator  nodded  when  one  of  the  witnesses  was 
asked  to  sign.  Is  not  sufficient  to  show  publication  of  wUl,  or  request  to 
witnesses  to  sign,  where  he  was  at  the  time  a  mental  and  physical  wreck, 
near  death  from  chronic  alcoholism,  when  the  will  nullities  a  long- 
cherished  plan  of  equal  distribution  of  his  property  among  Ms  10  children, 
and  when  the  scene  Is  staged  by  his  eldest  son,  who  takes  nearly  half  the 
estate  under  the  new  will. 

2.  Wiixa  €=>120 — EIjcecutoes — Pubuoation  and  BcQincsT  to  WnirassBa 

A  testator  may,  in  publishing  his  will  and  requesting  witnesses  to  sign, 
adopt  the  words  of  another  in  any  way  which  evidences  such  adoption ; 
but,  in  determining  whether  he  did,  the  mental  and  physical  condition 
of  testator,  the  character  of  the  testamentary  disposition,  and  the  agency 
of  the  chief  beneficiary  must  be  considered. 

3.  Wills  «=!>302(5) — Pbobate— Weight  of  Evidbnoj! — Athsbtation  Gi^ube. 

When  the  attesting  witnesses  are  dead,  forgetful,  or  hostile  to  pro- 
ponents, an  attestation  clause  adds  weight  to  slight  evidence  of  regular 
execution;  but  it  Is  a  mere  extrajudicial  hearsay  statement,  entitled  to 
little  weight,  where  all  the  witnesses  agree,  and  everything  that  happened 
at  execution  of  will  Is  minutely  detailed. 

Appeal  from  Surrogate's  Court,  Kings  County. 
Petition  of  Hugh  Kenney  to  prove  the  last  will  and  testament  of 
Hugh  Kenney,  deceased.    From  a  decree  admittu^  the  will  to  probate, 
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Mary.  £.   Mer&fin  arid  ahoth^  appeal.     Reversed,   and  'aevf  trial 
granted. 

Ai^ed  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Robert  H.  Koehler,  of  New  York  City,  for  appellant  Merklin. 
Alfred  C.  B.  McNevin,  of  New  York  City  (George  K.  Hunton,  of 
Brooklyn,  on  the  brief),  for  appellant,  special  guardian, 
Charles  Goldzier,  of  New  York  City,  for  respondent 

BLACKMAR,  J.  There  are  certain  aspects  of  this  case  which  re- 
quire that,  it  should  be  made  clearly  to  appear  that  the  testator  knew 
that  the  paper  which  he  signed  was  a  will.  He  was  in  the  last  stages 
of  chronic  alcoholism,  which  in  eight  days  ended  in  death.  He  was 
every  day,  and  nearly  all  the  time,  subject  to  the  influence  of  alcohol. 
Neitiber  of  his  physicians  believed  him  to  be  rational.  The  will  was 
contrary  to  his  fixed  testamentary  intentions,  expressed  in  a  will  ex- 
ecuted about  tiiree  years  before,  and  entertained  certainly  as  late  as 
three  months  before  his  death.  It  was  produced  by  the  son,  who  was 
the  chief  beneficiary,  and  there  was  nothing  to  show  that  the  testator 
had  any  connection  with  the  paper  before  mat  time.  Even  if  the  evi- 
dence justified  the  finding  that  he  had  testamentary  capacity,  which  is 
at  least  doubtful,  the  case  required  reasonably  clear  evidence  that  the 
testator  understood  that  the  paper  there  signed  and  witnessed  was  his 
will. 

[1]  The  statute  prescribes  formalities  of  execution,  which  must  be 
followed  strictly,  for  the  purpose  of  rendering  it  certain  that  the  in- 
strument is  the  testator's  will.  A  will  caimot  be  proved  in  any  way 
but  by  showing  compliance  with  such  requirements.  It  is  necessary, 
among  other  requirements,  that  the  testator  should  declare  in  the  pres- 
enteof  two  witnesses  that  the  paper. is  his  will;  that  he  should  re- 
quest the  witnesses  to  whom  the  declaration  was  made  to  sign  as  at- 
testing witnesses  in  his  presence.  No  particular  words  are  necessary 
for  the  declaration,  nor  need  there  be  any  formality  in  the  request. 
But  the  substance  of  these  things  must  be  done.  In  this  case  the  tes- 
tator said  nothing.  He  did  not  with  his  own  tongue  declare  that  the 
document  was  his  will,  nor  request  the  two  witnesses  to  sign.  No 
word  of  his  indicates  that  he  had  any  conception  of  what  was  taking 
place.  The  evidence  that  he  made  tne  necessary  declaratioii  and  re- 
quest is  found  only  in  the  fact  that  the  bookkeeper  read  the  will  and 
flie  attestation  clause,  and  that  the  testator  nodded  when  one  of  the 
witnesses  was  asked  by  the  bookkeeper  to  sign.  Silence  and  the  simple 
nod  may  satisfy  the  statute,  if  the  testator  is  of  undoubted  mental 
alertness,  as  was  the  case  in  Matter  of  Nelson,  141  N.  Y.  152,  36  N. 
E.  3 ;  but  I  do  not  think  such  evidence  sufficient  in  the  case  of  a  tes- 
tator weakened  mentally  and  physically  by  alcohol,  which  was  wreck- 
ing both  body  and  mind  and  bringing  him  to  speedy  death,  who  was 
nervous,  trembling,  and  agitated  to  3ie  point  of  tears,  when  the  act 
which  he  is  doing  nullifies  a  long-cherished  plan  of  equal  distribution 
of  his  property  among  his  ten  children,  and  when  the  scene  is  staged 
by  ]iis.ddest  son,  who  takes  nearly  half  the  estate  under  the  new  will. 
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[2,3]  A  testatdr  may,  in  making  the  declaration  and  request,  adopt 
the  words  of  another,  in  any  way  which  evidences  such  adoption ;  but, 
in  detennining  whether  he  did,  the  mental  and  physical  condition  of  the 
testator,  the  diaracter  of  the  testamentary  disposition,  and  the  agency 
of  the  chief  beneficiary  must  be  considered.  When  the  witnesses  are 
dead,  when  they  are  forgetful,  or  when  they  are  hostile,  an  attestation 
clause  adds  weight  to  slight  evidence  of  regular  execution  (Matter  of 
Will  of  Cottrell,  95  N.  Y.  329) ;  but  I  apprehend  that  it  is  a  mere  extra- 
judicial hearsay  statement  in  a  case  where  the  witnesses  are  apparently 
friendly  to  the  proponent  and  are  testifying  to  recent  occurrences, 
without  any  indication  of  failure  of  recollection.  When  everything 
that  happened  at  the  execution  of  the  will  is  detailed  minutely,  and 
the  accounts  of  witnesses  both  for  the  respondent  and  the  contestant 
substantially  agree,  the  presence  or  absence  of  an  attestation  clause 
can  have  little,  if  any,  weight.  If  the  execution  had  been  supervised 
by  an  expert  lawyer,  it  would  be  easier  to  believe  that  legal  formali- 
ties had  been  followed;  but  I  think  that  all  who  are  experienced  in 
the  practice  and  administration  of  the  law  recognize  that  with  laymen, 
especially  those  of  slight  education,  little  attention  is  paid  to  formal 
legal  expressions.  That  was  the  case  of  this  will.  Some  lawyer  had 
drawn  it  and  placed  it  in  the  hands  of  the  son  Hugh,  and  he,  with 
workmen  from  the  shop  and  a  bookkeeper,  undertook  to  supervise  its 
execution.  Three  of  them  testified,  and  there  is  no  reason  to  think 
that  they  did  not  remember  what  took  place,  or  that  they  did  not  in- 
tend to  tell  the  truth.  I  think  we  must  look  to  the  evidence  to  learn 
the  way  in  which  the  ceremony  was  gone  through,  without  regard  to 
the  attestation  clause.  From  the  facts  so  established,  I  believe  that 
the  inference  cannot  be  fairly  drawn  that  the  testator  knowingly  ex- 
ecuted the  will  propounded,  or  that  it  was  done  with  tiie  formalities 
required  by  statute. 

The  decree  of  the  Surrogate's  Court  of  Kings  county  should  bie  re- 
versed, and  a  new  trial  granted  before  a  jury  in  the  Surrogate's  Court; 
costs  to  abide  the  event.    All  concur. 


<17»  App.  Dlv.  232) 

PEOPLE  ex  rel.  GLBASON  v.  PUEDT  et  al.,  Tax  Oom'rs, 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  31,  1917.) 

Taxation  «=>220 — Exkmptionb — "Btjildino  not  Readt  pob  Occttpanct." 

Under  Greater  New  York  CJharter,  §  889a,  as  added  by  Laws  1913,  c  324, 
exempting  from  taxation  a  building  In  the  course  of  construction  com- 
menced since  the  preceding  first  day  of  October  and  not  ready  for  occu- 
pancy, the  building  is  the  unit  for  exemption,  and  a  building  only  par- 
tially "ready  for  occupancy"  is  exempt  from  taxation. 

Appeal  from  Special  Term,  Kings  County. 

Proceedings  by  the  People,  etc.,  on  relation  of  Michael  F.  Gleason, 
against  Lawson  Purdy  and  others,  as  commissioners  of  Taxes  and 
Assessment  of  the  City  of  New  York.  From  a  final  order  of  the  Spe- 
cial Term,  defendants  appesd.    Affirmed,  with  costs  and  disbursements. 
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Argued  before  TENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  RICH,  JJ. 

Waiiam  H.  King,  of  New  York  City  (Lamar  Hardy,  Corp.  Coun- 
sel, and  Charles  J.  Druhan,  both  of  New  York  City,  on  the  brief),  for 
appellants. 

M.  F.  McGoldrick,  of  Brooklyn,  for  respondent 

THOMAS,  J.  On  April  21,  1915,  the  relator  owned  land  which  ex- 
tended 4OY2.  feet  on  Eastern  Parkway  and  120  feet  and  7  inches  on 
Kingston  avenue,  and  thereupon  he  undertook  to  erect  a  building  of 
seven  stories,  on  the  ground  floor  of  which  should  be  seven  stores, 
entered  from  Kingston  avenue,  over  which  should  be  sixteen  apart- 
ments, entered  from  Eastern  Parkway.  On  October  1,  1915,  five  of 
the  stores  were  occupied  and  open,  and  the  rent  of  the  five  stores  be- 
gan October  1,  1915.  Four  apartments  were  occupied  by  families  on 
October  1,  1915,  and  two  of  them  had  been  so  occupied  for  a  short 
time  before  October  1st,  at  which  date  the  leases  began,  although  the 
rent  ran  only  from  October  15th  (1915).  In  such  four  apartments  the 
relator  testified  that  there  remained  undone  "some  little  plumbing, 
and  a  little  carpenter  work,  small  things  to  be  finished  up."  Such  four 
apartments  on  October  1,  1915,  were  practically  ready  for  occupancy. 
The  remaining  apartments  were  not  finished  in  substantial  particulars, 
and  such  was  also  the  condition  of  the  main  hall  and  vestibule  and 
certain  of  the  stairs  leading  to  the  apartments.  The  work  on  the  build- 
ing continued  into  Decem&r. 

Section  889a  of  the  New  York  Charter  provides : 

"A  building  in  course  of  construction  conninenced  since  tbe  preceding  first 
day  of  October  and  not  ready  for  occupancy,  sball  not  be  assessed." 

The  land  was  assessed  at  $12,000,  and  the  assessment  laid  for  the 
land  improved  as  of  October  1,  1915,  was  $45,000.  So  it  appears  that 
$33,000  was  for  the  improvement.  Was  the  building  exempt  from  as- 
sessment? There  was  one  lot  and  one  building.  The  stores  seem  to 
have  been  ready  for  occupancy,  and  five  were  occupied.  Four  apart- 
ments could  be  occupied  with  the  inconvenience  of  some  minor  things 
to  be  done  and  the  more  noticeable  inconvenience  of  some  unfinished 
approaches.  The  twelve  other  apartments  and  some  of  the  common 
ways  were  clearly  in  the  course  of  construction.  Did  the  finished  con- 
dition of  a  part  and  the  occupancy  thereof  make  the  building  "ready 
for  occupancy"  and  take  it  out  of  "course  of  construction,"  or  did  the 
unfinished  part  give  it  the  status  of  a  buildingin  the  "course  of  con- 
struction," and  not  "ready  for  occupancy"?  The  building  is  the  unit 
for  measuring  the  exemption.  The  exemption  from,  or  liability  to, 
assessment  is  not  determinable  by  any  degree  of  progress  in  building 
short  of  completion.  A  building  in  its  entirety  is  not  ready  for  oc- 
cupancy when,  it  is  partly  ready  for  use.  If  the  question  were  whether 
a  contractor  had  made  this  building  ready  for  occupancy  on  October 
1,  1915,  it  would  be  decided  that  he  had  not.  The  Tenement  House 
Department  refused  a  certificate  of  completion,  but  found  60  viola- 
tions, and  under  section  1344  of  the  Charter  it  could  not  be  occupied. 
160N.Y.a— 81 
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The  relator  seems  to  have  become  involved  in  difficulty  for  violation  of 
that  section.  The  normal  use  of  a  part  of  a  building  shows  that  such 
part  is  completed,  but  its  usable  availability  could  in  other  ways  be 
made  to  appear,  even  if  it  were  not  in  fact  occupied. 

It  is  quite  usual  to  finish  a  room,  or  rooms,  or  some  particular  part 
of  a  building,  before  the  completion  of  the  remainder.  But  such  par- 
tial capacity  for  occupancy  does  not  determine  that  the  building  is 
ready  for  occupancy.  In  the  present  case  there  is  no  bad  faith,  eva- 
sion, or  concealment.  The  1st  of  October  is  the  date  when  the  letting 
in  the  fall  begins,  and  chances  to  be  coincident  with  the  taxable  status 
date,  and  the  relator  tried  to  have  his  building  ready  for  the  renting 
season.  With  some  inconveniences  to  his  tenants,  in  some  cases  en- 
forced to  take  possession,  he  procured  a  portion  of  his  building  to  be 
occupied  on  October  1st,  albeit  as  regards  the  apartments  without 
compensation  until  October  15th.  It  was  a  saving  prudence,  but  in  my 
judgment  it  does  not  prove  that  his  building  was  not  still  in  the  course 
of  construction.  That  substantial  and  necessary  work  remained  is 
undoubted  An  owner  would  not  be  allowed  to  trifle  with  the  comple- 
tion of  his  building  in  minor  details  provided  it  were  substantially 
completed  and  reasonably  ready  for  occupancy.  That  is  not  the  pres- 
ent case.  The  appellant  would  have  it  appear  that  there  was  no  sep- 
arate assessment  of  the  building.  The  return  to  the  writ  shows  that 
the  unimproved  value  of  the  real  estate  was  fixed  at  $12,000,  and  its 
value  with  improvements  was  $45,000.  The  return  also  shows  clearly 
that  the  assessment  of  the.  lot  with  improvements  related  to  the  build- 
ing. If  the  building  was  in  the  course  of  construction,  it  was  exempt, 
and  the  assessment  was  illegal.  There  was  no  occasion  for  showing 
that  there  was  an  overvaluation. 

The  assessing  officers  do  not  pretend  that  the  assessment  beyond 
$12,000  related  to  the  land  unimproved  by  the  building.  They  passed 
on  the  question  of  exemption,  but  they  had  no  jurisdiction  to  assess 
the  improvement,  if  the  facts  showed  exemption.  The  facts  were  and 
are  undisputed.  The  only  question  was  whether,  in  the  light  of  them, 
the  statute  of  exemption  applied.  The  assessors  could  not  make  it 
inapplicable  by  construing  erroneously  the  statute.  The  building  was 
exempt  as  a  matter  of  law  because  the  statute  under  the  existing  state 
of  facts  made  it  exempt.  It  was  sufficient  for  the  relator  to  show  that 
the  building  was  not  completed.  The  relator's  application  was  denied 
because,  after  re-examination  and  report  by  the  deputy  tax  commis- 
sioner, it  was  decided  "that  the  relator's  building  was  ready  for  occu- 
pancy on  October  1,  1915." 

The  final  order  should  be  affirmed,  with  $50  costs  and  disburse- 
ments.   All  concur,  except  JENKS,  P.  J.,  not  voting. 
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(101  Misc.  Bep.  57) 

CABTHAGE  DEVELOPMENT  CO.,  Inc.,  T.  CtJSHMAN  et  tO. 

(Sapreme  Court,  Equity  Term,  Monroe  County.    August  4,  1917.) 

1.  Wills  ©='229 — Attaokino  VAwnrrT  o»  Pbobatb — Pabiiks. 

Plaintiff,  who  liolds  title  to  land  tlirough  lielrs.  Is  entitled  to  attaclL  the 
Talidity  of  the  will  and  its  probate. 

2.  Wills  ^=>322 — Execution — Pboba.tk. 

Where  the  surrogate,  in  proceedings  for  the  probate  of  a  will,  failed  to 
cause  the  subscribing  witnesses  to  be  «camlned  before  him  and  their 
testimony  reduced  to  writing  under  oath,  as  required  at  the  time  of  its 
execution  by  statute  (Laws  1837,  c.  460,  §§  10,  11,  17),  he  acquired  no 
Jurisdiction,  although  all  the  heirs,  by  an  admission,  signed  and  accepted, 
but  not  sworn  to,  conceded  that  the  will  was  properly  executed. 

3.  Wills  9=>418 — ^Decree  of  Peobate — Presumptive  Value. 

The  presumptive  value  of  the  surrogate's  decree  of  probate,  so  far  as  it 
relates  to  real  estate,  is  rebutted  by  the  record  of  his  failure  to  require 
sworn  evidence  of  the  execution  of  the  wlU,  as  required  by  statute. 

4.  AnvEBSB  Possession  ^s>62(1) — Evidence — Sufficiency. 

Where,  after  inheriting  one-fourth  of  the  premises  and  receiving  deeds 
from  the  other  heirs  to  the  remaining  three-fourths,  N.  held  the  premises 
for  more  than  20  years  under  open  and  undisputed  claim  of  title  thereto, 
the  ownership  of  the  plaintiff,  claiming  under  him,  was  indefeasible. 

Action  by  the  Carthage  Development  Company,  Incorporated, 
against  Prank  L.  Cushman  and  others.  Judgment  for  plaintiff,  with 
costs. 

Camahan,  Adams,  Jameson  &  Pierce,  of  Rochester,  for  plaintiff. 
Frederic  G.  Rita,  of  Brooklyn,  for  defendants. 

SAWYER,  J.  Charles  Moulson  died  in  the  year  1870,  leaving  him 
surviving  four  brothers,  Robert  W.  Moulson,  George  Moulson,  'fiiom- 
as  Moulson,  and  Samuel  Moulson,  who  were  his  only  heirs  and  next 
of  kin.  On  June  7,  1871,  an  instrument  purporting  to  be  his  last  will 
and  testament  was  admitted  to  probate  by  the  surrogate  of  Monroe 
county,  in  and  by  which  the  real  estate  here  in  controversy,  together 
with  other  property  of  decedent,  was  devised  unto  the  brothers  Rob- 
ert W.  Moulson  and  George  Moulson,  share  and  share  alike.  That 
same  day  Robert  W.  Moulson,  Thomas  Moulson,  and  Samuel  Moul- 
son each  conveyed  an  undivided  one-fourth  of  the  premises  to  the  said 
George  Moulson,  who  immediately  entered  into  possession,  and,  to- 
gether with  his  heirs  and  assigns,  has  ever  since  continued  in  the 
actual  and  undisputed  possession  lliereof  under  claim  of  title.  It  is 
now  said  by  the  defendant  Prank  L.  Cushman,  that  Robert  W.  Moul- 
son to  whom  he  stands  in  succession,  took  one-half  of  the  premises 
under  the  alleged  will,  and,  having  conveyed  away  only  an  undivided 
one-fourth  thereof,  ownership  of  the  remaining  one-fourth  is  vested 
in  him,  and  judgment  to  that  effect  is  demanded  by  him. 

[1]  Plaintiff's  theory  is  that  the  probate  of  such  last  will  and  testa- 
ment was  had  without  jurisdiction  and  without  proof  that  same  com- 
plied with  the  requirements  of  the  statute,  and  that  same  was  there- 
fore ineffectual  for  the  conveyance  of  real  estate ;  that,  in  consequence, 
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the  real  property  descended  to  the  four  brothers,  share  and  share  alike, 
as  by  intestacy,  and  the  deeds  mentioned,  together  with  the  one-fourth 
he  acquired  by  inheritance,  established  in  George  Moulson  absolute  ti- 
tle to  all  the  premises.  Plaintiif,  who  holds  title  through  the  said 
George  Moulson,  is  entitled  to  here  attack  such  will  and  its  probate. 
In  the  Matter  of  Kellum,  50  N.  Y.  298;  Hoyt  v.  Hoyt,  112  N.  Y. 
493-504,  20  N.  E.  402;  Dater  v.  Willson,  36  Hun,  546;  Matter  of 
Davis'  Will,  59  Misc.  Rep.  310,  112  N.  Y.  Supp.  265. 

At  the  time  of  the  execution  of  the  alleged  will  (September  1,  1866), 
and  at  the  time  of  its  probate  in  June,  1871,  the  requirements  for  the 
valid  execution  of  a  will  and  for  the  procedure  for  its  probate  were, 
substantially,  the  same  as  they  are  now.  Laws  1837,  c  460,  §§  10,  11, 
17.  The  will  must  have  been  subscribed  by  the  testator  in  the  presence 
of  each  of  at  least  two  witnesses,  or  must  have  been  acknowledged  by 
him  to  have  been  subscribed  to  each  of  such  attesting  witnesses,  or  to 
such  of  them  as  were  not  present  at  the  making  of  the  subscription.  At 
the  time  of  making  such  subscription,  or  at  the  time  of  acknowledging 
the  same,  or  both,  as  the  case  might  be,  the  testator  must  have  de- 
clared in  the  presence  of  each  witness  that  the  instrument  was  his  will, 
whereupon  each  of  the  attesting  witnesses  must  have  signed  his  name 
as  a  witness  thereto,  at  the  end  of  the  will,  and  at  the  request  of  the 
testator. 

The  procedure  of  probate  required  the  surrogate  to  cause  the  wit- 
nesses to  be  examined  before  him ;  that  all  such  proofs  and  examina- 
tions be  reduced  to  writing ;  that  at  least  two  of  the  witnesses  of  such 
will,  if  so  many  were  living  in  the  state,  of  sound  mind,  and  not  dis- 
abled from  age  or  sickness,  or  infirmity,  be  produced  and  examined ; 
that  the  surrogate  inquire  particularly  into  the  facts  and  circum- 
stances before  establishing  the  same,  or  granting  letters  testamentary 
or  of  administration.  There  is  a  further  provision  that  no  will  shall 
be  admitted  to  probate  until  such  witnesses  have  been  examined,  and 
before  "admitting  the  same  to  probate  the  surrogate  shall  be  satisfied 
of  its  genuineness  and  validity." 

This  entire  scheme  of  probate  procedure  contemplates  that  a  de- 
cree admitting  a  will  to  probate  shall  be  based  only  upon  sworn  tes- 
timony of  sufficient  weight  and  value  to  satisfy  the  surrogate  of  the 
genuineness  and  validity  of  the  instrument  propounded.  No  substi- 
tute nor  alternative  for  such  procedure  is  provided,  either  in  terms 
or  by  implication.  It  is  well-settled  law  that  a  Surrogate's  Court  is 
of  limited  jurisdiction,  and  can  only  act  as  provided  by  statute,  and 
it  follows  that  an  effective  decree  of  probate  can  only  be  founded 
upon  facts  arrived  at  in  the  statutory  manner. 

[2]  The  record  of  the  probate  of  this  alleged  will  shows,  upon  its 
face,  that  the  paper  was  never  declared  by  Mr.  Moulson  to  be  his  last 
will  and  testament,  nor  published  by  him  as  such ;  neither  is  there  any 
proof  that  the  witnesses  saw  it  signed,  nor  that  he  acknowledged  to 
either  of  them  the  signature  appended  thereto.  In  other  words,  it 
affirmatively  appears  there  was  no  sworn  evidence  before  the  surro- 
gate of  the  execution  of  the  will  in  the  manner  required  by  statute, 
nor  evidence  sufficient  to  invest  him  with  jurisdiction  for  its  probate. 
This  failure  of  proof  was  attempted  to  be  cured  by  an  admission  of 
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the  four  brothers  of  Mr.  Moulson,  signed  and  duly  acknowledged, 
but  not  sworn  to,  in  which  it  was  conceded  that  the  facts  which  the 
witnesses  declined  to  testify  to  under  oath  did  in  fact  exist,  and  the 
learned  surrc^te  evidently  considered  this  admission  as  sufficient  to 
cure  the  failure  of  proof,  accepted  it  for  that  purpose,  and  decreed 
probate  thereon. 

[3]  I  think  this  entirely  unwarranted.  As  has  been  said,  he  could 
only  acquire  jurisdiction  and  perform  his  official  duties  by  strict  con- 
formity to  his  governing  statutes,  and,  under  circumstances  such  as 
are  here  portrayed,  the  presumptive  value  of  his  decree  of  probate, 
so  far  as  same  relates  to  real  estate,  is  c(Mnpletely  rebutted  by  the  rec- 
ord of  his  failure  so  to  do.  That  the  four  brothers  of  Mr.  Moulson 
understood  this  thoroughly  is  evidenced  by  their  practical  construc- 
tion of  their  rights  and  adjustment  in.  accordance  therewith.  What- 
ever may  have  been  their  reason  for  imiting  in  the  unsworn  admis- 
sion filed  with  the  surrogate,  it  is  evident  they  believed  the  will  and 
its  probate  a  nullity,  and  that  the  property  did  not  pass  under  the  will 
to  Robert  and  George,  but  by  intestacy  to  the  four  of  them  in  equal 
shares. 

[4]  This  construction  of  their  rights  and  interests  was  in  accord 
with  the  facts  and  the  law.  The  record  of  probate  rebuts  the  pre- 
sumption of  the  decree,  and  as  a  result  Mr.  George  Moulson  inher- 
ited an  tmdivided  one-quarter  of  the  premises  in  question,  and  by  said 
deeds  of  June  7,  1871 ,  acquired  full  and  complete  title  to  the  other  un- 
divided three-quarters  thereof.  He  having  thereafter  held  same  for 
more  than  20  years  under  open  and  undisputed  claim  of  title  thereto, 
the  ownership  of  this  plaintiff,  claiming  under  him,  is  indefeasible, 
and  no  interest  therein  is  vested  in  the  defendant  Cushman. 

Judgment  is  directed  for  plaintiff  accordingly,  with  costs. 


(Id  Misc.  Kep.  47) 

Mckenzie  v.  woodward. 

(Siq>reme  Court,  Special  Term,  Monroe  County.    July  2,  1917.) 

(Syllabvs  J>1/  the  Court.) 

1.  Pabtition  <S=10!>(4) — Sale — Puiicbabeb. 

A  purchaser  at  a  partition  sale,  who  refuses  to  complete  his  purchase.  Is 
required  to  point  out  the  defect  relied  upon  In  the  title;  and  if  it  de- 
pends npoQ  an  impossible  or  remote  contingency,  or  upon  the  construction 
of  Inconsistent,  conflicting,  or  ambiguous  statements  In  the  aflldavits  on 
an  application  for  an  order  for  service  by  publication,  the  court  will  dis- 
regard the  defect,  and  will  give  the  statements  In  the  affidavits  such  ii 
constmctlon,  if  possible,  as  will  sustain  the  proceedings. 

2.  Pabtttiok  *=»109(6) — DKyEcrivE  Title — ^Pbocebdinos — Sbbticb  of   Sum- 

mons. 

Where  lurlsdiction  to  issue  an  order  for  servioe  of  a  summons  upon 
unknown  defendants  by  publication  depends  upon  the  construction  to  be 
given  to  conflicting,  inconsistent,  or  ambiguous  statements  in  the  atndavits 
upon  which  the  application  for  the  order  was  made,  the  supplemental 
summons,  bringing  in  unknown  defendants,  and  the  complaint  In  the 
action,  will  be  examined  to  ascertain  the  theory  of  the  application  for 
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tbe  order  and  the  Intention  of  the  plaintiff,  and  a  constmctlon  of  tbeae 
statements  In  the  affidavits  will  be  adopted,  if  possible,  which  will  sus- 
tain the  proceedings,  rather  than  one  which  Will  invalidate  them. 

Action  by  Oliver  R.  McKenzie  against  Henry  V.  Woodward,  as 
administrator.  On  motion  to  compel  purchaser  at  partition  sale  to 
complete  his  purchase.    Motion  granted. 

Henry  V.  Woodward,  of  Rochester,  for  the  motion. 
Andrew  E.  Tuck,  of  Rochester,  opposed. 

RODENBECK,  J.  [1]  1.  The  purchaser  at  a  judicial  sale,  at- 
tacking a  title,  has  the  burden  of  showing  facts  which  impair  the  ti- 
tle (Greenblatt  v.  Hermann,  144  N.  Y.  13,  38  N.  E.  966;  Seitz  v. 
Messerschmitt,  117  App.  Div.  401,  407,  102  N.  Y.  Supp.  732;  Hagan 
V.  Drucker,  90  App.  Div.  28,  85  N.  Y.  Supp.  601 ;  Goodwin  v.  Crooks, 
33  Misc.  Rep.  39,  68  N.  Y.  Supp.  219);  and  where  the  validity  of 
the  title  depends  on  an  impossible  or  remote  contingency,  the  court 
will  compel  specific  performance  (Perry  v.  Sampson,  112  N.  Y.  415, 
20  N.  E.  387;  Cambrelleng  v.  Purton,  125  N.  Y.  617,  26  N.  E.  907; 
Hamershlag  v.  Duryea,  58  App.  Div.  288,  68  N.  Y.  Supp.  1061 ;  Em- 
pire Realty  Corp.  v.  Sayre,  107  App.  Div.  415,  95  N.  Y.  Supp.  371-; 
Seitz  V.  Messerschmitt,  supra).  If  the  defect  relied  upon  is  based 
upon  the  construction  to  be  given  to  inconsistent,  conflicting,  or  am- 
biguous statements  in  affidavits  on  an  application  for  an  order  for 
service  by  publication,  the  court  will  g^ve  the  statements  in  the  affi- 
davits such  a  construction,  if  possible,  as  will  sustain  the  proceedings. 

[2]  2.  Following  these  rules,  the  order  for  service  by  publication 
in  this  case  should  be  sustained,  and  the  purchaser  upon  the  partition 
sale  should  be  required  to  complete  his  purchase.  The  only  question 
involved  on  this  motion  is  whether  or  not  the  affidavits  upon  which 
the  order  for  publication  was  made  against  unknown  defendants  was 
sufficient  to  confer  jurisdiction.  The  Code  provides  that  a  summons 
may  be  served  by  publication,  where  the  defendant  remains  unknown 
to  the  plaintiff  after  the  latter  has  made  diligent  inquiry.  Code  Civ. 
Proc.  §  438,  subd.  1.  While  the  action  was  pending,  one  of  the  de- 
fendants died,  and  the  plaintiff  sought  to  bring  in  as  unknown  heirs 
the  parties  who  would  be  entitled  to  inherit  her  share  of  the  real 
estate,  and  obtained  an  order  for  service  by  publication.  The  action 
proceeded  to  judgment  and  sale,  and  the  purchaser  now  refuses  to 
complete  the  purchase  on  the  ground  that  the  affidavits  upon  which 
the  order  for  service  by  publication  was  made  show  that  the  defend- 
ant died  intestate  without  leaving  any  persons  entitled  to  inherit  her 
interest  in  the  real  estate,  in  which  event  her  interest  escheated  to  the 
state,  which  should  have  been  made  a  party  defendant. 

The  objection  is  not  well  taken.  After  the  death  of  the  defendant, 
the  plaintiff  first  moved  to  amend  his  complaint,  and  for  that  pur- 
pose obtained  an  order  permitting  him  to  file  a  supplemental  complaint 
Upon  this  order  a  supplemental  complaint  was  filed  and  served,  in 
which  it  was  alleged  that  the  persons  who  were  entitled  to  inherit  un- 
4er  the  deceased  defendant  were  "unknown"  to  the  plaintiff,  and  a 
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demand  was  made  that  their  interest  be  ascertained  and  determined. 
The  court  upon  motion  also  ordered  that  a  supplemental  summons  be 
issued  to  include  persons  "unknown"  who  may  have  an  interest  in 
the  real  estate  of  which  the  deceased  defendant  died  seised.  There- 
upon an  application  was  made  for  an  order  for  service  by  publicaticm 
upon  affidavits,  in  which  order  it  was  recited  that  tfie  deceased  defend- 
ant had  left  "no  known  heirs  at  law  or  next  of  kin  whatsoever,"  and 
service  of  the  supplemental  siunmons  was  directed  to  be  made  upon 
the  parties  as  "unknown"  who  would  be  entitled  to  inherit  from  the 
deceased  defendant.  One  of  the  affidavits  upon  which  tfiis  order  was 
made  recited  that  the  deceased  defendant  had  told  the  afRant  that 
"she  had  no  living  heirs  at  law  or  next  of  kin ;  that  she  had  no  rela- 
tives of  any  kind."  Another  affiant  stated  that  the  deceased  defend- 
ant informed  him  that  "she  had  no  husband,  father,  mother,  brothers, 
or  sisters  living,  and  that  she  had  no  next  of  kin,  relatives,  or  ante- 
cedents whatever."  Still  another  affiant  said  that  he  had  been  in- 
formed that  the  deceased  defendant  was  "all  alone  in  the  world." 
The  affidavit  of  the  attorney  of  record  for  the  plaintiff  states  that 
the  deceased  defendant  died  leaving  no  "known"  heirs  at  law  or  next 
of  kin  whatsoever,  so  far  as  he  had  been  able  to  ascertain,  and  re- 
cited the  issuance  of  the  supplemental  summons  and  complaint  and 
the  designation  of  the  persons  entitled  to  inherit  the  interest  of  the 
deceased  defendant  as  "unknown,"  and  that  after  the  exercise  of  due 
diligence  he  would  be  unable  to  learn  the  names  of  any  of  said  "un- 
known" defendants.  He  refers  to  the  affidavits  of  the  other  deponents 
as  evidence  that  the  deceased  defendant  died  "leaving  no  known  heirs 
at  law  or  next  of  kin,  or  relatives  of  any  kind  whatsoever." 

The  expressions  used  in  these  affidavits  must  be  construed  in  con- 
nection with  the  supplemental  summons  and  complaint,  to  ascertain 
whether  the  information  which  the  plaintiff  was  seeking  to  convey  to 
the  court  was  intended  to  establish  that  the  defendant  died  without 
leaving  any  persons  entitled  to  inherit  her  interest  in  the  real  estate, 
or  that  she  died  leaving  persons  entitled  to  inherit  whose  names  were 
"unknown"  to  the  plaintiff.  The  theory  upon  which  the  supplemental 
summons  and  complaint  were  issued  was  that  the  defendant  died  leav- 
ing persons  entitled  to  inherit,  but  that  they  were  unknown  to  the 
plaintiff;  and  this  is  what  the  affidavits  upon  the  application  for  the 
order  for  service  by  publication  sought  to  convey,  and  not  that  she 
died  without  leaving  any  persons  entitled  to  inherit  her  interest  in 
the  real  estate.  If  she  had  so  died,  her  interest  in  the  property  would 
have  escheated  to  the  state,  and  the  state  would  have  been  a  proper 
and  necessary  party  defendant;  but  a  fair  construction  of  the  affi- 
davits is  that  the  statements  made  in  them  were  not  intended  to  es- 
tablish the  fact  that  she  had  died  without  leaving  any  persons  entitled 
to  inherit  her  interest  in  the  property,  but  that  the  names  of  such  per- 
sons, if  any,  were  "unknown"  to  the  plaintiff.  Plaintiff  was  required 
to  show  that  he  had  made  diligent  inquiry  to  ascertain  the  names  of 
the  persons  entitled  to  inherit  from  the  deceased  defendant,  and  the 
affidavits  presented  on  the  motion  for  the  order  for  service  by  pub- 
lication were  intended  for  that  purpose.    They  were  sufficient  to  sat- 
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isfy  the  court  that  there  were  unknown,  defendants  and  that  reasona- 
ble inquiry  had  been  made  to  ascertain  their  names,  and  that  is  all 
that  was  required. 

That  the  affidavits  were  so  understood  by  the  court  to  whom  the 
application  was  made  is  shown  by  the  direction  to  serve  the  supple- 
mental summons  upon  the  "unknown"  persons  who  might  have  an 
interest  in  the  real  estate  of  which  the  deceased  defendant  died  seised. 
The  supplemental  summons  and  complaint  and  the  subsequent  pro- 
ceedings show  that  the  action  proceeded  after  the  death  of  the  de- 
fendant upon  the  theory  that  there  were  unknown  persons  entitled 
to  inherit  her  interest  in  the  property,  whose  names  plaintiff  was  un- 
able to  ascertain  after  diligent  inquiry.  This  was  the  proper  pro- 
cedure, in  view  of  the  presumption  that  every  person  is  presumed  to 
die  leaving  heirs.  Seitz  v.  Messerschmitt,  supra,  and  cases  cited. 
Where  jurisdiction  to  issue  an  order  for  service  of  a  summons  upon 
unknown  defendants  by  publication  depends  upon  the  construction  to 
be  given  to  conflicting,  inconsistent,  or  ambiguous  facts  in  the  affi- 
davits upon  which  the  application  for  the  order  was  made,  the  sup- 
plemental summons,  bringing  in  unknown  defendants,  and  the  com- 
plaint in  the  action,  will  be  examined  to  ascertain  the  theory  of  the  ap- 
plication for  the  order  and  the  intention  of  the  plaintiff,  and  a  con- 
struction of  these  statements  in  the  affidavits  will  be  adopted,  if  pos- 
sible, which  will  sustain  the  proceedings,  rather  than  one  which  will 
invalidate  them. 

Motion  granted,  without  costs.    So  ordered. 


(lOl  Misc.  Kep.  41) 

In  re  AiaANT  STNDIOATB. 

(Supreme  Court,  Special  Term,  Albany  Counlj.  July  21,  1917.) 

1.  Taxation  <g=615 — Sam  for  Nonpayment — List  of  Deunquent  Lands. 

Since  special  act  (Laws  1860,  c.  236,  as  amended  by  Laws  1874,  c.  281) 
as  to  sale  of  real  estate  tor  nonpayment  of  state  and  connty  taxes  in  city 
of  Troy  is  not  repealed  by  Tax  Law  (Laws  1909,  c.  62  [Consol.  Lews,  c  60]) 
arts.  6,  7,  iS  120-160,  whlcb  do  not  apply  to  such  sales,  nor  by  Laws  1898, 
c.  182,  as  amended  by  Laws  1809,  c.  581,  county  treasurer  need  not,  as  to 
such  sales,  give  notice  to  state  comptroller  of  lands  to  be  advertised  for 
sale,  as  required  by  Tax  Law,  {  157. 

2.  Taxation  ®=»615 — Salb  for  Nonpayment  of  Taxes — Statutobt  Provi- 

SIONB. 

As  to  sales  of  real  property  in  Rensselaer  county  outside  of  Troy  for 
state  and  county  taxes,  special  act  (Laws  1860,  c.  236,  as  amended  by 
Laws  1874,  c.  281)  has  been  repealed  by  implication  by  T&x  Law  (Laws 
1900,  c.  62),  and  as  to  them  county  treasurer  must  give  notice  to  state 
comptroller,  as  to  lands  to  be  advertised  for  sale,  as  required  by  section 
157  of  that  law,  and  conduct  sale  under  provisions  of  sections  122  and  154. 

3.  Mandauus   e=>164(8) — ^Perbmptort   Writ — Rioht. 

The  relator  in  a  petition  for  mandamus,  having  set  out  a  substantial 
right,  proceeding  will  not  fall  because  he  asks  for  too  much,  or  is  mia- 
taken,  to  some  extent,  as  to  relief  to  which  he  is  entitled. 

A=3For  other  cases  see  same  topic  &  KBT-NUMBESR  In  ail  Kejr-Numbared  Dls«*ta  A  Indazaa 
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In  the  matter  of  the  application  of  the  Albany  Syndicate  for  a  writ 
of  mandamus  against  Delmar  Runkle,  as  County  Treasurer  ^of  Rens- 
selaer County.    Writ  allowed. 

DuBois  &  McDennott,  of  Albany,  for  relator. 
Herbert  F.  Roy,  of  Troy,  for  respondent. 

NICHOLS,  J.  The  relator  is  a  domestic  corporation  engaged  in 
the  business  of  the  purchase  of  real  estate  and  liens  thereon,  and  since 
the  year  191 1  has  extensively  engaged  in  the  business  of  buying  parcels 
of  land  sold,  by  the  county  treasurer  of  Rensselaer  and  other  counties 
in  the  state  of  New  York,  for  the  nonpayment  of  taxes  levied  and 
charged  against  such  parcels,,  and  has  purchased  certain  tax  liens  or 
conveyances  for  terms  of  years  for  which  they  were  issued,  sold  by 
the  county  treasurer  of  Rensselaer  county  for  the  nonpayment  of  taxes 
levied  and  charged  against  such  parcels,  and  is  the  owner  in  fee  simple 
of  various  parcels  of  land  in  the  city  of  Rensselaer  and  the  towns  and 
county  of  Rensselaer.  The  respondent  is  the  county  treasurer  of  the 
county  of  Rensselaer. 

The  county  of  Rensselaer  contains  the  city  of  Troy,  a  second-class 
city,  the  city  of  Rensselaer,  a  third-class  city,  and  several  towns.  The 
several  county  treasurers  of  the  county  of  Rensselaer,  subsequent  to 
the  passage  and  taking  effect  of  chapter  236  of  the  Laws  of  1860,  as 
amended  by  chapter  321  of  the  L^Cws  of  1866,  have  conducted  sales  of 
parcels  of  real  estate  situated  in  the  said  city  of  Troy  and  in  the  resi- 
due of  Rensselaer  cotmty  for  the  nonpayment  of  said  state  and  county 
taxes  charged  against  said  real  estate,  each  parcel  being  sold  for  the 
lowest  term  of  years  at  which  any  person  offered  to  take  the  same  in 
consideration  of  advancing  the  sum  necessary  to  discharge  the  taxes, 
interest,  and  charges  which  were  at  the  time  of  sale  of  said  property 
then  due,  in  conformity  to  the  provisions  of  said  chapter  236  of  the 
Laws  of  1860,  as  amended  by  chapter  281  of  the  Laws  of  1874,  which 
acts  applied  solely  to  the  county  of  Rensselaer,  and  certificates  were 
issued  to  such  bidders  in  the  form  prescribed  by  said  special  acts,  stat- 
ing the  term  of  years  for  which  said  parcels  were  sold,  and  upon  the 
nonredemption  of  said  parcels,  after  compliance  by  the  purchaser  with 
the  regulations  of  said  treasurer  and  with  the  statute,  tax  leases  for 
the  term  of  years  for  which  said  parcels  were  sold  were  delivered  to 
said  purchaser.  Said  practices  continued  since  the  passage  of  chapter 
908  of  the  Laws  of  18%,  known  as  the  Tax  Law,  down  to  the  present 
time. 

The  respondent  and  his  predecessors  in  office  since  1896  have  omit- 
ted to  submit,  within  the  time  prescribed  in  section  157  of  the  Tax 
Law,  to  the  state  comptroller  an  accurate  and  complete  list  of  all  the 
lands  in  the  county  of  Rensselaer  to  be  advertised  for  tax  sale  by  him, 
and  have  conducted  the  tax  sales  without  having  submitted  such  lists, 
and  on  July  16,  1917,  the  relator  made  a  written  demand  upon  the  re- 
spondent to  prepare  and  transmit  to  the  state  comptroller  the  tax  list 
mentioned  in  section  157  of  the  Tax  Law,  and  that  the  respondent  at 
'such  sales  conduct  the  same  under  the  provisions  of  section  122  of  the 
Tax  Law,  and  sell  so  much  of  each  parcel  described  in  the  list  and 
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approved  by  the  comptroller  as  will  be  sufficient  to  pay  the  taxes  there- 
on, and  for  which  the  sale  will  be  made,  and  upon  the  refusal  of  the 
respondent  to  conduct  the  said  tax  sales  in  conformity  with  the  pro- 
visions of  the  Tax  Law  makes  application  for  this  peremjjtory  writ 
of  mandamus. 

At  the  outset  the  court  holds  that  the  provisions  of  articles  6  and  7 
of  the  Tax  Law  do  not  apply  to  the  city  of  Troy.  By  section  160  of 
the  present  Tax  Law,  which  forms  the  last  section  of  article  7  of  the 
Tax  Law,  it  is  provided : 

"This  or  the  preceding  article  shall  not  affect  any  law  relating  to  the  sale 
of  real  estate  for  taxes  In  any  dty." 

The  present  Tax  Law  constitutes  chapter  62  of  the  Laws  of  1909, 
and  expressly  repealed  the  former  Tax  Law,  which  was  chapter  908 
of  the  Laws  of  1896,  and  section  158  of  the  former  Tax  Law,  which 
was  a  part  of  article  7  thereof,  provided  in  exactly  the  same  language 
that  the  provisions  of  said  act  should  not  affect  any  law  relating  to  the 
sale  of  real  estate  for  taxes  in  any  city.  In  the  Matter  of  the  Troy 
Press  Co.,  187  N,  Y.  at  page  285,  79  N.  E.  at  page  1008,  the  court 
says: 

"The  provisions  of  the  Kcneral  Tax  Law  pertain  to  the  sale  and  redemptions 
of  lands  in  the  county  outside  of  the  city." 

And  in  the  case  of  Carroll  v.  McArdle,  157  App.  Div.  406,  142  N. 
Y.  Supp.  659,  the  Appellate  Division  in  the  Second  Department  says : 

"The  provisions  for  a  sale  of  land  for' unpaid  taxes  which  are  the  smbject 
of  this  litigation  appear  In  article  6,  and  the  only  exception  from  its  provi- 
sions la  coDtalnod  in  section  158,  which  is  in  article  7,  and  which  provides: 
'This  or  the  preceding  article  shall  not  affect  any  law  relating  to  the  sale  of 
real  estate  for  taxes  in  any  city.'  This  section  relates  specifically  to  the  pro- 
visions of  the  law  covering  the  sale  of  Innds  for  taxes,  and  by  excluding 
cities  only  from  its  operation  the  Intent  of  the  Ivegislature  to  Include  all  towns 
In  the  state  seems  to  be  manifest." 

Therefore  the  provisions  of  the  special  acts  under  which  the  county 
treasurers  have  conducted  their  tax  sales  in  Rensselaer  county  are,  as 
far  as  the  city  of  Troy  is  concerned,  still  in  force,  and  are  not  re- 
pealed by  implication  or  superseded  by  the  provisions  of  chapter  908 
of  the  L^ws  of  1896,  known  as  the  Tax  Law,  nor  did  the  provisions  of 
chapter  182  of  the  Laws  of  1898,  which  by  section  308  only  apply  to 
sales  for  city  taxes  or  assessments  for  local  improvements  upon  real 
estate,  and  the  addition  of  a  new  section  (313),  added  by  the  amend- 
ment of  chapter  581  of  the  Laws  of  1899,  providing  how  the  notices 
for  tax  sales  for  unpaid  state  and  county  taxes  should  be  published, 
and  providing  how  the  notices  of  redemption  be  published,  repeal  by 
implication  or  affect  tax  sales  held  in  the  city  of  Troy,  except  as  to  tlM 
newspapers  in  which  such  tax  sales  and  notices  of  redemption  are  re- 
quired to  be  published,  pursuant  to  the  decision  of  the  Court  of  Ap- 
peals in  the  Matter  of  the  Troy  Press  Co.,  supra. 

The  city  of  Rensselaer  was  created  by  chapter  359  of  the  Laws  of 
1897,  being  subsequent  to  the  enactment  of  chapter  908  of  the  Laws 
of  1896.    The  statutes  in  relation  to  the  sale  of  real  property  in  the 
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city  of  Rensselaer  for  unpaid  taxes  are  the  same  as  those  in  force  for 
Rensselaer  county,  outside  of  the  city  of  Troy.  This  court  holds,  upon 
the  authority  of  the  Court  of  Appeals  in  the  Matter  of  the  Troy  Press 
Co.,  supra  (cited  and  approved  in  Peterson  v.  Martino,  210  N.  Y.  417, 
104.  N.  E.  916),  that  the  provisions  of  the  general  Tax  Law  pertain 
to  the  sale  and  redemption  of  lands  in  the  county  of  Rensselaer  out- 
side of  the  city  of  Troy. 

[1,2]  Therefore  we  have  this  situation:  That  tax  sales  of  real 
property  in  the  city  of  Troy  must  be  made  by  the  county  treasurer 
under  the  provisions  of  the  special  acts  heretofore  referred  to,  that  as 
to  such  sales  the  said  county  treasurer  is  not  required  to  give  the  no- 
tice to  the  comptroller  required  by  section  157  of  the  Tax  Law,  and 
that  such  sales  shall  be  for  the  lowest  term  of  years  that  any  person 
will  bid  for  the  same,  and  certificates  are  to  be  issued  to  such  bidder  in 
the  forms  prescribed  by  the  said  special  acts.  That  as  to  real  property 
sold  for  taxes  in  the  county  of  Rensselaer  outside  of  the  city  of  Troy 
the  provisions  of  the  special  acts  have  been  repealed  by  implication  by 
chapter  908  of  the  Laws  of  1896,  and  that  as  to  such  sales  the  county 
treasurer  is  required  to  give  the  notice  to  the  state  comptroller  called 
for  by  section  157  of  the  Tax  Law,  and  to  conduct  the  sale  under  the 
provisions  of  section  122  of  the  Tax  Law,  selling  so  much  of  each 
parcel  as  will  be  sufficient  to  pay  the  taxes  thereon  for  the  years  the 
taxes  of  which  said  sales  shall  be  made,  with  the  interest  and  charges 
thereon,  and  in  case  of  nonredemption  thereof  to  execute  to  the  pur- 
chaser the  conveyance  provided  by  section  154  of  the  Tax  Law;  in 
other  words,  to  conduct  such  sale  under  the  provisions  of  articles  7 
and  8  of  the  Tax  Law. 

[3]  The  relator  having  set  out  a  substantial  right  in  the  petition,  the 
proceeding  will  not  fail  because  the  relator  asks  for  too  much,  or  mis- 
takes to  some  extent  the  relief  to  which  he  is  entitled.  The  court,  in 
awarding  the  peremptory  writ,  will  mold  it  according  to  the  just 
rights  of  all  the  parties.  People  ex  rel.  Keene  v.  Supervisors,  142  N. 
Y.  at  page  278,  36  N.  E.  1062. 

For  these  reasons,  the  peremptory  writ  of  mandamus  applied  for 
must  be  allowed  as  to  tax  sales  in  all  of  the  county  of  Rensselaer  out- 
side of  the  city  of  Troy,  including  the  city  of  Rensselaer,  and  denied"  as 
to  tax  sales  in  the  city  of  Troy.    No  costs  are  allowed. 


CONTINENTAL  SECUKITIES  CO.  et  aL  v.  NEW  YORK  CENT.  B.  CO.  ct  al. 
(Supreme  Court,  Appellate  DlTlsion,  Second  Department    July  81,  1917.) 

1.  IwJtrwcnow  «=252(6) — Pboceedings — Dismissal — CotrNSEL  Fees. 

Where  stockholders  sued  a  railroad  company  and  nine  of  Its  directors 
to  enjoin  consolidation  with  another  company  and  the  directors  flled  a 
Joint  answer,  an  allowance  of  $15,000  counsel  fees  In  favor  of  the  directors, 
the  Injunction  being  dismissed,  Is  excessive,  and  should  be  reduced  to 
$2,500. 

2.  Injunction  <S=»252(4) — Dauaoes — Recovebt. 

Plaintiffs  sued  to  enjoin  consolidation  of  two  corporations  and  the  in- 
junction was  dismissed,  the  adjudication  b^ng  affirmed  on  appeal.    A 
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bolder  of  bonds  in  one  of  the  corporatloDs  who  bad  assented  to  tbe  ex- 
change of  Its  bonds  for  bonds  of  the  consolidated  corporation,  wtilcb 
bore  higher  rate  of  Interest,  did  not  deposit  Its  bonds  until  after  the 
Injunction  was  denied,  when  It  deposited  them  under  an  agreement  that 
the  higher  rate  of  Interest  should  be  paid  from  a  fixed  time.  Held  that, 
under  the  circumstances,  the  bondholder  could  not  recover  the  difference 
In  Interest  during  the  period  when  plaintiffs'  suit  precluded  an  exchange 
of  bonds. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Continental  Securities  Company  and  Clarence  H.  Ven- 
ner,  as  stockholders,  etc.,  against  the  New  York  Central  Railroad 
Company  and  others,  in  which  an  injunction  was  granted.  From  an 
order  confirming  the  report  of  a  referee  assessing  injunction  dam- 
ages for  counsel  fees  and  legal  expenses  of  the  various  defendants, 
with  certain  loss  of  interest  sustained  by  one  of  the  defendants,  for 
which  sum  leave  was  given  to  proceed  against  plaintiffs  and  the  Ameri- 
can Surety  Company,  the  obligor  on  the  injunction  bond,  plaintiffs 
and  the  surety  appeal.    Modified,  and  as  modified  affirmed. 

See,  also,  151  N.  Y.  Supp.  534;  168  App.  Div.  345,  153  N.  Y.  Supp 
879. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MII,lvS,  PUT- 
NAM, and  BIvACKMAR,  JJ. 

Elijah  N.  Zoline,  of  New  York  City,  for  api)ellants. 

Alexander  S.  Lyman,  of  New  York  City,  for  respondents  New  York 
Cent.  R.  Co.,  and  William  K.  Vanderbilt  and  others,  directors. 

Charles  J.  Fay,  of  New  York  City,  for  respondent  Bankers' 
Trust  Co. 

Frederick  L.  Allen,  of  New  York  City  (Murray  Downs,  of  New 
Yoric  City,  on  the  brief),  for  respondent  Mutual  Life  Ins.  Co.  of 
New  York. 

Russel  S.  Coutant,  of  New  York  City,  for  respondent  J.  P.  Mor- 
gan &  Co. 

PUTNAM,  J.  When  the  New  York  Central  began  to  carry  out  its 
plans  of  consolidation  with  the  Lake  Shore,  one  of  the  preliminaries 
was  an  exchange  of  3^  per  cent,  bonds  issued  in  1898  for  Lake  Shore 
stock,  and  known  as  "Lake  Shore  Collaterals,"  for  new  bonds  at  4 
per  cent,  to  be  issued.  The  plaintiffs  as  stockholders  sought  to  en- 
join this  exchange,  on  the  chief  ground  that  the  corporation  was  pay- 
ing such  bondholders  half  of  one  per  cent,  interest  in  excess  of  the 
railroad^s  legal  obligation,  and  was  against  the  Railroad  Law  (Consol. 
Laws,  c.  49)  §  141,  and  liie  Public  Service  Com.  Law  (Consol.  Laws, 
c.  48)  §  55.  Accordingly,  plaintiffs  began  this  proceeding  to  enjoin 
such  exchange  of  bonds.  They  joined  as  defendants  the  individual 
directors,  Morgan  &  Company  as  fiscal  agents,  and  the  Bankers'  Trust 
Company  and  the  Mutual  Life  Insurance  Company  of  New  York, 
the  last  two  as  prominent  holders  of  such  "Lake  Shore  Collaterals." 
They  also  named  John  Doe  and  Richard  Roe  to  cover  others,  whom 
it  might  be  intended  to  be  joined  as  defendants.  Notice  of  applica- 
tion for  this  injimction  was  served  on  December  16,  1914.  The  Spe- 
cial Term,  after  hearing,  granted  the  injunction  by  order  of  December 
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29th,  upon  terms  Aat  plaintiffs  give  an  injunction  bond  for  $50,000. 
The  cause  was  tried  in  January,  1915,  and  in  February  a  judgment 
of  dismissal  rendered.  The  injunction,  however,  was  continued  until 
the  result  of  the  appeal  to  this  court  Affirmances  followed.  168  App. 
Div.  345,  153  N.  Y.  Supp.  879;  217  N.  Y.  119,  111  N.  E.  484.  This 
validated  the  retirement  of  3^  per  cent,  bonds  and  the  new  issue  of 
4  per  cent,  bonds.  On  motion  by  defendants,  the  question  of  injunc- 
tion damages  was  referred.  The  referee*s  report  was  confirmed  at 
Special  Term  without  modification.  Each  defendant  s^pearing  by 
separate  attorney  had  a  separate  bill  of  costs. 

[1]  The  learned  referee  found  such  damages  with  the  expenses 
and  counsel  fees  on  the  reference  at  $37,681.67,  of  which  sum  $27,- 
614.78  is  for  defendants'  counsel  fees  and  for  legal  expenses  in  pro- 
curing the  dissolution  of  the  injunction,  and  upon  the  argument  of 
the  appeal  to  this  court.  In  the  bills  of  particulars  of  the  defendants, 
damages  are  claimed  and  charges  are  included  for  services  before  the 
injunction,  as  well  as  in  course  of  the  general  conduct  of  the  defense. 

The  plaintiffs  sued  nine  individuals  who  were  also  directors  of  the 
defendant  railroad  company,  for  whom  one  joint  answer  was  inter- 
posed. The  referee's  allowance  of  $15,000  as  counsel  fee  for  such 
defendants  is  excessive,  and  is  accordingly  reduced  to  $2,500,  which 
said  sum  of  $2,500  as  counsel  fee  has  been  allowed  to  the  defendants 
J.  P.  Morgan  &  Co.,  and  to  the  Bankers'  Trust  Company.  The  coun- 
sel fees  are  therefore  as  follows: 
To  the  N.  T.  Central  Ballroad  Company  for  counsel  fees,  as  allowed. .  |  5,800 

To  the  individual  directors  sued,  as  reduced 2,600 

To  the  Bankers'  Trust  C&mpany,  as  reduced 2,500 

To  J.  P.  Morgan  &  Co.,  as  allowed 2,500 

$13,300 

[2]  The  Mutual  Life  Insurance  Company  of  New  York  was  al- 
lowed $5,601.39  for  loss  of  interest  at  the  annual  rate  of  one-half  of 
1  per  cent,  on  its  holdings  of  $10,000,000  of  Lake  Shore  3%  per  cent, 
bonds  from  December  23,  1914,  for  39  days  to  February  1,  1915,  from 
which  date  it  realized  the  increased  rate  of  4  per  cent,  by  exchange 
of  its  bonds. 

Although  the  Mutual  Life  Insurance  Company  had  assented  to  the 
proposed  exchange  prior  to  this  injunction,  it  had  obtained  no  definite 
date  for  the  consummation  of  such  exchange.  Thereafter  it  deposited 
its  bond  holdings  on  the  basis  of  a  railroad  circular  of  June  9,  1915, 
providing  for  interest  from  February  1,  1915,  upon  any  such  bonds 
deposited  before  August  1,  1915.  As  the  Mutual  Life  Insurance 
Company  had  never  attempted  to  deposit  its  3V^  per  cent,  bonds  be- 
fore, and  had  not  demanded  such  increase  of  interest  as  the  new  con- 
solidation bonds  provided,  it  had  not  established  that  this  difference 
of  interest  before  February  1,  1915,  was  a  loss  legally  recoverable  by 
reason  of  this  injunction.    Hence  this  item  must  be  rejected. 

The  counsel  fees  on  the  reference  are  reduced  to  the  sum  of  $1,500; 
being  $1,000  to  the  New  York  Central  Railroad  Company,  and  $250 
each  to  the  Bankers'  Trust  Company  and  to  Messrs.  J.  P.  Morgan  & 
Co.    The  amount  of  the  fees  and  the  expenses  of  the  referee,  $1,967.- 
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87,  fees  of  stenographer,  $401.70,  office  rent,  $81,  total,  $2,450.57,  are 
allowed,  as  found  and  confirmed. 
To  recapitulate: 

Counsel  fees,  and  expenses,  as  reduced $1.S,300.00 

Counsel  fees  upon  the  reference,  as  reduced 1,500.00 

Expenses  of  reference,  as  reported 2,450.57 

Total    $17,280.57 

The  order  of  the  Special  Term  is  therefore  modified,  so  as  to  re- 
duce the  damages  ascertained  upon  the  reference  to  $17,250.57,  and 
with  this  modification  such  order  is  affirmed,  without  costs  to  any 
party,  on  this  appeal.    All  concur. 


GINSBURG  V.  F.  W.  WOOLWOBTH  &  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  31,  1917.) 

1.  Injunctiow  «=»59(1) — Quiet  Enjotment — Rights  of  Tenant. 

Where  the  landlord,  pending  the  lease  of  the  second  story  of  a  bnlldlns, 
dtianged  the  stairway,  the  tenant's  remedy  for  resulting  Injuries  was  by 
an  action  for  damages,  and  not  by  Injunction  after  con4>letlon  of  the 
work. 

2.  liANDLOBD  AND  TENANT  4=»130(2) — COVENANT  FOB  QXTIKT  ENJOYIOSNT. 

Even  If  as  completed  the  alterations  did  enhance  the  value  and  bene- 
ficial enjoyment  of  the  demised  premises,  tenant  should  be  compensated 
for  breach  of  lessor's  covenant  for  quiet  enjoyment. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Mayer  S.  Ginsburg  against  F.  W.  Woolworth  &  Co. 
Judgment  for  defendant,  and  plaintiff  appeals.  Findings  modified, 
and  cause  remitted. 

Argued  before  TENKS,  P.  T.,  and  THOMAS,' MILLS,  PUTNAM, 
and  BLACKMAR,  JJ. 

David  Goldstein,  of  New  York  City,  for  appellant. 
Charles  H.  Tuttle,  of  New  York  City  (Martin  A.  Schenck,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  The  entire  second  floor  of  an  old  brick  building  at 
No.  262  Main  street.  New  Rochelle,  when  owned  by  the  New  Rochelle 
Trust  Company  as  guardian,  was  leased  to  plaintiff  September  13, 
1915,  for  a  dental  parlor,  with  certain  terms  of  renewal  for  two 
years.  The  Woolworth  Company,  as  tenant,  had  a  retail  store  in  the 
ground  floor.  Later,  that  company  purchased  this  building,  subject 
to  plaintiff's  lease.  They  then  acquired  the  older  frame  buildii^ 
alongside  (No.  260),  and  planned  to  unite  the  lower  floor  of  No.  262 
with  a  new  structure  of  No.  260,  and  make  the  buildings  uniform  in 
appearance.  This  involved  shifting  the  stairway  of  21  steps,  leading 
up  to  plaintiff's  rooms.  Defendant  had  blueprints  made  showing  these 
alterations,  and,  some  time  in  Marcli  or  April,  Mr.  Surdam,  the  Wool- 
worth  manager,  had  a  talk  with  plaintiff  about  moving  the  stairway. 

^csFor  otber  cases  see  same  topic  &  KKT-NUMBER  la  all  Key-Numbered  Dlgfeits  &  Indexes 
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This  resulted  in  an  interview  id  New  York  between  the  parties,  with 
Mr.  Goldstein  in  attendance,  one  of  plaintiff's  attorneys.  Mr.  Gold- 
stein asked  as  a  condition  $2,000  and  a  five-year  renewal  of  plaintiff's 
lease,  which  was  then  at  rate  of  $480  a  year. 

Defendant's  permit  for  these  alterations  was  obtained  on  May  23d. 
Along  in  June,  defendant  boarded  up  its  old  store,  which  it  had  va- 
cated, but  left  this  stairway  to  plaintiff's  rooms  open  and  undisturbed. 
The  building  No.  262  was  raised  28  inches,  so  as  to  take  a  new  foun- 
dation.   This  required  three  new  steps  at  the  foot  of  the  stairway. 

Meantime  defendant  went  on  with  the  new  structure,  No.  260. 
When  this  had  advanced,  the  defendant  prepared  to  carry  out  its  pro- 
posed removal  of  the  stairway.  Plaintiff,  on  July  17,  1916,  started 
this  injunction  suit  to  restrain  interference  with  his  entrance;  also 
for  recovery  of  $10,000  as  damages.  This  motion  was  heard  and  de- 
nied by  Justice  J.  Addison  Young  on  August  18,  1916,  but  his  order 
was  conditioned  on  defendant  providing  plaintiff  at  all  times  with 
proper  and  adequate  access  to  his  offices,  and  that  defendant  should 
give  a  bond  for  $2,000  to  cover  plaintiff's  damages.  On  appeal,  this 
was  affirmed  without  passing  on  the  merits.  176  App.  Div.  882,  161 
N.  Y.  Supp.  1126. 

After  tfiis  disposition  of  the  motion,  defendant  did  shift  the  stJiir- 
way.  That  is,  it  opened  the  new  stairway  in  the  new  building,  which 
was  3ys  feet  wide  in  the  clear,  the  ascent  extending  on  up  to  the  third 
story,  where  it  was  lifted  by  a  window  or  skylight  at  tihe  head  of 
the  stairs,  and  took  out  the  original  stairway,  which  had  been  but 
three  feet  in  width  and  had  not  ^en  lighted.  'This  new  stairway  was 
all  completed  before  the  old  one  was  taken  down.  The  new  entrance 
was  19  feet  away  from  the  original  entrance,  requiring  a  visitor  or 
patient  to  go  along  a  hallway  to  plaintiff's  rooms.  It  does  not  appear 
how  long  a  time  these  alterations  took,  except  a  general  statement  of 
about  a  couple  of  months.  At  the  trial,  December  20th,  the  altera- 
tions were  found  to  have  been  completed  at  a  cost  of  $10,000. 

On  the  trial,  the  court  found  that  as  early  as  March,  1916,  plain- 
tiff had  knowledge  of  the  alterations,  and  of  the  intended  removal 
of  the  old  stairway,  saw  the  work  begim  in  May,  and  waited  till  the 
middle  of  July  Caftc-  defendant  had  spent  more  than  $3,000  on  im- 
provements) before  beginning  this  suit.  The  court  also  found  that 
such  alterations  had  caused  no  inconvenience  or  loss  to  plaintiff,  as 
these  alterations  had  not  interfered  with  his  beneficial  enjoyment  of 
the  leased  premises.  Finding  9.  Indeed,  that  defendant's  improve- 
ments substantially  benefited  the  plaintiff,  so  that  the  rental  value  had 
been  increased  by  such  alterations.  The  complaint  wa^s  dismissed  on 
the  merits. 

Plaintiff  requested  the  court  to  find  that  defendant  raised  the  build- 
ing "so  carelessly,  negligently,  and  unskillfully  that  the  plaster  wall 
and  the  stairs  in  said  hallway  leading  to  the  plaintiff's  offices  became 
cracked  and  broken  and  put  in  a  dilapidated  condition,  so  as  to  be 
a  menace  to  the  life  and  limb  of  the  plaintiff  and  his  patients,  when- 
ever they  have  occasion  to  use  the  same."    Request  X. 

Request  XI  is  in  similar  terms,  but  applies  to  the  ceilings  and  walls 
of  plaintiff's  offices. 
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Both  of  these  requests  were  refused. 

A  question  arises  as  to  the  cracks  in  the  plaster  walls  and  ceilingfs 
of  plaintiff's  offices.  Although  the  existence  and  causes  of  tiiese 
cracks  were  contested  on  the  motion  for  injunction,  on  the  trial  it  vras 
positively  testified  that  none  of  the  cracks  had  appeared  before  de- 
fendant's alterations  had  began,  and  this  seems  not  ccmtradicted  by 
any  witness  at  the  trial.  Plaintiff  undertook,  in  the  original  lease  to 
redecorate  his  offices  and  the  hallway  up  to  the  second  landing.  He 
testified  that  at  that  time  he  put  the  whole  place  in  perfect  condition. 

ri]  The  circumstances  here  resemble  Brande  v.  Grace,  154  Mass. 
210,  31  N.  E.  633,  where  also  was  an  alleged  encroachment  on  the 
rights  of  a  second  floor  tenant  of  a  building  on  Tremont  street,  Bos- 
ton. While  the  proposed  alterations  changed  the  character  of  the  oc- 
cupation, as  inconsistent  with  the  tenant's  right  under  their  lease, 
in  view  of  the  completion  of  the  alterations,  and  the  failure  of  the 
court  of  first  instance  to  allow  an  injunction,  plaintiff's  remedy  was 
confined  to  compensation  in  damages.  Here,  under  the  right  of  re- 
newal exercised  and  to  be  exercised,  plaintiff  can  occupy  till  Septem- 
ber 15,  1918. 

The  present  lease  conveyed  a  right  of  access;  but  this  stairway, 
being  for  the  common  benefit  of  all  other  occupants  of  the  build- 
ing (another  tenant  was  on  the  third  floor)  did  not  become  a  physi- 
cal part  of  the  demised  property.  Hamersmith  v.  G)hn,  132  N. 
Y.  Supp.  323;  Finkelstein  v.  Schlanowsky,  76  Misc.  Rep.  500,  135 
N.  Y.  Supp.  783;  Underbill  on  Landlord  &  Tenant,  §  281.  How- 
ever, a  tenant  cannot  be  reouired  to  submit  to  have  his  leased  prop- 
erty jacked  up  a  height  of  28  inches,  and  have  such  structural  dam- 
ages as  are  here  pointed  out. 

A  court  of  equity  should  not  now  issue  a  mandatory  injunction, 
after  the  work  has  been  erected  under  an  order  of  the  Special  Term. 
On  the  other  hand,  there  seems  no  ground  for  an  equitable  offset  of 
ultimate  betterments  against  such  actual  impairment  of  occupation  by 
raising  the  structure,  holding  it  on  jackscrews,  cracking  the  walls 
and  ceiling,  and  temporarily  interrupting-  free  and  convenient  access. 

[21  The  findings  should  be  modified  by  changing  the  one  now  num- 
bered ninth,  and  partially  to  grant  plaintiff's  two  requests,  numbered 
X  and  XI,  as  to  the  injuries  and  cracks  occasioned  during  these  al- 
terations, and  then  declare  that  plaintiff  should  be  compensated -for 
such  breaches  of  thi  lessor's  covenant  for  quiet  enjoyment,  even  if, 
as  completed,  the  alterations  did  enhance  the  value  and  beneficial  en- 
joyment of  the  demised  premises.  For  that  purpose  the  cause  should 
be  remitted  to  Special  Term  to  ascertain  such  damages,  and  then  to 
render  a  money  judgment  therefor,  with  costs  of  Ais  appeal  to  abide 
the  event.    All  concur. 
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In  re  MAGNUS. 

In  re  EGERTON'S  WIUO. 

(Supreme  Court,  Appellate  Division,  Second  Departm^t    July  31,  1917.) 

1.  FKBPETurnsa  ®=»6(S) — Taxjoia—tKcom  and  Pbiroipaih 

TesUtor's  will  directed  that  after  lawful  debts  were  paid  the  executors 
should  invest,  etc.,  aU  her  property  and  pay  the  Income  therefrom  to  her 
son  and  his  two  daughters.  In  event  of  the  death  of  the  son  his 
share  of  the  Income  was  directed  to  he  paid  to  the  daughters  mentioned, 
and  In  the  event  of  the  death  of  either  or  both  of  the  daughters  without 
issue  their  share  of  the  income  was  directed  to  be  paid  to  the' son.  The 
will  further  provided:  "la  the  event  of  the  death  of  all  the  above-men- 
tioned beneficiaries  without  Issue  I  direct  my  executors  to  pay  the  In- 
come and  principal  to  my  next  of  kin."  Beld,  that  the  attempted  trust 
was  invalid  as  the  future  estates  created  and  did  not  absolutely  terminate 
within  the  period  of  two  lives  in  being  at  testatrix's  death  within  Personal 
Pr<^)erty  Law  (Gonsol.  Laws,  c.  41)  §  11. 

2.  WUXS  «=>446 — CONBTSUCTION. 

Only  where  there  is  a  fair  room  for  two  constructions  may  the  court 
take  one  to  preserve  rather,  than  to  overturn,  the  will. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Application  of  Bertha  A.  Magnus  for  probate  of  the  will  of 
Sarah  A.  Egerton,  deceased.  From  an  order  and  decree  of  the  Sur- 
rogate's Court  admitting  the  will  to  probate,  William  C.  Egerton  ap- 
peals.   Reversed. 

The  Important  provisions  of  the  will  are: 

"First  After  my  lawful  debts  are  paid,  I  direct  my  executors  hereinafter 
named  to  Invest  and  reinvest,  buy  or  sell,  as  occasion  may  require,  all  my 
property,  both  real  and  personal,  and  to  pay  the  income  therefrom  as  follows : 

"To  my  son,  Willlan*  G.  Egerton,  two-thirds,  to  his  daughter,  Mabel  Bertha 
Egerton,  one-sixth,  and  to  his  stepdaughter,  Emily  Tlmmons  Egerton,  one-sixth. 
The  said,  payments  to  be  made  monthly. 

"Second.  In  the  event  of  the  death  of  my  son,  WUllan*  O.  Egerton,  his  share 
of  the  Inrome  I  direct  to  be  paid  to  his  two  daughters  above  mentioned,  one- 
balf  to  each. 

"Third.  In  the  event  of  the  death  of  either  or  both  of  the  daughters  above 
mentioned,  without  Issue,  their  share  of  the  Income,  I  direct  to  be  paid  to 
my  son  above  mentioned. 

"Fourth.  In  the  event  of  the  death  of  all  of  the  above-mentioned  beneficia- 
ries, without  issuei  I  direct  aty  executors  to  pay  tlie  Incwne  and  principal  to 
my  next  of  kin." 

The  execution  of  the  will  has  not  been  questioned.  Appellant  con- 
tends that  the  will  created  a  single  trust,  which  suspended  the  power 
of  alienation  beyond  two  lives  in  being. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Benjamin  Reass,  of  Brooklyn,  for  appellant. 
Charles  W.  Church,  Jr.,  of  Brooklyn,  special  guardian  for  Mabel 
Bertha  Anderson. 

PUTNAM,  J-  We  are  referred  to  the  rule  that  such  trusts  for  more 
than  one  person  may  be  treated  as  divided  into  as  many  parts  as  there 

^ssFor  oUier  cases  an  sam«  topic  ti  KBT-NUHBOR  Id  all  Ka]r-Numbar«d  Digaats  ft  Indaxaa 
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.  are  beneficiaries,  so  as  to  prevent  a  violation  of  the  rule  as  to  perpetui- 
ties. 

A  theoretical  division  may  be  made  of  the  trust  estate,  where  none 
was  expressed,  so  as  to  sever  the  fund,  forming  a  distinct  trust  for 
each  of  the  beneficiaries.  But  in  the  effort  to  avoid  the  effect  of  the 
statute,  the  court  cannot  rightfully  ignore  a  contrary  purpose  clearly 
expressed.  To  validate  such  provisions,  there  must  not  only  be  a  sev- 
erance of  the  trust  fund,  but,  if  more  than  two  Hves  are  involved,  the 
segregation  of  shares  must  be  absolute,  on  the  death  of  any  beneficiary, 
so  that  such  share,  both  principal  and  income,  is  thereby  extricated 
from  the  trust.  As  to  such  separate  share,  the  trust  then  terminates. 
Wells  V.  Wells,  88  N.  Y.  323.  See  Thomas,  Estates  Created  by  Will, 
p.  379,  §  24. 

Such  a  situation  appeared  in  Leach  v.  Godwin,  198  N.  Y.  35,  91  N. 
E.  288,  where  the  proceeds  of  real  and  personal  property  were  left 
to  executors  and  trustees,  who  were  to  divide  the  whole  "income"  in- 
to three  equal  shares,  one  to  be  paid  to  the  widow,  another  to  the 
daughter,  and  the  third  to  a  grandchild  until  he  should  reach  the  age 
of  26  years.  There  were  also  remainders  over.  In  case  of  the  wife's 
death,  the  income  to  her  was  to  be  added  to  the  shares  of  the  two  other 
beneficiaries,  and  similarly  the  income  payable  to  the  daughter  upon 
her  decease  was  to  be  added  to  the  share  of  the  grandchild,  and  a  like 
disposition  was  made  in  case  of  death  of  the  grandson,  without  issue. 
In  1910  it  was  held  that  the  testamentary  purpose  was  complicated  by 
the  income  provisions  by  which  the  purpose  offended  against  the  rule 
against  perpetuities.    Leach  v.  Godwin,  198  N.  Y.  35,  91  N.  E.  288. 

[1]  In  this  Egerton  will,  the  idea  is  plain  if  we  regard  only  inter- 
pretation which  should  precede  any  consideration  of  the  statute  against 
perpetuities.  30  Cyc.  1498.  The  testatrix  planned  one  single  invest- 
ment of  her  capital.  Of  course,  this  would  not  of  itself  destroy  the 
trust.  But  all  the  subsequent  provisions  specify  legatees'  shares  as 
"income,"  without  mention  of  the  principal.  For  example,  the  shares 
of  the  daughters  Bertha  and  her  stepsister  Emily  are  described  and 
limited  as  "their  share  of  income,"  which  in  case  of  death  without 
issue  are  to  be  paid  to  their  father,  William.  It  is  only  after  the  remote 
occurrence  of  three  successive  deaths  without  issue  that  the  trust  ends, 
and  the  executors  are  to  "pay  the  income  and  principal  to  my  next  of 
kin." 

[2]  We  cannot  ignore  such  definite  words.  Much  less  should  they 
be  construed  against  the  plain  meaning,  so  as  to  save  a  will  from  vio- 
lating a  statute  of  restraint,  based  on  established  public  policy.  It  is 
only  where  income  and  principal  are  given  in  equal  shares  out  of  a 
fund  kept  in  solido  for  convenience  of  investment  that  the  court  can 
set  apart  separate  and  independent  trusts  for  the  several  beneficiaries, 
so  as  to  have  in  an  undivided  fund  separate  and  distinct  shares. 
Schermerhom  v.  Cotting,  131  N.  Y.  48,  29  N.  E.  980;  Locke  v.  Farm- 
ers' Loan  &  Trust  Co.,  140  N.  Y.  135,  35  N.  E.  578;  Matter  of  Mount. 
185  N.  Y.  162,  77  N.  E.  999;  Leach  v.  Godwin,  supra,  198  N.  Y.  35, 
41,  91  N.  E.  288.  Otherwise,  on  the  death  of  one,  its  share  is  not  seg- 
regated from  the  general  mass,  with  a  payment  over  of  the  principal 
of  such  share,  by  which  its  amount  then  definitely  escapes  f  ixHn  the 
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trust  Here  the  instrument  itself  provides  otherwise.  .By  a  separate 
death  before  the  death  of  the  last  survivor,  only  "income"  and  not 
principal  is  disposed  of.  We  may  not  violate  this  intention,  or  inter- 
fere with  a  plan  so  clearly  provided  for  a  disposition  of  the  trust. 
Bailey  v.  Buffalo  L..  T.  &  S.  D.  Co.,  213  N.  Y.  525,  537,  107  N.  E. 
1043.  Only  where  there  is  a  fair  room  for  two  constructions  may  the 
court  take  the  one  to  preserve  rather  than  to  overturn  the  instrument. 
Central  Trust  Co.  v.  Egleston,  185  N.  Y.  23,  17  N.  E.  989.  This  will 
speaks  from  the  testator's  own  death,  and  the  provisions  for  successive 
deaths  refer  to  such  events,  either  before,  or  after,  the  death  of  the 
testator.    See  Nellis  v.  Nellis,  99  N.  Y.  512,  3  N.  E.  59. 

I  therefore  recommend  to  reverse  the  decree  of  the  Surrogate's 
Court  of  Kings  county,  and  to  pronounce  the  attempted  trust  invalid, 
as  m  conflict  with  section  11  of  the  Personal  Property  Law  (Consol. 
Laws,  c.  41),  inasmuch  as  the  future  estates  do  not  absolutely  termi- 
nate within  the  period  of  two  lives  in  being  at  the  testatrix's  death; 
such  reversal  to  be  with  costs  to  the  contestant,  also  to  the  guardian  ad 
litem,  payable  out  of  the  estate.    All  concur. 


(179  App.  DlT.  269) 

In  re  SAXRB'S  WHI* 

(Supreme  CVmrt,  Appellate  DlTlslon,  Second  Departnfent    July  31,  1917.) 

1.  Gifts  «s»5<3) — Tbust  DiSTiNauiSHEO. 

A  bequest  \a  a  trustee  (or  the  benefit  o(  a  school  (Ustrlct,  with  dire<s 
tlons  that  amount  not  exceeding  $1,600  be  annually  paid  over  to  Its 
treasurer,  to  be  used  In  payment  of  teadiers^  salaries,  forever,  on  condi- 
tion that  an  equivalent  amount  is  expended  during  the  year  on  bnildings, 
apparatus,  and  betterments,  is  not  an  absolute  gift  direct  to  a  school 
district,  but  a  valid  trust,  where  the  trust  fund  wUI  not  produce  more 
.than  11,500  annually. 

2.  Tkusts  «=»9— Statute— V am  Drrr—PuBPOSKS. 

Under  proTlsions  of  a  statute  anthotlzlng  the  creation  of  express  trusts 
to  receive  the  rents  and  profits  of  land  and  apply  them  to  use  of  any  per- 
son, a  trust  may  be  created  for  the  payment  of  annuities  to  a  school  dis- 
trict 

3.  Chaiutieb  «=>12 — Statdtb — Vauditt — Trustee. 

tinder  Education  Law  ((Tonsol.  Laws,  c.  18)  8  620,  a  bequest  for  the 
■niiport  and  benefit  of  any  particular  common  school  in  a  school  district 
may  be  given  In  perpetuity  to  a  trustee  of  testator's  choice,  and  a  trust  to 
I>ay  salaries  of  teachers  is  within  the  purview  of  the  statute. 

4.  Wills  ©=»402 — ^Action  to  Constbub— Costs. 

Under  Code  Civ.  Proc.  §  2746,  costs  may  be  awarded  to  all  parties  in 
a  will  contest,  which  is  also  in  part  a  suit  to  construe  the  will. 

Appeal  from  Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Rufus 
Sayre,  deceased.  From  a  decree  admitting  to  probate  and  construing 
the  will,  and  directing  its  administration  accordingly,  Harri  M.  Howell, 
executor,  and  Edward  Sayre  and  another,  contestants,  appeal.  Decree 
modified  and  affirmed. 

The  will  in  substance  directs  the  executor  to  convert  all  testator's  estate, 
real  and  personal,  into  money ;   it  gives  the  proceeds  to  the  Union  free  school 
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district  of  Sonthtunpton,  to  be  used  by  the  board  of  education  of  said  diatrlct, 
or  officers  perfohnlng  like  functions,  for  the  payment  of  teachers'  wages  for- 
ever, "to  be  controlled,  Invested  and  paid  over  for  the  benefit  of  said  district 
by  trustees  in  the  manner  and  under  the  conditions  hereinafter  provided  and 
set  forth";  it  appoints  the  appellant  Harrl  M.  Howell  the  first  trustee,  and 
provides  for  substituted  trustees  on  his  decease.  The  will  then  directs  the 
trustee  to  pay  for  the  benefit  of  the  district,  to  the  treasurer  "or  the  officer 
performing  the  duties  of  that  officer,"  in  eadi  year  a  sum  to  be  fixed  by  the 
board  of  education,  not  to  exceed  $1,500  in  any  one  school  year,  and  to  deduct 
from  that  amount  any  school  taxes  assessed  against  the  fund.  It  provides 
that  It  is  not  the  testator's  intention  to  lessen  the  burden  of  taxation,  bnt 
that  the  teachers  shall  be  the  best  obtainable,  and  that  the  surplus  moneys 
raised  by  taxation,  and  which  would  have  been  required  for  teachers'  wages 
but  for  the  bequest,  shall  be  expended  for  buildings,  apparatus,  and  better- 
ments. The  testator  then  provided  a  method  of  securing  such  results,  by  re- 
quiring the  trustee  to  withhold  further  payment  until  satisfied  that  an  anxMint 
equivalent  to  the  payment  Tinder  the  will  had  been  expended  in  buildings,  ap- 
paratus, and  betterments.  The  surrogate  construed  these  provisions  as  con- 
stituting an  absolute  gift  direct  to  the  Union  free  school  district  No.  6  of  the 
town  of  Southampton.  He  decreed  that  the  executor  sell  the  land  and  turn 
the  funds  over  to  the  trustees  of  said  district,  fronf  which  the  executor  and 
next  of  kin  appeal. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BI^CKMAR,  JJ. 

H.  Gerald  Chapin,  of  New  York  City,  for  appellant  Edward  C 
Sayre. 

Harri  M.  Howell,  of  Southampton,  in  pro.  per. 
Timothy  M.  Griffing,  of  Riverhead,  for  respondent 

BLACKMAR,  J.  [1]  The  decision  made  by  the  surrogate  nullifies 
the  elaborate  scheme  of  the  testator  to  control  and  direct  the  dispo- 
sition of  the  fund.  The  testator  intended  that  the  bequest  should  not 
be  used  to  relieve  the  taxpayers,  but  should  supplement  the  amount 
of  taxes  raised.  To  that  end  he  vested  the  estate  in  trustees  of.  his 
own  choice,  with  directions  that  an  amount  not  exceeding  $1,500  be 
annually  paid  over  to  the  treasurer  of  the  district,  or  other  officer  per- 
forming the  duties  of  said  officer,  to  be  used  in  the  payment  of  teach- 
ers' salaries,  on  condition  that  an  equivalent  amount  is  expended  dur- 
ing the  year  on  buildings,  apparatus,  and  betterments.  We  know  of 
no  reason  why  the  will  of  the  testator  should  not  be  carried  out. 

[2]  Under  the  provisions  of  the  statutes  authorizing  the  creation 
of  express  trusts  to  receive  the  rents  and  profits  of  land  and  apply 
them  to  the  use  of  any  person,  a  trust  may  be  created  for  the  pay- 
ment of  annuities.  Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E.  971. 
An  incidental  surplus  of  income  over  and  above  the  amount  of  the 
annuity  does  not  destroy  the  trust  by  creating  an  illegal  accumulation. 
It  goes  to  the  person  entitled  to  the  next  eventual  estate.  Cochrane 
v.  Schell,  supra;  section  63,  Real  Property  Law  (Consol.  Laws,  c. 
50).  If  there  be  no  such  person,  the  surplus  goes  to  the  next  of  kin. 
St.  John  v.  Andrews  Institute,  191  N.  Y.  254,  83  N.  E.  ^1,  14  Ann. 
Cas.  708.  It  may  be  that,  if  the  annuity  were  such  a  small  portion  of 
the  income  that  the  scheme  appeared  to  be  a  mere  cover  for  accum'i- 
lations  contrary  to  the  statute,  the  provision  would  be  void.    Such  is 
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not  the  case.  The  evidence  shows  that  the  trust  fund  will  not,  at  the 
usual  rate  of  interest  on  investments  open  to  trustees,  produce  an  in- 
come of  $1,500  a  year. 

[3]  The  trust  is  not  limited  on  lives;  but  it  is  not  for  that  reason 
void.  A  trust  in  perpetuity  may  be  created  for  the  support  and  ben- 
efit of  any  particular  common  school  in  a  school  district  (section  520, 
Education  Law),  and  a  trust  to  pay  salaries  of  teachers  is  within  the 
purview  of  the  statute.  The  statute  provides  that  property  may  be 
bequeathed  and  given  in  trust  in  perpetuity  or  otherwise  to  "any 
school  district  or  its  trustees,"  etc.  A  school  district  is  not  a  corpora- 
tion capable  of  receiving  a  bequest ;  but  one  may  be  given  to  trustees 
for  the  benefit  of  schools  within  the  district,  and  that  is  what  the  tes- 
tator did.  The  trustees  of  the  school  district  are  a  body  corporate. 
Section  270,  Education  Law.  Under  the  statute  they  have  capacity 
to  take  a  bequest ;  but  we  know  of  no  reason  why  the  testator  could 
not  vest  the  fund  in  trustees  of  his  own  choice,  so  that  the  disposition 
of  his  bounty  should  be  made  exactly  as  he  wished.  This  is  what  he 
did.  The  purpose  of  the  trust  is  autliorized  by  law,  the  term  is  not 
illegal,  there  is  no  direction  for  an  illegal  accumulation,  the  directions 
to  Ae  trustees  are  so  definite  that  they  are  capable  of  being  enforced, 
and  we  know  of  no  reason  why  the  testator's  intentions  should  not 
be  carried  out.  We  think  the  decision  consistent  with  decided  cases. 
Matter  of  Bogart,  43  App.  Div.  582,  60  N.  Y.  Supp.  496;  Iseman  v. 
Myres,  26  Hun,  651 ;  Butterworth  v.  Keeler,  169  App,  Div.  136,  154 
N.  Y.  Supp.  744. 

[4]  The  executor  also  appeals  from  the  allowance  of  costs  to  all 
parties,  on  the  ground  that  section  2746  of  the  Code  of  Civil  Pro- 
cedure forbids  awarding  costs  to  an  unsuccessful  contestant  to  the 
probate  of  a  will.  This  case,  however,  is  not  purely  a  will  contest,  but 
in  part  a  suit  to  construe  a  will.  In  such  cases  there  is  no  impropriety 
in  awarding  costs  to  all  parties. 

The  decree  of  the  Surrogate's  Court  of  Suffolk  county  is  modified, 
by  striking  out  the  following  provision : 

"Further  ordered,  adjud^red,  and  decreed  that  It  was  the  Intent  of  said  tes- 
tator to  dispose  of  his  residuary  estate  to  Union  free  school  district  No.  6  of 
the  town  of  Southampton,  to  be  held  for  the  purpose  of  Investing  the  same 
and  using  the  Income  for  the  benefit  of  the  Union  free  school  district  No.  6  of 
the  town  of  Southampton;  that  there  Is  no  Indefiniteness  or  uncertainty 
about  the  beneficiaries,  and  the  legal  title  to  said  resldiiary  estate  Is  expressly 
vested  In  said  school  district  by  the  terms  of  the  will ;  that  the  will  makes  a 
lawful  disposition  of  the  residuary  estate  to  said  Union  free  school  district 
Ma  6  of  the  town  of  Southampton;  that  the  executor  of  said  will  should  sell 
the  real  estate  as  directed  in  said  Instrument,  and  the  funds  should  be  turned 
over  by  said  executor  to  the  trustees  for  said  school  district" 

In  place  thereof  the  following  is  inserted: 

"Further  ordered  that  the  will  ntakes  a  lawful  dlspositicm  of  the  estate 
of  the  testator  in  all  respects  according  to  its  terms." 

And,  as  modified,  the  said  decree  is  affirmed,  without  costs.  All 
concur. 
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(179  App.  DlT.  228) 

PSOPIiB  V.  DBINHABDT. 

(Supreme  Court,  Appellate  DItIsIod,  Second  Department.    July  81,  1917.) 

1.  Ijlbcemt  ^=»14(1)— Grand  Laboent— Evidencb— SUFnciEirox— "Conisact." 

In  a  proeeouti<Hi  under  Penal  Law,  §  1290  (Consol.  I^aws,  a  40),  declar- 
ing that  tbe  appropriation  through  fraudulent  representations  of  a  con- 
tract, etc.,  is  larceny,  evidence  held  insufficient  to  support  a  verdict  of 
guUty ;  the  word  "contract"  as  used  in  the  statute  referring  to  an  exist- 
ing contract,  and  not  to  the  procurement  of  the  executiou  and  delivery  of 
a  contract  by  fraud. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases.  First  and 
Second  Series,  (Contract] 

2.  liABCENT  «=»5— "Pebsonai,  Pbopbbtt." 

"Personal  property,"  as  defined  by  General  Construction  Law  (Gonsol. 
Laws,  c.  22)  J  39,  covers  every  ternf  whldi  Penal  Law,  |  1290,  makes  tbe 
subject  of  larceny. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases^  First  and 
Second  Series,  Personal  Property.] 

Appeal  from  Queens  County  Court. 

John  Deinhardt  was  convicted  of  g^and  larceny  in  the  first  degree, 
and  he  appeals.    Reversed,  and  indictment  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  RICH,  JJ. 

Felix  Reifschneider,  Jr.,  of  Brooklyn,  for  appellant. 
James  F.  Barry,  of  Long  Island  City  (Denis  O'Leary,  Dist  Atty., 
of  Long  Island  City,  on  the  brief),  for  respondents. 

THOMAS,  J.  In  a  negotiation  for  the  exchange  of  real  properties, 
the  defendant,  acting  in  behalf  of  a  corporation,  represented  that  the 
rental  income  of  the  saloon  on  the  first  floor  and  apartment  above 
was  $70  per  month.  Evidence  that  the  representation  was  untrue  may 
be  found  in  the  testimony  of  Herweg,  the  tenant,  who  testified  that  he 
paid  no  rent,  and  that  he  was  instructed  by  Deinhardt,  the  defendant, 
to  state  to  a  proposed  purchaser  that  his  rent  was  $70  per  month,  and 
that  he  was  promised  not  only  free  rent,  but  also  the  sum  of  $600  in 
case  the  premises  were  sold,  and  that  he  was  furnished  by  Deinhardt 
with  four  receipts  showing  severally  the  payment  of  $70  for  rent. 
Deinhardt  denied  that  there  was  such  arrangement.  He  disclaimed  all 
knowledge  of  the  receipts.  He  testified  that  the  entire  property  rented 
for  some  $115  per  month.  His  attempt  to  state  in  detail  how  Herweg 
paid  his  rent  was  such  that  the  jury  could  infer  from  it  that  $70  per 
month  was  not  paid  by  Herweg.  That  furnished  some  corroboration 
of  Herweg.  The  receipts  were  not  proven  to  be  related  to  Deinhardt, 
and  the  evidence  is  that  they  were  not  shown  to  Mrs.  Fuchs  until  after 
she  bought  the  property.  Mrs.  Fuchs  would  not  make  the  exchange 
Unless  Herweg  would  agree  in  writing  to  take  a  lease.  But  that  was 
her  own  proposition,  and,  although  Deinhardt  assented  to  it,  I  do  not 
percave  that  it  furnishes  corrdDoration  of  Herweg's  story.  Mrs. 
Fuchs'  property  is  in  New  York  county;  that  received  in  exchange  is 
in  Queens  county.     The  representations  were  made  in  Kings  county, 
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but  the  contract  was  drawn  in  Queens  county  by  Deinhardt's  sod,  and 
signed  by  Mrs.  Fuchs  in  that  county.  The  tenant's  agreement,  which 
was  the  condition  of  the  exchange  on  the  part  of  Mrs.  Fuchs,  was  exe- 
cuted in  Queeps  county,  Deinhardt  also  had  arranged  that  Herwegj 
the  tenant  located  on  the  property  in  Queens  county,  should  hold  him- 
self out  to  a  purchaser  as  a  genuine  tenant,  which  he  was  not. 

So  far  as  appears,  Herweg  did  nothing  save  to  sign  the  agreement 
for  a  lease ;  but  he  was  represented  to  the  purchaser  as  a  paying  ten- 
ant, and  had,  and  was  intended  to  have,  the  semblance  of  a  tenant  so  as 
to  mislead  the  purchaser.  That  was  a  part  of  the  fraud  practiced. 
In  those  several  phases  of  the  transaction,  it  may  be  said  the  crime 
was  partly  committed  in  Queens  county.  Code  of  Criminal  Procedure, 
§  134;  People  v.  Peckens,  153  N.  Y.  576,  47  N.  E.  883.  Do  the  facts 
show  a  larceny  within  section  1290  of  the  Penal  Law  ? 

The  indictment  in  effect  charges  that  Deinhardt  and  Herweg  ob- 
tained from  Mrs.  Fuchs  a  deed,  the  title  and  possession  of  her  land, 
by  false  and  fraudulent  representations  respecting  the  value  of  the 
premises  in  Queens  county,  and  that  Herweg  was  paying  $70  per 
month  for  a  portion  of  it,  and  by  aid  of  fraudulent  receipts  for  such 
rent,  and  that  Mrs.  Fuchs,  induced  by  the  representations,  executed 
the  contract  for  the  conveyance  of  her  property,  and  pursuant  thereto 
did  execute  a  deed  thereof.  The  final  charge,  that  the  defendant  stole 
Mrs.  Fuchs'  prc^rty,  is  made  as  a  result  and  characterization  of  the 
defendant's  conduct,  and  of  course  is  an  impossible  offense.  The  de- 
fendant, aided  by  Herweg,  did  precisely  what  the  indictment  charged. 
Mrs.  Fuchs  contracted  to  sell  and  to  convey  her  real  estate  to  another, 
and  in  fulfillment  of  that  contract  did  convey  it.  She  was  induced  to  it 
by  false  and  fraudulent  representations  as  to  the  tenancy  of  Herweg 
and  the  rent  paid  by  him.  They  were  false  representations  made  in 
words  by  Deinhardt  and  given  an  appearance  of  reality  by  Herweg's 
occupation  of  the  premises  as  a  genuine  tenant,  for  which  he  had  lent 
aid  to  Deinhardt's  scheme. 

[1]  The  appellant  instances  authorities  that  such  a  transaction  is 
not  a  crime,  and  in  them  is  much  learned  discussion  that  it  was  not  a 
crime  at  common  law  nor  under  the  statutes  severally  considered. 
State  V.  Klinkenberg,  Id  Wash.  466,  136  Pac.  692,  49  L.  R.  A.  (N.  S.) 
965,  Ann.  Cas.  1915D,  468;  State  v.  Ejio,  131  Iowa,  619,  621,  109 
N.  W.  119,  9  Ann.  Cas.  856;  People  v.  Cummings,  114  Cal.  437,  46 
Pac.  284;  State  v.  Burrows,  33  N.  C.  477.  However,  the  statutes 
there  under  discussion,  and  which  were  decided  to  leave  the  law  un- 
changed, were  not  in  terms  the  same  as  that  under  which  the  present 
indictment  is  laid,  although  in  one  instance  it  was  equally  broad.  They 
dealt  with  statutes  denouncing  the  obtainment  of  property  by  fraud, 
and  the  property  was  construed  to  refer  to  personal  property.  But 
section  1290  of  the  Penal  Law  declares  that  larceny,  among  other 
things,  covers  the  appropriation,  through  fraudulent  representations, 
of  money,  personal  property,  thing  in  action,  evidence  of  debt  or  con- 
tract, or  article  of  value  of  any  kind.  In  the  action  at  bar  there  is  a 
contract.  The  defendant  procured  the  making  and  delivery  of  it  by 
fraud,  and,  if  the  statute  includes  the  procurement  of  the  execution 
and  delivery  of  a  contract  by  fraud,  I  perceive  no  reason  for  excluding 
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a  contract  for  the  sale  of  land.  One  cannot  steal  land,  but  he  can  by 
fraud  induce  the  owner  to  agree  to  sell  it,  and  accordingly  to  convey 
it.  But  section  1290,  in  the  inclusion  of  the  word  "contract"  in  the 
enumeration,  refers  to  an  already  existing  contract,  which  a  party  can 
take  and  bear  away,  stealing  it  as  he  could  any  other  portable  thing,  or 
the  possession  of  which  he  obtains  by  the  fraudulent  means  indicated 
in  the  statute.  He  can  so  steal  or  obtain  money,  personal  property, 
evidence  of  debt  or  contract,  or  article  of  value,  or  a  thing  in  action, 
like  a  coupon,  etc.  But  the  statute,  I  regret  to  say,  does  not  mean  that 
it  is  an  offense  to  procure  by  fraud  a  person  to  creayte  a  thing  in  ac- 
tion, evidence  of  debt,  or  contract,  for  delivery  to  the  wrongdoer.  In 
my  judgment,  that  should  be  within  the  statute ;  but  I  do  not  so  read  it. 

[2]  Section  39  of  the  General  Construction  Law  defines  "personal 
property"  to  include  chattels,  money,  things  in  action,  and  "written 
instruments  themselves,  as  distinguished  from  the  rights  or  interests  to 
which  they  relate,  by  which  any  right,  interest,  lien  or  incumbrance  in, 
to  or  upon  property,  or  any  debt  or  financial  obligation  is  created,  ac- 
knowledged, evidenced,  transferred,  dischai^ed  or  defeated,  wholly 
or  in  part,  and  everything,  except  real  property,  which  may  be  the  sub- 
ject of  ownership."  Personal  property  as  so  defined  covers  every  term 
enumerated  in  section  1290  of  the  Penal  Law.  It  may  be  suggested 
that  it  would  be  sufficient  to  use  the  term  "personal  property"  in  sec- 
tion 1290,  and  that  the  inclusion  of  other  terms,  like  "contract,"  meant 
to  give  them  a  significance  beyond  that  expressed  by  the  words  "per- 
sonal property."  For  the  purpose  of  exact  nomenclature,  the  use  of 
several  terms  in  addition  to  the  generic  term  is  a  matter  of  comment, 
maybe  criticism,  but  statutes  err  in  that  regard  for  the  purpose  of 
making  immediately  and  definitely  clear  the  breadth  of  the  enactment. 
A  person  could  obtain  possession  of  a  horse  by  false  representations, 
or  a  note  or  a  contract  existing.  But  a  contract  to  be  executed  and  de- 
livered by  A.  and  B.  is  not  a  contract  until  it  is  delivered  to  B.,  or  de- 
livery be  otherwise  effected.  How,  then,  could  A.  by  fraud  take  an 
undelivered  contract  from  B.'s  possession?  The  statute  treats  of  tak- 
ing by  force,  by  stealth,  or  by  fraud,  the  possession  of  the  property. 
A  person  could  so  take  and  appropriate  a  chattel,  or  instrument ;  but 
he  could  not  so  take  possession  of  a  contract  that  had  to  be  made  and 
delivered.  If  a  transfer  of  personal  property  were  procured  by  fraud, 
the  indictment  would  lie  for  so  obtaining  possession  of  personal  prop- 
erty, and  the  statute  would  cover  the  article,  or  the  contract.  But 
the  person  would  not  be  punished  for  procuring  the  making  of  a  trans- 
fer, for  instance  a  bill  of  sale. 

The  respondent  says  that  the  case  is  covered  by  People  v.  Peckens, 
153  N.  Y.  576,  47  N.  E.  883.  And  so  it  is.  But  the  present  question 
was  not  raised,  nor  was  the  statute  under  discussion.  The  question, 
then,  is  whether  due  regard  for  that  decision  demands  that  what  was 
ignored  or  unnoticed  in  it  should  be  deemed  as  considered  and  de- 
cided by  it.  I  am  inclined  to  the  conclusion  that  due  respect  does  not 
require  that  the  decision,  silent  on  the  subject,  shall  be  regarded  as 
presenting  and  deciding  what  is  here  involved. 

I  advise  reversal  of  the  judgment  of  conviction  of  the  County  Court 
of  Queens  County,  and  orders,  and  that  the  indictment  be  dismissed. 
All  concur. 
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aOO  Misc.  Rep.  587)  j^  ^  METEE. 

(Snpreme  Court,  Spedal  Term,  Kings  County.    July  17,  1917.) 
3.  AuKKS    «=>61— AsiussioN    TO    CirizENsEOP— Alien    EnKiaEB— "Appuoa- 

UON." 

Where  long  before  April  6,  1917,  the  applicant  had  declared  his  Inten- 
tion of  becoming  a  citizen,  and  on  date  of  declaration  of  state  of  war 
between  the  United  States  and  Germany  he  made  application  to  be  admit- 
ted to  citizenship,  the  application  could  not  be  granted  In  view  of  Rev. 
St  tr.  S.  §  2171  (Camp.  St.  1916,  i  4362),  providing  that  no  alien  who  Is  a  na- 
tive citizen  or  subject  or  a  denizen  of  any  country,  state,  or  sovereignty,  with 
which  the  United  States  are  at  war  at  the  time  of  his  application,  shall 
be  then  admitted  to  become  a  citizen  of  the  United  States;  the  declara- 
tion of  intention  not  being  application. 

[Ed.  Note. — For  other  deflnittons,  see  Words  and  Phrasedi  First  and 
Second  Series,  Application.] 

2.  Aliens  «=968— Adhissiow  to  Citizenship— Alien  Enesoes. 

Where  an  alien  enemy  before  declaration  of  state  of  war  had  declared 
his  Intention  of  becoming  a  citizen,  but  made  his  application  to  become  a 
citizen  on  the  day  when  the  declaration  of  war  was  made,  his  application 
should  not  be  denied,  but  should  be  postponed  until  the  close  of  war. 

Application  by  John  Meyer  to  become  a  citizen  of  the  United  States. 
Application  continued. 

CROPSEY,  J.  [1]  The  applicant  declared  his  intention  of  becom- 
ing a  citizen  long  bfefore  April  6,  1917,  on  which  day  a  state  of  war 
was  declared  to  exist  between  the  United  States  of  America  and  the 
German  Empire.  His  petition  for  admission  was  filed  April  6,  1917. 
He  is  a  German  subject    Can  he  be  admitted? 

Section  2171  of  the  Revised  Statutes  of  the  United  States  provides 
that: 

"No  alien  who  Is  a  natlye  citizen  or  subject  or  a  denizen  of  any  ooontry, 
state  or  sovereignty,  with  wbidi  the  United  States  are  at  war  at  the  time  of 
his  application,  shall  be  then  admitted  to  become  a  citizen  of  the  United 
Sates." 

The  only  exception  to  this  provision  relates  to  persons  who  had  filed 
their  declarations  of  intention  or  were  eligible  for  citizenship  before 
June  18,  1812.    This  statute  in  its' present  form  was  adopted  in  1813. 

The  filing  of  a  declaration  of  intention  to  become  a  citizen  is  not  an 
"application."  Section  2171  clearly  differentiates  between  the  two,  and 
its  language  shows  that  the  word  "application"  was  not  intended  to 
mean  Ae  declaration  of  intention.  This  is  further  shown  by  the  pro- 
visions of  the  Act  of  June  29,  1906,  c.  3592,  34  Stat.  596  (U.  S.  Comp. 
St.  1916,  §§  4351,  4352),  relating  to  naturalization.  A  German  subject 
caimot  become  a  citizen  of  this  country  if  his  "application"  was  made 
when  a  state  of  war  existed.  The  application  is  made  either  when  the 
petition  for  citizenship  is  filed  or  when  the  matter  comes  on  for  hear- 
ing in  court.  In  this  case  it  is  immaterial  which  of  these  things  is  the 
"application,"  for  both  occurred  while  war  existed.  In  U.  S.  v.  Meyer, 
241  Fed.  305, C.  C.  A. ,  the  majority  of  the  court  held  that 
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the  "application"  was  made  within  the  meaning  of  the  section  quoted 
when  the  petition  was  filed,  and  that  the  declaration  of  a  state  of  war 
between  that  date  and  the  date  of  the  hearing  in  court  did  not  bar  the 
applicant.  There  was  a  vigorous  dissent,  however,  and  a  claim  that  the 
hearing  in  court  was  the  "application"  contemplated  by  the  section. 
All  the  judges  agreed,  however,  that  the  declaration  of  intention  was 
not  the  "application." 

It  is  plain  that  this  application  cannot  now  be  granted. 

[2]  The  other  question  is  whether  it  should  be  denied  or  action 
postponed  till  after  the  war.  There  would  be  nothing  gained  by  a  de- 
nial now.  It  would  mean  that  the  applicant  would  be  obliged  to  make 
a  new  petition  after  the  war  ended  and  then  wait  90  days,  and  that  he 
and  witnesses  would  be  put  to  the  trouble  and  expense  of  signing  new 
papers.  Nothing  would  be  gained  by  such  a  procedure.  It  would 
entail  unnecessary  hardship  and  expense,  and  should  not  be  required. 

The  application  will  therefore  be  held  over  for  proper  action  after 
the  war  has  terminated. 


JOSEPH  JOSEPH  &  BROS.  CO.  v.  MABVA  BBAIiTI  CORP.  et  al. 
(Supreme  Court,  Special  Term,  New  York  Gounty.    August  2,  1917.) 

1.  PLEADIKQ  #=»197 DEMXrBBER  BT  CODEFENDART. 

In  an  action  to  foreclose  a  mechanic's  Uen,  a  demurrer  by  one  code- 
fendant  to  tbe  counterclaim  of  the  other  was  unauthorized. 

2.  Pleading  €=»416 — Stbikino  Out  Dkuubbeb— "Technical  Objection"— 

Waiver. 

Where  the  interposition  of  a  demurrer  was  not  provided  for  by  statute, 
a  motion  to  strike  It  out  on  such  ground  was  not  a  "technical  objection," 
which  could  be  waived  by  failure  to  return  the  demurrer  within  24  hours. 

Action  to  foreclose  a  mechanic's  lien  by  Joseph  Joseph  &  Bros.  Com- 
pany against  the  Marva  Realty  Corporation  and  others.  Defendant 
Hyman  Rosen  moves  to  strike  out  a  demurrer  to  a  counterclaim  inter- 
posed by  a  codefendant.    Motion  granted,  with  costs. 

See,  also,  166  N.  Y.  Supp.  507. 

Moses  H.  Rothstein,  of  New  York,  City,  for  defendant  Hyman 
Rosen. 

Robert  C.  Birkhahn,  of  New  York  City,  for  defendant  Marva  Realty 
Corp. 

GIEGERICH,  J.  The  defendant  Rosen,  in  an  action  brought  to 
foreclose  a  mechanic's  lien,  served  an  answer  containing  a  counterclaim 
asserting  a  mechanic's  lien  against  the  defendant  Marva  Realty  Cor- 
poration as  owner  of  the  property  upon  which  the  work  was  done.  The 
Marva  Realty  Corporation  interposed  a  demurrer,  and  the  defendant 
Rosen  makes  this  motion  to  strike  out  the  demurrer  on  the  ground  that 
a  demurrer  is  unauthorized  between  codef  endants. 

[1,2]  Albright  v.  Trinity  Presbytierian  Church,  170  App.  Div.  70, 
157  N.  Y.  Supp.  79,  and  Stuart  v.  Blatchley,  77  Hun,  425,  28  N.  Y. 
Supp.  800,  are  authorities  for  the  proposition  that  such  a  demurrer  is 
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unautliorized.  On  behalf  of  the  Marva  Realty  Corporation  it  is  claimed 
that  by  failing  to  return  the  demurrer  within  24  hours  after  its  service 
the  technical  objection  was  waived.  Inasmuch,  however,  as  the  inter- 
position of  a  demurrer  in  such  a  case  as  this  is  not  provided  for  by  the 
statute  (sections  488-496  of  the  Code  of  Civil  Procedure,  and  cases 
above  cited),  the  objection  is  not  a  technical  one,  and  not  one  that  could 
be  waived. 

The  moti(»i  is  granted,  with  $10  costs.    Settle  order  on  notice. 


JOSEPH  JOSBPH  &  BROS.  CO.  T.  MABVA  RBAI<TT  CORP.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1»17.) 

DisiassAi.  AND  NoKBun  $s>63 — Judgment  DisicissiNa  CouNTKBcuau  Witb- 
onx  Sevebancs. 

Where  there  has  been  no  severance  of  the  controversy  between  two  de- 
fendants, the  motion  of  one  of  such  defendants  for  an  interlocutory 
judgment  dismissing  the  counterclaim  contained  In  the  answer  of  the 
other  defendant  will  be  denied,  since  the  Judgment  sought  would  be  in 
essence  a  final  Judgment  on  the  Issues  embraced  within  it,  and  would 
leave  all  other  l^ues  In  the  action  to  be  disposed  of  later,  while  such 
future  disposition  would  have  to  be  made  by  another  Judgment,  which 
would,  in  like  manner,  be  final  as  to  the  issues  embraced  within  it;  the 
ultimate  result  being  two  final  judgments  In  the  same  case,  without  any 
severance; 

Action  by  the  Joseph  Joseph  &  Bros.  Company  against  the  Marva 
Realty  Corporation  and  others.  On  motion  by  tfie  named  defendant 
for  an  interlocutory  judgment  dismissing  the  counterclaim  contained  in 
the  answer  of  another  defendant.    Motion  denied. 

Robert  C.  Birkhahn,  of  New  York  City,  for  defendant  Marva  Realty 
Corp. 
Moses  H.  Rothstein,  of  New  York  City,  for  defendant  Rosen. 

GIEGERICH,  J.  I  have  heretofore  granted  a  motion  to  strike  out 
the  demurrer  of  the  Marva  Realty  Corporation  to  the  affirmative  re- 
lief demanded  by  its  codefendant  Rosen  (166  N.  Y.  Supp.  506)  on  the 
ground  that  a  demurrer  is  unauthorized  between  codefendants.  Al- 
oright  v.  Trinity  Pres.  Church,  170  App.  ESv.  70,  157  N.  Y.  Supp.  79; 
Stuart  V.  Blatchley,  17  Hun,  425,  28  N.  Y.  Supp.  800.  At  the  same 
time  I  asked  the  attorney  for  the  Marva  Realty  Corporation  to  submit 
an  authority  for  this  motion,  which  asks  for  an  interlocutory  judgment 
dismissing  the  counterclaim  of  the  defendant  Rosen.  No  authority  in 
point  has  been  handed  up. 

Upon  ray  own  examination  of  the  authorities,  however,  it  seems  to 
mc  that  the  question  is  in  effect  covered  by  Sayre  v.  Progressive  Con- 
struction &  Leasing  Co.,  159  App.  Div.  799,  144  N.  Y.  Supp.  897,  where 
it  was  held  that  a  plaintiff  is  not  entitled  to  a  judgment  dismissing  a 
counterclaim  where  some  of  the  issues  in  the  action  are  left  undisposed 
of,  because  in  the  absence  of  a  severance  there  can  be  only  one  final 
judgment  in  an  action,  and  that  such  a  judgment  as  the  plaintiff  sought 
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was  not  interlocutory,  either  in  form  or  substance.  It  seems  to  me  that 
is  the  situation  in  the  present  case.  There  has  been  no  severance  of 
the  controversy  between  the  two  defendants  involved  in  this  motion, 
and  the  judgment  sought  by  the  defendant  corporation,  although  called 
in  the  notice  of  motion  an  interlocutory  judgment,  would  be  in  essence 
a  final  judgment  upon  the  issues  embraced  within  it,  and  would  leave 
all  the  other  issues  in  the  action  to  be  disposed  of  later.  Such  future 
disposition  would  necessarily  have  to  be  made  by  another  judgment, 
which  would,  in  like  manner,  be  final  as  to  the  issues  embraced  within 
it,  and  the  ultimate  result  would  be  two  final  judgments  in  the  same 
action  without  any  severance,  which  orderly  practice  does  not  permit. 
The  motion  is  therefore  denied,  with  $10  costs.    Order  signed. 


In  re  ITAIX)  AMERICAN  STORES,  Ina 
(Supreme  Court,  Special  Tenn,  New  York  County.    July,  1917.) 

1.  Assignments  fob  Bxnbfit  of  Cbbditobb  «=93Q(K1) — Corfibxatioit  of  Bkf- 

EBEK'S   RePOBT — "HBABINO." 

The  "hearing"  contemplated  by  Debtor  and  Credifor  Law  (Consol.  Laws, 
c.  17)  i  12,  as  amended  by  Laws  1015,  c.  4€8,  providing  that  parties  in- 
terested as  creditors  In  the  estate  of  one  who  has  made  a  general  assign- 
ment shall  have  10  days'  notice  by  mall  of  the  illing  of  the  assignee's  llnal 
account  and  the  hearing  thereon,  Is  one  where  the  notice  Is  "returnable 
in  court" ;  1.  e.,  when  the  referee's  report  la  brought  on  for  confirmation, 
on  notice  to  all  persons  Interested. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Ilrst  and 
Second  Series,  Hearing.] 

2.  ASSIONMENTS  FOB  BENEFIT  OF  CBEDITOBS  ®=>39iS(l) — ^APFUCATION  FOB  COR- 

riBMATION  OF  RKPOBT — ^NOTICK — STATUTE. 

Under  Debtor  and  Creditor  Law,  §  12,  as  amended  by  Laws  1M.5,  c  469, 
providing  that  the  parties  Interested  in  the  estate  of  one  who  has  made  a 
general  assignment  shall  have  at  least  10  days'  notice  by  mall  of  all 
proposed  sales  of  property,  the  declaration  and  time  of  payment  of  divi- 
dends, of  the  filing  of  the  final  account  of  the  assignee,  and  of  the  hear- 
ing thereon,  etc.,  notice  mnst  be  given  to  all  creditors,  who  presented 
duly  verified  claims  to  the  assignee,  when  the  referee's  report  Is  sought  to 
be  confirmed ;  the  provision  requiring  10  days'  notice  by  mall  to  all  In- 
terested persons  of  aU  applications  where  any  disposition  of  the  assigned 
property  Is  sought. 

In  the  matter  of  the  general  assignment  of  Italo  American  Stores, 
Incorporated,  to  Joseph  M.  Conklin  for  the  benefit  of  creditors.  On 
motion  by  the  assignee  for  such  relief  as  the  report  of  the  referee  rec- 
ommends, and  for  an  order  of  final  distribution  discharging  the  as- 
signee on  his  bond.  Motion  denied,  with  leave  to  renew  on  compliance 
with  statutory  provisions. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Irving  L. 
Ernst  and  Harold  Riegelman,  both  of  New  York  City,  of  counsel),  for 
the  motion. 

Hendrick  &  Hendrick,  of  New  York  City  (Harry  J.  Leffert  and 
Worden  E.  Winne,  both  of  New  York  City,  of  counsel),  opposed. 
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GIEGERICH,  J.  The  assignee  for  the  benefit  of  creditors  applies 
for  the  confirmation  of  the  report  oJE  the  referee  appointed  to  take  and 
state  his  account,  for  a  final  order  for  the  distribution  of  the  assigned 
estate,  and  for  the  discharge  of  the  assignee  and  the  surety  on  his 
bond.  The  report  in  question  shows  that  59  persons  presented  duly 
verified  claims  to  the  assignee,  and  it  appears  from  the  papers  submit- 
ted that  only  3  of  such  creditors  have  been  served  with  notice  of  this 
application. 

Section  12  of  the  Debtor  and  Creditor  Law,  as  amended  by  chapter 
469  of  the  Laws  of  1915,  in  part  provides  that : 

"Parties  Interested  In  the  estate  as  creditors,  or  parties  otherwise  Interested, 
tf  the  judge  so  directs,  shall  have  at  least  tei  days'  notice  by  mbil  to  their 
respective  addresses  as  they  appear  in  the  schedule  filed  by  the  assignor,  or  at 
such  other  addresses  as  they  shall  have  filed  with  the  assignee,  of  (a)  all  pro- 
IKised  sales  <A  property;  (b)  the  declaration  and  time  of  payment  of  divi- 
dends; (c)  the  filing  of  the  final  account  of  the  assignee  and  of  the  hearing 
thereon;  (d)  the  prop(»ed  compromise  of  any  controveisy.  Such  notice  may 
be  published  as  the  Judge  shall  direct  and  must  be  returnable  in  court." 

[1]  These  provisions  clearly  require  the  giving  of  at  least  10  days' 
notice  by  mail  to  all  persons  interested  in  the  estate  of  all  applications 
where  any  disposition  of  the  assieiried  property  is  sought.  See  Matter 
of  Gurian,  92  Misc.  Rq>.  296,  155  N.  Y.  Supp.  930;  The  hearing  on 
the  final  accounting  of  an  assignee  does  not  take  place  on  the  return  of 
the  citation,  because,  under  our  procedure,  the  account  is  then  referred 
to  a  referee  for  examination  (Matter  of  McMahon,  92  Misc.  Rep.  305, 
155  N.  Y.  Supp.  864),  and  the  failure  of  a  creditor  to  appear  and  ob- 
ject at  that  time  has  been  held  to  be  of  no  significance  (Id.).  Although 
the  parties  may  be  heard  before  the  referee,  such  a  hearing  is  not  final, 
and  the  "hearing"  contemplated  by  the  statute  is  clearly  one  where  the 
notice  is  "returnable  in  court,"  and  that  is  when  the  referee's  report  is 
brought  on  for  confirmation  upon  notice  to  all  persons  interested  in  the 
estate. 

[2]  These  views,  so  far  as  I  can  ascertain,  are  in  harmony  with  the 
prevailing  practice  in  this  department,  which  requires  that  notice  be 
given  to  all  creditors  when  the  referee's  report  is  sought  to  be  confirm- 
ed. Inasmuch  as  only  a  small  fraction  of  the  creditors  were  given  no- 
tice of  this  application,  the  motion  should  be  denied,  but  with  leave  to 
renew  upon  compliance  with  the  above-cited  provisions. 

Order  signed. 


(17»  App.  DlT.  258) 

FIELD  V.  HMPIBE  CASE  GOODS  CO. 

(Supreme  Court,  Appellate  Division,  Second  D^;>artinent    July  31,  1917.) 

1.  PLEADmO  «=a350(3)— JTTJDOMENT  on  PtBAMNGS— Mattebs  Considebed. 

On  a  motion  for  judgment  on  the  pleadings  where  an  answer  is  inter- 
.I>osed,  the  complEiint  only  is  to  be  considered,  and  the  facts  therein  al- 
leged must  be  deemed  true. 

2.  NeOLIOKSOK     «=»27— DErECTIVE      AbTICLES— MANtrFACXITBEB-j-LlABtLmr     TO 

Thikd  Pabtt. 

Plaintiff,   purchaser  from   retail   dealer,   could   not  recover  damages 
against  the  manufacturer  of  a  wooden  bed  for  injuries  sustained  as  a  re- 
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suit  of  the  slats  glTing  way ;  such  bed  not  being  inherently  or  imminently 
dangerous  to  life  or  limb. 

3.  Evidence  <8=»5(2) — Juoiciai.  Notiok. 

The  court  may  take  Judicial  notice  of  the  construction  of  an  ordinary 
wooden  bed,  and  that  slats  laid  crosswise  sometimes  give  way,  espedally 
where  aided  by  allegations  of  the  complaint 

Jenlcs,  P.  J.,  and  Thomas,  J.,  dissetitin^. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Rosalind  M.  Field  against  the  Empire  Case  Goods  Com- 
pany. From  an  order  of  the  Special  Term  denying  defendant's  mo- 
tion for  a  judgment  upon  the  pleadings,  it  appeals.  Reversed,  with 
costs  and  disbursements. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  RICH,  JJ. 

Charles  A.  Ogren,  of  New  York  City,  for  appellant 
Jacob  C.  Brand,  of  New  York  City,  for  respondent 

RICH,  J.  The  action  is  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  through  the  negligence  of  defendant  in  the  im- 
proper and  negligent  construction  of  a  bed,  which  collapsed  while 
plaintiff  was  lying  on  it  and  about  to  be  delivered  of  a  child. 

The  complaint  alleges  that  the  defendant  is  a  corporation  engaged  in 
the  business  of  manufacturing  and  selling  to  retail  dealers  of  house- 
hold furniture;  that  prior  to  August,  1915,  it  manufactured  and  sold 
to  a  retail  firm  a  Circassian  walnut  bed ;  that  in  said  month  of  August 
said  retail  firm  sold  and  delivered  said  bed  to  the  plaintiff;  that  "said 
bed  was  made,  c<Mistructed,  or  manufactured  by  the  defendant  for  the 
purpose  of  a  sale  to  any  person  or  firm  or  corporation  who  might  buy 
the  same,  and  with  the  intent  and  purpose  of  having  the  same  used  by 
any  person  who  should  purchase  it  and  into  whose  possession  it  should 
come,  no  matter  through  how  many  intermediate  dealers  it  might 
pass" ;  that  on  or  about  July  23,  1916,  nearly  a  year  after  its  purchase 
by  plaintiff,  while  she  was  prc^erly  and  carefully  in  said  bed  in  her 
home,  in  a  pregnant  condition  and  about  to  be  delivered  of  a  child, 
the  strips  of  wood  fastened  or  attached  on  the  inner  sides  of  said  bed, 
upon  which  the  slats  rested,  suddenly  broke  and  gave  way,  precipitat- 
ing plaintiff  to  the  floor,  by  reason  of  which,  and  caused  thereby,  she 
suffered  the  injuries  for  which  she  seeks  to  recover.  The  seventh 
allegation  is  as  follows : 

"That  the  said  occurrence  and  the  injuries  to  plaintiff  resulting  tbn-efrom 
were  due  wholly  to  the  carelessness  and  negligence  of  the  defendant.  Id  that 
it  caused  and  permitted  said  bed  to  be  made,  constructed,  or  manufactured 
In  a  careless,  negligent,  and  unsafe  manner;  in  falling  to  use  good,  strong, 
and  proper  materials  in  the  construction  of  same;  in  using  strips  of  wood 
and  other  materials  in  the  nraklng  or  construction  of  said  bed  that  would 
not  and  could  not  stand  the  weight  and  strain  of  the  ordinary  uses  to  which 
said  bed  was  put,  and  to  which  it  was  made  and  Intended  to  be  put ;  in  caus- 
ing and  permitting  nails  to  be  used  in  fastening  or  securing  said  strips  of  wood 
to  the  sides  of  said  bed  which  were  of  insufficient  size,  quality,  and  strengrth 
for  the  use  and  purpose  to  which  they  were  put  therein ;  and  In  other  respects 
in  failing  to  exercise  reasonable  care,  diligence,  and  prudence  In  the  premises, 
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and  that  plaintiff  was  entirely  free  from  any  fault  or  nef^gence  in  the  prem- 
ises on  lier  part  contributing  thereto." 

The  answer  admits  that  defendant  is  a  corporation  engaged  in  the 
business  of  manufacturing  furniture  and  selling  the  same  to  dealers; 
that  R.  H.  Macy  &  Co.  (to  whom  the  plaintiff  alleges  such  bed  wa,s 
sold  by  defendant  and  from  whom  she  purchased  it)  conducts  a  retail 
department  store  at  Herald  Square,  New  York  City;  and  denies  and 
puts  in  issue  the  other  allegations  of  the  complaint. 

The  learned  Special  Term  reached  the  conclusion  that: 

"If  the  plaintiff  can  sostaln  the  allegations  contained  in  the  seventh  x)ara- 
gmph  of  the  com(Halnt  by  competent  and  credible  evidence,  then  and  In  that 
event  she  has  made  out  a  good  cause  of  action  In  negligence  against  the  de- 
fendant and  Is  oititled  to  a  trial  by  Jury." 

[1]  A  motion  for  judgment  on  the  pleadings,  where  an  answer  is 
interposed,  is  to  be  treated  as  though  made  at  the  opening  of  the  trial, 
and  the  practice  cm  such  motion  is  andogous  to  tfiat  upon  a  demurrer. 
For  the  purposes  of  the  motion,  the  complaint  only  is  to  be  considered, 
and  the  facts  therein  alleged  must  be  deemed  true.  O'Rourke  v.  Pat- 
terson, 157  App.  Div.  284,  142  N.  Y.  Supp.  195. 

The  plaintiff  bases  her  right  of  recovery  solely  upon  defendant's 
negligence,  and  relies  upon  MacPherson  v.  Buick  Motor  Co.,  217  N. 
Y.  382,  111  N.  E.  1050,  L.  R.  A.  1916F,  696,  Ann.  Cas.  1916C,  440, 
and  Quackenbush  v.  Ford  Motor  Co.,  167  App.  Div.  433,  153  N.  Y. 
Su{^.  131,  to  sustain  the  contention  of  defendant's  liability.  Both  of 
these  cases  invdved  the  negligent  construction  of  automobiles  designed 
and  intended  to  travel  through  public  streets  and  roads  at  great  speed — 
in  the  MacPherson  Case  50  miles  an  hour — arid  in  the  latter  case  there 
was  in  addition  a  violated  duty  of  inspection ;  the  court,  speaking  with 
reference  to  the  defective  wheel  causing  the  accident,  saying: 

"There  is  evidence,  however,  that  Its  defects  could  have  been  discovered  by 
reasonable  inspection,  and  that  inspection  was  omitted."  ^ 

And  weight  is  given  to  these  facts  and  the  failure  to  make  the  ordi- 
nary and  simple  tests  required  in  reaching  a  decision,  which  is  founded 
thereon.  No  such  facts  are  involved  in  the  case  at  bar.  In  the  Quack- 
enbush Case  the  defect  was  the  failure  of  the  manufacturer  to  equip 
the  automobile  sold  with  proper  brakes  and  in  negligently  assembling 
such  car,  because  of  which  it  could  not  be  controlled,  which  presum- 
ably could  have  been  ascertained  by  inspection.  The  principle  of  the 
decision  is  that  the  manufacturer  had  no  right  to  send  out  a  car  which 
was  not  properly  tested,  and  "having  disregarded  this  duty  to  the  pub- 
lic in  general,  including  the  purchaser,  the  manufacturer  is  Uable  for 
the  injury  growing  out  of  such  negligence" — ^a  quite  different  prin- 
ciple than  that  involved  in  the  case  at  bar.  In  the  MacPherson  Case, 
now  the  leading  and  controlling  case  on  this  branch  of  the  law,  the 
subject  of  the  liability  of  a  manufacturer  to  a  third  person  is  learnedly 
and  exhaustively  considered  and  presented,  with  a  citation  and  dis- 
cussion of  all  the  leading  American  and  English  cases  in  which  that 
question  was  involved.  While  the  court  held  that  the  principle  of 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  which  was  the 
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primary  case  in  this  state  and  laid  the  foundation  of  this  fcranch  of  the 
law  and  the  earlier  cases  based  upon  it,  had  been  extended  and  a  more 
liberal  spirit  evinced  in  later  cases,  which  were  cited  and  discussed, 
the  law  of  this  state  at  the  present  time  on  the  question  of  the  liability 
of  manufacturers  to  third  persons  sustaining  injury  through  the  use 
of  the  manufactured  product  is  stated  as  follows: 

"We  hold  then  that  the  principle  of  ThMuas  v.  Wlndjester  Is  not  limited 
to  poisons,  explosives,  and  things  of  like  nature,  to  things  which  In  their 
normal  operation  are  Implements  of  destruction.  If  the  nature  of  a  thing  la 
such  that  It  Is  reasonably  certain  to  place  life  and  limb  In  peril  when  negli- 
gently made,  it  is  then  a  thing  of  danger.  Its  nature  gives  warning  of  the 
consequences  to  be  expected.  If  to  the  element  of  danger  there  Is  added  knowl- 
edge that  the  thing  will  be  used  by  persons  other  than  the  purdiaser,  and  used 
without  new  tests,  then,  irrespective  of  contract,  the  manoifbcturer  of  this 
thing  of  danger  is  under  a  duty  to  make  It  carefully.  •  •  •  There  must  be 
knowledge  of  a  danger,  not  merely  possible,  but  probable.  It  la  possible  to 
use  almost  anything  in  a  way  that  will  make  It  dangerous  If  defective.  That 
is  not  enough  to  charge  the  manufacturer  with  a  duty  independent  of  his 
contract." 

[2]  It  is  clear  therefore  that  an  action  cannot  be  maintained  upoti 
the  facts  alleged  in  the  complaint,  which  do  not  remove  the  case  from 
the  general  rule  that  an  action  for  negligence  cannot  be  maintained  by 
a  third  person  against  the  manufacturer  of  an  article  not  in  and  of  it- 
self imminently  and  inherently  dangerous.  An  ordinary  bed  is  not 
an  article  that  is  reasonably  certain  to  place  life  and  limb  m  peril  when 
negligently  constructed,  or  which  of  itself,  in  the  use  to  which  it  is 
intended  to  be  put,  gives  any  warning  of  dangerous  consequences  at- 
tending to  its  use,  and  the  manufacturer  is  not  charged  with  knowledge 
of  danger  in  its  contemplated  use,  "not  merely  possible,  but  probable." 

[3]  An  ordinary  wooden  bed  is  such  a  common  article  and  in  such 
universal  use,  its  manner  of  construction  and  method  of  use  having 
remained  the  same  for  generations,  that  we  may  take  judicial  notice 
of  its  construction,  especially  when  aided  by  the  allegations  of  the 
sixth  and  seventh  subdivisions  of  the  complaint,  and  of  the  fact  that 
the  strips  of  wood  on  the  inner  sides  of  sidepieces  which  form  a  sup- 
port for  slats  laid  crosswise,  but  a  short  distance  from  the  floor,  some- 
times give  way.  The  drop  to  the  floor,  however,  is  so  slight,  and  the 
body  of  the  occupant  usually  so  well  surrounded  by  protecting  bedding, 
that  bodily  injuries  cannot  be  reasonably  expected  to  result  tfierefrom. 
Such  a  bed  is  not  inherently  or  imminently  dangerous  to  life  or  limb, 
and  it  is  shown  in  the  case  at  bar  by  the  fact  that  this  bed  had  been  in 
use  for  nearly  a  year  preceding  the  accident,  without  indication  of 
weakness  or  defective  construction. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  de- 
fendant's motion  for  judgment  oa  the  pleadings  is  granted,  with  $10 
costs. 

STAPLETON  and  MILLS,  JJ.,  concur.  JENKS,  P.  J.,  and 
THOMAS,  J.,  dissent. 
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(1T9  App.  Dlv.  262) 

In  re  BROOKLYN  TRUST  OO. 

(Sapreme  Court,  Appellate  Division,  Second  Pepertment    July  31,  1917.) 

1.  WiLM  ^=>l,5— GHABirABLB   BEQUESTS— STATUIIS— CONSTRUCTION. 

Under  Decedent  Estate  I^w  (Consol.  Daws,  a  13)  {  17,  declaring  that 
no  person  having  a  husband,  wife,  child,  or  parent  shall  devise  or  be- 
queath to  any  benevolent,  charitable,  religious,  or  missionary  society  or 
corporation  more  than  one-half  of  his  estate  after  payment  of  his  or  her 
debts,  the  computation  of  the  half  which  can  be  given  to  charity  Is  made 
on  the  basis  of  the  testator's  estate  at  the  time  of  his  death,  less  debts. 

2.  Wills  $=9T3C— Kxfxnbes  or  Adiusistbation— Bequests— Liabiutt  of  Rb- 

siDUABY  Estate. 

Where  there  Is  a  residuary  estate,  the  expenses  of  administration  must 
fall  upon  that 

3.  WiLtfi  e=3736 — Construction — Expenses  or  Administration. 

A  testatrix,  having  children,  made  bequests  to  numerous  charitable 
corporations,  and  finally  devised  to  then*  her  residuary  estate,  with  the 
proviso  that,  should  it  appear  that  she  bad  bequeathed  to  charitable  in- 
stitutions more  than  one-half  of  her  estate  after  payment  of  debts,  then 
the  excess  should  pass  to  her  children,  or  the  issue  of  any  of  thenf  who 
might  have  died  leaving  issue  surviving.  Decedent  Estate  liaw,  |  17,  for- 
bids any  person  having  a  husband,  wife,  child,  or  parent  from  devising  or 
bequeathing  more  than  one-half  of  bis  estate  to  any  charitable  or  religions 
corporation.  Held,  that  the  effect  of  the  statute  and  the  proviso  In  the 
will  was  to  change  the  gift  to  the  charitable  Institutions  from  a  gift  of 
the  residuary  estate  to  a  gift  of  a  fixed  amount,  measured  by  one-half  the 
eiitatp  less  the  debts,  and  hence  the  expenses  of  administration  should  be 
borne  by  the  residuary  estate. 

4.  Execvtobs  and  Adm-inistrators  <g=>295— Legacies— Time  of  Payment. 

Code  Civ.  Proc.  i  1819,  declares  tliat  if,  after  one  year  from  the  grant- 
ing of  letters  testamentary  or  of  administration,  an  executor  or  adminis- 
trator refuses  to  pay  a  legacy  or  distributive  share,  the  person  entltUnl 
may  maintain  an  action  against  him.  Section  2887  declares  that  where 
the  executor  or  administrator  has  not  begun  the  publication  of  notice  to 
creditors  to  present  their  claims,  and  three  months  have  elapsed  since  pro- 
bate of  the  will,  any  creditor  having  a  claim  which  has  not  been  rejected, 
or  any  person  entitled  to  a  specific  legacy,  may  petition  the  Surrogate's 
Court,  setting  forth  the  facts,  and  that  the  testamentary  trustee  may  be 
cited  to  show  cause ;  while  sectiMi  2688  declares  that  no  legacy  shall  be 
paid  by  the  executor  or  administrator  with  will  annexed  before  the  coia- 
pletlon  of  publication  of  notice  to  creditors,  if  such  notice  be  published, 
or,  If  none  be  published,  before  one  year-  from  the  granting  of  the  letters 
testamentary.  Held,  that  ft  specific  legacy  is  not  payable  before  the  ex- 
piration of  a  year  after  the  granting  of  Jetters  testamentary ;  section 
2687  giving  no  absolute  right  to  the  legatee  to  enforce  pa.viuent  In  advance, 
where  the  executor  has  not  begun  to  publish  for  claims  within  three 
months  after  the  granting  of  letters. 

5.  Wills  €=5>728 — Legacies — Income — Payment, 

An  executor  Is  not  acconntable  to  a  general  legatee  for  any  portion  of 
the  Inconne  of  the  estate  during  the  year's  time  given  for  administraticw, 
bnt  snch  Income  falls  Into  the  residuary  estate. 

ft.  EXECUTOBS  AND  ADMINISTRATORS  €=»295— PAYMENT  OF  LEOAOIES— TIME. 

A  testatrix  made  numerous  bequests  to  charitable  corporations,  and 
then  created  two  trusts  for  the  lives  of  her  son  and  daughter,  respectively, 
giving  the  charitable  corix>ratlons  eontiugeiit  remainders  therein,  and  be- 
queathing to  them  her  residuary  estate,  with  the  provision  that,  should 
the  bequests  and  devises  exceed  one-hnlf  of  her  estate,  then  the  excess 
should  pass  to  her  children.    Held  that,  as  the  will  gave  the  diaritable 
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coiporatlons  only  one-half  of  the  testatrix's  estate,  It  was  pr<Y>er  to  de^ 
cree  Inmiediate  payment  of  the  legacies,  Instead  of  contpelllng  them  to 
await  the  termination  of  the  trust  In  which  they  had  contingent  remain- 
ders. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  petition  of  the  Brooklyn  Trust  Company  to  ren- 
der and  settle  its  account  as  executor  of  the  last  will  and  testament  of 
Matilda  E.  Webb,  deceased.  From  the  decree  of  the  Surrogate's 
Court  (157  N.  Y.  Supp.  671),  William  F.  Webb  and  another  appeal. 
Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAIVI,  and  BLACKMAR,  JJ. 

Rufus  T.  Griggs,  of  New  York  City,  for  appellants. 

Theodore  L.  Frothingham,  of  New  York  City,  for  respondent  char- 
itable institutions. 

Edgar  M.  Cullen  and  Francis  L.  Archer,  both  of  Brooklyn,  for  re 
spondent  executor.  » 

BLACKMAR,  J.    This  appeal  concerns  the  application  to  the  ac 
counts  of  the  executor  of  section  17  of  the  Decedent  Estate  Law,  which 
reads  as  follows: 

"No  person  having  a  husband,  wife,  child  or  parent,  shall,  by  his  or  her 
last  wUl  and  testament,  devise  or  bequeath  to  any  benevolent,  charitable,  liter- 
ary, scientific,  religious  or  missionary  so<dety,  association  or  corporation,  in 
trust  or  otherwise,  more  than  one-half  part  of  his  or  her  estate,  after  the  pay- 
ment of  his  or  bcr  debts,  and  such  devise  or  bequest  shall  be  valid  to  the  ex- 
tent of  one-half,  and  no  mora" 

The  will  of  the  testator  gave  certain  legacies ;  it  created  two  trusts 
of  $45,000  each  for  the  lives  of  a  son  and  a  daughter  respectively,  giv- 
ing to  10  charitable  corporations  contingent  remainders  therein;  and 
then  it  gave  the  residuary  estate  to  the  said  10  charitable  institutions, 
with  the  following  proviso : 

"If  it  shall  appear  at  my  death  that  I  have  bequeathed  to  the  cbaritat^  io- 
stltutloDs  above  named  more  than  one-half  of  jny  estate,  after  the  payment 
of  my  debtj;,  I  give,  devise  and  bequeath  the  excess  thereof  to  my  children,  or 
to  the  issue  of  any  of  them  who  may  have  died  before  me  leaving  issue  him 
or  her  surviving." 

Question  having  arisen  as  to  the  application  of  the  seventeenth  sec- 
tion of  the  Decedent  Estate  Law,  the  10  charitable  institutions  filed  re- 
leases of  their  contingent  interests ;  and,  it  appearing  that  the  residu- 
ary estate  amounted  to  more  than  half  of  the  whole  estate,  the  sur- 
rogate decreed  immediate  payment  of  one-half  of  the  estate  to  the  char- 
itable institutions,  computing  the  amount  by  taking  the  amount  of  the 
estate  as  of  the  death  of  the  testatrix,  and  deducting  therefrom  her 
debts,  without  also  deducting  the  expense  of  administration.  The  next 
of  kin  appeal. 

[1]  The  statute  seems  to  me  so  plain  as  not  to  require  exegesis.  To 
find  the  half  which  may  be  given  to  charity,  the  estate  of  the  testator 
as  at  death,  less  his  debts,  should  be  taken  as  the  basis  of  computation. 
To  that  extent  a  testator,  having  the  relatives  mentioned,  may  by  will 
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devise  and  bequeath  his  estate  to  charitable  corporations.  If  there  be 
doubt  about  this  which  has  escaped  me,  the  reasoning  of  the  surrc^ate 
should  allay  it. 

[2,  3]  But  the  decision  does  not  solve  the  question  whether  the  gifts 
to  charities  shall  bear  any  part  of  the  administration.  That  question 
is  governed  by  rules  of  law  applicable  to  the  administration  of  deced- 
ents' estates.  The  rule  is  correctly  stated  in  the  brief  filed  by  the  char- 
itable corporations  in  the  words : 

•'Where  tbere  Is  a  residuary  estate,  •  •  •  the  espensee  of  administration 
mnst  fall  upon  that" 

So  in  this  case  the  administration  expanses  must  fall  on  the  residu- 
ary estate,  and  the  question  is  whether,  under  the  ninth  clause  of  the 
will,  the  charitable  institutions,  or  the  next  of  .kin,  or  both,  are  the 
residuary  legatees.  It  confuses  the  question  to  talk  about  dividing  the 
residuary  estate.  There  is  no  such  provision  in  the  will.  The  effect 
of  the  statute  is  to  limit  the  amount  of  the  gift  to  charitable  institu- 
tions. The  effect  of  this  is  to  change  the  gifts  to  these  charitable  in- 
stitutions from  a  gift  of  a  residuary  estate,  uncertain  in  amount,  to  a 
fixed  sum,  measured  by  half  the  estate  less  the  debts.  This  the  tes- 
tatrix could  legally  give,  and  this  she  did  give  as  effectively  as  if  she 
had  figured  the  amount  before  death  and  inserted  it  in  the  will.  The 
effect  of  this  is  to  change  the  gift  of  the  residuary  estate  to  the  10 
charities  into  general  legacies  of  amounts  certain  so  computed;  the 
"excess"  over  the  amount  of  these  legacies  is  the  residuary  estate,  and, 
as  such,  must  bear  the  expense  of  administration. 

[4]  Upon  this  point  the  brief  filed  by  the  charitable  institutions  is 
convincing ;  but  it  leads  to  another  conclusion  which  requires  a  modi- 
fication of  the  decree.  If  the  gifts  to  the  institutions  are  to  be  treated 
as  general  legacies  for  the  purpose  of  casting  the  expenses  of  the  ad- 
ministration on  the  next  of  kin,  they  must  also  be  so  treated  for  every 
purpose.  A  general  legacy  is  not  payable  at  once.  Under  sections 
1819  and  2721  of  the  Code  of  Civil  Procedure,  as  they  read  before  the 
amendment  of  1914,  a  legacy  was  payable  in  one  year  after  letters  tes- 
tamentary or  of  administration  were  issued,  and  interest  thereon  did 
not  commence  to  run  until  that  time.  Matter  of  Accounting  of  Mc- 
Gowan,  124  N.  Y.  526,  26  N.  E.  1098.  Section  2721  was  modified  by 
Laws  1914,  c.  443,  and  is  now  section  2688  of  the  Code  of  Civil  Pro- 
cedure. Under  the  section  as  so  modified,  an  executor  may  pay  a 
legacy  on  the  completion  of  publishing  notice  to  creditors.  But  the 
provisions  of  section  1819  still  remain  in  force,  and  no  action  can  be 
brought  against  an  executor  to  recover  a  legacy  until  one  year  after 
letters  are  issued,  nor  can  a  legatee  proceed  by  compulsory  accounting 
before  that  time.  We  think,  therefore,  that  as  this  legacy  cannot  be 
collected  by  compulsory  process  until  one  year  after  letters  have  been 
issued,  the  rule  laid  down  in  the  McGowan  Case  still  prevails.  The 
provisions  of  section  2687,  Code  Civ.  Proc,  authorizing  a  legatee  to 
present  a  petition  where  the  executor  has  not  begun  to  publish  for 
claims  and  three  months  have  elapsed  since  the  granting  of  letters,  does 
not  affect  the  question  we  are  considering,  as  it  gives  no  absolute  right 
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to  the  legatee  to  enforce  pajmient,  but  refers  the  matter  to  the  ju- 
dicial discretion  of  the  surrogate. 

[5]  Payment  of  the  legacies  to  the  charitable  institutions  could  not 
be  enforced  until  the  expiration  of  the  year ;  interest  thereon  did  not 
begin  to  run  until  that  time ;  nor  were  the  legacies  the  property  of  the 
legatees  before  that  time  so  that  they  were  entitled  to  the  income 
thereon.  An  executor  is  not  accountable  to  a  general  legatee  for  any 
portion  of  the  income  of  the  estate  during  the  year's  time  given  for 
administration,  but  such  income  falls  into  the  residuary  estate.  Mat- 
ter of  Rutherfurd,  196  N.  Y.  311,  89  N.  E.  820;  Matter  of  Account- 
ing of  McGowan,  supra ;  Pearson  v.  Pearson,  Schoales  &  Le  Froy,  10 ; 
White  V.  Donnell,  3  Md.  Ch.  526;  Schouler  on  Wills  (5th  Ed.)  §  1481. 
It  follows  from  this  that  no  part  of  the  income  of  the  estate  during 
the  year  should  be  computed  in  determining  the  amount  payable  to 
charitable  institutions;  and  to  that  extent  the  decrees  should  be  modi- 
fied. 

[8]  We  think  that  the  decree  was  right  in  directing  immediate  pay- 
ment of  the  legacies  to  the  10  charitable  institutions.  The  will,  as 
modified  by  section  17  of  the  Decedent  Estate  Law,  does  not  divide 
the  estate,  in  such  a  sense  that  the  trusts,  the  remainders,  and  the  re- 
siduary estate  are  divided,  and  one-half  allotted  to  the  charitable  cor- 
porations and  the  other  half  to  the  next  of  kin.  It  simply  limits  the 
amount  of  the  bequest  to  the  10  charitable  institutions.  The  testatrix 
could  give  half  her  estate,  and  no  more;  she  did  give  more  than  half, 
and  I  see  no  reason  why  we  should  not  proceed  with  the  intent  of  the 
testatrix  until  stopped  by  the  statute.  She  gave  more  than  half  of  her 
estate  outright,  without  taking  into  account  the  contingent  remainders. 
The  statute  limits  the  amount  to  half.  There  is  no  necessity  to  im- 
pound any  part  of  the  estate  until  the  end  of  the  two  trusts  in  order  to 
carry  out  the  will  of  the  testatrix  as  far  as  the  statute  permits. 

The  decree  of  the  Surrogate's  Court  of  Kings  county  should  be  mod- 
ified, by  deducting  from  the  amount  directed  to  be  divided  between  the 
10  charitable  corporations  the  increase  of  the  estate  by  way  of  income 
during  the  year  of  administration,  and  by  dividing  such  amount  be- 
tween the  two  next  of  kin,  and,  as  so  modified,  affirmed,  without  costs. 
If  the  parties  can  agree  on  the  amount,  a  final  decree  should  be  en- 
tered ;  if  not,  it  should  be  remitted  to  the  surrogate  for  further  pro- 
ceedings in  accordance  with  this  opinion.    All  concur. 


1101  Misc.  Rep.  75) 

CROSS  V.  HOT  et  aL 

(Supreme  Court,  Equity  Term,  Allegany  County.    July,  1917.) 

1.   WiLM  «=».'l8(2) — AOBEEMENTS  TO  DEVISE  OB  BEQUEATH— EVIDENCE. 

Under  the  holding  of  the  Court  of  Appeals  that,  when  a  contract  to  will 
proi)erty  la  base<l  upon  parol  evidence,  the  evidence  must  be  given  or 
corroborated  In  all  substantial  particulars  by  disinterested  wltnessses.  an 
agrewiieiit  by  a  testator's  daughter,  in  consideration  of  his  refraining  from 
changing  his  will,  that  she  would  devise  and.  bequeath  the  property  given 
her  to  the  testator's  housekeeper,  could  not  be  enforced,  where  the  only 
evidence  that  the  testator  ever  thought  of  changing  his  will,  or  refrained 
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from  so  doing,  because  of  the  danghter's  agreement,  was  given  by  the 
daughter  and  only  heir  of  the  housekeeper,  as  she  was  not  a  disinterested 
Avltness,  and  the  evidence  of  the  consideration,  as  well  as  the  evidence  of 
the  agreement  Itself,  must  be  given  or  corroborated  by  disinterested  wit- 
nesses. 
2.  Wills  ^=»59— Aobeekentb  to  Devise  ob  Bequeath— Considebation. 

Where  a  testator  devised  and  bequeathed  his  residuary  estate  to  bis 
daughter,  the  daughter's  subsequent  promise  to  devise  or  bequeath  such 
property  to  a  particular  person,  though  made  to  the  testator  himself,  creat- 
ed no  legal  obligation,  unless  founded  upon  a  consideration. 

Action  by  Maria  A.  Cross  against  Edward  F.  Hoy,  as  executor  of 
Bell  K.  Wait,  deceased,  and  others,  for  specific  performance  of  a  con- 
tract to  make  a  will  in  plaintiff's  favor.    Complaint  dismissed. 

Walter  N.  Renwick,  of  Cuba,  N.  Y.,  and  Fred  A.  Robbins,  of 
Rochester,  for  plaintiff. 
Ansley  &  Ansley,  of  Salamanca,  for  defendant  executor. 
J.  C.  Leggett,  of  Cuba,  N.  Y.,  for  defendants  Cass  and  Rafter. 
A.  P.  Rose,  of  Geneva,  for  defendant  trustees. 

BROWN,  J.  About  November  1,  1901,  the  plaintiff  and  her  daugh- 
ter went  to  live  with  David  Kiykpatrick,  the  plaintiff's  brother-in-law ; 
the  plaintiff  acting  as  housekeeper,  and  the  daughter  assisting.  On 
March  25,  1902,  David  Kirkpatrick,  then  in  good  health,  made  his  last 
will  and  testament,  bequeathing  the  plaintiff  $1,500,  "being  for  her 
services  as  housekeeper  for  me  after  the  death  of  my  wife,  and  in 
addition  to  what  she  has  and  may  receive  from  me  during  my  lifetime." 
He  also  gave  to  the  plaintiff's  daughter  $500  "for  assisting  her  mother 
about  my  housekeeping  as  aforesaid."  He  gave  all  the  remainder  of. 
his  property,  both  real  and  personal,  to  his  daughter.  Bell  K.  Wait. 
About  May  1,  1902,  a  bunch  appeared  on  Mr.  Kirkpatrick's  face,  which 
shortly  thereafter  was  found  to  be  a  cancer ;  its  condition  rapidly  be- 
came serious,  and  it  was  a  grave  menace  to  health  and  life,  resulting 
in  Mr.  Kirkpatrick's  death  on  April  6,  1903.  During  his  illness  the 
plaintiff  and  her  daughter  continued  to  reside  with  him,  tiaking  care  of 
the  household,  and  performing  services  as  nurse  in  dressing  the  cancer 
and  looking  after  him  generally.  During  the  latter  part  of  his  illness 
a  practical  nurse  was  also  employed.  Upon  his  death  Bell  K.  Wait 
took  title  to  the  Kirkpatrick  residence  under  the  provisions  of  his  will, 
and  personal  property  of  the  value  of  $20,355  was  delivered  to  her  as 
residuary  legatee  in  said  will.  Bell  K.  Wait  died  November  4,  1915, 
leaving  a  last  will  and  testament,  executed  in  July,  1911,  which  was  ad- 
mitted to  probate  March  16,  1916,  in  and  by  which  will  she  bequeathed 
to  the  plaintiff  a  mink  cape,  all  her  white  china,  eight  cut  glass  finger 
bowls,  and  $2,000,  and  to  the  plaintiff's  daughter  the  sum  of  $1,000. 
The  Kirkpatrick  residence  she  devised  to  the  defendant  trustees,  in 
trust  to  make  use  of  as  a  home  for  childless  women.  One-fourth  of 
the  remainder  of  her  estate  she  gave  to  the  defendant  Cass,  one-fourth 
thereof  to  the  defendant  Rafter,  and  one-half  thereof  to  the  defendant 
trustees  for  the  benefit  of  the  home  for  childless  women. 

On  July  19,  1916,  the  plaintiff  brought  this  action,  alleging  that  in 
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about  October,  1902,  the  decedent,  David  Kirkpatrick,  was  dissatisfied 
with  the  terms  of  the  will  that  he  had  executed  in  March,  1902,  for 
the  reason  that  he  had  not  made  adequate  provision  for  the  plaintiff 
to  compensate  her  for  her  services,  and  desired  to  change  the  provisions 
thereof,  so  that  his  daughter.  Bell  K.  Wait,  should  have  the  use  of  the 
residuary  estate  for  life,  with  remainder  to  the  plaintiff ;  that  Bell  K. 
Wait,  in  order  to  induce  David  Kirkpatrick  to  refrain  from  changing 
his  will,  and  in  order  to  induce  the  plaintiff  to  continue  her  services, 
agreed  and  promised  to  and  with  said  Kirkpatrick  and  the  plaintiff 
that  if  the  said  Kirkpatrick  would  not  change  his  will,  and  if  plaintiff 
would  continue  her  services  to  him,  she.  Bell  K.  Wait,  would  hold  said 
residuary  estate,  to  be  received  from  David  Kirkpatrick,  in  trust  for 
the  plaintiff,  and  that  she.  Bell  K.  Wait,  would  by  proper  will  give, 
devise,  and  bequeath  all  of  said  residuary  estate,  which  should  be  re- 
ceived by  her  in  the  will  of  said  Kirkpatrick,  to  the  plaintiff.  Plaintiff 
demands  judgment  that  she  be  decreed  the  owner  of  such  real  estate, 
and  that  she  recover  from  defendant  executor  the  sum  of  $20,355,  the 
amount  in  his  hands  received  by  his  testator,  Bell  K.  Wait,  from  the 
estate  of  David  Kirkpatrick. 

In  proof  of  the  plaintiff's  claims,  the  plaintiff's  daughter  testified  that 
about  the  last  of  October,  1902,  she  was  present  at  the  Kirkpatrick 
residence  in  Cuba,  N.  Y.,  and  heard  a  conversation  between  David 
Kirkpatrick,  Bell  K.  Wait,  and  the  plaintiff,  wherein  David  Kirkpatrick 
said  to  Bell  K.  Wait: 

"Well.  Bell,  I  have  sent  for  you,  because  I  don't  feel  I  have  given  Tute 
[plaintiff]  enough  In  my  will.  I  didn't  realize  what  I  was  getting  her  Into 
last  November,  when  I  asked  her  to  comte  and  keep  house  for  me.  I  don't 
"w^ant  a  stranger  to  come  into  the  home,  and  she  has  been  so  good  to  me,  I 
Want  her  to  see  me  through.  I  want  to  change  it,  so  that  what  Is  mine  will 
go  to  her  when  you  are  through  with  It" 

To  which  Bell  K.  Wait  replied: 

"Father,  you  are  sick,  and  I  wouldn't  bother  getting  a  lawyer  here  to 
change  things ;  If  Tute  [plaintiff]  will  stay,  I  will  go  home  and  make  a  will 
leaving  all  that  confes  to  me  from  you  to  her,  and  things  will  be  Just  as  you 
want  them  to  be." 

David  Kirkpatrick  said: 

"All  right ;  if  you  will  do  that.  I  don't  want  my  money  to  go  up  In  the 
Wait  settlement.  Henry  [Bell  K.  Wait's  husband]  has  enough  to  leave  to  his 
own  people,  and  I  want  Tute  [plaintiff]  to  have  this  property  when  you  are 
through  with  it,  so  it  will  remain  in  the  family." 

Bell  K.  Wait  replied : 

"I  will  go  right  home  now,  and  fix  everything  up  Just  the  way  you  want  It." 

David  Kirkpatrick  turned  to  the  plaintiff  and  said :  "Are  you  satis- 
fied with  it  ?"  To  which  plaintiff  said  she  was,  with  that  arrangement 
On  the  way  to  the  railroad  station  Bell  K.  Wait  said  to  plaintiff's 
daughter : 

"Father  need  never  worry.  His  money  will  never  go  up  in  Walt's  settle- 
nrent  I  will  go  home  and  fix  things  as  he  wants  them,  and  I  will  let  you 
Know  in  a  day  or  two,  when  I  get  it  all  fixed." 
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November  4,  1902,  Bell  K.  Wait  wrote  a  letter  to  plaintiff's  daugh- 
ter, saying,  among  other  things : 

"Tell  my  dear  father  to  keep  up  courage.  •  •  •  Tell  Mm,  and  be  sure, 
I  have  attended  to  that  business  he  su^ested,  so  he  need  have  no  further  fear 
how  things  will  go  when  we  are  nil  dead.  Everything  will  be  arranged  to  his 
entire  satisfaction.  •  •  •  I  don't  see  why  I  should  try  to  prolong  my  use- 
less existence.  I  can't  go  till  my  time  conies,  and  that  is  sure;  neither  can 
I  stay  or  defend  myself  from  death  when  it  contes,  if  I  would.  I  have  ar- 
ranged all  my  little  matters,  and  now  'let  her  go.'  Good-bye.  My  best  love 
to  daddy  and  lots  for  yourself  and  mother.  Believe  me  as  ever  thine,  Belt 
Burn  this  sure." 

Plaintiff's  daughter  also  testifies  that,  about  ten  days  after  the  fore- 
going letter  was  received.  Bell  K.  Wait  came  to  Cuba,  and  in  the  pres- 
ence of  the  witness  told  her  father,  David  Kirkpatrick,  that  she  had 
made  her  will.    David  Kirkpatrick  seemed  pleased  about  it,  and  said : 

"Bell  does  just  as  I  want  her  to.  She  Is  a  good  girl,  God  bless  her." 
"Q.  At  any  time  In  this  conversation,  in  either  of  these  conversations,  was 
anything  said  by  anybody  on  the  subje<tt  of  having  this  agreement  put  in 
writing?  A.  When  my  uncle  told  It  to  my  mother,  when  Bell  had  done  this — 
(Objection.)  Q.  Well,  during  Mrs.  Wait's  presence?  A.  After  Mrs.  Walt  had 
made  her  will,  he  asked  mother  right  before  me,  'Does  that  satisfy  you?* 
Mother  said  it  lietter  be  in  black  and  white,  but  he  said,  'She  will  do  Just  as 
I  want  her  to.' " 

Margaret  Way  testified  that  on  one  occasion,  at  the  Kirkpatrick 
residence,  after  the  death  of  David  Kirkpatrick,  a  Mrs.  Bartholomew, 
in  the  presence  of  the  witness,  said  to  Bell  K.  Wait,  "How  nice  it  is 
that  your  father  gave  this  to  Mrs.  Cross  after  you  are  through ;"  and 
that  Mrs.  Wait  replied,  "I'm  Uving  yet." 

George  H.  Swift  testified  that  on  one  occasion,  when  Bell  K.  Wait 
was  talking  with  him  about  selling  the  Kirkpatrick  residence,  the  wit- 
ness said,  "I  thought  that  went  to  Mrs.  Cross  when  you  are  through 
with  it."  Mrs.  Wait  replied,  "Who  told  you  so?"  Ihe  witness  said, 
"Your  father;"  and  she  said,  "Well,  she  will  have  to  wait  a  good 
while  until  she  gets  it,  because  I'm  going  to  live  until  I'm  85." 

Dallas  B.  Whipple  testified  that  in  1905  he  met  Bell  K.  Wait  on  the 
street  and  said  to  her : 

"  'Your  father  told  me  that  Mrs.  Cross  and  Cornelia  [the  plaintiff's  daugh- 
ter] were  taken  care  of,  and  Mrs.  Cross  would  be  well  paid  for  what  she  had 
done  for  him.  Tour  father  told  me  that  you  had  made  a  will  giving  the 
home  and  his  property,  the  balance  of  his  property,  to  Mrs.  Cross;'  and  he 
said.  'I  asked  if  she  would  be  willing  to  do  that,  and  she  said  she  would,  and 
she  went  homte,  and  in  two  or  three  days  wrote  a  letter  saying  she  had  did  it.' " 

The  witness  Whipple  testified  that  Bell  K.  Wait  "said  she  wrote  a 
letter  saying  she  had  done  it,  made  the  will,  and  it  would  go  just  ex- 
actly as  he  wanted  it  should  go ;"  and  he  further  testified  that  he  said 
to  Bell  K.  Wait,  "your  father  told  me  you  wrote  a  letter  that  you  made 
a  will  and  everything  would  go  just  as  he  wanted  it:"  and  that  she 
replied,  "That  letter  was  burned  long  ago ;"  and  according  to  the  wit- 
ness, "she  spoke  up  with  some  force,  as  if  she  didn't  like  our  conver- 
sation." 

Does  such  testimony  establish  in  a  clear  and  convincing  manner  that, 
in  consideration  of  David  Kirkpatrick's  refraining  from  changing  his 
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will,  Bell  K.  Wait  agreed  that  on  her  death  she  would  give  to  plaintiflF 
all  the  property  that  she  should  receive  under  the  unchanged  will  of 
David  Kirkpatrick  ?  The  Court  of  Appeals  has  said  that  such  contract 
should  be  in  writing,  and  that  the  writing  should  be  produced,  or,  if 
ever  based  upon  parol  evidence,  it  should  be  given  or  corroborated  in 
all  substantial  particulars  by  disinterested  witnesses.  Hamlin  v.  Stev- 
ens, 177  N.  Y.  39,  69  N.  E.  118. 

"We  have  repeatedly  held  that  such  a  contract  must  not  only  be  certain  and 
definite,  aud  founded  upon  an  adequate  consideration,  but  also  that  It  must  be 
established  by  the  clearest  and  most  convincing  evidence."  Bosseau  v.  Bouss, 
180  N.  I.  116,  72  N.  E.  916. 

[1]  This  is  an  action  to  enforce  a  contract.  The  consideration  for 
the  alleged  agreement  of  Bell  K.  Wait  to  will  all  property  she  received 
from  her  father  to  the  plaintiff  was  the  withholding  of  the  intention  of 
David  Kirkpatrick  to  change  his  will.  While  it  is  true  that  the  letter 
above  set  forth  speaks  of  Bell  K.  Wait  having  made  her  will  as  sug- 
gested 'by  her  father,  and  the  witnesses  relate  conversations  with  her 
upon  the  subject  of  her  having  made  a  will  leaving  all  the  property  she 
received  from  her  father  to  the  plaintiff,  and  while  it  is  true  that  the 
letter  and  the  witnesses  corroborate  about  all  the  items  of  the  alleged 
agreement,  except  the  essential  consideration,  yet  only  one  witness 
pretends  to  provide  the  necessary  consideration  for  such  alleged  agree- 
ment. The  daughter  of  the  plaintiff,  Cornelia  Cross,  testifies  that 
David  Kirkpatrick  told  his  daughter,  Mrs.  Wait,  that  he  wanted  to 
change  his  will,  so  as  to  give  all  his  property  to  the  plaintiff  after  Mrs. 
Wait  was  through  with  it.  This  daughter  must  be  held  to  be  interested 
in  the  enforcement  of  this  alleged  contract ;  she  is  the  only  heir  at  law 
of  her  mother ;  her  mother  is  now  upwards  of  71  years  of  age.  Cor- 
roboration of  the  evidence  as  to  the  consideration  for  the  contract  is 
quite  as  important  as  corroboration  of  the  evidence  as  to  any  other  part 
of  the  contract.  The  promise  by  Bell  K.  Wait  to  will  to  plaintiff  what 
property  she  would  recwve  from  her  father  would  not  be  enforceable 
unless  it  was  founded  upon  some  consideration.  The  plaintiff  alleges 
that  the  consideration  for  such  promise  was  the  refraining  by  David 
Kirkpatrick  from  changing  his  will;  that  Bell  K.  Wait  induced  her 
father  not  to  change  his  will ;  that  Bell  K.  Wait  prevented  David  Kirk- 
patrick from  giving  a  larger  legacy  to  the  plaintiff  than  the  legacy  of 
$1,500  in  the  will  of  March,  1902,  by  making  the  promise  or  agree- 
ment. When  the  Court  of  Appeals  has  said  that  the  contract  must  be 
founded  on  an  adequate  consideration  (Rosseau  v.  Rouss,  supra),  and, 
if  based  on  parol  evidence,  corroborated  in  all  substantial  particulars 
(Hamlin  v.  Stevens,  supra),  there  is  no  escape  from  the  conclusion  that 
a  vital  part  of  this  alleged  contract,  the  consideration,  must  be  proved 
by  evidence  other  than  that  given  by  Cornelia  Cross,  or  that  her  testi- 
mony must  be  corroborated. 

[2]  There  is  not  a  suggestion  in  the  letter  of  Bell  K.  Wait,  or  in 
the  testimony  of  the  witnesses  Swift,  Way,  or  Whipple,  that  David 
Kirkpatrick  ever  thought  of  changing  his  will  of  March,  1902,  or  in 
any  way  made  the  legacy  and  device  to  his  daughter.  Bell  K.  Wait, 
conditional  upon  her  leaving  the  same  to  the  plaintiff  upon  her  death. 
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In  the  will  made  in  March,  1902,  David  Kirkpatrick  devised  and  be- 
queathed all  his  property  to  his  daughter,  Mrs.  Wait,  absolutely,  ex- 
cepting legacies  to  plaintiff  and  others.  Any  promise  made  by  the 
daughter  in  October,  1902,  to  use,  enjoy,  devise,  or  bequeath  this  prop- 
erty in  any  particular  manner,  even  made  to  David  Kirkpatrick,  would 
create  no  legal  obligation  upon  her,  unle.ss  founded  upon  some  consid- 
eration. The  consideration  here  alleged  and  sought  to  be  proved  is 
the  withholding  of  the  intention  to  change  the  will,  because  of  the 
promise. 

The  failure  to  prove  the  consideration  of  the  alleged  contract  in  the 
manner  specified  by  the  Court  of  Appeals  forces  the  conclusion  that 
the  plaintiff  has  not  proved  her  cause  of  action,  and  her  complaint 
must  be  dismissed,  with  costs  to  all  parties  payable  out  of  the  estate. 


(ITd  App.  Div.  23^ 

In  re  SISSUN,  State  Com'r  of  Excise. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  31,  1917.) 

1.  INTOXICATINO  lilQUORS   «=»108(0) — CANCBXIATION   OF  CEBTIFICATE— ADVI80- 

RTT  Jtjrt  Verdict 

Under  Liquor  Tax  Law  (Consol.  Laws,  a  34)  §  27,  subd.  2,  providing  for 
the  cancellation  of  a  liquor  certificate  upon  an  order  to  show  cause,  etc., 
the  court  cannot  take  an  advisory  jury  verdict,  although  Code  Civ.  Proc. 
i  971,  provides  the  court  may,  in  its  discretion,  take  an  advisory  verdict 
where  the  parties  are  not  entitled  to  a  jury  trial. 

2.  Teial  <S=»10 — Issues  op  Fact— Tebm  op  Coubt. 

l.'nder  the  direct  provisions  of  Code  Civ.  Proc.  i  976,  issues  of  fact 
triable  by  jury  are  triable  at  a  Trial  Term. 

3.  Intoxicating  Liquobs  €=»108(9) — Cancellation  or  CsBTiricATR— Kefeb- 

ENCE. 

Since  the  amendment  of  Liquor  Tax  I^w  (Laws  1896,  c.  112)  S  28,  pre- 
scribing the  procedure  for  canceling  a  liquor  certificate,  by  Laws  1905,  c. 
680,  the  court  cannot  appoint  a  referee  to  take  evidence  upon  an  applica- 
tion for  such  cancellation. 

Appeal  from  Special  Term,  Westchester  County. 

Petition  by  Herbert  S.  Sisson,  as  State  Commissioner  of  Excise,  for 
an  order  canceling  a  liquor  tax  certificate  held  by  William  J.  Gleason. 
From  that  part  of  an  order  requiring  an  advisory  jury  verdict  to  be 
taken,  the  petitioner  appeals.     Reversed,  and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ. 

T.  Channon  Press,  of  New  York  City,  for  appellant. 
William  J.  Fallon,  of  White  Plains,  for  respondent. 

THOMAS,  J.  [1-3]  Upon  an  application  for  the  cancellation  of  a 
liquor  tax  certificate,  it  was  ordered  at  Si>ecial  Term,  upon  respond- 
ent's motion,  that  the  issues  raised  by  the  answer  to  the  petition  "be 
tried  before  the  court  and  a  jury,  in  order  to  aid  the  conscience  of  the 
court."  The  question  is  whether  the  court  had  the  power  to  make  the 
order.    That  the  respondent  has  not  the  constitutional  right  to  trial  by 
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jury  has  been  decided.  People  ex  rel.  Presmeyer  v.  Com'rs  of  Police, 
59  N.  Y.  92;  Matter  of  Lyman,  46  App.  Div.  387,  61  N.  Y.  Supp.  884, 
affirmed  163  N.  Y.  552,  57  N.  E.  1115.  But  the  respondent  urges  that 
the  court  has  the  inherent  and  statutory  power  to  invoke  the  aid  of  the 
jury.    Section  971  of  the  Code  of  Civil  Procedure  is : 

"In  an  action,  where  a  party  Is  not  entitled,  as  of  right,  to  a  trial  by  a  Jnrj-. 
the  court  may.  In  its  discretion,  upon  the  application  of  either  party,  or  with- 
out application,  direct  that  one  or  more  questions  of  fact,  arising  upon  tbo 
Issues,  be  tried  by  a  Jury,  and  may  cause  those  questions  to  be  distinctly  and 
plainly  stated  for  trial  accordingly." 

The  respondent  regards  as  illustrative  of  the  court's  authority  People 
ex  rel.  Thaw  v.  Grifenhagen,  154  N.  Y.  Supp.  965.  But  regard  must 
be  had  to  the  Liquor  Tax  Law.  That  law  (subdivision  2,  §  27)  pro- 
vides that  for  violations  the  certificate  may  be  canceled  by  an  order. 
Application  for  the  order  may  be  presented  to  a  justice  of  the  Supreme 
Court,  or  to  a  Special  Term  of  that  court,  or  to  the  County  Court  or 
judge  of  the  county  where  the  traffic  is  designated  to  be  carried  on, 
or  wherein  the  holder  of  the  certificate  resides,  or  in  cases  where  the 
certificate  is  authorized  by  enumerated  sections  to  a  justice  of  the  Su- 
preme Court  of  the  proper  judicial  district.  The  statute  tlien  pro- 
vides for  the  issuance  of  an  order  to  show  cause  "before  such  justice, 
judge  or  court,  or  before  a  Special  Term  of  the  Supreme  Court"  on  a 
day  not  more  than  ten  days  after  the  granting  thereof,  and  it  is  re- 
quired that  such  order  shall  be  served  not  less  than  five  days  before 
the  return  day  thereof,  and  that: 

"On  the  day  spedfled  In  such  order,  the  Justice,  Judge  or  court  before  whom 
the  same  is  returnable  shall  grant  such  order  revoking  and  canceling  the  said 
liquor  tax  certificate,  unless  the  holder  •  •  •  sihall  present  and  file  an  an- 
swer to  said  petition,  which  •  •  •  denies  each  and  every  violation  of  this 
chapter  alleged  in  the  petition,  and  raises  an  Issue  as  to  any  of  the  facts 
material  to  the  granting  of  such  order,  In  which  event  the  said  Justice.  Judgp 
or  court  shall  hear  the  proots  of  the  parties  in  relation  to  the  allegationa  of 
the  petition  or  answer.  If  the  said  evidence  establishes  any  of  the  facta  herc- 
inl)efore  set  forth  as  sufficient  to  revoke  and  cancel  a  certificate,  an  order 
shall  be  granted  by  said  Justice,  Judge  or  court  revoking  and  cancding  such 
certificate." 

The  petition  in  this  instance  was  presented  to  a  justice  of  the  Su- 
preme Court,  who,  on  March  30th,  granted  an  order  to  .show  cause  at 
Special  Term  on  April  9th ;  but  the  return  day  was  adjourned  to  .\pril 
16th,  at  which  time  on  respondent's  motion  the  present  order  was 
made.  What  then  would  become  of  this  proceeding  does  not  appear. 
The  usual  course  would  be  to  send  it  to  a  Trial  Term,  where  a  jur^- 
would  be  available.  If  the  proceeding  was  intended  to  be  sunimarj',  it 
thereby  would  lose  much  of  the  dispatch  which  the  statute  intended. 
The  whole  proceeding  could  be  had  before  a  justice  or  judge,  or  before 
a  Special  Term  of  the  court.  It  is  introduced  by  motion;  it  brings  in 
the  respondent  by  order  to  show  cause ;  it  is  disposed  of  by  order.  It 
is  directed  to  be  heard  on  the  return  day  and  order  granted,  unless  is- 
sues be  raised,  and  in  that  case  "said  justice,  judge  or  court  shall  hear 
the  proofs."  The  only  court  mentioned  is  the  County  Court  or  the 
Supreme  Court  at  Special  Term.     But  under  the  present  order  the 
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court  at  Special  Term  does  not  try  the  issues,  but  causes  "questions 
to  be  distinctly  and  plainly  stated  for  trial."  Code  Civ.  Proc.  §  971. 
Issues  of  fact  triable  by  ajury  are  triable  at  a  Trial  Term,  Code  Civ. 
Proc.  §  976.  When  they  will  be  tried  depends  upon  the  appointment 
of  terms  jmd  the  availability  of  juries. 

By  the  present  procedure,  the  prosecution  may  be  bereft  of  expedi- 
tion, and  the  purpose  to  accelerate  inquiry  and  decision  weakened  or 
dissipated  by  the  usual  formalities  of  actions.  Indeed,  the  proceeding 
is  delayed  by  the  necessity  of  resorts  to  Special  Term,  to  Trial  Term, 
and,  may  be,  again  to  Special  Term.  And  it  may  be  that  the  justice 
at  Special  Term  will  not  sit  at  final  disposition  of  the  proceeding  at 
Special  Term.  Even  if  the  unusual  course  of  summoning  a  jury  for  a 
Special  Term  of  the  court  could  be  adopted,  the  proceeding  would  be 
exposed  to  delay.  The  statute  intends  a  proceeding,  wherein  the  hear- 
ing and  disposition  of  the  case  shall  be  by  a  judge  or  by  a  court,  with- 
out the  interposition  of  a  jurjf.  In  my  judgment,  it  intends  that  a 
judge  sitting  as  such,  or  in  court,  shall  hear  and  rely  on  what  he  hears 
and  what  he  thinks.  If  the  verdict  of  a  jury  may  be  had,  the  court 
may  defer  to  the  conclusion  reached,  and,  while  it  is  expectable  that 
he  will  not  act  on  a  verdict  that  does  not  meet  his  approval,  he  may  be 
influenced  by  judgments  not  his  own.  The  Supreme  Court  exercises 
the  power  to  send  issues  or  questions  to  a  referee  to  take  and  report 
the  evidence  without  or  with  his  opinion ;  but  under  the  statute  in  ques- 
tion that  cannot  be  done,  even  when  the  certificate  holder  does  not  ap- 
pear (Matter  of  Clement,  187  N.  Y.  274,  79  N.  E.  1003),  although  it 
had  been  decided  otherwise  in  Matter  of  CuUinan,  93  App.  Div.  540, 
544,  87  N.  Y.  Supp.  817.  Prior  to  the  amendment  of  subdivision  2, 
§  28,  by  chapter  680,  Laws  of  1905,  the  court  could  appoint  a  referee 
to  take  the  evidence  and  to  report  without  opinion.  But  the  repeal  of 
that  provision  was,  in  Matter  of  Clement,  deemed  significant,  and  the 
decision  indicates  that  the  procedure  is  regulated  entirely  by  the  act 
itself.  If  by  reason  of  the  rigidity  of  the  statute  the  court  may  not  di- 
rect that  the  evidence  be  taken  and  reported  to  him,  it  has  not,  I  would 
conclude,  the  power  to  send  issues  to  a  jury  for  decision. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 


COTiUMBIA  TRUST  CO.  v.  WAINWRIGHT. 
(Supreme  Court,  Special  Tentf,  New"  York  County.    November  9,  1912.) 

Wilis  €=439— Cokstruotion— Intent— Law  and  Pxtbuo  PoiiicY. 

Xbe  luteut  of  a  testator  should  not  be  nullified  or  modified  by  resort  to 
rules  of  construction,  so  long  as  his  inteut,  as  expressed,  does  not  offend 
against -public  policy  or  some  positive  rule  of  law. 
,  Wills  «=»«82(2) — Trusts — Live  Estatk. 

The  testator  devised  all  his  real  estate  In  trust.  The  trustees  were  di- 
rected to  receive  the  rents  and  profits  during  the  lives  of  two  daughters, 
and  pay  to  each  of  them  ?500  a  year  out  of  the  same,  and  divide  the  bal- 
ance among  the  remuluiug  children,  "or  the  survivors  of  them  during  the 
Joint  lives  of  my  said  two  daughters."    Held,  that  the  interest,  of  each 
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child  in  the  trust  estate  was  a  life  Interest,  and  In  the  event  of  the  death  ot 
a  cblld  within  the  period  of  the  lives  of  the  two  daughters  bis  Interest 
ceased,  and  the  survivors  at  that  time  took  an  increased  proportional 
fimount 

3.  WrLLB  «=>03C— Remainders— TiMi!  of  Vesting — "Survivor." 

The  will  further  provided  that  on  the  death  of  both  daughters  "then"  all 
his  estate  was  to  go  to  his  remaining  children  "as  tenants  in  common," 
and  to  the  survivors  and  survivor  of  them  "in  the  meantime,"  forever. 
Held,  that  the  remainder  vested  in  the  four  children  upon  the  death  of 
testator,  but  to  be  divested  in  the  event  that  any  one  of  them  should 
predecease  the  survivor  of  said  daughters,  and  the  final  class  of  those  who 
should  take  in  fee  was  not  fixed  until  the  death  of  the  survivor  of  said 
daughters;  the  word  "then"  referring  to  the  decease  of  the  two  daugh- 
ters, the  words  "in  the  meantime"  to  the  time  Intervening  between  the 
making  of  the  will  and  the  decease  of  the  survivor  of  the  two  daughters, 
and  the  words  "survivors  or  survivor"  meaning  those,  or  the  one,  who 
remained  living  during  that  time. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Survivor.] 

4.  Taxation  ®=»887— Inheritance  Tax— Risbt  to  Succession— Accbxjai,. 

Althoagh  the  right  to  succession  under  the  will  did  not  vest  In  posses- 
sion until  the  death  of  two  daughters.  It  accrued  at  the  time  of  testator's 
decease,  and  was  not  subject  to  inheritance  tax,  where  testator  died  be- 
fore the  passage  of  the  first  inheritance  tax  law. 

Aciion  by  the  Columbia  Trust  Company  against  William  P.  Wain- 
wright.    Judgment  for  defendant. 

See,  also,  158  App.  Div.  884,  142  N.  Y.  Supp.  1113;  168  App.  Div. 
885.  152  N.  Y.  Supp.  1104. 

Moses,  Morris  &  Henderson,  of  New  York  City,  for  plaintiff. 
Olin,  Clark  &  Phelps   and  Wilbur  F.  Earp,  all  of  New^  York  City, 
for  defendant. 

PAGE,  J.  This  is  an  action  brought  by  the  substituted  trustee  to 
obtain  the  construction  of  the  fourth  clause  of  the  last  will  and  testa- 
ment of  John  C.  Tillotson,  deceased,  fixing  tlie  rights  of  the  various 
parties  interested  in  the  said  trust  estate.  John  C.  Tillotson  died  on 
or  about  the  27th  of  December,  1867,  leaving  a  last  will  and  testament, 
dated  June  21,  1862,  and  a  codicil  thereto  dated  November  7,  1865. 
The  fourth  clause  of  said  will  reads  as  follows : 

"I  hereby  nominate  and  appoint  my  son,  Richard  M.  Tillotson,  my  said 
daughter,  Margaret  M.  Tillotson,  and  uiy  son-in-law,  William  P.  Wainwright. 
trustees  of  all  and  every  my  real  estate,  and  I  do  devise  all  and  every  the  same 
to  them  as  trustees  (and  with  power  to  receive  the  rents  and  Issues  thereof), 
unto  and  to  my  said  trustees  and  the  survivors  and  survivor  of  them  upon  the 
trusts  and  for  the  purposes  following,  nam!ely :  As  to  my  premises  in  fee  now 
known  as  numbers  115  and  117  Beekman  street.  New  York  City,  and  numbers 
220  and  222  Water  street,  in  the  said  city,  to  keep  down  from  time  to  time  any 
interest  moneys,  taxes,  Insurance  premiums  and  assessments,  and  to  lease 
and  receive  the  rents  and  profits  of  all  the  same  premises  (in  Beekman  street 
imd  Water  street)  during  the  lives  of  my  daughters,  the  said  Margaret  M. 
Tillotson  and  Maria  L.  Tillotson,  and  pay  to  each  one  of  them  the  clear  amount 
of  five  huhdred  dollars  a  year,  In  half  yearly  payments,  out  of  such  rents 
and  profits  during  their  resiiectlve  lives,  and  tlie  clear  balance  of  such  rents 
is  to  be  equally  divided  among  all  and  every  my  remaining  children  or  the 
survivors  of  them  during  the  Joint  lives  of  luy  said  two  daughters,  Margaret 
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M.  and  Maria  L.  TlUotson.  And  when  one  of  such  two  last  named  daughters 
shall  die,  then  the  five  hundred  dollars  a  year  of  rents  which  would  be  coming 
to  her  If  living  shall  go  .among  aty  said  remaining  children  or  the  sun'lvors 
of  them  (excluding  the  survivor,  whichever  It  may  be  of  the  said  Margaret  M. 
and  Maria  L.,  inasmuch  as  sudi  survivor  will  be  continuing  to  receive  her 
five  hundred  dollars  a  year  rents)  In.  the  same  way  as  I  have  last  above  direct- 
ed In  regard  to  rents.  And  from  and  after  the  decease  of  both  my  said  daugh- 
ters, Margaret  M.  Tlllotson  and  Maria  U  TlUotson,  then  I  do  give  and  devise 
all  and  every  my  said  premises  in  fee  known  as  numbers  115  and  117  Beek- 
man  street  and  numbers  220  and  222  Water  street,  in  the  said  City  of  New 
Xork  (subject  to  whatever  mortgages  there  may  be  thereon)^  unto  and  to  the 
use  of  my  remaining  four  children,  Jlichard  M.  Tlllotson,  Cornelia  R.  Wain- 
wright,  John  H.  Tlllotson  and  Robert  U  Tlllotson,  as  tenants  In  common  and 
not  as  joint  tenants,  share  and  share  alike,  and  to  the  survivors  and  survivor 
of  them  In  the  meantime  their  heli-s  and  assigns  forever.  And  as  to  all  the 
pest  and  residue  of  my  real  estate  whatsoever  and  wheresoever  upon  trust 
for  my  said  trustees  and  the  survivors  and  survivor  of  them  to  lease  and 
collect  the  rents  and  profits  of  the  same  during  the  lives  of  wey  said  daughters, 
Margaret  M.  and  Maria  I*  TlUotson,  ^d  the  survivor  of  them,  and  pay 
over  the  net  rents  and  profits,  thereof  unto  and  among  all  of  my  surviving 
children  (which  therefore  wUl  take  In  the  said  Margaret  M.  and  Maria  I-i.) 
equally  share  and  share  alike  until  the  survivor  of  them  the  said  Margaret  M. 
and  Maria  L.  shall  have  departed  this  life;  and  then  and  from  thenceforth 
1  devise  all  the  rest  and  residue  of  my  real  estate  unto  and  to  the  use  of  my 
said  remaining  four  children,  Ridiard  M.  TlUotson,  Cornelia  K.  Walnwright, 
John  H.  TUlotson  and  Robert  L.  TlUotson,  as  tenants  In  common  and  not  as 
Joint  tenants  share  and  share  alike  and  to  the  survivors  and  survivor  of  them 
in  the  meantime  their  heirs  and  assigns  forever." 

Robert  L.  Tillotson  died  on  or  about  June  13,  1863,  leaving  him  sur- 
viving a  widow,  since  deceased,  and  a  son  Howard.  Richard  M. 
Tillotson  died  on  or  about  March  22,  1874,  intestate,  leaving  him 
surviving  a  widow  and  a  daughter,  Jeanette  Acklen.  John  H.  Tillot- 
son died  on  or  about  May  23,  1886,  unmarried  and  without  issue,  de- 
vising by  will  the  whole  of  his  interest  in  the  trust  estate  to  his  sis- 
ters, Margaret  M.  and  Maria  L.  Tillotson.  Margaret  M.  Tillotson 
died  on  June  30,  1910,  unmarried  and  without  issue,  and  Maria  L. 
Tillotson  died  on  or  about  December  17,  1911,  unmarried  and  without 
issue.  Hence  at  the  time  of  the  death  of  Maria  L,.  Tillotson,  by  whose 
life  the  duration  of  the  trust  estate  was  limited,  Cornelia  R.  Wain- 
wright  was  the  only  child  of  John  C.  Tillotson  living.  The  questions 
to  be  determined  are,  When  did  the  estate  in  remainder  vest,  and  to 
what  time  or  event  do  the  words  of  survivorship  refer?  Three  pos- 
sible constructions  are  urged:  First,  by  Howard  Tillotson,  that  the 
remainder  vested  at  the  death  of  the  testator,  but  that  the  words  of 
survivorship  refer  to  the  time  of  making  of  the  will,  and  therefore 
that,  although  his  father  predeceased  the  testator,  he  would  take  the 
one-fourth  interest  as  the  heir  of  his  father ;  thai  the  words  "and  to 
the  survivors  and  survivor  of  them"  (i.  e.,  the  four  named  children)  "in 
the  meantime  their  heirs  and  assigns  forever"  shows  the  intent  of  the 
testator  tliat  the  four  children  or  their  survivors  and  the  heirs  of  the 
deceased  child  or  children  shall  be  vested  with  the  remainder  on  the 
death  of  the  testator.  Second,  by  the  heirs  of  Richard  M.  Tillotson 
and  of  Margaret  and  Maria  (by  reason  of  the  devise  by  John  H.  Til- 
lotson of  his  one-quarter  interest),  that  the  remainder  vested  at  the 
time  of  the  death  of  the  testator  and  that  the  words  of  survivorship 
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referred  to  that  event ;  that  the  enjoyment  of  the  remainder  only  was 
postponed  until  the  expiration  of  the  trust  estate  for  the  lives  of 
Margaret  and  Maria.  Third,  by  Cornelia  R.'Wainwright,  that  the 
remainder  was  contingent  and  vested  only  in  the  survivors  or  sur- 
vivor at  the  time  of  the  death  of  Margaret  and  Maria.  For  each  of 
these  constructions  precedents  and  rules  are  cited  and  urged  by  counsel. 
[1,  2]  In  construing  a  will  our  first  duty  is  to  ascertain,  if  possible, 
from  the  language  used,  the  intent  and  purpose  of  the  testator.  If  it 
can  be  thus  established  with  reasonable  certainty,  effect  should  be 
given  to  it.  His  intent  should  not  be  nullified  or  modified  by  resort  to 
rules  of  construction  so  long  as  his  intent  as  expressed  does  not  offend 
against  public  policy  or  some  positive  rule  of  law.  Robinson  v.  Mar- 
tin. 200  N.  Y.  159,  164,  93  N.  E.  488.  By  the  fourth  clause  of  the 
will  a  trust  estate  is  created  during  the  lives  of  his  daughters  Mar- 
garet and  j\Iaria,  first  in  the  Beekman  and  Water  street  property  to 
pay  over  out  of  the  net  rents  and  profits  $500  to  each  of  his  said 
daughters,  and  the  balance  to  be  divided  equally  among  all  and  every  of 
his  remaining  children  or  the  survivors  or  survivor  of  them.  Then 
express  provision  is  made  that  on  the  death  of  either  Mjirgaret  or 
Maria  the  $500  theretofore  given  to  the  one  so  dying  shall  be  divided 
among  the  remaining  children  or  the  survivors  of  them,  excluding,  how- 
ever, from  the  survivors  the  surviving  daughter,  who  would  still  re- 
ceive the  $500.  As  to  the  residue  of  his  real  estate  the  trust  was  to 
exist  during  the  lives  of  Margaret  and  Maria  and  the  survivor  of  them, 
the  rents  and  profits  of  said  residue  to  be  divided  among  all  of  his 
surviving  children,  which  he  explains  will  take  in  Margaret  or  Maria, 
whichever  survives  the  other.  It  will  be  seen,  therefore,  that  while 
the  trust  is  limited  to  the  lives  of  Margaret  and  Maria,  all  the  sur- 
viving children  of  the  testator  were  beneficiaries  thereof  and  not 
alone  Margaret  and  Maria.  It  seems  to  me  that  it  was  the  purpose  of 
the  testator  to  create  a  trust  for  the  benefit  of  all  his  children  for  as 
long  a  period  as  was  possible  under  the  laws  of  this  state;  i.  e.,  for 
the  lives  of  two  of  the  children  in  being  at  the  time  of  the  making  of 
the  will.  It  will  be  noticed  that  the  income  is  not  divided  in  six  parts 
and  one-sixth  given  to  each  child,  and  provision  made  that  in  case  of 
death  of  a  child  leaving  issue  the  share  so  devised  is  to  go  to  such  issue, 
or,  if  dying  without  issue,  to  be  divided  among  the  surviving  children. 
This  clause  of  the  will,  in  so  far  as  it  relates  to  the  income,  makes  no 
provision  for,  nor  is  there  any  mention  of  the  heirs  or  issue  of  any  of 
the  children.  But,  on  the  contrary,  it  is  provided  that  the  income  is 
to  go  among  the  remaining  children  or  the  survivors  of  them.  This 
intent  is  made  clear  by  the  provision  that  in  case  of  the  death  of  Mar- 
garet or  Maria  the  $500  from  the  income  of  the  Beekman  and  Water 
street  properties  is  to  go  to  the  surviving  children,  excluding  the  one 
of  the  daughters  surviving,  and  the  deceased  daughter's  share  in  the 
income  from  the  residue  of  his  real  estate  in  such  case  is  to  go  to  all 
his  surviving  children,  including  the  surviving  daughter,  and  not  to 
the  issue  or  heirs  of  the  deceased  daughter.  No  intention  is  disclosed 
of  treating  these  two  daughters  differently  in  this  respect  from  the 
others ;  nor  can  we  discover  from  the  language  used  that  on  the  decease 
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of  these  daughters  their  issue  or  heirs  were  to  be  excluded  while  the 
issue  or  heirs  of  the  others  should  participate  on  the  death  of  their 
ancestor.  In  fact,  instead  bf  discriminating  against  these  two  daugh- 
ters, they,  to  the  extent  of  being  given  a  fixed  amount  from  the  income 
of  the  Beekman  and  Water  street  property,  irrespective  of  the  amount 
of  the  net  income  therefrom,  were  preferred  to  the  others,  whose  par- 
ticipation therein  was  limited  to  an  uncertain  amount  to  be  ascertained 
by  a  proportional  division  of  what  remained  of  the  net  income.  The 
interest  of  each  child  in  the  trust  estate  was  a  life  interest.  In  the  event 
of  his  death  within  the  period  of  the  lives  of  Margaret  and  Maria,  and 
on  his  death  his  interest  ceased  and  determined  and  the  survivors  among 
the  children  at  that  time  took  an  increased  proportional  amount. 

[3]  I  have  thus  fully  considered  the  portion  of  the  clause  in  ques- 
tion that  relates  to  the  trust  estate,  not  because  it  is  necessary  in  this  ac- 
tion to  give  effect  to  that  portion  (for  reasons  that  will  be  explained 
later),  but  for  the  reason  that  it  seems  to  me  to  throw  light  upcm  the 
intention  of  the  testator  expressed  in  the  remaining  portions  of  the 
clause.  Having  made  provision  for  his  children  for  a  period  measured 
by  the  joint  lives  of  Margaret  and  Maria,  he  makes  a  disposition  of  the 
property  at  the  termination  of  the  trust  estate — "and  from  and  after 
the  decease  of  both  my  said  daughters  *  *  *  then  I  do  give  and 
devise."  By  grammatical  construction  "then"  refers  to  the  time  or 
event  mentioned  most  nearly  preceding  that  word,  which  is  in  this  case 
the  decease  of  his  two  daughters.  There  is  not  a  present  gift  and 
devise,  the  enjoyment  of  which  is  postponed  until  the  happening  of  a 
certain  event,  but  a  gift  and  devise  in  the  future  when  a  certain  event 
has  happened.  It  is  true,  as  has  been  repeatedly  held  in  this  state,  that 
the  adverbs  of  time,  such  as  "when,"  "thereafter,"  "from  and  after," 
etc.,  are  not  sufficient  in  themselves  to  show  the  intent  of  the  testator 
to  postpone  the  vesting  of  a  remainder  to  the  expiration  of  the  particular 
estate  or  until  the  happening  of  the  event  specified.  When,  however, 
such  construction  of  these  words  is  harmonious  with  the  intent  of  the 
testator,  as  disclosed  by  the  context,  they  must  be  given  their  usual 
effect  and  meaning.  Returning  to  tiie  language  of  the  clause  under 
consideration,  "From  and  after  the  decease  of  both  my  said  daughters 
*  *  *  I  do  give  and  devise  all  and  every"  (the  premises  in  Beekman 
and  Water  streets  and  "then  and  thenceforth  all  the  rest  and  oesidue 
of  my  real  estate")  "unto  and  to  the  use  of  my  four  remaining  children" 
(naming  them)  "as  tenants  in  common  and  not  as  joint  tenants,  share 
and  share  alike,  and  to  the  survivors  and  survivor  of  them  in  the  mean- 
time, their  heirs  and  assigns,  forever,"  if  we  exclude  the  phrase  "and 
to  the  survivors  and  survivor  of  them  in  the  meantime,"  then  the  con- 
struction contended  for  by  the  heirs  of  the  children  who  had  prede- 
ceased Margaret  and  Maria  would  be  possible  and  most  probable. 

In  construing  a  will,  however,  effect  must  be  given  to  each  word  used, 
if  possible.  It  is  impossible  to  give  effect  to  these  words  and  adopt  the 
construction  that  the  remainder  vested  absolutely  in  the  four  children  at 
the  death  of  the  testator,  so  that  upon  the  death  of  CMie  of  the  four  before 
the  time  fixed  for  the  enjoyment  thereof  his  interest  would  descend  to 
his  heirs,  for  that  eliminates  all  possibility  of  the  "survivors  or  survivor" 
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children  taking  anything  and  the  phrase  becwnes  meaningless.  If,  how- 
ever, the  construction  given  above  to  that  portion  of  the  clause  relating 
to  the  trust  is  correct,  and  a  similar  construction  be  given  to  this  por- 
tion of  the  clause,  effect  can  be  given  to  every  word  used ;  that  is,  that 
the  words  "in  the  meantime"  refer  to  the  time  intervening  between  the 
making  of  the  will  and  the  decease  of  Maria,  the  words  "survivors  or 
survivor"  mean  those  or  the  one  who  remains  living  during  that  time, 
and  that  such  survivors  shall  then  take  the  estate  in  fee  as  tenants  in 
common  and  not  as  joint  tenants,  and  that  the  words  "their  heirs  and 
assigns"  do  not  refer  to  "them,"  meaning  the  four  children,  but  to  the 
"survivors  or  survivor  of  them"  (the  four  children),  and  are  used  to 
show  the  quality  of  estate  thereby  intended  to  be  vested  and  not  as  a 
limitation  upon  the  estate.  I  am  of  opinion  that  the  remainder  in  this 
case  vested  in  the  four  children  upon  the  death  of  the  testator,  but  to 
be  divested  in  the  event  that  any  one  of  them  should  predecease  the 
survivor  of  Margaret  and  Maria  Tillotson ;  and  the  final  class  of  those 
who  should  take  in  fee  was  not  fixed  and  determined  until  the  death  of 
Maria  L.  Tillotson  on  December  17,  1911.  Therefore  Cornelia  R. 
Wainwright  is  seised  in  fee  of  the  premises  to  the  exclusion  of  the  heirs 
or  devisee  of  the  children  who  predeceased  Maria  L,.  Tillotson. 

It  has  been  very  ably  urged  by  counsel  that  the  law  favors  a  construc- 
tion of  wills  that  will  not  disinherit,  rather  than  one  that  will,  and  that 
tlie  law  favors  a  construction  that  will  cause  an  estate  to  vest  immedi- 
ately rather  than  one  which  makes  its  vesting  contingent.  There  can 
be  no  doubt  that  these  rules  of  construction  are  potent  and  turn  the 
scales  when  weighing  the  probabilities  of  the  intention  of  the  testator, 
but  above  all  rules  of  construction  is  the  right  that  every  man  has,  with- 
in the  law,  to  make  such  disposition  of  his  property  as  he  desires.  If 
he  desires  his  property  to  go  to  some  to  the  exclusion  of  others,  or  if  he 
desires  to  postpone  the  vesting  of  the  estate  until  the  happening  of  some 
contingency,  and  such  intention  appears  reasonably  clear,  effect  must 
be  given  to  his  disposition  of  his  property.  I  have  given  careful  con- 
sideration to  the  cases  cited  upon  the  11  briefs  submitted  to  me  and  ex- 
amined many  others.  To  review,  explain,  differentiate,  and  distinguish, 
or  apply  them  would  add  nothing  of  value  to  the  consideration  of  this 
case.  I  have  found  no  reported  case  on  all  fours  with  this,  and  each 
will  must  be  considered  with  reference  to  the  language  used  by  the  testa- 
tor in  that  particular  will,  and  such  construction  given  as  in  the  balance 
of  reason  and  probability  seems  correct. 

[4]  The  testator  died  December  27,  1862,  many  years  prior  to  the 
passage  of  the  first  Inheritance  Tax  Law  in  this  state.  The  right  to 
succession  under  this  will,  though  not  vesting,  in  possession  until  1911, 
accrued  at  the  time  of  the  testator's  decease,  and  is  therefore  not  sub- 
ject to  a  transfer  tax.  Matter  of  Seaman,  147  N.  Y.  69,  41  N.  E. 
401 ;  Matter  of  Pell,  171  N.  Y.  48,  63  N.  E-  789,  57  L.  R.  A.  540,  8^^ 
Am.  St.  Rep.  791 ;  Matter  of  Smith,  150  App.  Div.  805,  135  N.  Y.  Supp. 
240.  As  to  any  income  that  may  have  accrued  or  accumulated  in  the 
hands  of-  the  trustee,  it  should  be  distributed  in  accordance  with  the 
agreement  of  February  13,  1869.  It  is  urged  that  this  agreement  estops 
Cornelia  R.  Wainwright  from  claiming  the  fee  of  the  premises ;   but, 
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as  pointed  out  by  Mr.  Justice  Ingraham  in  the  case  of  Maria  I*  Tillot- 
son  V.  Wm.  P.  Wainwright  et  al.,  this  agreement  was,  as  an  executory 
agreement,  void,  but  as  the  parties  had  acted  under  it  and  assented  to 
the  disposition  of  the  income  of  the  property  thereunder  they  are  es- 
topped from  repudiating  the  agreement  in  so  far  as  it  deals  with  dis- 
position of  income.  There  has  been  no  act  under  the  agreement  in  re- 
spect to  the  ownership  of  the  real  estate  since  the  death  of  Maria  L. 
Tillotson  that  would  estop  Cornelia  Wainwright,  and  prior  to  that  time 
the  agreement  was  executory  merely. 

Judgment  will  be  given,  therefore,  in  favor  of  Cornelia  R.  Wain- 
wright as  above  indicated.  The  question  of  costs  and  allowance  will 
be  considered  on  the  settlement  of  the  decree.  Settle  findings  and  de- 
cree in  accordance' with  the  opinion  on  two  days'  notice. 


AliTSCHUL  T.  LUDWIG  et  al. 
(Snpreme  Court,  Special  Term,  New  York  Comity.    April  30,  1916.) 

1.  MUNICTPAI,    COSPOBATIONB    ^=»e01— BUBLDING    DEPABTME."^1^-BoAKD    OF   EX- 

AMi  NEBS— Statute. 

Greater  Kew  York  Charter  (Laws  1901,  e.  466)  §  411,  providing  that, 
whenever  a  superintendent  of  buildings  refuses  to  approve  the  manner 
of  construction  or  materials  to  be  used  In  the  erection  or  alteration  of 
any  building,  or  when  it  Is  claimed  that  the  regulations  of  the  president 
of  the  borough  or  the  provisions  of  the  law  do  not  apply,  or  that  a  more 
desirable  form  of  construction  might  be  employed,  the  owner  of  the  build- 
ing may  appeal  from  the  superintendent's  decision  to  the  board  of  examin- 
ers, whose  decision  on  such  appeal  shall  be  prompt  and  final.  Is  maiida- 
tory,  with  the  exception  that  If,  in  the  case  of  peculiar  or  e.xtraordlnary 
conditions,  or  of  new  discoveries  by  way  of  scientific  de^'elopm^ent,  a 
change  or  substitution  in  some  details  should  beconie  advisable,  it  might 
be  authorized  by  the  examiners  If  it  be  equally  good  and  more  desirable, 
and  did  not  authorize  the  examiners  to  approve  a  plan  of  an  altogether 
different  structure  from  that  required  by  the  building  codes  for  a  theater, 
on  the  ground  that  In  the  opinion  of  the  examiners  such  proposed  plan 
was  safe. 

2.  VjmiciPA.h  CoBPORATioKs  «=!>601 — ^Building  Regulations— Construction 

— KxisTiNO  Buildings. 

In  view  of  Building  Code,  $  5J?S.  providing  that  the  provisions  of  the 
article  regulnting  con.structlon  of  theaters  shall  not  be  construed  to  apply 
to  any  theater,  etc.,  lawfully  erected  prior  to  June  3,  1!X>4,  where  the 
alteration  of  a  building  into  a  theater  and  its  subseciuent  use  as  such 
was  a  violation  of  existing  law,  such  use  prior  to  a  subsequent  alteration 
did  not  make  it  a  theater  "lawfully  erected  prior  to  June  3,  1004,"  so  as 
to  prevent  the  application  of  the  requirements  for  the  erection  of  a  new 
theater  under  the  Building  Code  to  such  alteration, 
(t.  Municipal  Cobpobations  i®=>t»32— Building  Regulations— 1'ermits. 

If  an  express  permit  for  the  alteration  of  a  building  Into  a  theater  In 
a  manner  other  than  that  provided  by  the  Building  Code  would  have  been 
ineltective,  acquiescence  in  such  alteration  without  permission  by  the 
municipal  authorities,  from  which  no  more  could  be  inferred  than  an  im- 
plied permrit,  would  also  be  ineffective. 
4.  Injunction  €=>22 — Knjoinin-q  Issuance  op  Building  Pebmit — Issuance 
Afteb  Suit  Brought. 

A  taxpayer's  right  to  maintain  an  action  for  Injunction  to  restrain  the 
Issuance  of  a  building  permit  by  the  superintendent  of  buildings  was  not 
affected  by  the  Issuance  of  the  permit  after  the  action  was  begun. 


S=»For  oUier  cues  8e«  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  DUests  &  lodezes 
166N.Y.S.— 34 


Digitized  by 


Google 


530  166  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

5.  Injunction    ®=3l27— Enjoining    Issttance    of    Building    PnaiiT— Good 
Faith  of  Dbfendants. 

In  an  nctlou  to  enjoin  Issuance  of  a  building  permit  contrary  to  Build- 
ing Code,  evidence  that  the  board  of  examiners  considered  the  building 
reasonably  safe  If  altered  according  to  plans  approred  was  immaterial,  as 
their  good  faith  was  not  attacked. 

Suit  for  injunction  by  Abraham  H.  Altschul  against  Alfred  Ludwig, 
as  Superintendent  of  Buildings  of  the  Borough  of  Manhattan,  and  oth- 
ers.   Judgment  for  plaintiff. 

Strong  &  Mellen,  of  New  Yoric  City,  for  plaintiff. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City,  for  defendant. 
Bruce  Ellison,  of  New  York  City,  for  Win.  B.  Ellison,  Receiver. 
Isidore  Cohen,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  begim  August  5,  1915,  ly  the  plaintiff 
as  a  taxpayer  to  enjoin  the  first-named  defendant,  as  superintendent 
of  buildings,  from  approving  plans  filed  April,  1915,  and  issuing  a 
permit  for  the  alteration  and  reconstruction  of  a  building  known  as  the 
Dewey  Theatre,  in  this  city.  The  remaining  parties  are,  respectively, 
owner  and  tenant  of  the  building.  A  temporary  injunction  had  been 
granted,  but  was  subsequently  vacated.  The  Appellate  Division  re- 
versed the  vacating  order  and  granted  the  motion  to  continue  the  tem- 
porary injunction.  On  appeal  to  the  Court  of  Appeals,  involving  two 
certified  questions,  to  which  I  shall  refer  later  on,  the  decision  of  the 
Appellate  Division  was  affirmed,  with  opinion  reported  in  216  N.  Y. 
459,  111  N.  E.  216.  The  action  for  the  injunction  has  now  been  tried 
before  me  on  the  merits. 

Before  the  action  was  begun  the  superintendent  of  buildings  had  dis- 
approved the  plans,  whereupon  an  appeal  was  taken  under  section  411 
of  the  Greater  New  York  Charter  to  the  board  of  examiners.  This 
board,  after  a  hearing,  approved  the  plans  upon  certain  conditions  and 
returned  them  to  the  superintendent  for  his  approval.  After  the  tem- 
porary injunction  was  dissolved,  the  superintendent,  believing  himself 
bound  by  the  decision  of  the  board,  approved  the  plans  and  issued  a 
permit,  but  the  work  after  its  commencement  was  interrupted  by  the 
decision  of  the  appellate  court  hereinabove  referred  to.  The  testimony 
shows  that  this  building  was  originally  a  church,  known  as  Trinity 
Chapel,  constructed  about  1876.  In  1896  it  was  lawfully  converted  in- 
to a  hotel  and  music  hall,  where  refreshments  and  beverages  were  sold. 
In  this  form  it  varied  from  its  original  condition,  so  far  as  structural 
changes  were  concerned,  only  to  the  extent  that  the  front  was  rebuilt 
and  ten  rooms  there  installed  (in  order  to  comply  with  the  law  re- 
quiring that  amount  of  accommodation  in  a  hotel).  The  floor  was 
leveled  and  a  gallery  built  on  both  sides.  There  was  no  stage,  pro- 
scenium arch,  or  curtain,  but  merely  a  platform  of  the  ordinary  kind 
tor  musicians.'  In  1898  a  number  of  successive  applications  for  per- 
mission to  alter  the  building  into  a  theater  were  filed ;  but  so  far  as 
the  records  of  the  department  show  they  were  all  rejected  by  the  com- 
missioner of  buildings  of  this  borough,  who,  with  two  other  commis- 
sioners, constituted  the  building  department  under  the  Greater  New 
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York  Charter  (Laws  of  1897,  c.  378,  §  644,  et  seq.).  Some  evidence 
was  offered  at  the  trial  by  the  then  superintendent  of  buildings,  a  sub- 
ordinate official  in  the  department,  to  the  effect  that  he  had  the  com- 
missioner's authority  to  and  actually  did  issue  a  permit,  for  these  al- 
terations. Of  this  permit  there  is  no  trace  or  record,  and  the  testi- 
mony as  to  its  issuance  or  existence  is  of  such  character  that  I  accord 
it  no  credence.  The  mere  reading  of  the  evidence  will  sufficiently  ex- 
plain my  reasons  for  this  conclusion,  apart  from  the  utter  improb- 
ability that  such  action  would  have  been  taken  in  palpable  defiance  of 
the  precise  requirements  of  the  law.  But,  quite  regardless  of  that  fact, 
I  should,  for  reasons  which  I  shall  explain,  regard  such  a  permit  as 
totally  ineffective  for  any  purpose.  Notwithstanding  the  disapproval 
of  the  building  department  the  building  was  actually  altered,  in  sub- 
stantial conformity  to  the  plans  that  had  been  disapproved,  into  a 
theater,  and  continuously  operated  as  such  until  the  events  tliat  have 
led  to  the  bringing  of  the  present  suit. 

In  1904  a  plan  of  alteration  was  filed  and  approved  by  the  building 
department,  and  in  the  application  the  building  was  described  as  one 
used  as  a  theater.  There  were  also  various  inspections  by  the  police 
and  fire  departments,  respectively,  made  during  ensuing  years,  in  which 
it  is  evident  that  the  use  of  the  building  as  a  theater  was  either  known 
or  taken  for  granted.  Defendants  lay  some  stress  on  these  occur- 
rences, though,  in  the  view  which  I  have  taken  of  the  case,  they  have 
no  legal  significance.  In  the  light  of  the  decision  of  the  Court  of  Ap- 
peals, supra,  it  seems  to  me  that  but  one  question  remains  to  be  deter- 
mined. In  deciding  whether  the  action  of  the  board  of  examiners  is 
"final"  and  conclusive,  as  provided  in  section  411  of  the  Greater  New 
York  Charter,  the  learned  court  pointed  to  the  language  of  the 
second  question  submitted  to  it,  which  asked  whether  the  action  of 
the  board  of  examiners  was  final  and  conclusive,  "even  if  the  plans 
approved  by  the  board  of  examiners  do  not  comply  with  the  Building 
Law,"  and  the  court  said : 

"If  the  board  approved  plans  that  did  not  comply  with  the  Building  Code, 
Its  action  Is  not  final :  it  la  wholly  void  as  beyond  the  limited  statutory  au- 
thority possessed  by  the  board." 

The  question,  then,  is  whether  on  the  trial  it  was  proved  that  the 
plans  did  not  comply  with  the  Building  Code.  This  question  again  must 
be  regarded  from  two  aspects :  First,  whether  the  alterations  in  ques- 
tion are  to  be  treated  as  proposed  to  be  made  to  a  building  which  had 
not  previously  been  a  theater ;  and,  second,  whether  the  building  is  be- 
ing altered  on  the  assumption  that  it  is  an  existing  theater.  The  power 
of  the  board,  as  established  in  section  411  of  the  charter  (so  far  as 
material  to  the  present  controversy),  is  as  follows: 

"Whenever  a  superintendent  of  buildings,  to  whom  such  question  has  been 
submitted,  shall  reject  or  refuse  to  approve  the  mode,  manner  of  construction 
or  materials  proposed' to  be  followed  or  used  Ifl  the  erection  or  alteratlcm  of 
any  such  building  or  structure,  or  when  It  is  claimed  that  the  rules  and  regu- 
lations of  the  president  of  the  borough  or  the  provisions  of  law  or  of  said 
ordinances  do  not  apply,  or  that  an  equally  good  and  more  desirable  form  ot 
construction  can  be  employed  In  any  specltic  case,  the  owner  of  such  building 
■it  structure,  or  his  duly  authorized  agent,  may  appeal  from  the  decision  of 
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such  superintendent  where  the  amount  involved  by  such  decision  shall  exceed 
the  sum  of  one  thousand  dollars.  •  •  •  The  decision  of  the  board  of  ex- 
aminers, upon  such  appeal,  ^all  be  rendered  without  unnecessary  delay,  and 
such  decision  shall  be  hnal." 

I  assume  that  plaintiff  relies  in  the  first  instance  on  the  claim  that 
an  "equally  good  and  more  desirable  form  of  construction"  thati  that 
laid  down  in  the  Building  Code  has  been  approved  by  the  board  in  this 
case.  This  brings  me  to  what  I  regard  as  the  vital  issue,  namely,  the 
meaning  and  force  of  the  provisions  of  the  Building  Code.  In  City 
of  N.  Y.  V.  Trustees  of  Sailors'  Snug  Harbor,  85  App.  Div.  355,  83  N. 
Y.  Supp.  442,  the  Building  Code  has  been  held  to  have  the  same  force 
within  the  corporate  limits  of  this  city  as  an  act  of  the  Legislature.  The 
article  of  that  Code  applicable  is  25  (formerly  designated  as  section 
109).  It  provides,  among  other  things,  that  every  theater  thereafter 
erected  shall  have  "in  the  rear  and  on  both  sides  of  said  building  where 
there  is  [as  in  the  case  at  bar]  but  one  frontage  on  the  street,"  an  "open 
court  or  space"  of  prescribed  width,  extending  the  full  length  and  height 
of  the  building ;  that  from  the  auditorium  there  shall  be  not  less  than 
tw~o  exits  in  each  tier  opening  into  the  said  open  court.  "The  roof 
over  the  auditorium  shall  be  constructed  of  iron  and  steel  and  fireproof 
materials,"  etc.  "Every  steam  boiler  *  *  *  shall  be  located  outside 
of  the  building,"  etc.  There  are  other  provisions  in  regard  to  the 
amount  of  clear  space  beyond  the  last  row  of  seats  in  the  balcony  and 
orchestra,  and  the  width  of  the  aisles,  as  also  numerous  other  details, 
which  are  perhaps  not  of  equal  importance.  Altogether  the  article  com- 
prises some  nine  printed  pages  of  minute  detail  as  to  the  construction  of 
a  theater. 

Neither  the  original  plans  first  disapproved  by  the  superintendent  of 
buildings  nor  the  plan  as  approved  by  the  board  of  examiners,  with  the 
conditions  imposed  by  it,  provide  the  important  items  which  I  have 
enumerated.  The  striking  disparity  between  the  plans  and  the  Building 
Code  is  to  be  found  in  the  absence  from  the  former  of  provision  for  any 
court  or  space  at  the  sear  or  sides  of  the  theater,  of  a  fireproof  roof, 
of  the  location  of  the  boiler  outside  of  the  limits  of  the  building,  and  of 
sufficient  aisle  room  in  and  at  the  back  of  the  auditorium.  I  think  it 
may  be  fairly  said  that,  if  the  Building  Code  is  to  be  regarded  as  set- 
ting forth  the  requirements  of  a  lawful  theater,  the  plan,  both  as  origi- 
nally filed  and  as  amended  by  the  board  of  examiners,  is  so  markedly 
at  variance  with  it  as  to  be  regarded  as  nothing  less  than  a  violation 
thereof.  The  interpretation  which  the  defendants  ask  shall  be  placed 
upon  the  Code  amounts  in  substance  to  holding  that  imder  section  411 
of  the  charter,  hereinabove  recited,  the  board  of  examiners  may  author- 
ize the  erection  of  any  reasonable  form  of  theater  which  in  their  judg- 
ment is  safe,  and  that  the  elaborate  provisions  of  the  Code  are  to  be 
treated  merely  as  advisory. 

[1  ]  To  my  mind  practically  the  converse  is  correct.  The  provisions 
of  the  Code  are  mandatory,  with  the  exception  that  if,  in  case  of  pe- 
culiar or  extraordinary  conditions  or  of  new  discoveries  by  way  of 
scientific  development,  a  change  or  substitution  in  some  details  should 
become  advisable,  such  modification  might  be  authorized  by  the  board 
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of  examiners;  provided,  moreover,  it  be  "equally  good  and  more  de- 
sirable." This  view  seems  not  only  to  follow  from  the  elaborate  text 
of  the  Code  and  the  subject-matter  of  the  legislation,  but  to  be  ap- 
proved by  previous  decisions  such  as  People  ex  rel.  Tucker  v.  lyOendi, 
44  Hun,  33,  and  Brill  v.  Miller,  140  App.  Div.  602.  125  N.  Y.  Supp. 
865.  See  also  French  v.  Edwards,  13  Wall.  506,  20  L.  Ed.  702.  In- 
deed, I  think  it  is  necessarily  implied  in  the  very  question  which  the 
Court  of  Appeals  considered  in  this  case,  which  asked  whether  the  ac- 
tion of  the  board  of  examiners  is  final,  even  if  the  plans  approved  by 
it  "did  not  comply  with  the  Building  Code."  Unless  the  Code  contained 
provisions  which  are  mandatory,  there  would  be  nothing  with  which  to 
"comply."  If,  on  the  other  hand,  compliance  with  its  provisions  is 
mandatory,  this  surely  must  have  reference  to  the  actual  requirements 
of  its  important  provisions.  In  this,  as  in  all  human  affairs,  the  ques- 
tion of  degree  cannot  but  enter  into  the  determination.  "It  may  be 
said  that  the  difference  is  one  only  of  degree;  most  differences  are, 
when  nicely  analyzed."  Mr.  Justice  Holmes,  in  Rideout  v.  Knox,  148 
Mass.  368,  372,  19  N.  E.  390,  392,  2  L.  R.  A.  81,  12  Am.  St.  Rep.  560. 
So  radical  is  the  divergence  between  the  requirements  of  the  Code  and 
the  plan  approved  by  the  board  of  examiners  as  that  a  building  con- 
structed under  the  one  would  be  an  altogether  different  structure  from 
that  required  by  the  other. 

[2]  Feeling  as  I  do,  therefore,  that  the  board  of  examiners  was 
without  power  to  authorize  the  alterations  here  in  question,  if  this 
building  is  to  be  regarded  as  a  new  theater,  it  remains  to  consider 
whether  it  was  justified  in  acting  as  it  did  upon  the  advice  of  the  cor- 
poration counsel  (testified  to  by  some  of  the  members  of  the  board)  to 
the  effect  that  this  was  an  alteration  of  an  existing  theater.  In  1904 
old  section  109  of  the  Code  was  amended  by  the  addition  of  a  second 
section  (subsequently — i.  e.,  in  1906 — designated  section  109a)  reading : 

"The  provisions  of  the  foregoing  section  shall  not  be  construed  to  mean 
or  made  to  apply  to  any  theatre,  opera  bouse  or  building  intended  to  be  used 
for  theatrical  or  operatic  purposes  now  erected  or  for  which  plans  have  here- 
tofore been  approved  by  the  superintendent  of  buildings." 

This  is  in  harmony  with  the  language  in  the  first  subdivisions  of  sec- 
tion 109  (now  section  520) : 

"No  building  which,  at  the  time  of  the  passage  of  this  Code  Is  not  in  actual 
use  for  theatrical  or  operatic  purposes"  shall  be  so  used  until  made  to  conform 
to  the  requirements  of  this  section. 

The  amendment  of  the  Building  Code  which  went  into  effect  March 
30,  1915,  changed  section  109a  to  read: 

"Sec.  538.  Savitiff  Clause.  The  provisions  of  the  foregoing  article  shall  not 
be  construed  to  mean  or  made  to  apply  to  any  theatre,  opera. house  or  building 
Intended  to  be  used  for  theatrical  or  operatic  purposes  lawfully  erected  prior 
to  Jnne  3,  1901." 

I  have  pointed  out  that  this  building  was  altered  into  the  form  of  a 
theater  in  1898  without  authority,  namely,  unlawfully;  but,  assuming 
that  permission  bad  been  given  to  so  alter  it,  that  permission  would 
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have  been  as  devoid  of  legal  effect  then  as  the  act  of  the  board  of  ex- 
aminers which  I  have  just  been  considering  is  now,  because  the  require- 
ments of  the  Building  Code  in  1898  were  substantially  the  same  as 
those  of  the  present  Code.  Laws  1892,  c.  275,  §§  471,  484,  500.  See, 
also,  Consolidation  Act,  Laws  1882,  c.  410;  Laws  1885,  c.  456,  §  500; 
Laws  1887,  c.  566.  It  need  scarcely  be  added  that  the  same  argument 
disposes  of  any  legal  result  claimed  to  arise  from  surveys,  permits,  and 
licenses  of  city  departments  other  than  the  building  department.  The 
alteration  of  this  building  in  1898  into  a  theater,  and  its  subsequent  use 
as  such,  was  in  violation  and  defiance  of  the  law.  I  do  not  understand 
defendants  even  to  claim  that  the  public  may  be  estopped  (by  the  neg- 
ligence or  mistake  of  an  administrative  officer)  to  abate  such  violation, 
or  that  a  person  may  acquire  a  vested  interest  in  the  nullification  of  a 
statute. 

[3]  This  is  not  a  case  in  which  an  act  is  authorized  by  law  to  be  done 
by  permission  of  an  administrative  body  or  officer.  In  such  cases  the 
act,  even  though  unlawful  without  permission,  becomes  lawful  thereby, 
and  may,  when  such  permit  is  issued,  even  give  rise  to  vested  rights. 
See,  for  example.  Campion  v.  City  of  Buffalo,  8  N.  Y.  St.  Rep.  329; 
City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  163,  31  N.  E.  443.  Of  course 
if  an  express  permit  would  have  been  ineffective  in  the  case  at  bar,  ac- 
quiescence by  the  city  authorities,  from  which  no  more  could  be  inferred 
than  an  implied  permit  (Trustees  of  Canandaigua  v.  Foster,  156  N.  Y. 
354,  50  N.  E.  971,  41  L.  R.  A.  554,  66  Am.  St.  Rep.  575,  is  of  still  less 
juridical  value. 

[4]  Finally,  in  respect  of  plaintiff's  remedy,  defendants  urge  that, 
since  the  permit  has  actually  now  been  issued  by  the  superintendent  of 
buildings,  plaintiff's  right  to  maintain  this  action  for  an  injunction  is 
at  an  end,  on  the  authority  of  Southern  Leasing  Co.  v.  Ludwig,  217 
N.  Y.  100,  111  N.  E.  470.  The  answer  to  that  contention,  however, 
is  the  simple  one  that  this  action  was  begun  before  the  permit  referred 
to  was  issued  under  the  ijiisapprehension  to  which  I  have  first  herein- 
above referred. 

[5]  Defendants  also  urge,  on  the  authority  of  the  same  case,  that 
this  action  cannot  be  maintained  by  a  taxpayer  unless  there  is  "in  a 
real  sense  a  menace  to  the  public  welfare."  This  contention  is  based, 
no  doubt,  on  the  testimony  of  the  members  of  the  board  of  examiners 
to  the  effect  that  they  consider  the  building,  if  altered  according  to  tlieir 
suggestion,  reasonably  safe ;  some  of  the  members  going  so  far  as  to 
express  the  opinion  that  in  some  respects  it  would  be  safer  than  a  theater 
constriicted  under  the  new  law.  In  fairness  to  defendants  I  permitted 
this  testimony  to  be  taken,  although  I  expressed  my  opinion  at  the  trial 
— which  is  now  fully  confirmed — that  it  is  utterly  immaterial.  The 
good  faith  of  the  board  of  examiners  is  not  attacked,  and  the  previous 
discussion  has,  I  think,  denwnstrated  that  theaters  must  be  built  in  tlie 
city  of  New  York  according  to  the  requirements  of  the  appropriate 
legislation  for  that  purpose,  and  not  according  to  the  opinions  of  the 
board  of  examiners.  'The  safety  of  the  theater-going  public  is  to  be 
guarded  according  to  the  view  of  the  Legislature  and  not  of  this  ad- 
ministrative body  with  limited  functions.    The  effect  upon  the  public 
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welfare  is  described  in  part  by  the  Court  of  Appeals  in:  the  following 
words: 

"It  l8  manifest  that  the  violation  of  the  safeguards  that  these  provlgioDS  of 
the  Building  Ck>de  prescribe  Imperils  the  public  Interest  and  Is  calculated  to 
produce  public  Injury." 

Judgment  for  the  plaintiff,  with  costs. 


SIVASIJAN  et  aL  t.  AKDLIAN  et  aL 

(Supreme  Court,  Special  Term,  Albany  County.    July,  1917.) 

Process  €=»163— Defects— Amendment— Mistake  in  Copt. 

Where  an  original  summons  complying  with  Code  Civ.  Proc.  §  417,  was 
entitled  in  the  Supremfe  Court  of  Albany  county  and  the  copy  served  on 
defendants  was  by  mistake  entitled  in  the  county  court,  but  defendants 
were  not  misled  nor  prejudiced  thereby,  the  service  of  summons  was  not 
void,  but  only  voidnble  under  section  426,  and  the  Supreme  Court  could 
penult  amendment  under  section  723  of  the  copies  to  conform  to  orlgianl. 

Action  by  Kapriel  Sivaslian  and  others  against  Harry  Akulian  and 
others.  On  motion  by  plaintiff  to  amend  copies  of  summons  hereto- 
fore served  on  certain  of  the  defendants  to  conform  to  the  original 
summons  and  complaint.    Motion  granted. 

Benjamin  Axelroad,  of  Albany,  for  plaintiff  for  the  motion. 

Prior  &  Aufsessor,  of  Albany,  for  defendant  Aron  Bedrosian,  who 
appears  specially  to  oppose  the  motion. 

Robert  C.  Poskanzer,  of  Albany,  for  defendant  Steve  Akulian,  did 
not  appear  upon  the  motion. 

Maurice  Freedman,  of  Albany,  for  defendant  Naton  Bedrosian,  did 
not  appear  upon  the  motion. 

NICHOLS,  J.  The  above-named  plaintiffs  on  the  14th  day  of  June, 
1917,  commenced  an  action  in  the  Supreme  Court  venue  laid  in  thfe 
county  of  Albany  against  the  above-named  defendants  and  a  summons, 
and  complaint  duly  verified  by  all  the  plaintiffs  was  issued  therein. 
The  summons  contained  the  title  of  the  action  specifying  the  court  in 
which  the  action  was  brought,  namely,  the  Supreme  Court,  the  names 
of  the  parties  to  the  action,  and  the  name  of  the  county  in  which  the 
plaintiff  desired  the  trial,  namely,  Albany  county,  was  subscribed  by  the 
plaintiff's  attorney,  Benjamin  Axelroad,  who  added  to  his  signature 
his  office  address,  specifying  a  place  within  the  state  where  there  is  a 
post  office,  and  adding  the  street  and  number  of  the  suite,  namely,  25 
No.  Pearl  St.,  Albany,  N.  Y.  The  verified  complaint  attached  to  said 
summons  contained  the  title  of  the  action,  specifying  the  name  of  the 
court  in  which  it  is  brought,  namely,  the  Supreme  Court,  and  the  name 
of  the  county  which  the  plaintiff  designates  as  the  place  of  trial, 
namely,  the  county  of  Albany,  N.  Y.,  and  the  names  of  all  the  parties 
to  the  action,  plaintiff  cjid  defendant.  The  said  summons  and  com- 
plaint contained  an  indorsement  on  the  back  thereof,  "State  of  New 
York,  Supreme  Court,  Albany  County,"  the  names  of  the  parties  to  the 
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action,  above  plaintiff  and  defendant,  and  the  words  "Original  Sum- 
mons and  Complaint"  and  the  name  of  the  plaintiffs  attorney,  with 
his  office  and  post  office  address,  as  specified  in  the  summons.  That 
thereafter  an  exact  copy  of  the  original  summons  and  complaint,  ex- 
cept that  the  copy  summons,  in  naming  the  court,  read  "Albany  County 
Court"  instead  of  "Supreme  Court,"  was  served  upon  the  defendants 
Steve  Akulian,  Aron  Bedrosian,  and  Naton  Bedrosian.  With  the  serv- 
ice of  the  copy  of  the  summons  there  was  served  upon  each  of  said  de- 
fendants an  exact  copy  of  the  complaint,  which  also  had  indorsed 
thereon  an  exact  copy  of  the  indorsements  on  the  back  of  the  original 
summons  and  complaint.  July  6,  1917,  the  defendant  Axon  Bedrosian, 
served  a  demurrer,  entitled  in  the  Albany  County  Court.  On  the  same 
day  the  defendant  Naton  Bedrosian,  served  a  demurrer  entitled  in  the 
Albany  County  Court.  On  the  same  day  the  defendant  Steve  Akulian 
served  a  demurrer  entitled  in  the  Albany  County  Court.  On  July  6, 
1917  each  of  the  said  attorneys  noticed  the  demurrers  for  trial  for  the 
28th  day  of  July,  1917. 

The  complaint  contains,  amongst  other  things,  the  following  allega- 
tion: 

"First.  That  plaintiffs  are  residents  of  the  dty  and  county  of  Albany,  state 
of  New  Tork  and  upon  Information  and  belief  that  two  of  the  defendants 
reside  in  the  city  and  county  of  Schenectady,  N.  Y." 

By  subdivision  3,  §  340,  Code  of  Civil  Procedure,  it  is  provided : 

"To  an  action  for  any  other  cause,  where  the  defendant  Is,  or  If  there  are 
two  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the  commenr*- 
ment  of  the  action,  residents  of  the  county,  and  wherein  the  complaint  de- 
mauds  Judgment  for  a  sum  of  money  only,  not  exceeding  two  thousand  dol- 
lars ;  or  to  recover  one  or  more  chattels,  the  aggregate  value  of  which  does 
not  exceed  one  thousand  dollars,  with  or  without  damages  for  the  taUng  or 
detention  thereof." 

By  subdivision  5,  §  3228,  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided : 

"  ♦  •  •  In  all  actions  hereafter  originally  brought  In  the  Supreme  Court, 
triable  in  the  county  of  Albauy,  and  In  which  the  defendant  ts  a  resident  of 
the  county  of  Albany,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein.  In  the  county  court  of  the  county  of  Albany,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover  Ave  hundred 
dollars  or  more.    •    •    • " 

Therefore  two  of  the  defendants  not  being  residents  of  the  county 
of  Albany,  N.  Y.,  and  that  fact  appearing  in  the  complaint,  the  de- 
murrer of  the  defendants  in  the  county  court  would  be  allowed  if  the 
action  was  pending  in  the  county  court  of  Albany  county,  and  the  alle- 
gation that  two  of  the  defendants  reside  in  the  said  county  of  Albany 
and  two  reside  in  the  said  county  of  Schenectady,  N.  Y.,  was  undoubt- 
edly inserted  in  the  complaint  by  the  pleader,  because  of  the  provision 
relating  to  costs  applicable  to  the  county  of  Albany,  N.  Y. 

The  plaintiff's  attorney,  up)on  the  discovery  of  the  fact  that  the 
copies  of  the  summons  served  upon  the  three  defendants,  Aron  Bedro- 
sian, Naton  Bedrosian,  and  Steve  Akulian,  were  entitled  in  the  County 
Court  of  Albany  County,  and  not  in  the  Supreme  Court,  promptly 
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made  a  motion  for  the  Albany  Special  Term,  appointed  to  be  held  July 
21st,  asking  for  an  amendment  of  the  copies  of  the  summons  which 
were  served  upon  the  defendants  Steve  Akulian,  Aron  Bedrosian,  aftd 
Naton  Bedrosian,  together  with  the  complaints  herein,  so  that  said 
copies  of  summons  may  conform  to  said  complaint  and  to  the  original 
summons  and  ccxnplaint  herein  on  file  in  the  Albany  county  clerk's  of- 
fice. 

On  the  return  of  the  motion  at  Special  Term  Prior  and  Aufsessor 
appeared  specially  for  the  defendant,  Aron  Bedrosian,  and  filed  a 
memorandum  in  opposition  to  the  motion.  The  other  defendants  did 
not  appear  upon  the  motion ;  at  least  if  they  did  they  filed  no  memoran- 
dum or  other  papers. 

The  original  summons  now  on  file  in  the  Albany  county  clerk's  of- 
fice contained  every  requisite  as  prescribed  by  section  417  of  the  Code 
of  Civil  Procedure,  and  the  only  question  in  the  case  is  as  to  the  man- 
ner of  service  of  the  summons  upon  the  three  defendants  named 
above.    Section  426  of  Code  of  Civil  Procedure  provides  that : 

"Personal  service  of  the  gnnunons  upon  a  defendant,  being  a  natural  person, 
must  be  made  by  delivering  a  copy  thereof,  within  the  state,  as  follows: 

"The  copy  should  be  substantially  correct,  but  Is  not  to  be  construed  with 
the  same  strictness  aft  the  original.    •    •    •  •• 

"Clerical  errors  In  the  copy  delivered  will  not  affect  the  Jurisdiction  of 
the  court,  where  defendant  has  not  been  misled  thereby."    32  Oyc.  469. 

The  plaintiff's  attorney  in  his  affidavit  swears  that  he  instructed  his 
stenographer  that  the  action  was  a  Supreme  Court  action,  and  that 
he  at  once  on  the  day  that  service  was  made  communicated  with 
Daniel  H.  Prior,  Esq.,  who  is  a  member  of  the  firm  of  Prior  &  Auf- 
sessor, who  appeared  specially  upon  the-  motion,  and  told  him  that 
he  thought  an  error  had  been  made  in  the  summons  served.  The 
plaintiff's  attorney's  stenographer  swears  that  through  inadvertence 
and  mistake  the  three  copies  of  the  summons  which  were  afterwards 
served  on  said  three  defendants  were  erroneously  entitled  in  the 
County  Court  of  Albany  County.  In  the  case  of  Hall  v.  Marvin,  142 
App.  Div.  75,  126  N.  Y.  Supp.  206,  Kruse,  J.,  concurring  in  the  ma- 
jority opinion,  says : 

"Strictly,  the  complaint  was  not  served,  as  the  copy  was  not  correct,  and 
the  demurrers  are  not  directed  to  a  defect  which  In  fact  exists.  While  the 
defendants  had  a  right  to  rely  upon  the  copy  served,  and,  If  misled,  should 
not  be  prejudiced  thereby,  that  does  not  require  the  court  to  determine  a 
flctltious  issue.  The  trial  court  might  well  have  declined  to  hear  the  case, 
but  the  defendants  elected  to  stand  upon  their  demurrers,  knowing  that  the 
alleged  defect  did  not  exist  in  the  original  complaint ;  and  I  think  they  can- 
not now  justly  complain  on  this  appeal  that  they  were  misled  by  this  mistake." 

The  defendants  in  the  case  at  bar  could  not  have  been  misled  by 
the  mistake  in  the  copies  of  the  summons  served.  Each  of  the  copies 
of  the  sumnlons  served,  while  entitled  "Albany  County  Court"  con- 
tained a  statement  that  trial  was  desired  in  Albany  county,  which  was 
a  proper  statement  in  the  Supreme  Court  summons,  but  was  entirely 
unnecessary  in  the  County  Court,  so  far  as  apprising  the  defendants 
of  the  county  in  which  the  trial  of  the  action  was  to  be  had.  The 
copy  of  the  complaint  attached  to  the  summons  and  served  upon  each 
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defendant,  as  above,  showed  each  of  said  defendants  that  the  action 
was  entitled  in  the  Supreme  Court,  and  the  paragraph  in  said  com- 
plaint numbered  "First"  showed  each  of  the  defendants  that  the  Al- 
bany County  Court  had  no  jurisdiction  over  the  action,  a  fact  which 
was  promptly  recognized  by  the  three  demurrers  filed  by  said  defend- 
ants. The  indorsements  upon  the  back  of  each  of  the  copies  of  the 
summons  and  complaint  also  showed  each  of  said  defendants  that  the 
action  was  entitled  in  the  Supreme  Court  and  not  the  County  Court 
of  Albany  County. 

No  judgment  has  been  taken  against  any  of  these  defendants,  and 
nothing  has  been  done  which  will  prejudice  the  rights  of  any  of  these 
defendants  or  hinder  any  of  the  defendants  from  presenting  any  de- 
fense in  the  Supreme  Court,  to  the  complaint  herein,  that  they  may  de- 
sire to  present,  and  there  is  no  reason  apparent  why,  under  the  pro- 
visions of  section  723  of  Code  of  Civil  Procedure,  the  court  should 
not  allow  an  amendment  of  the  copies  of  the  summons  served.  In 
Gribbon  et  al.  v.  Freel,  93  N.  Y.  at  page  96,  the  court  says : 

"But  the  summons  was  not  an  absolute  nullity.  The  Insertion  of  six  days 
Instead  of  ten  was  an  irregularity  merely.  The  defect  could  have  been  waived 
by  the  general  appearance  of  the  defendant,  or  consent,  express  or  Implied. 
A  judgment  entered  by  default  after  the  service  of  stfch  a  summons  would 
not  have  been  absolutely  void,  but  simply  irregular  or  erroneous,  to  be  correct- 
ed by  motion  or  by  appeal." 

In  Hull  V.  Canandaigua  Electric  Light  &  Heat  Co.,  55  App.  Div. 
419,  66  N.  Y.  Supp.  865,  the  court  says: 

"The  summons  Is  the  notice  required  to  bring  the  defendant  Into  court. 
Whatever  Information  he  could  have  gathered  from  the  process  in  the  present 
case  he  was  apprised  of  by  the  indorsement  on  the  complaint  which  was 
annexed  to  the  summons ;  together  they  made  a  substantial  compliance  with 
the  Code  requirement  so  that  the  defendant  was  not  misled  by  the  omission 
in  the  summons,  and  that  is  the  test  in  the  determination  of  a  question  of 
this  character." 

Measured  by  these  standards,  the  service  of  the  summons  in  the 
case  at  bar  was  not  void,  but  voidable  only,  and  the  court  acquired 
jurisdiction,  and  can  permit  amendment  of  the  service  of  the  sum- 
mons herein.  The  amendment  is  permitted,  however,  upon  the  fol- 
lowing terms:  That  the  plaintiff's  attorney  shall  pay  to  Prior  and 
Aufsessor,  who  appeared  specially  as  attorneys  for  the  defendant, 
Aron  Bedrosian,  to  oppose  this  motion,  the  sum  of  $10  to  be  paid  at 
the  time  of  the  service  of  the  order  permitting  the  amendment  of 
service  herein,  and  that  copies  of  said  original  summons  be  served 
upon  the  attorneys,  who  have  served  demurrers,  entitled  in  the  Al- 
bany County  Court,  for  the  defendants  Steve  Akulian,  Aron  Bed- 
rosian, and  Naton  Bedrosian,  and  that  the  time  of  the  defendants  to 
plead  or  otherwise  move  as  to  the  complaint  herein  should  be  ex- 
tended 20  days  from  the  date  of  service  of  the  order  Herein  and  the 
copy  of  the  original  summons  herein  upon  them. 

Motion  granted  upon  foregoing  terms. 
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(IW  Misc.  Kep.  61?> 
VROMAN  et  al.,  Board  of  Elections  for  Ntagara  County,  v.  FISH  et  aL 
(Supreme  Court,  Equity  Term,  Niagara  County.    July,  1917.) 

1.  STAnnys  ®=»106(2)— Elections— Special  and  Local  Acts. 

Laws  1917,  c.  202,  amending  Election  Ljiw  (Consol.  Laws,  c.  17),  by  add- 
ing article  7b,  providing  for  creating  the  office  of  commissioner  of  elec- 
tions for  Niagara  county,  Is  a  local  and  si>eclal  act,  and  violates  Const, 
art.  3,  !  16,  providing  that  no  private  or  local  bill  which  may  be  passed 
by  the  Legislature  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title. 

2.  Statutes  «=>77(1)— Spkcjal  and  Ix>cal  Acts— Validity. 

The  fact  that  a  special  and  local  act  Is  amendatory  of  a  general  law 
does  not  relieve  It  from  the  criticism  that  Its  purpose  Is  local. 

3.  Constitutional    Law    iS==>48,    70<3) — Statutes— Validity— Province    of 

Coubt. 

It  Is  not  the  province  of  the  court  to  question  the  wisdom  of  the  Legis- 
lature nor  to  defeat  a  statute  legally  enacted,  and  it  Is  only  where  un- 
constltutlonalltj-  clearly  appears  tluit  It  will  be  declared. 

4.  Injunction  €=>85(2) — Bight  to  Writ. 

Equity  has  jurisdiction  to  award  Injunctlcm  In  favor  of  numbers  of  the 
election  board  to  restrain  enforcement  of  Acts  1917,  c.  202,  providing  for 
an  election  commissioner  on  the  ground  that  It  Is  a  local  and  special  act, 
despite  the  fact  that  Incidentally  the  complainants  may  retain  ottlce  through 
such  writ 

Injunction  by  Dow  Vroman  and  another,  individually  and  as  mem- 
bers of  the  Board  of  Elections  for  Niagara  County,  against  Norman 
D.  Fish  and  others.    Judgment  for  plaintiffs. 

Alfred  W.  Gray,  of  Niagara  Falls,  for  plaintiffs. 
Bradley,  Merritt  &  Bradley,  of  Lockport,  for.  defendants  Feeley 
and  Duquette. 

POOLEY,  J.  Tliis  is  an  action  to  enjoin  the  defendants  from  ap- 
pointing a  commissioner  of  elections  under  the  provisions  of  chapter 
202,  Laws  of  1917,  which  purports  to  amend  the  election  law  by  add- 
ing a  new  article,  to  be  article  7b,  which  creates  the  office  of  com- 
missioner of  elections  and  removes  the  plaintiffs,  who  now  constitute 
the  board  of  elections,  and  which  changes  the  election  machinery  of 
Niagara  county  in  several  important  particulars.  The  plaintiffs  urge 
that  the  act  in  question  is  unconstitutional  because  it  is  local  legisla- 
tion. The  defendants  contend  to  the  contrary,  and  also  that  a  court 
of  equity  has  no  jurisdiction. 

Plaintiffs  are  members  of  the  "board  of  election"  for  Niagara  coun- 
ty, having  been  appointed  as  such  pursuant  to  the  provisions  of  chap- 
ter 649,  Laws  of  1911,  which  amends  chapter  22,  Laws  of  1909,  con- 
stituting chapter  17  of  the  Consolidated  Laws,  and  is  a  general  law 
relating  to  the  elections,  and  provides  for  boards  of  election  in  all 
the  counties  of  the  state.  The  original  Consolidated  Laws  regarding 
elections  incorporated  certain  provisions  applicable  to  certain  coiui- 
ties,  for  example,  article  8  retained  the  legislation  theretofore  adopted 
for  Erie  county ;  article  9  for  Monroe  county ;  article  10  for  Onon- 
daga county;  article  11  for  Westchester  county.  This  left  the  mat- 
ter of  elections  for  the  great  majority  of  the  counties  of  the  state  un- 
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der  the  general  provisions  of  the  law.  The  natural  supposition  is 
that  the  specifically  named  counties  were  looked  after  by  those  most 
interested  in  retaining  laws  peculiar  unto  themselves,  although  it  is 
not  apparent  that  their  laws  are  or  were  any  more  efficacious  than  the 
general  law.  But  in  1911,  the  Legislature  by  chapter  649*  repealed 
the  sections  relating  to  the  above-mentioned  counties  leaving  the  pro- 
visions for  boards  of  election  applicable  to  all  the  counties  except  those 
embraced  in  Greater  New  York.  Since  then  I  find  in  examining  the 
statutory  enactments  that  the  same  proceedings  are  being  taken  to  ob- 
tain special  laws  on  the  subject  for  certain  counties,  and  there  is  no 
good  reason  why  50-odd  other  counties  should  not  formulate  election 
laws  applicable  to  as  many  several  counties  if  it  is  the  policy  of  the 
Legislature  to  enact  tliem.  Of  course  it  is  within  its  right  provided 
it  conforms  to  the  Constitution. 

This  statute  (chapter  202,  Laws  1917)  provides  (section  225)  for 
the  creation  of  the  office  of  commissioner  of  elections  for  Niagara 
county  with — 

"all  tbe  rights,  powers,  authority,  duties  and  obllgatlcMis  Immediately  bereto- 
fore  by  law  vested  In  and  Imposed  upon  any  officer  or  officers  of  the  county 
of  Niagara  or  any  political  subdivision  thereof  or  therein,  excepting  the  ap- 
pointment, duties  and  obligations  of  Inspectors  of  election,  poll  clerks  and 
ballot  clerks,  who  shall  be  appointed  as  hereinafter  provided  and  serve  as 
provided  by  law  with  respect  to  general  or  siiedal  elections  and  official  pri- 
maries In  the  county  of  Niagara  or  In  any  political  subdivision  thereof  or  tliere- 
In. 

Section  226  provides  for  the  appointment,  qualifications,  and  remov- 
al of  the  commissioner,  and  that  upon  his  appointment  and  qualifica- 
tion the  existing  board  of  elections  shall  be  deemed  abolished. 

Section  227  provides  for  the  appointment  and  removal  of  inspectors 
of  election,  poll  clerks,  and  ballot  clerks.  The  chairmen  of  the  county 
committees  of  the  two  predominant  political  parties  shall  file  with  the 
commissioner  a  list  of  persons  who  are  duly  qualified  to  serve  as  in- 
spectors of  election,  poll  clerks,  and  ballot  clerks,  to  be  accepted  or  re- 
jected by  the  judgment  of  the  commissioner  and  if,  in  case  of  rejec- 
tion, new  list  is  not  presented,  then  the  commissioner  may  appoint 
from  the  party  in  default. 

Section  229  provides  that  all  books,  documents,  papers,  records,  and 
election  appliances,  including  voting  machines,  shall  be  transferred  to 
the  care,  custody,  and  control  of  the  commissioner. 

Section  236  provides  that  the  commissioner  shall  fix  the  polling 
places  for  primaries,  registration,  and  election ;  create,  alter,  or  divide 
the  various  political  divisions  of  Niagara  county  into  election  districts. 

It  is  manifest  that  the  purpose  of  the  act  is  to  change  that  which  is 
regarded  as  a  proper  election  system  for  the  other  counties  of  the 
state  to  one  which,  for  some  reason  not  apparent,  is  peculiarly  ap- 
plicable to  Niagara  county.  There  is  no  hint  that  the  present  board 
of  election  has  in  any  way  failed'  to  perform  the  duties  prescribed,  or 
that  the  election  law  has  not  been,  or  will  not  be,  properly  administered 
under  the  state-wide  system,  or  that  better  results  will  be  obtained  with 
a  single  commissioner,  necessarily  from  one  political  party,  than  with 
a  bipartisan  board. 
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[1]  It  is  manifest  that  this  legislation  did  not  originate  from  a  de- 
sire of  the  people  of  the  state  to  give  Niagara  county  a  law  different 
from  all  others,  but  rather  originated  frwn  the  desire  of  those  inter- 
ested in  securing  something  which  the  state-wide  law  did  not  afford 
them.  It  seems  to  me  beyond  question  that  the  act  was  local,  and  was 
therefore  open  to  the  charge  that  it  violates  Const,  art.  3,  §  16,  which 
reads: 

"No  private  or  local  bill,  which  may  be  passed  by  the  Legislature,  shall  em- 
brace more  than  oae  subject,  and  that  shall  be  expressed  in  the  title;" 

The  case  of  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499,  69 
N.  E.  1114,  66  L.  R.  A.  664,  is  one  in  many  respects  like  this  in  its 
legal  application,  and  holds  that  the  act  in  question  was  illegal.  It 
has  been  cited  several  times  since.  Cahill  v.  Hogan,  180  N.  Y.  309,  73 
N.  E.  39;  Economic  Co.  v.  Buffalo,  195  N.  Y.  286,  302,  88  N.  E.  389; 
Willis  v.  Rochester,  219  N.  Y.  433,  114  N.  E.  851. 

[2]  The  fact  that  the  act  is  amendatory  of  a  general  law  does  not 
relieve  it  from  the  criticism  that  its  purpose  is  local  in  its  application. 

[3]  It  is  not  the  province  of  the  courts  to  question  the  wisdom  of 
the  Legislature,  nor  is  it  proper  for  us  to  seek  to  defeat  a  statute  legal- 
ly enacted,  and  it  is  only  in  case  it  clearly  appears  that  courts  will  de- 
clare an  act  unconstitutional. 

It  is,  however,  not  only  the  right,  but  the  duty,  of  the  court  to  pro- 
nounce judgment  against  the  validity  of  a  statute  in  a  proper  case,  and 
it  is  the  right  of  a  citizen,  by  appropriate  legal  procedure,  to  present  it. 

The  second  proposition  is  that  a  court  of  equity  has  no  jurisdiction, 
and  the  Corscadden  Case,  supra,  is  cited  as  authority  to  sustain  it, 
holding  that  a  court  of  equity  will  not  entertain  jurisdiction  over  con- 
tests to  public  office.  If,  therefore,  this  action  is  a  contest  to  determine 
the  right  to  public  office,  it  must  be  dismissed.  But  it  seems  to  me  that 
the  subject-matter  is  far  more  serious.  There  is  no  one  claiming  the 
office  in  question  as  against  the  present  incumbents.  In  the  Cor.scad- 
den  Case  in  equity,  the  plaintiff  Corscadden  brought  in,  not  only  the 
appointing  power,  the  Albany  penitentiary  commission,  but  the  ap- 
pointee, McCreary,  thus  making  it  an  action  by  the  incumbent  of  the 
office  to  procure  an  injunction  to  restrain  the  commissioners  from  re- 
moving him  and  from  appointing  McCreary  to  the  position.  The  com- 
missioners had  notified  plaintiff  that  on  a  given  date  they  would  remove 
him  and  appoint  McCreary.  The  defendants  demurred  to  the  com- 
plaint, and  the  issue  of  law  thus  raised  was  tried,  the  demurrer  over- 
ruled, and  judgment  awarded  to  plaintiff,  holding  that  the  act  in  ques- 
tion was  violative  of  the  Constitution.  The  question  of  title  to  office 
was  practically  the  real  issue,  and  in  endeavoring  to  maintain  it,  the 
plaintiff  challenges  the  authority  of  the  commission  to  remove  him  or 
to  appoint  a  successor. 

[4]  The  present  action,  however,  is  to  restrain  an  illegal  act,  and 
the  removal  of  the  plaintiffs  from  office  is  but  one  of  the  incidents  in- 
volved. The  plaintiffs  ask  to  restrain  the  defendants  from  making 
the  appointment  of  a  commissioner  of  elections.  This  is  the  only  func- 
tion of  the  defendants  under  the  act,  and  if  they  performed  it.  thoir 
duties  are  at  an  end  except  to  fill  a  vacancy  if  one  existed.    There 
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is  no  Such  office  as  a  commissioner  of  elections  of  Niagara  county  if 
this  legislation  is  illegal. 

The  train  of  incidents  which  would  follow  an  appointment  thus 
made  would  include:  (1)  The  ousting  of  the  present  board  of  elec- 
tions ;  (2)  the  change  from  a  bipartisan  board  to  a  partisan  head  of  the 
election  machinery ;  (3)  the  control  by  the  one  partisan  head,  of  the  in- 
spectors, poll,  and  ballot  clerks ;  (4)  the  like  control  of  all  the  records 
and  appliances  used  in  elections,  including  voting  machines ;  (5)  proba- 
bly a  partisan  redistricting  of  the  county. 

It  is  conceivable  that  if  such  act  is  permitted,  a  proceeding  quo  war- 
ranto would  be  instituted,  or  .mandamus  would  be  asked,  ,or  certiorari 
proceedings  taken,  in  either  case  to  test  the  validity  of  the  act ;  that  a 
taxpayer's  action  might  be  instituted  for  a  like  purpose ;  that  an  action 
would  be  brought  relative  to  the  custody  of  the  voting  machines,  etc. 
It  seems  to  me,  therefore,  that  this  case  is  clearly  distinguishable  from 
the  Corscadden  Case,  and  falls  within  the  class  of  cases  authorized  to 
prevent  a  multiplicity  of  suits  or  circuity  of  action.  Pomeroy's  Eq. 
Jur.  vol.  3,  §  1345." 

If  the  act  is  a  nullity,  it  should  certainly  be  appropriate  to  prevent 
action  under  it  before  the  alleged  damage  is  done,  and  when  in  one  ac- 
tion the  results  will  be  attained  which  otherwise  might  involve  several 
suits  at  law,  to  say  nothing  of  the  escape  from  the  confusion  which 
would  follow  upon  the  changes  contemplated  by  the  act,  and  the  res- 
toration of  the  now  existing  system,  if  either  of  the  methods  were 
adopted  to  test  the  legality  of  the  legislation  here  involved. 

I  think  that  it  is  appropriate  that  the  plaintiffs  should  take  this  action. 
They  are  the  regularly  designated  officials  in  charge  of  the  elections  in 
Niagara  county ;  they  are  charged  with  the  duty  of  enforcing  the  elec- 
tion law  which  is  unlawfully  assailed. 

Judgment  for  plaintiffs,  but  without  costs,  because  the  defendants 
are  not  responsible  for  the  conditions  which  place  them  in  the  attitude 
of  defendants  here. 


(179  App.  DlT.  245) 

NEW  YORK  MT'NICIPAL  RY.  CORP.  et  al.  v.  WEBER  et  a1. 

(Supreme  Court,  Appellate  EHvIsImi,  Second  Department    July  31,  1917.) 

1.  Eminent    Domain    ®=»140 — ^Pbopebtt    Subject    of    Compensatton — Real 

Pbopebtt. 

Where  land  Is  taken  under  power  of  eminent  donftiln,  owner  should 
receive  as  comi>ensatlon  tlie  value  of  tbe  land  taken  plus  the  damage  to 
the  part  remaining  by  reason  of  the  severance  and  through  the  use  to 
which  the  property  taken  Is  to  be  put  by  the  taker. 

2.  Eminent  Domain  <S=>101(2>— Compensation— Altebinq  Street  Gbadb. 

Incidental  changes  of  the  grade  of  a  street,  made  necessary  by  the 
lawful  con.struction  of  a  railway  below  the  grade  of  a  highway  crossed 
by  It.  give  no  claim  for  compensation  to  abutting  owners  who  may  sustain 
injury. 

3.  Eminent  Domain  <e=>140— Compensation— Taking  Past  of  Tbact— Injhbk 

TO  I'ART  Not  Taken. 

Where  land  not  devote<l  to  any  special  use  hns  been  divided  into  blocks 
and  lots  on  a  map  not  filed,  and  sales  have  been  made  with  relation  to 
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streets  shown  on  It,  ttaongb  reference  Is  not  made  to  it,  the  property 
should  prima  fade  be  treated  aa  lots  and  blocks  In  ascertaining  damages 
In  an  eminent  domain  proceeding,  and  not  as  an  entire  tract,  and  in  the 
absence  of  showing  by  owner  of  facts  wUch  rebut  this  presumption,  the 
consequential  damages  are  to  be  confined  to  that  lot  part  of  wbidi  Is 
taken. 

4.  Eminent  Domain  i8=s>106—PBooBEDiNGa— Power  of  Commissionkbs. 

Power  of  commissiouers  In  an  eminent  domain  proceeding  is  confined 
to  ascertaining  and  determining  the  compensation  which  should  justl,y 
be  made  for  property  and  rights  plaintiffs  seek  to  acquire,  and  where, 
in  course  of  depressing  roadbed  and  building  additional  tracks  in  street, 
soil  is  deposited  on  land  of  abutting  owner  and  access  to  it  Impeded,  cla,lms 
based  thereon  cannot  be  adjusted  in  that  proceeding. 

5.  EiuNENT  Domain  «=>230—Pboceeding8— Compensation  or  Commissioners. 

An  exception  Is  made  to  the  rule  that  representatives  of  a  deceased 
commissioner  in  an  eminent  domain  proceeding  are  not  entitled  to  com- 
peoaation  for  services  which  are  incomplete,  where  parties  stipulate  that 
testimony  taken  before  commission  while  deceased  wns  member  thereof 
should  be  used  for  purpose  of  ascertaining  damages,  since  they  retained 
tlie  benefit  of  his  services. 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  petition  of  the  New  York  Municipal  Railway 
Corporation  and  another  relative  to  acquiring  title  to  real  estate  against 
Charles  Weber  and  others.  Frran  part  of  an  order  allowing  compen- 
sation to  Joseph  A.  Walsh,  plaintiffs  appeal;  and  Linda  M.  Fowler, 
executrix  of  Edward  S.  Fowler,  deceased,  appeals  from  an  order  de- 
nying her  application  for  cmnmissioner's  fees.    Modified  and  affirmed. 

Argued  before  THOMAS,  STAPLETON,  MILLS,  and  RICH,  JJ. 

Charles  L.  Woody,  of  Brooklyn  (Trabue  Carswell,  of  Brookljm,  on 
the  brief),  for  appellants. 
Louis  J.  Altkrug,  of  Brooklyn,  for  respondent. 
Reid  L.  Carr,  of  New  York  City,  for  Linda  M.  Fowler,  executrix. 

STAPLETON,  J.  For  many  years  a  two-track  railway,  laid  on  the 
railroad  corporation's  land,  crossed,  at  grade,  Eighty-Sixth  street,  a 
legally  opened  and  graded,  but  otherwise  unimproved,  thoroughfare 
in  the  present  borough  of  Brooklyn.  The  street  is  100  feet  in  width. 
The  city  of  New  York  included  that  railway  in  the  development  of  a 
rapid  transit  system.  By  a  group  of  contracts,  the  details  of  which 
would  unnecessarily  extend  this  opinion,  the  plaintiff  New  York  Con- 
solidated Railroad  Company  assumed  the  duty  of  laying  two  addi- 
tional parallel  tracks,  depressing  the  roadbed  to  eliminate  grade  cross- 
ings, and  building  embankments,  stations,  and  platforms  at  and  near 
Eighty-Sixth  street.  The  entire  width  of  Eighty-Sixth  street  was 
utilized  for  this  purpose,  and,  in  addition,  23  square  feet  of  the  re- 
spondent Walsh's  contiguous  land  was  required  for  a  retaining  wall. 
No  part  of  the  land  required  was,  however,  devoted  to  widening  or 
otherwise  improving  Eighty-Sixth  street  for  street  purposes.  This 
proceeding  was  instituted  to  acquire  that  portion  of  respondent  Walsh's 
property.    The  description  in  the  petition  reads : 

"Be^nning  at  a  point  on  the  southwesterly  side  of  Eighty-Sixth  street  dis- 
tant seven  and  five-tenths  (7.5)  feet  northwesterly  from  the  westerly  right  of 
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way  line  of  the  New  York  &  Sea  Beach  Hallway  Company  (now  New  York 
Consolidated  Railroad  CoiniMiny),  measured  along  said  southwesterly  side 
of  Eighty-Sixth  street,  running  thence  northwesterly  along  said  southwesterly 
side  of  Blghty-Slxth  street  seven  and  sixty-nine  one-thousandths  (7.069)  feet, 
thence  southerly  parallel  with  the  said  westerly  right  of  way  line  seven  and 
eight  hundred  and  fifty-four  one- thousandths  (7.854)  feet,  thence  north  sixty 
(60)  degrees  forty-six  (46)  minutes  fortj'-seven  (47)  seconds  west  five  and  Ave 
hundred  and  flfty-nlne  one-thousandths  (5.6591  feet,  to  the  point  or  place 
of  beginning,  together  with  all  the  right,  title,  and  Interest  of  the  owner  of. 
In,  and  to  Eighty-Sixth  street  In  front  of  the  above-described  parcel  of  real 
estate  to  the  center  line  thereof,  together  with  the  right  to  enter  upon  and 
disturb  any  lands  adjacent  to  said  last  described  parcel  of  real  estate  for  a 
distance  of  two  feet  westerly  frcHfl  the  most  westerly  line  of  the  above- 
described  parcel  of  real  estate  for  a  period  of  not  exceeding  seventeen  (17) 
months  fronJ  the  date  of  entry  thereof,  so  as  to  permanently  install  a  retain- 
ing wall  and  other  structures  upon  the  hereinbefore  described  parcel  of  real 
estate:  Provided,  however,  that  the  petitioner  restores  said  adjacent  lands  to 
the  condition  that  the  same  are  now  in,  with  the  exception  of  the  existence  of 
said  retaining  wall,  platforms,  coverings,  stairways,  columns,  foundatlonsv  con- 
duits, and  sewers." 

The  commission  awarded  the  respondent  $2,260.82.  In  determined 
the  value  of  the  land  actually  taken  to  be  $9.20.  The  remainder  of  the 
award,  $2,251.62,  is  awarded  for  consequential  damage.  From  the 
order  confirming  the  award,  the  appeal  is  taken. 

By  the  constructidn,  Eighty-Sixth  street  was  carried  over  the  de- 
pressed railway  by  a  bridge  which  rested  on  abutments.  The  grade 
at  the  point  of  intersection,  before  the  improvement,  was  9.90  feet 
above  mean  high  water.  After  the  improvement,  the  grade  at  that 
point  is  21.58  feet  above  the  same  datum.  The  respondent  Walsh 
was  the  owner  of  an  unimproved  parcel  of  land,  consisting  of  about 
2.62  acres  of  upland  and  3.24  acres  of  marsh  land.  In  1897  he  had  it 
surveyed  and  mapped  into  building  lots.  That  portion  of  it  which  is 
adjacent  to  the  railroad  was  laid  out  in  a  triangular  piece,  which  fronts 
on  Eighty-Sixth  street  and  runs  along  Eighty-Sixth  street  112.64  feet 
to  the  intersection  of  that  street  and  a  street  shown  on  the  map  as 
West  Eighth  street,  and  thence  in  a  southerly  direction  along  the  east- 
erly line  of  West  Eighth  street  125.15  feet  to  a  point  whence  it  runs 
diagonally  88.63  feet  to  the  place  of  beginning.  Out  of  the  triangular 
piece  is  carved  a  lot  adjacent  to  the  railway  and  fronting  on  Eighty- 
Sixth  street  25  feet.  Its  sides  are  68.96  and  88.63,  feet  respectively, 
and  its  rear  is  27.78  feet.  On  the  map  are  laid  out  other  streets,  mark- 
ed West  Ninth  street  and  West  Tenth  street.  None  of  the  numbered 
streets  is  legally  opened.  The  map  was  not  filed.  A  sale  of  lots  was 
made  by  Walsh,  and  in  the  deed  he  bounded  the  lots  on  West  Eighth 
street.  In  the  deed  there  is  no  reference  to  the  map.  West  Eighth 
street  has  a  wagon  road  within  the  lines  fixed  in  the  map.  Until  re- 
cently there  was  a  hous3  standing  within  those  lines.  Respondent 
Walsh  has  a  frontage  of  about  500  feet  on  Eighty-Sixth  street. 

[1,  2]  The  land  specified  in  the  petition  was  in  the  triangular  piece 
first  described.  There  was  no  evidence  tliat  respondent  Walsh's  land 
was  devoted  to  any  special  use.  The  rule  of  damage  in  an  ordinary 
situation  is  settled.  The  owner  should  receive,  as  compensation,  the 
value  of  the  land  taken,  plus  the  damage  to  the  part  remaining  by  rea- 
son of  the  severance  and  through  the  use  to  which  the  property  taken 
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is  to  be  put  by  the  taker.  South  Buffalo  Ry.  Co.  v.  Kirkover,  176  Ni 
Y.  301,  68  N.  E.  366.  It  is  also  settled  that  incidental  changes  of  the 
grade  of  a  street,  made  necessary  by  the  lawful  construction  of  a  rail- 
way below  the  grade  of  a  highway  crossed  by  it,  give  no  claim  to  abut- 
ting owners  who  may  sustain  injury.  Conklin  v.  N.  Y.,  O.  &  W.  Ry. 
Co.,  102  N.  Y.  107,  6  N.  E.  663;  Ottenot  v.  N.  Y.,  L.  &  W.  R.  Co., 
119  N.  Y.  603,  23  N.  E.  169;  Rauenstein  v.  N.  Y.,  U  &  W.  R.  Co., 
136  N.  Y.  528,  32  N.  E.  1047,  18  L.  R.  A.  768. 

[3]  Where  land  not  devoted  to  any  special  use  has  been  divided 
into  blocks  and  lots  upon  a  map  by  the  owner  of  a  plot,  and  sales  have 
been  made  with  relation  to  streets  shown  on  that  map,  although  ref- 
erence is  not  made  to  it,  the  property  should  prima  facie  be  treated  as 
lots  and  blocks  in  ascertaining  damage,  and  not  as  an  entire-tract,  not- 
withstanding the  map  has  not  been  filed.  If  any  facts  exist  which  re- 
but this  presumption,  the  owner  should  show  them.  If  he  does  not,  the 
consequential  damages  are  to  be  confined  to  that  lot  part  of  which  is 
taken.  Wilcox  v.  St.  Paul  &  N.  P.  R.  R.  Co.,  35  Minn.  439,  29  N.  W. 
148.  In  the  instant  case,  respondent  Walsh's  evidence  as  to  damage  is 
based  upon  the  assumptions  (1)  that  the  entire  property  remaining  was 
injured  by  the  physical  change  of  the  grade  of  Eighty-Sixth  street ;  and 
(2)  that  the  entire  property  remaining  was  injured  by  ^e  taking.  Both 
assumptions  are  unwarranted,  and  they  incurably  infected  the  evidence. 

[4]  The  commissioners  erroneously  considered,  as  elements  of  dam- 
age, that  during  the  construction  of  the  work  soil  was  deposited  on 
the  land  of  the  respondent  and  access  to  the  land  was  impeded.  The 
petition  precisely  delimited  the  property  and  rights  the  plaintiffs  sought 
to  acquire.  The  power  of  the  commissioners  is  confined  to  ascertain- 
ing and  determining  the  compensation  which  should  justly  be  made 
for  that  property  and  those  rights.  Section  3370,  Code  of  Civil  Pro- 
cedure; Bell  Telephone  Co.  v.  Parker,  187  N.  Y.  299,  79  N.  E.  1008. 
If  any  property  rights  of  respondent  Walsh  have  beien  tortiously  or 
otherwise  unlawfully  invaded  by  the  acts  done,  he  has  an  appropriate 
remedy,  and  claims  based  thereon  may  not  be  adjusted  in  this  purely 
statutory  proceeding. 

[6]  There  is  a  question  presented  on  an  appeal  taken  by  the  legal 
representative  of  a  commissioner  who  died  pending  the  proceeding, 
and  before  the  ascertainment  and  determination  of  compensation  which 
ought  justly  to  be  made,  and,  of  course,  before  the  making  of  the  re- 
port. The  learned  justice  at  Special  Term  disallowed  the  claim  of  the 
representative  for  the  services  rendered  by  that  commissioner  up  to  the 
time  he  died.  While  we  do  not  question  the  general  rule,  established 
by  various  decisions,  that  representatives  of  a  deceased  referee  or  com- 
missioner are  not  entitled  to  any  compensation  for  his  services  where 
they  were  incomplete,  we  think  that  an  exception  can  be  made  in  this 
case,  upon  the  ground  that  by  stipulation  of  the  parties  they  had  and  re- 
tained the  benefit  of  the  services  of  this  deceased  commissioner.  This 
is  apparent  from  the  fact  that  they  stipulated  that  the  testimony  taken 
before  the  commission  while  the  deceased  was  a  member  thereof  should 
be  used  for  the  purpose  of  ascertaining  the  damage,  and  accordingly 
such  testimony  was  so  used,  and  therefore  the  parties  had  the  full  bene- 
166N,Y.S.— 35 
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fit  of  the  services  of  the  deceased  commissioner  while  such  testimony 
was  being  taken.  The  record  shows  that  he.  attended  the  23  sessions  of 
the  commission  at  which  testimony  was  taken.  The  allowance  to  the 
other  commissioners  was  $10  a  day  for  such  service.  We  think,  there- 
fore, that  the  representative  of  the  deceased  commissioner  should  be 
allowed  the  same  rate,  which  would  amount  to  the  sum  of  $230. 

The  order  should  be  modified,  by  striking  therefrom  all  provisions 
confirming  the  award  to  respondent  Walsh,  and  further  modified  by 
striking  out  the  provision  which  denies  the  application  of  the  execu- 
trix of  the  deceased  commissioner  for  fees,  and  by  inserting  the  fol- 
lowing provision:  Ordered  that  the  petitioners  nav  to  the  executrix 
of  Edwin  S.  Fowler,  deceased,  for  fees  for  his  services  in  the  above- 
entitled  proceeding,  the  sum  of  $230 — and,  as  modified,  afiirmed,  with 
costs.    All  concur. 


VERMBULE  v.  CITS:  OF  OORNINO. 
(Supreme  Court,  Equity  Term,  Steuben  County.    August  8,  1917.) 

1.  Municipal  Corpobations  iS=1021,  1022— Acnows  Against  Citt— Cokdi- 

TiON  Precedent — Pbebentation  of  Claim. 

Compliance  with  Coming  City  Charter  (Laws  1908,  c.  142)  {  80,  provid- 
ing that  no  action  shall  be  cononenoed  agalnat  the  city  upcm  any  dalm 
until  after  the  expiration  of  three  months  from  the  presentation  of  a 
claim,  Itemized,  verified,  and  presented  to  the  common  council,  is  a  condi- 
tion precedent  to  an  action  on  a  claim  against  the  city,  and  must  be  both 
alleged  and  proved. 

2.  muhicipal   gobpobatioits    «=3l006 — ^aotiorb    against   citt— colfoitios 

Pkbcedent— Pbebentation  of  Claim. 

Under  section  30  of  said  charter,  providing  that  all  clainm  against  the 
dty  shall  be  Itemized,  where  the  basis  of  the  computation  by  which  the 
aggregate  amount  of  a  claim  against  the  city  was  arrived  at  can  be  set 
out,  the  claim  must  be  itemized. 

3.  Municipal  Cobpokations  «s>100S— Pbbsbntation  of  Claim— Suffioibnct. 

Under  section  32,  subd.  7,  of  said  charter,  delegating  the  auditing  of  all 
claims  against  the  city  to  its  conAnon  council,  and  section  30,  providing 
that  all  claims  shall  be  presented  to  the  common  council  for  its  audit, 
sending  a  verified  claim  to  defendant  city's  board  of  public  Works,  who 
delivered  it  to  the  mayor,  was  not  a  presentation  to  the  oonuncm.  oonncil 
of  a  claim  for  audit. 

4.  Municipal  Cobpokations  ®=>254— Wobk  Pebfobued  Under  iLueaAX  Con- 

tbact— Recovebt. 

The  board  of  public  works  of  defendant  dty  contracted  with  plaintiff 
to  prepare  all  the  plans,  maps,  and  estimates  for  the  bnlldlng  ot  a  pro- 
posed sewage  disposal  works.  Plaintiff  performed  his  part  of  the  work, 
but  nothing  further  was  done  toward  the  building  of  the  plant  The 
board  of  public  works  had  no  authority  over  a  sewage  disposal  plant. 
Held,  the  contract  was  illegal,  and,  no  benefit  having  inured  to  the  dty 
from  plaintiff's  work,  he  could  not  recover. 

5.  Municipal  Cobporationb   €=3248(3) — Illegal   Contracts — RATmoATiON. 

Plaintiff  presented  to  defendant's  common  council  various  bills  for  serv- 
ices under  an  illegal  contract,  and  received  payments  thereon  from  funds 
raised  for  other  purposes.  Held,  that  such  payments  did  not  constitute 
an  adoption  and  ratification  of  the  contract,  curing  its  illegality,  and 
therefore  the  dty  was  entitled  to  recover  the  amounts  thus  paid. 

^— jFor  othar  casw  Bee  same  topic  t  KBT-NtlMBBR  In  all  Key-NumtMred  Dlsesta  ft  Indexa 
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Action  by  Cornelius  C.  Vermeule  against  the  City  of  Coming.  Pfcun.- 
tiff's  complaint  dismissed,  and  judgment  rendered  against  him  for  the 
amount  of  defendant's  counterclaim,  together  with  interest  and  costs. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira,  for  plaintiff. 
Justin  V.  Purcell  and  James  O.  Sebring,  both  of  Corning,  for  de- 
fendant 

SAWYER,  J.  Plaintiff's  motion  to  disnuss  the  counterclaim  set 
out  in  paragraph  6  of  the  amended  answer,  and  defendant's  motion  to 
dismiss  the  complaint,  both  interposed  at  the  outset  of  the  trial,  are 
denied,  with  excq)tions.  In  order  that  the  issues  may  be  disposed  of 
upon  the  merits,  def«ndant's  motion  for  a  nonsuit,  made  at  the  close  of 
plaintiff's  case,  is  likewise  denied,  and  exception  allowed. 

[1]  Subdivision  7  of  section  32  of  defendant's  charter  (chapter  142 
of  the  Laws  of  1905)  delegates  the  auditing  of  all  accounts  and  claims 
against  that  city  to  its  common  council,  while  section  30  of  the  same 
act  provides  that  all  such  accounts  and  claims,  arising  either  ex  contrac- 
tu or  ex  delicto,  shall  be  itemized,  verified,  and  presented  to  the  com- 
mon council  for  its  audit,  and  that  no  action  shall  be  commenced  against 
the  city  upon  any  such  claim  until  after  the  expiration  of  three  months 
from  its  presentation.  Compliance  by  plaintiff  with  this  provision  of 
the  charter  is  a  condition  precedent  to  the  maintenance  of  his  action, 
and  must  be  both  alleged  and  affirmatively  proven.  Reining  v.  Buffa- 
lo, 102  N.  Y.  308,  6  N.  E.  792. 

The  allegation  of  the  complaint  upon  this  subject  is  that  plaintiff  did 
present  the  claim  he  seeks  here  to  recover,  itemized  and  verified,  to  de- 
fendant's common  council  on  or  about  the  5th  day  of  November,  1912, 
and  more  than  ibree  months  prior  to  the  commencement  of  the  action. 
Upon  the  trial  he  was  permitted  to  amend  the  pleading,  so  that  same 
should  allege  its  presentation  on  the  20th  day  of  April,  1914,  instead  of 
upon  the  date  originally  set  out.  The  only  evidential  facts  offered  to 
sustain  this  allegation  are  that  on  or  about  April  20,  1914,  {daintiff  sent 
a  verified  claim  to  one  William  Drake,  who  was  superintendent  of  de- 
fendant's board  of  public  works,  and  that  this  claim  was  by  Mr.  Drake 
thereafter  delivered  to  the  mayor  of  the  city.  It  also  appears,  by  a 
letter  written  by  defendant's  mayor  to  plaintiff  under  date  of  Febru- 
ary 12,  1914,  that  plaintiff  had  upon  February  5,  1914,  communicated 
with  him  concerning  this  claim,  and  that  the  communication  had  been 
submitted  to  the  common  council  and  by  it  referred  to  the  board  of  pub- 
lic works.  Whether  this  communication  of  February  5,  1914,  was  a  let- 
ter, or  in  form  a  claim,  and,  if  the  latter,  whether  itemized  and  verified, 
nowhere  appears. 

My  own  reading  of  the  correspondence  leads  me  to  think  that,  at 
some  time  prior  thereto,  a  bill  had  been  sent  either  to  the  mayor  or  his 
predecessor  in  office,  and  that  the  communication  referred  to  was  an 
inquiry  in  reference  thereto  and  a  demand  for  its  payment  This,  of 
course,  is  mere  surmise,  but  seems  as  consonant  with  the  known  facts 
as  any  other.   Upon  their  brief  plaintiff's  attorneys  state  that  this  com- 
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mtmication  of  February  5th  was  verified,  and'cite  pages  15  and  16  of 
the  trial  minutes  in  substantiation;  but  the  evidence  of  Mr.  Drake 
there  found  relates  only  to  the  claim  received  by  him  on  or  about  April 
20,  1914.  It  would  seem  that  a  bare  recital  of  the  evidence  concerning 
this  communication  sufiSciently  refutes  any  attempted  reliance  upon  it  as 
a  compliance  with  the  charter  requirements, 

[2]  That  the  claim  of  April  ioth  was  verified  is  undisputed,  but 
whether  it  was  itemized  does  not  appear.  The  requirement  is  that  all 
claims  shall  be  itemized.  This  would,  of  course,  be  held  not  applicable 
to  a  claim  which  by  its  nature  is  incapable  of  itemization ;  but  where 
the  basis  of  the  computation  by  which  the  aggregate  amount  of  a  claim 
was  arrived  at  can  be  set  out,  it  must  be,  to  that  extent,  made  specific, 
and  not  left  as  a  mere  demand  for  so  much  money.  Whether  the  claim 
sent  Mr.  Drake  complied,  or  attempted  to  comply,  as  it  easily  could, 
with  this  requirement,  does  not  appear.  The  record  is  also  silent  as  to 
what  became  of  it  after  it  reached  the  mayor's  possession,  but  that  it 
never  was  presented  to  the  common  council  seems  evident  from  the  fact 
that  the  minutes  of  the  meetings  of  that  body  are  devoid  of  any  refer- 
ence thereto. 

[3]  Under  the  charter  the  duty  was  incumbent  upon  plaintiff  to  pre- 
sent his  claim  to  the  common  council  for  audit  Transmission  by  him  to 
the  city  clerk,  who  is  the.official  in  charge  Of  the  records  of  the  common 
council  and  secretary  to  that  body,  with  instructions  to  present  it  at  a 
meeting  of  the  coimdl,  doubtless  would,  in  event  of  the  omission  of 
the  clerk  to  submit  it,  be  held  a  sufficient  fulfillment  of  that  duty.  I  do 
not  think,  however,  that  presentation  to  one  who  is  only  a  paid  employe 
of  the  city,  who  in  turn  delivered  same  to  the  individual  at  that  time 
holding  the  office  of  mayor;  can  be  said  to  be  a  presentation  to  the  com- 
mon council  of  a  claim  for  audit  The  reception  and  transmission  of 
claims  is  not  ordinarily  included  in  a  mayor's  duties ;  but,  if  otherwise, 
something  must  be  shown  to  indicate  that  it  was  received  in  an  official 
capacity  for  submission  to  the  auditing  body. 

For  these  reasons,  as  well  as  those  mentioned  in  the  following  dis- 
cussion of  the  merits,  it  would  seem  that  plaintiff  has  failed  to  sustain 
his  cause  of  action.  Upon  the  merits  of  the  action,  both  plaintiff's  cause 
and  the  counterclaim  set  up  by  defendant  involve  the  same  questions  of 
law  and  rest  upon  facts  concerning  which  there  is  no  serious  dispute. 

[4]  Some  time  prior  to  March  12,  1909,  the  defendant  had  submitted 
to  the  state  board  of  health  plans  for  the  extension  of  its  then  existing 
sewer  system,  which  plans,  among  other  things,  provided  for  a  dis- 
charge of  its  sewage,  or  a  part  thereof,  into  the  Chemung  river.  These 
plans  were  on  that  date  approved  by  the  state  board  of  health,  and  the 
city  permitted  to  carry  them  into  effect,  subject  to  certain  conditions, 
one  of  which  was  that  the  city  should  promptly  proceed  with  additional 
plans  for  complete  disposal  works,  whereby  the  entire  sanitary  sewage 
of  the  city  should  be  cared  for  by  artificial  means,  and  the  discharge 
of  same  into  the  river,  permission  for  which  seems  to  have  been  intend- 
ed by  the  health  department  as  only  temporary  in  nature,  elimiaated. 
Defendant,  while  availing  itself  of  tilie  permission  thus  given,  made  no 
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effort  to  comply  with  the  condition  spoken  of,  and  the  matter  remained 
in  abeyance  until  February  14,  1912,  when  the  state  commissioner  of 
health  addressed  a  letter  to  dtfendant's  board  of  public  works,  calling 
attention  to  the  noncompliance  with  the  condition,  expressing  the  opin- 
ion that  the  omission  in  question  was  clearly  in  violation  of  the  Public 
Health  Law  (Consol.  Laws,  c.  45),  and  that  it  was  "necessary  that  the 
city  proceed  at  once  with  the  submission  of  plans  satisfactory  to  this 
department  for  complete  sewage  disposal  works  to  treat  the  entire  sani- 
tary sewage  of  the  city  of  Coming,  together  with  plans  for  intercepting 
and  outfall  sewers  as  may  be  necessary  to  convey  the  sanitary  sewage 
of  the  city  to  the  site  or  sites  selected  for  such  sewage  disposal  works, 
and  otherwise  comply  fully  with  the  provisions  of  the  permit  above  re- 
ferred to."  This  letter  further  expressed  the  "earnest  desire''  of  the 
commissioner  that  the  city  "voluntarily  proceed  to  carry  out  these  con- 
ditions of  the  permit  without  delay,  and  thus  make  unnecessary  further 
action  by  me  under  the  provisions  of  the  Public  Health  Law  as  amend- 
ed." Defendant's  board  of  public  works  seems  to  have  mistakenly  ac- 
cepted this  letter  as  an  order  requiring  the  city  to  proceed  at  once  with 
the  project  of  a  municipal  sewage  disposal  plant,  while  the  fact  is  that 
under  the  law  as  it  then  stood  a  state  commissioner  of  health  had  no 
power  or  authority  of  himself  to  make  such  an  order ;  for,  as  is  clearly 
pointed  out  in  the  letter  in  question,  that  power  was  vested  in  him  only 
in  conjunction  with  the  Governor  and  Attorney  General,  and  could  only 
be  exercised  after  due  notice  to  defendant  and  a  full  hearing  had.  Pub- 
lic Health  Law,  §  76a  (added  by  chapter  553,  Laws  of  1911).  It  may, 
indeed,  be  seriously  questioned  whether,  under  the  statutes  as  liiey  were 
in  1909,  any  power  to  annex  such  a  condition  to  his  official  aK>roval  of 
sewer  plans  existed,  but  consideration  of  athat  subject  does  seem  now 
needful. 

Upon  the  assun^tion  that  this  letter  of  February  14th  required  the 
action,  defendant's  superintendent  of  public  works,  who,  it  may  be 
said  in  passing,  is  a  paid  employe  and  not  an  officer,  of  that  city,  com- 
municated wiUi  this  plaintiff,  who  shortly  thereafter  visited  Coming 
and  met  with  the  board  of  public  works,  when  the  entire  situation,  to- 
gether with  the  necessities  of  the  city  and  the  requirements  of  the  state 
board  of  health,  seem  to  have  been  considered,  with  the  result  that  a 
verbal  contract  was  made  between  the  parties  whereby  plaintiff  under- 
took to  plan  complete  sewage  disposal  works  for  defendant,  together 
with  the  necessary  changes  for  connecting  sewers.  Upon  his  return 
to  New  York  he  addressed  to  the  mayor,  as  chairman  of  the  board  of 
public  works,  the  following  letter,  the  terms  of  which  were  after  its 
receipt  by  formal  resolution  ratified  and  adopted  by  the  board  of  pub- 
lic works: 

"New  York,  April  20,  1012. 

"H<Hi.  P.  A.  laiison.  Mayor,  Cbaliman  Board  of  Public  Works,  Coming, 
N.  T. — Dear  Sir:  In  order  to  clearly  place  upon  the  record  the  understand- 
ing arrived  at  In  conTersatlon  with  the  members  of  the  board  yesterday,  I 
confirm  that  conversation  and  arrangement  In  detail  as  foUovcs:  I  agree  to 
undertake  to  make  the  necessary  surveys,  prepare  the  plans,  specifications, 
and  estimates,  and  supervise  and  Inspect  the  necessary  assistant  engineers  and 
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Inspectors  for  a  total  compensation  equal  to  8  per  cent,  of  tbe  cost  of  con- 
BtrucUon  of  said  disposal  plant  and  tbe  accessory  works,  said  compensation  to 
be  paid  in  monthly  installments,  proportional  to  the  engineering  work  ac- 
complished, provided  however,  that  not  more  than  80  per  cent,  of  the  entire 
amount  of  the  compensation  shall  be  paid  until  the  work  is  entlr^  completed. 
As  an  aid  to  determining  the  progress  of  the  engineering  work.  It  ia  under- 
stood that  said  work  sliall  be  deemed  to  be  half  completed  upon  completion  of 
the  surveys,  plans,  specifications,  and  estimates  ready  for  letting  the  con- 
tracts, and  tbe  aggregate  of  the  monthly  payments  then  due  stiall  not  exceed  40 
per  cent,  of  the  amount  ultimately  due  when  the  work  is  completed,  or,  In 
other  words,  3.2  per  cent  of  tbe  amount  of  the  engineering  estimate.  Altbougii 
a  little  more  definite  than  our  conversation  yesterday,  I  understand  tbe  fore- 
going to  be  substantially  in  accordance  with  that  conversation,  and  with  tbe 
terms  of  my  employment  as  per  your  resolution,  and  I  intend  it  to  be.  It  is 
customary  to  consider  engineering  fees  one-half  earned  when  the  work  Is 
ready  for  contract,  and  this  provision  will  make  it  easier  for  you  to  ascertatu 
whether  the  monthly  payments  are  actually  in  proportion  to  the  engineering 
work  accomplished.  If  this  letter  is  in  accordance  with  your  understanding, 
kindly  favor  me  with  an  acceptance,  as  I  must  immediately  make  arrange- 
ments to  get  the  work  under  way. 

"Very  truly  yours,  C.  C.  Vermeule." 

Following  notification  of  that  approval,  plaintiff  entered  upon  the 
work  called  for  by  the  contract,  pr^ared  all  the  plans,  maps,  and  es- 
timates provided  for,  procured  his  plans  to  be  approved  by  the  state 
board  of  health,  and  delivered  same,  together  with  the  maps,  estimates, 
etc.,  to  defendant's  board  of  public  works.  Nothing  further  was  ever 
done  toward  the  building  of  the  proposed  sewage  disposal  plant,  and 
plaintiff  now  claims  that  under  such  agreonent  there  has  become  due 
to  him  for  the  pr<^)ortionate  part  of  the  work  performed  the  sum  of 
$3,600.35,  of  which  it  is  admitted  he  has  been  paid,  in  three  separate 
payments,  of  $650  each,  tire  sum  of  $1,950.  He  sues  to  recover  the 
balance  of  $1,650.35,  while  defendant's  counterclaim  demands  judg- 
ment for  the  $1,950  already  paid,  upon  the  theory  that  the  payment  was 
unlawfully  made. 

If  the  work  had  been  carried  to  con^letion  under  plaintiff's  direc- 
tion, as  contemplated,  or  if,  later  on,  the  defendant  had  built  the  pro- 
posed sewage  disposal  plant  under  direction  of  another,  using  for  that 
purpose  the  plans  of  plaintiff,  it  would,  under  well-known  decisions, 
be  deemed  liable  to  compensate  him  therefor,  despite  any  illegality  in 
the  original  contract.  That  question  is  not  before  us.  No  disposal 
works  have  been  built,  nor,  so  far  as  it  appears,  is  there  any  intention 
upon  the  part  of  the  city  to  construct  same.  Under  such  circumstances 
the  equitable  rights  claimed  to  exist  in  plaintiff's  favor  do  not  exist, 
and  the  case  must  proceed  entirely  upon  the  purely  legal  question  of 
the  contract's  legality. 

My  reading  of  defendant's  charter  leads  me  to  believe  that  its  board 
of  public  works  is  an  administrative  body,  having  only  such  powers 
and  duties  as  are  expressly  confided  to  it,  together  with  such  incidental 
powers  as  are  necessary  for  the  conduct  of  its  authorized  duties.  The 
legislative  and  governmental  body  of  the  city  is  the  common  council, 
which  is  given  the  general  control  and  management  of  the  property, 
real  and  personal,  belonging  to  the  corporation  and  of  all  its  finances. 
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Section  32.  By  section  33  it  is  provided  that  the  mayor,  "when  au- 
thorized by  the  common  council  so  to  do,"  shall  execute  "in  behalf  of 
the  city  all  deeds,  contracts  and  other  papers  to  be  executed  as  the 
act  of  the  city." 

The  powers  and  duties  of  the  board  of  public  works  are  enumerated 
at  sections  119-131,  inclusive,  although  there  must  be  read,  in  connec- 
tion with  these  sections,  section  30,  which  provides  that  no  debt  shall 
become  a  valid  charge  against  the  city  unless  the  same  "shall  have 
been  created  or  contracted  by  authority  of  the  common  council  or  the 
board  of  public  works."  It  plainly  was  not  the  design  of  the  Legislature 
to  place  this  city  under  a  dual  financial  management,  and  this  power 
of  the  board  of  public  works  to  create  debts  or  contract  obligations 
must,  when  the  charter  is  construed  as  a  whole,  be  limited  to  such  mat- 
ters as  it  is  given  specific  right  to  contract  debts  for  (see  section  130), 
together  with  such  minor  debts  as  necessarily  arise  out  of  the  conduct 
of  affairs  within  its  jurisdiction.  As  to  contracts  within  its  authority 
the  manner  of  their  execution  is  likewise  specifically  laid  down.  Sec- 
tion 130.  The  whole  scheme  of  the  statute  is  that  contracts  of  impor- 
tance shall  be  entered  into  at  the  direction  of  the  common  council  only. 
The  authority  of  tfie  board  of  public  works  within  the  scope  of  its 
prescribed  jurisdiction  is  still  further  limited  by  section  131,  wherein 
it  is  forbidden  to  expend  any  greater  sum  of  money  than  is  appropri- 
ated iar  its  use  upon  its  estimates  made  to  the  common  council.  No 
hampering  of  its  work  is  occasioned  by  this  limitation,  for  the  section 
itself,  with  its  inclusion  of  subdivsion  9,  is  broad  enough  to  enable 
the  board  to  provide  for  each  and  all  the  various  objects  and  subjects 
which  are  given  into  its  care  and  control. 

This  requirement  of  a  submission  of  the  amounts  of  money  antici- 
pated to  be  needed  by  it,  tocher  with  the  objects  of  the  proposed  ex- 
penditures, to  the  common  council,  with  the  power  of  ultimate  decision 
as  to  the  necessity  and  extent  thereof  reserved  to  that  body,  and  the 
restricting  of  the  activities  of  the  board  of  public  works  by  such  de- 
cision, indicates  most  surely  the  intention  of  the  Legislature  that  the 
people  of  this  city  through  their  representatives,  the  members  of  the 
common  council,  should  be  at  all  times  protected  from  unwise  or,un- 
warranted  action  on  the  part  of  this  board. 

Defendant  allies,  and  the  evidence  shows,  that  no  appropriation 
was  ever  made  by  the  common  council  for  a  sewage  disposal  plant. 
Plaintiff's  argument  that  the  board  of  public  works  had  in  this  regard 
full  power  to  act  under  its  general  authority  to  construct  and  manage 
sewers  seems  to  me  to  be  fallacious.  While  a  sewage  disposal  plant  is 
for  use  in  connection  with  a  sewer,  of  which  it  is  the  outlet,  it  is  not  a 
part  of  the  sewer  system  itself,  any  more  than  is  the  Chemung  river,  in- 
to which  the  sewers  discharge,  a  part  of  the  system  owned  by  this  city. 
If  at  some  future  time  this  defendant  provides  for  a  sewage  disposal 
plant,  it  will  need  to  be  done  under  laws  other  than  that  now  governing 
the  city.  In  other  words,  no  power  or  authority  over  a  sewage  disposal 
plant,  either  for  its  construction  or  its  maintenance,  is  vested  in  the 
board  of  public  works  as  its  charter  now  stands,  and  the  expenditure 
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of  moneys  raised  by  appropriation  for  the  use  of  that  board,  including 
items  raised  under  subdivision  9,  §  131,  must  be  confined  to  purposes 
within  the  scope  of  its  authority.  Can  it  be  said  that  a  municipal  board 
can  create  a  valid  debt  against  its  city  for  an  object  over  which  it  is 
given  no  authority?  And  the  formulation  of  plans  therefor  is  just  as 
much  a  part  of  the  work  of  the  construction  of  a  sewage  disposal  plant 
as  is  the  acquiring  of  the  lands,  or  the  erection  of  the  buildings,  or  the 
sqjtic  tanks. 

Summing  this  matter  up,  I  am  of  the  opinion  that,  under  an  er- 
roneous interpretation  of  tiie  letter  of  February  14,  1912,  defendant's 
board  of  public  works  mistakenly  deemed  it  their  duty  to  carry  out  its 
suggestion,  and  thereby  entered  into  a  contract  with  this  plaintiff, 
which  not  only  fails  in  form  to  comply  with  the  requirements  of  the 
governing  law,  but  was  not  within  the  scope  of  its  powers,  and  is  there- 
fore illegal  and  void.  This  being  so,  plaintiff  can  claim  no  rights  there- 
under, for  no  benefit  has  inured  to  the  city  therefrom,  and  he  is  pre- 
sumed in  law  to  have  had  knowledge  of  its  illegality,  and  to  have  acted 
in  the  light  of  that  knowledge.  McDonald  v.  Mayor,  68  N.  Y.  23,  23 
Am.  Rep.  114;  Parr  v.  Village  of  E.  Greenbush,  72  N.  Y.  463 ;  Smith 
V.  City  of  Newburgh,  77  N.  Y.  131 ;  Lyddy  v.  Long  Island  City,  104 
N.  Y.  218,  10  N.  E.  155 ;  Press  Pub.  Co.  v.  Holahan,  29  Misc.  Rep. 
684,  62  N.  Y.  Supp.  872,  affirmed  54  App.  Div.  638,  67  N.  Y.  Supp. 
1144;  Hildreth  v.  City  of  New  York,  111  App.  Div.  63,  97  N.  Y.  Supp. 
582. 

[5]  Prior  to  this  action  plaintiff  presented  to  defendant's  common 
council  various  bills  for  services  under  this  contract,  and  received  pay- 
ments thereon  aggregating  $1,950.  He  insists  now  that  such  payments 
constituted  an  adoption  and  ratification  by  the  common  council  of  his 
contract  and  cures  any  defect  in  its  legality.  Stated  in  another  way, 
his  position  is  that  municipal  officers  can  ratify  an  illegal  contract  and 
bind  their  city  to  its  fulfillment  by  a  payment  thereon  of  city  funds 
when  no  benefit  has  inured  to  the  city  therefrom.  It,  on  the  contrary, 
seems  as  if  such  payment  was  a  clear  violation  of  duty,  and,  if  so,  two 
wrongs  cannot  be  said  to  make  both  right. 

\¥hen  these  various  payments  were  made,  it  evidently  was  the  ex- 
pectation of  the  common  council  that  there  would  be  eventually  money 
provided  for  the  erection  of  this  sewage  disposal  plant;  plaintiff's 
bills  were  accordingly  paid  from  funds  raised  for  other  purposes,  in  ab- 
solute violation  of  tfie  commands  of  section  50  of  the  charter,  each 
statement  being  indorsed,  evidently  by  some  municipal  officer,  that  the 
amount  was  to  be  repaid  to  the  fund  upon  which  the  warrant  was  so 
unlawfully  drawn  from  the  sewage  disposal  fund  (which  said  fund 
was  not  and  never  has  been  in  existence).  Whether  these  indorsements 
ever  came  to  the  attention  of  plaintiff  is  immaterial,  inasmuch  as  he  is 
conclusivly  presumed  to  have  known  that  his  contract  was  invalid,  and 
that  any  payment  received  by  him  thereon  was  an  unlawful  diversion 
by  the  common  council  of  the  funds  of  the  city.  Doubtless  the  city 
might,  if  it  chose,  avail  itself  of  the  remedy  given  it  in  section  SO;  but 
in  my  opinion  that  remedy  is  not  exclusive,  and  it  may  recover  moneys 
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aiegally  taken  from  its  treasury  from  any  person  participating  in  the 
transaction. 

From  what  has  been  said  it  follows :  Plaintiff's  complaint  should  be 
dismissed,  and  judgment  rendered  against  him  in  favor  of  defendant 
for  the  amount  of  the  counterclaim,  together  with  interest  and  costs. 


PEOPLE  ex  reL  LAKE  SHORE  &  M.  S.  KT.  CO.  v.  FIZELL  et  al. 

SAME  Y.  SEAWRIGUT. 

(Supreme  Court,  Special  Term,  Chantanqua  Cotinty.    May,  1917.) 

1.  Taxation  ^=3391 — ^AsenESSMENT  of  RArLBOAD. 

The  assessed  value  of  railroad  realty  for  taxation  purposes  cannot 
exceed  ttae  value  of  the  land  plus  the  reasonable  reproduction  cost  of  the 
railroad  Btructures,  etc. 
2L  Taxation  «=»391 — Railboad  Absessuent — Defbsoiatioii. 

In  assessing  a  railroad's  realty  for  taxation,  the  annual  depreciation 
should  be  computed  by  dividing  the  value  of  the  tangible  property  by  the 
number  of  years  of  its  estimated  physical  lite. 

3.  Taxation  «=>49e(ll) — Settino  Ashtdb  Assessment — Refcbee's  Repobt. 

A  referee's  failure  to  follow  the  proper  depredation  theory  In  pro- 
ceedings to  set  aside  a  railroad's  tax  assessment  does  not  predlade  affirm- 
ance of  bis  report  unless  the  evidence  discloses  actual  prejudice  to  the 
railroad  from  such  failure. 

4.  Taxation  €=5»496(10) — Sbttinq  Aside  Assessment — StrrFiciENcr  of  Evi- 

dence. 

In  proceedings  to  set  aside  a  railroad's  tax  assessment,  evidence  taken 
before  a  referee  held  to  suffidently  Itemize  the  railroad's  different  kinds 
of  tangible  property. 
6.  Taxation  9s»496(10) — Setting  Abide  Assessment — Sufficienct  or  Evi- 
dence. 

In  proceedings  to  set  aside  a  railroad's  tax  assessment  by  a  township, 
evidence  held  to  show  that  Its  reproduction  cost  minus  depreciation,'  al- 
though lower  than  value  found  by  the  referee,  was  not  suthclently  lower 
to  render  It  out  of  proportion  to  the  valuation  placed  on  other  township 
property. 

Certiorari  proceedings  by  the  people,  at  the  relation  of  the  I^ke 
Shore  &  Michigan  Southern  Railway  Company,  against  Warren  R. 
Fizell  and  others,  as  Assessors  of  the  Town  of  Dunkirk.  On  motion 
by  the  assessors  for  an  order  confirming  the  referee's  report  and  dis- 
missing the  writ.    Report  confirmed. 

John  K.  Patterson,  Jr.,  of  Dunkirk,  for  the  motion. 
Hoyt  &  Spratt,  of  Buffalo,  opposed. 

BROWN,  J.  In  1913  the  assessors  of  the  town  of  Dunkiric  assessed 
the  relator's  real  estate  and  appurtenances  for  state  and  county  taxa- 
tion purposes  at  the  sum  of  $152,850.00;  in  1914  such  real  estate  was 
assessed  at  $162,850.00.  The  relator  sued  out  writs  of  certiorari  to 
review  each  of  such  assessments,  alleging  that  they  were  illegal  for  the 
reason  that  they  were  not  in  proportion  to  the  valuations  placed  on  all 
the  other  properties  in  the  assessment  rolls  of  said  town  for  said  pur- 
poses for  said  years.  Issue  being  joined  by  the  return  of  such  assess- 
ors denying  such  allegation  of  inequality  and  alleging  that  such  assess- 

4=3Foi  oUiar  case*  sea  une  topic  &  KEY-NUMBER  In  aU  Key-Numbered  DlgesU  &  Indexei 
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tnents  were  in  proportion  to  the  assessments  of  sSl  other  real  estate 
in  said  town,  the  questions  presented  were  referred  to  Hon.  Fred  J. 
Blackman  to  take  the  proofs  and  report  to  this  court  with  Ins  find- 
ings of  fact  and  conclusions  of  law.  The  learned  reicree  has  found 
as  facts:  The  full  value  of  relator's  real  property  in  said  town, 
exclusive  of  special  franchises,  was  on  July  1,  1913,  $272,164.13; 
that  such  property  being  assessed  at  $152,850  was  assessed  at  56.2 
per  cent,  of  its  value;  that  all  other  real  property  ia  said  town 
was  assessed  oa  the  same  assessment  rolls  at  63.6  per  cent,  of  the  full 
value  thereof;  that  the  full  value  of  such  real  property  on  July  1, 
1914,  was  $275,769.35;  that  the  assessment  of  $162,850  was  59.1  per 
cent  of  its  value ;  that  all  other  real  property  in  said  town  was  assess- 
ed on  the  same  assessment  rolls  at  63.6  per  cent,  of  the  full  valne 
thereof.  The  conclusion  of  law  was  that  the  relator  was  not  aggrieved 
by  such  assessments,  was  not  required  to  pay  a  larger  proportion  of  the 
taxes  levied  in  said  town  for  said  years  than  the  proportion  which  the 
value  of  relator's  real  property  bore  to  the  value  of  all  the  other  real 
property  in  said  town,  and  that  the  petition  and  writs  of  certiorari 
should  be  dismissed,  with  costs. 

The  respondent's  motion  to  confirm  the  report  of  the  referee  and 
for  judgment  dismissing  such  writs  is  strongly  opposed  by  the  relator. 

The  principal  objection  is  the  alleged  failure  of  the  learned  referee 
to  follow  the  established  rule  for  ascertaining  the  value  of  railroad  real 
estate  for  the  purposes  of  taxation. 

[1]  The  law  undoubtedly  is  that  the  assessed  value  of  railroad  real 
estate  cannot  exceed  the  value  of  the  land  together  with  what  it  would 
reasonably  cost  to  reproduce  the  railroad  and  structures  thereon  in  the 
condition  found  by  the  assessors  at  the  time  of  making  the  assessment. 
Prt)ple  ex  rel.  D.  L.  &  W.  v.  Clapp,  152  N.  Y.  490,  46  N.  E.  842,  39 
L.  R.  A.  237 ;  People  ex  rel.  Man.  Ry.  Co.  v.  Barker,  165  N.  Y.  324, 
59  N.  E.  137,  151 ;  People  ex  rel.  N.  Y.  C.  R.  R.  v.  Hanking,  152  App. 
Div.  490,  137  N.  Y.  Supp  365. 

[2]  To  ascertain  the  cost  of  reproducing  any  structure  in  its  exist- 
ing condition  at  the  time  of  the  assessment  necessarily  involves  an  al- 
lowance for  depreciation  from  its  original  new  condition,  providing 
that  there  has  been  depreciation.  The  annual  allowance  for  depreda- 
tion should  be  computed  by  dividing  the  values  of  the  various  kmds  of 
tangible  property  by  the  number  of  years  of  their  respective  estimated 
physical  lives.  People  ex  rel.  Manhattan  v.  Woodbury,  203  N.  Y. 
236,  96  N.  E.  420. 

[3]  The  forgoing  rule  for  ascertaining  the  depreciated  vahie  of 
tangible  railroad  property  for  assessment  purposes  has  been  stated  to 
be  a  method  of  ascertaining  such  value  according  to  the  straight  line 
theory.    The  referee  states  in  an  opinion  accompanying  his  report: 

"The  relator's  engineers  have  also  applied  largely  what  is  known  as 
the  straight  line  theory  In  making  their  estimate  of  depredation.  TOils 
•  •  *  I  believe  is  wrong.  For  Instance,  the  signal  service  of  the  relator's 
railroad  In  the  town  of  Dunkirk,  by  applying  this  straight  line  theory  of 
depreciation  la  now  practically  100  per  cent,  depreciated,  whUe  it  appears 
that  by  replacement  and  maintenance  the  system  Is  nearly  or  quite  100  per 
cent  efficient.  Money  has  been  expended  to  sustain  this  efficiency,  and  I 
cannot  see  why  that  is  not  an  element  to  consider  in  determining  the  amount 
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ot  d^n-edatloD.  TSie  same  Is  true  with  various  other  Items  goln?  to  make 
Tip  a  isilroad,  and  where  maintenance  and  replacement  Is  kept  up  as  It  Is 
with  this  railroad  there  Is  but  little  depredation  on  such  Items.  The  operator 
of  this  railroad  Is  now  publishing  an  advertisement  In  which  it  Is  stated,^ 
among  other  things:  'A  railroad  must  be  rebuilt  every  few  years,  no  railroad 
Is  ever  finished  except  in  a  community  that  is  dead.  Every  day  there  must 
go  on  a  process  of  removal  and  replacement' " 

Such  Statement  is  the  basis  of  the  criticism  by  the  relator  that  the 
learned  referee  refused  to  determine  the  amount  of  the  depreciation  in 
relator's  real  property  and  structures  by  the  straight  line  theory,  and 
for  that  reason  rdator  has  been  denied  its  legal  right  to  have  assessable 
value  of  its  property  determined  by  the  rules  above  set  forth.  The  re- 
fusal of  the  learned  referee  to  follow  the  straight  line  theory  would  not 
constitute  a  legal  error  calling  for  a  denial  of  the  motion  to  confirm 
his  report,  unless  it  satisfactorily  appears  from  an  examination  of  the 
testimony  that  the  relator  has  in  fact  been  injured  by  the  failure  to 
make  a  reasonable  allowance  for  actual  depreciation  that  existed  at 
the  time  of  the  assessment. 

The  referee  finds  that  the  real  estate  in  the  town  of  Dunkirk  other 
than  that  of  the  relator  is  assessed  at  63.6  per  cent,  of  its  value.  The 
relator's  assessment  is  $152,850.  If  this  assessment  was  63.6  per  cent. 
of  its  value,  then  relator's  real  estate  would  be  of  the  value  of  $240,- 
330.18.  The  referee  finds  that  relator's  real  property  on  July  1,  1913, 
was  of  the  value  of  $272,164.13.  In  reaching  this  conclusion  the  ref- 
eree fotmd  that  the  land  value,  together  with  what  it  would  cost  to  re- 
produce the  railroad  structures  thereon,  was  $303,864.03,  and  allowed 
for  depreciation  of  tracks  18.1  per  cent.,  fences  45.7  per  cent.,  bridges 
5^  per  cent.,  crossings  21.7  per  cent.,  section  house  17.3  per  cent., 
telephones  20  per  cent.,  signals,  etc.,  15  per  cent.,  or  the  sum  of  $28,- 
094.68.  It  may  be  that  such  an  allowance  for  depreciation  is  inade- 
quate to  comply  with  the  rule  relative  to  its  computation.  The  diffi- 
culty is  that  an  additional  allowance  of  $31,833.95  can  be  made  for 
depreciation,  and  still  relator's  assessment  of  $152,850  is  not  propor- 
tionately in  excess  of  all  other  assessments  on  the  same  roll.  Before 
relator  can  ccmiplain  of  the  referee's  refusal  to  compute  the  deprecia- 
tion of  its  property  from  what  it  would  cost  to  reproduce  it  in  accord- 
ance with  the  straight  line  theory,  it  must  appear  that  such  straight 
line  theory  method  of  computation  would  produce  more  than  $59,928.- 
63  as  the  true  depreciation.  The  utmost  claim  made  by  the  relator  be- 
fore the  referee  was  a  depreciation  measured  by  the  sum  of  $42,636 ; 
more  than  $17,000  must  be  added  to  relator's  claim  for  depreciation 
before  the  assessed  value  would  be  more  than  63.6  per  cent,  of  the 
actual  value.  The  percentages  for  depreciation  allowed  by  the  referee 
could  be  more  than  doubled  before  the  cost  of  reproduction  would  be 
so  reduced  that  an  assessed  value  at  63.6  per  cent,  thereof  would  be 
more  than  $152,850. 

[4]  The  real  controversy  seems  to  be  whether  the  cost  of  reproduc- 
ing the  relator's  railroad  and  property  as  it  existed  on  the  day  of  the 
assessment  has  been  established  by  uie  evidence  at  such  a  sum  that, 
after  an  allowance  for  all  depreciation  proved,  63.6  per  cent,  of  the 
baluice  is  more  than  the  assessment.    'The  relator  contends  that  the 
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finding  of  the  learned  referee  that  the  value  of  the  relator's  real  prop- 
erty on  July  1,  1913,  was  $272,164.13  cannot  be  sustained  by  the  evi- 
dence, that  the  itenu  that  aggregate  that  sum  in  the  report  cannot  be 
analyzed,  and  relator  has  been  denied  the  privilege  of  knowing  pre- 
cisely what  sum  has  been  found  as  the  cost  of  reproduction  of  each 
item  in  detail  that  constitutes  its  real  property.  The  relator  contends 
that  a  proper  report  would  set  forth  in  detail  the  more  than  50  items 
that  were  the  subject  of  testimony,  to  the  end  that  each  of  such  items 
could  be  compared  with  testimony  and  the  court  advised  upon  what 
particular  evidence  reliance  was  placed  in  reaching  the  aggregate  re- 
sult. For  the  purpose  of  exhibiting  the  form  of  a  report  that  would 
aid  the  court  in  determining  the  reliability  of  the  findings,  the  relator 
furnishes  the  report  of  the  referee  in  the  case  of  the  relator  against 
the  assessors  of  the  town  of  Evans,  Erie  county,  which  was  confirmed 
by  the  Special  Term,  affirmed  by  the  Appellate  Division  (People  ex 
rel.  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  173  App.  Div.  956,  159  N. 
Y.  Supp.  1135),  and  by  the  Court  of  Appeals  by  a  dismissal  of  the 
appeal  thereto  (115  N.  E.  1048). 

While  it  is  true  that  the  report  in  the  Town  of  Evans  Case  does 
examine  and  report  in  detail  upon  52  itwas  that  comprise  the  total 
valuation  of  real  property  of  relator  in  that  town,  yet  by  a  careful  ex- 
amination of  the  testimony  in  the  case  at  bar  the  same  detailed  itemized 
subjects  are  readily  ascertdned  and  available  for  comparison  and 
analysis.  As  a  demonstration  of  the  care  and  attention  exercised  by 
the  learned  referee  in  weighing  and  considering  the  evidence,  the  fol- 
lowing detailed  and  itemized  statement  is  made  up  from  the  evidence 
which  fairly  could  be  used  as  a  basis  for  the  referee's  findings : 

Itwna. 
Land,  right  of  way, 
east  of  Dunkirk, 
west  of  Dunkirk, 
67.63  acres  east, 
2.9S  acres  west, 

Clearing,  etc.,  4  acres, 

Kartb  ezcaTatlon,  129,433  a  y.,  at  35^, 

Kock  excavation,  35,500  c.  y.  at  55^, 

Waste  excavation,  21,347  c.  y.  at  25^, 

Trackage  and  appurtenances, 

100#  open  hearth  rails. 

Stone  ballast,  1.742  ml. 

100#  Bess,  rails,  3.603  mi., 

80#  Bess,  rails,  1.738  ml.. 

80#  Bess,  rails,  1.86  ml., 

80#  Bess,  rails,  1.739  mi.. 

SOit  side  track,  1,066  ft., 

65#  side  track,  915  ft, 

10  80#   spring  frogs, 

16  100#  frogs, 

Hayes  De  Bails, 

Timber  T.  Drains, 


Talu*.  New. 

DcprMUUoa. 

MM  Value. 

*2,514.00 

2,929.00 

6,763.00 

367.60 

111,563.60 

160.00 

160.00 

45,301.00 

19,525.00 

6,336.75 

Value,  New. 

$22,524.06 

13,727.88 

45,397.80 

8,286.90 

19,639.40 

3,810.58 

21,018.00 

8,562.60 

15,824.90 

3,321.49 

1,417.78 

354.44 

1,098.00 

274.50 

233.00 

77.67 

1,000.00 

833..<<» 

135.00 

20.2S 

135.00 

67.50 

DltdOng,  8,000  c  y.  at  26# 


128,422.94        23.336.14        105,066.80 

2.000.00 
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■    Item*. 
AmoTint  brought  forward    ' 
Snow  fence,  8,130  ft  at  18^, 
Wire  teaea,  9jeao  ft.  at  6#, 


'Valu«,  New. 

1,463.40 
4t)1.00 

1,»34,40 


D*||*tclatlon.    .  Not  Yalua. 
?188,9ra.l5 

rai-TO 

163.OT 


895.3T 


1,0!S&JQA 


Bridges,  cnlrerts,  etc. 

Wet  excavation,  880  a  y., 

1320.00 

Dry  excaTatlon,  860  c.  y.. 

180.00 

Calvert  stone,  590  c  y.. 

4,425.00 

221.2S 

Culvert  concrete,  97  c.  y.. 

630.60 

Pier  masonry,  114  c  y.. 

1,380.00 

136.80 

Abatment  masoary,  987  c.  y.. 

8,388.50 

838.95 

Abutment  concrete,  902  c.  y.. 

6,7^.00 

136.30 

C.  I.  P.,  T.7  tons. 

346.50 

D.  P.  Girder, 

11,631.20 

I  beams. 

730.00 

146.00 

Ex.  cost  Br.  Deck  464  ft. 

l,39S.0O 
37,177.70 

556.80 

2,(B5.10 

Highway  crosslngB, 

TO.0O 

24.00 

Farm  crossings. 

192.00 

64.00 

Crossing  bell. 

850.00 

35.00 

30.00 

10.00 

Whistle  poets. 

12.00 

4.00 

Flanger  signs. 

64.00 

18.00 

Yard  limit  signs, 

•     16.00 

5.33 

Hail  rests. 

30.00 

10.00 

Mile  posts. 

28.00 

784.00 

170.88 

Section  house. 

250.00 

60.00 

Dispatching  cabin. 

300.00 

46.00 

Dlspatdilng  telephone.  2.67  ml.. 
Auto,  block  signal,  2.67  mL, 
Interlocking, 


200  protection  trees, 
Sodding  4,600  yds. 

Vitrified  tile  12" 
"  "    24" 

($1.00  error  in  net  t.) 


560.00 


607.50 

9,0(X).00 

500.00 

9,600.00 

400.00 
828.00 

70.00 
34.80 

1(M.80 


95.00 


i:«.50 

1,350.00 
75.00 

1,425.00 


3.50 
1.74 


5.24 


Contingencies  S%,  exdaslve  of  land, 

Engineering  6%,  exclusive  of  land  and  Including  contingencies, 

Interest  during  construction,  average  1  yr.,  at  5%, 


86,142.60 


W3.67 


456.00 

634.00 


8,075.00 

400.00 
828.00 


100  JS6 

11,230.85 
11,792.30 
13,960.10 

1272,164.13 


For  the  purpose  of  further  itemizingf  the  cost  of  reconstructing  the 
trackage  found,  the  testimony  has  been  examined,  and  it  was  readily 
seea  that  tfaje  coist  of  reproducing  the  1.742  miles  of  100#  Open  Hearth 
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rails  on  stone  ballast  found  to  be  $22,524.06,  with  a  depreciation  of 
$3,727.88,  could  be  subdivided  and  itemized  as  follows : 


Item. 

Unit. 

Quant. 

Unit  pr. . 

.  AmoQiit* 

%  D«j»r.     D^r. 

RaU 

Ton. 

'273.74 

f  30.00 

$8,212.20 

12 

9   985.46 

Joints 

No. 

558.00 

1.65 

020.70 

20 

184.14 

Bolts 

No. 

8,845 

.035 

117.07 

40 

46.83 

Nut  locks 

No. 

1AX5 

.01 

11.15 

40 

4:.4a 

Spikes 

No. 

22,294 

.016 

834.41 

40 

133.76 

Tie  plates 

No. 

1,115 

.14 

156.10 

40 

62.44 

Rail  anchors 

No. 

276 

.17 

4«.9!i 

40 

18.76 

Ties,  W.  O., 

No. 

5,017 

.90 

4,515.30 

60 

2,257.65 

"    treated, 

No. 

558 

1.10 

613.80 

6 

saeo 

Stone  ballast 

c  y. 

4,529.20 

.66 

2,943.98 

0 

Gravel 

c.  y. 

8,135.60 

.25 

783.90 

0 

18,656.63 

8,727.88 

Transportation  &  Labor. 

Trans,  ballast 

c.  y. 

7,664.80 

.06 

383.24 

IVt  &  handling  rail 

Ton 

273.74 

2.00 

547.48 

Fr't  &  handling  fastenings  Ton 

3^58 

2.00 

TO.16 

Inspecting  rail 

Ton. 

273.74 

.06 

13.69 

Ballasting  stone 

c.  y. 

4,629.20 

.30 

1,35«.76 

"           gravel 

c.  y. 

3,135.60 

.20 

627.12 

Track  laying 

ml. 

1.742 

600.00 

871.00 

22,524.06 

8,727.88 

The  same  careful  examination  of  the  testimony  would  result  m 
producing  like  items  constituting  the  basis  for  the  amounts  found  as 
the  cost  of  reproducing  the  remaining  trackage  constituting  the  actual 
value  of  $105,086.80. 

[6]  While  it  undoubtedly  is  a  fact  that  some  of  these  items  carry 
a  cost  price  that  is  the  utmost  sum  given  by  any  witness,  and  in  excess 
of  any  values  that  can  be  found  in  the  report  in  the  Evans  Case,  yet 
a  careful  computation  cannot  be  made  reducing  the  value  as  found  by 
the  referee  herein  of  $272,164.13  below  $260,000,  which  would  war- 
rant the  assessment  of  $162,850  at  63.6  per  cent,  of  such  value,  without 
doing  violence  to  the  testimony  presented  herewith.  The  relator  up- 
on the  argument  of  this  motion  and  in  the  brief  furnished  says,  "Con- 
ditions in  Dunkirk  and  Evans  are  practically  the  same,  same  railroad, 
same  kind  of  track,  same  inspection,  same  traffic  and  approximatdy 
same  testimony,"  and  quotes  the  findings  in  the  Evans  Case  showing 
that  there  was  allowed  30.5  per  cent,  for  depreciation  of  trackage  and 
appurtenances  according  to  the  straight  line  theory.  'Hie  allowance 
for  such  item  in  the  case  at  bar  is  only  18.1  per  cent. 

The  statement  of  the  learned  referee  above  quoted,  relative  to  the 
application  of  the  straight  line  theory  in  determining  the  depreciation 
to  be  allowed  for  the  condition  of  the  signal  and  interlocking  system, 
is  so  earnestly  urged  as  presenting  an  insurmountable  error,  and  the 
relator  has  so  strongly  urged  the  report  in  the  Evans  Case  as  covering 
conditicMis  so  exactly  similar,  that  it  is  with  much  interest  that  a  com- 
parison of  the  allowances  for  depreciation  in  the  signal  and  interlocking 
systems  is  made.  The  finding  in  the  Evans  Case  was  that  such  system 
would  cost  to  reproduce  $22,(W;  that  it  had  depreciated  in  seven  years 
$2,834,  less  than  13  per  cent  The  finding  in  the  case  at  bar  is  that  such 
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system  would  cost  to  reproduce  $9,500;  that  it  had  depreciated  in  the 
seven  years  $1,425,  15  per  cent.  If  it  be  true  that  the  finding  in  the 
Evans  Case  of  a  depreciation  of  only  13  per  cent  in  seven  years  under 
the  straight  line  theory  met  with  the  approval  of  the  Court  of  Appeals, 
it  necessarily  follows  that  there  could  be  no  error  in  allowing  15  per 
cent,  for  depreciation  of  the  same  kind  of  system  in  a  like  conditi<m 
for  seven  years,  even  thouf^  such  15  per  cent  computation  was  ac- 
companied by  a  statement  of  the  belief  of  the  learned  referee  as  to  the 
practicability  of  such  theory.  Whatever  may  be  the  findings  of  the 
referee  in  tiie  case  at  bar  apparently  showing  too  high  d  cost  of  re- 
producing relator's  real  property  and  structures  or  too  low  an  allow- 
ance for  depreciation,  when  compared  with  the  findings  in  the  Evans 
Case,  they  have  a  far  different  meaning  when  comparison  is  made 
in  a  more  practical  manner.  The  value  of  relator's  real  property  in 
the  town  of  Evans,  after  allowance  for  depreciation  according  to  the 
straight  line  theory,  was  found  to  be  $974,792,  $110,772  per  mile.  The 
value  of  relator's  real  property  in  the  town  of  Dunkirk,  after  allow- 
ance for  depreciation,  was  found  by  the  referee  to  be  $272,164,  $lOl,- 
932  per  mile.  Relator's  assessment  in  the  town  of  Evans  was  $465,- 
000,  $52,862  per  mile.  Relator's  assessment  in  the  town  of  Dunkirk 
is  $152,850,  $57,228  per  mile.  Such  slight  difference  could  undoubt- 
edly be  accounted  for  by  a  slight  difference  in  the  percentage  the  as- 
sessments bear  to  the  true  values  in  the  two  towns. 

An  examination  of  the  evidence  leads  to  the  conviction  that  the  val- 
uation of  relator's  real  estate  and  appurtenances  for  state  and  county 
taxation  purposes  could  not  reasonably  be  found  to  be  below  $260,000. 
Some  items  would  be  more  satisfactory  were  substantial  reductions 
made.  The  items  allowing  for  depreciation  could  not  be  materially 
enlarged,  dependent  as  they  must  be  upon  the  evidence  of  actual  de- 
preciation. Much  testimony  is  in  the  record  generalizing  on  the  re- 
puted and  probable  life  of  various  kinds  of  material  constituting  the 
railroad  structures  from  which  relator  claims  to  be  entitled  to  an  actual 
allowance  for  assumed  depreciation.  The  allowances  made  by  the 
learned  referee  prove,  on  inspection  of  the  testimony,  to  be  based  on  the 
actual  condition  of  such  structures  and  material.  The  asstunption  that 
a  railroad  rail  will  depreciate  to  a  certain  percentage  after  a  given 
number  of  years'  wear  cannot  prevail  over  testimony  as  to  its  actual 
condition.  With  but  very  few  exceptions  the  amount  found  as  a  nec- 
essary expenditure  for  a  reproduction  of  relator's  railroad  seems  to 
be  abundantly  justified  by  the  evidraice,  and  no  error  has  been  dis- 
covered justifying  a  conclusion  other  than  that  reached  by  the  learned 
referee.  The  most  liberal  allowance  for  d^reciation,  based  upon  the 
reasonably  acceptable  data,  will  not  produce  less  than  $260,000  as  the 
reasonable  value  of  the  relator's  assessable  tangible  real  property  in 
its  condition  July  1,  1913,  and  July  1,  1914,  in  the  town  of  Dunkirk. 
63^6  per  cent,  of  the  valuation  of  $260,000  is  $165,160.  It  is  thus  seen 
that  relator's  real  property  being  assessed  at  $152,850  in  the  year  1913, 
and  $1^350  in  the  year  1914,  it  was  not  assessed  at  a  greater  siun, 
proportionately,  than  the  other  real  property  in  the  town  of  Dunkirk. 
A  careful  examination  of  the  testimony  as  to  the  values  and  assess- 
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ments  of  other  comparative  properties  has  been  made,  aiid  no  warrant 
exists  for  challenging  the  finding  that  such  other  property  is  assessed 
at  63.6  per  cent,  of  its  value. 

In  People  ex  rel.  N.  Y.  O.  &  W.  Ry.  t.  Shaw,  143  App.  Div.  811, 
128  N.  Y.  Supp.  177,  affirmed  202  N.  Y.  556,  95  N.  E.  1137,  interest 
charged  by  the  trial  court  upon  the  cost  of  the  railroad  during  its  con- 
struction before  operation  was  disallowed  for  the -reason  that  there 
was  no  substantial  basis  upon  which  it  could  be  computed. 

In  People  v.  Barker,  48  App.  Div.  248,  63  N.  Y.  Supp.  167,  the 
Appellate  Division  found  the  value  of  the  railway  and  structures  with 
interest  thereon  for  two  years  at  6  per  cent,  to  be  $9,823,057,  saying: 

"To  reproduce  the  stractare  wonld  reqaire  considerable  time;  and  during 
that  period  the  8trnctiu«  would  have  no  earning  power,  but  the  money  ex- 
pended would  be  Idle,  and  during  the  iMrlod  of  constructlou  interest  would 
have  to  be  paid  upon  it" 

The  Court  of  Appeals  in  165  N.  Y.  318,  59  N.  E.  137.  151,  say: 

"The  Appellate  Division  appears  to  have  found  that  the  structure  In  the 
streets  cost  $9,823,057.  *  *  *  We  fully  agree  with  the  learned  Appellate 
Division.    •    •    •" 

The  evidence  in  the  case  at  bar  seems  to  fully  justify  the  charge  of 
interest  for  one  year.  Should  such  charge,  however,  prove  to  be  er- 
roneous, the  cost  of  the  relator's  railroad  would  be  $259,204,  63.6  per 
cent,  of  which  would  be  $163,853,  in  no  way  imperiling  the  assessment 
of  $162,850. 

The  report  of  the  referee  in  each  case  must  be  confirmed. 


(100  Misc.  lEtep.  568) 

PEOPLE  ex  reL  CLEMENTS  T.  WILLIAMS  et  al. 

(Supreme  CJourt,  Special  Term,  Kings  County.    July,  1817.) 

1.  MUWICIPAL  COBPOBATIONS  *=»659— StBBBT  LIGHTING— TJSE  OF  PoLES. 

Use  of  streets  for  erection  of  poles  to  carry  wires  for  street  lighting  is 
a  street  and  not  a  municipal  purpose,  and  any  use  which  improves  or 
benefits  the  street  as  a  highway  is  a  proper  street  use. 

2.  MnNiciPAL    CoBPOBATiONS    «=»680,    681(C9— Stbeets— FBAiraHxsxs— STBzan 

LlQHTtNG— POWEB  OF  COUNCIL. 

The  common  council  of  Brooklyn  by  Its  right  to  contract  with  a  corpora- 
tion to  furnish  lights  in  the  streets  had  no  power  to  confer  on  the  cor- 
iwratlon  the  right  to  furnish  light  to  abutting  owners  for  profit. 

3.  Estoppel  <S=>62(3) — Streets — FBANoniSES — Lighting. 

The  fact  that  light,  heat,  and  power  corporation  used  streets  for  several 
years  and  expended  aereral  miUions  of  dollars  on  its  plant  did  not  create 
a  franchise  by  estoppel. 

4.  EsroPPKi.  4=962(2) — Jj^banchises — Lighting. 

The  fact  that  the  state  assessed  a  franchise  tax  on  a  light  corporattoa 
did  not  constitute  a  recognition  of  a  franchise  by  estoppeL 
i.  Mandamus  <S=23(3)— Right  to  Maintain. 

A  citizen  and  taxpayer  may  maintain  mandamus  to  compel  removal  of 
electric  light  p<des  from  streets  which  poles  were  owned  by  a  oompany 
having  no  franchise. 

'<C=9Kor  otli«r  cum  Me  *am*  toplo  ft  KBT-NUMBBR  >a  M  K«r-MumlMr«(l  DlcwU  *  laA^xm 


Digitized  by 


Google 


Sup.  Ct)  FBOFLB  V.  WILLTAHS  661 

&  Tbial  •sslSM— Barars— Ghaba'ctbb  or  AsomaztT. 

Since  In  the  eyes  of  the  court  the  relative  integrity  of  the  litigants  in 
budness  dealings  is  not  in  issue,  a  reference  in  the  briefs  to  the  adverse 
party  aa  a  mnllclons  meddler  and  disparaging  remarks  concerning  his 
occupation  as  that  of  a  painter  and  imperhanger  should  be  omitted. 

7.  Mandamob  «=»7,  187(9>— KiQHT  to  Wbit— Discbkiion. 

Mandamus  is  not  always  demaudable  as  an  absolute  right,  but  its  issu- 
ance lies  in  the  discretion  of  the  court  which  will  not  be  interfered  with 
unless  it  has  been  abused. 

8.  Mandamus  <8=s>168(2)— Right  to  Writ. 

Relator  in  miandamns  has  the  burden  of  showing  that  his  legal  right 
to  the  performance  of  the  act  which  la  sought  to  be  compelled  is  clear 
and  c(»upletew 

9.  Mandamus  <8:=»155(2)— Pebemptobt  Wbit— Scope  of  Inquibt. 

The  court,  In  considering  whether  the  applicant  Is  entitled  to  a  peremp- 
tory writ  of  mandamus,  must  disregard  any  averments  contained  in  his 
pai)ers  wblcb  are  denied  in  the  opposing  affidavits  and  assunie  the  facts 
set  out  in  the  latter  to  be  true. 

10.  Mandamus  «=al59— Pbbehftobt  WBrr— Scope  or  Ihquibt. 

In  mandamus  where  it  at^ears  from  an  examination  of  opposing  af- 
fidavits that  they  contain  a  denial  of  the  allegations  contained  in  Uie 
moving  affidavits,  an  alternative  writ  should  be  granted. 

Mandamus  by  the  People,  on  the  relation  of  Albert  Clements,  against 
William  Williams,  as  Commissioner  of  Water  Supply,  Gas  and  Elec- 
tricity, and  others.    Alternative  writ  issued. 

William  P.  Burr,  of  New  York  City,  for  petitioner. 

Lamar  Hardy,  Corp.  Counsel,  and  Ingraham  Sheehan  &  Moran,  all 
of  New  York  City,  for  defendants  Edison  Electric  Illuminating  Co. 
and  Amsterd'am  Electric  Light,  Heat  &  Power  Co. 

BENEDICT,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendants  to  remove  certain  electric  light 
poles  and  wires  from  public  streets  in  the  Thirtieth  ward  of  the  borough 
of  Brooklyn.  These  poles  and  wires  are  owned  by  the  defendant  Edi- 
son Electric  Illuminating  Company  of  Brooklyn  and  are  alleged  to  be 
maintained  by  it  without  lawful  authority.  That  company,  and  an  af- 
filiated company  called  the  Amsterdam  Electric  Light,  Heat  &  Power 
Company,  were  brought  into  this  proceeding  as  parties  defendant  after 
the  proceeding  had  been  instituted,  upon  the  application  of  the  original 
defendants,  and  have  served  answers  herein. 

The  contention  of  the  relator  is  based  upon  the  fact  that  the  defend- 
ant Edison  Company  was  incorporated  pursuant  to  chapter  40  of  the 
Laws  of  1848,  known  as  the  Manufacturing  Act,  and  that  neither  by 
that  act  nor  any  act  amendatory  thereof  or  supplemental  thereto  did 
that  company  acquire  a  franchise  to  use  the  public  streets  for  private 
gain  in  carrying  on  a  commercial  business  therein ;  and,  further,  that 
not  having  received  any  franchise  from  the  state  for  that  purpose  the 
common  cotmcil  of  the  former  city  of  Brooklyn  could  not  and  did  not 
legally  grant  any  right  to  the  said  company  to  use  the  streets,  avenues, 
and  public  places  of  the  city  to  carry  on  its  business,  and  further  that 
the  same  disability  attaches  to  the  incorporation  of  the  Citizens',  Mu- 
nicipal, and  Kings  County  Electric  Light  &  Power  Companies. 

#E9Far  otber  casw  bm  ume  tovio  *  KEY-NUMBER  in  all  Ker-NumberaS  DtcesU  *  Indexm 
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The  defendant  Edison  Company  was  incorporated  in  1867,  under  the 
act  of  1848  which  authorizes  the  formation  of  companies  "for  the 
purpose  of  carrying  on  any  kind  of  manufacturing,  mining,  mechanical 
or  chemical  business." 

It  has  been  held  that  the  generation  of  electric  current  constitutes 
"manufacturing."  People  ex  rel.  Brush  Elec.  Mfg.  Co.  v.  Wemple, 
129  N.  Y.  543,  29  N.  E.  808,  14  L.  R.  A.  708;  People  ex  rel.  Edison 
Elec.  111.  Co.  of  New  York  v.  Wemple,  129  N.  Y.  665,  29  N.  E.  812, 
and  Same  v.  Same,  141  N.  Y.  471,  36  N.  E  506.  The  certificate  of  in- 
corporation of  the  Edison  Company  provided  that  the  objects  of  the 
company  were  "to  manufacture,  use  and  sell  electricity,  and  electrical 
and  mechanical  apparatus  in  the  city  of  Brooklyn,  for  producing  light, 
heat  and  power."  It  seems  to  be  conceded  that  there  was  no  other  law 
in  force  at  that  time  under  which  a  company  organized  to  manufacture 
electricity  for  light,  heat,  and  power  could  have  been  incorporated  in 
Brooklyn  or  Kings  county,  for  Brooklyn  and  Kings  county  were  ex- 
pressly exempted  from  the  operation  of  chapter  512  of  the  Laws  of 
1879,  as  amended  by  chapter  73  of  the  Laws  of  1882,  which  authorized 
any  gas  company  incorporated  under  chapter  37  of  the  Laws  of  1848, 
and  "any  corporation  duly  organized  under  the  laws  of  this  state,  for 
manufacturing  and  using  electricity,  for  producing  light,  heat  or  pow- 
er," to  use  electricity  for  lighting  public  places  and  private  dwellings  in 
cities,  villages,  and  towns  within  the  state.  Why  Brooklyn  and  IGngs 
county  should  have  been  selected  out  of  the  whole  state  for  exemption 
from  this  act  is  not  apparent.  It  is  possible  that  the  Legislature  may 
have  been  under  the  impression  that  the  city  of  Brooklyn  possessed 
the  power  to  grant  a  franchise  for  that  purpose,  but  there  is  nothing  in 
the  papers  which  have  been  submitted  which  clearly  and  conclusively 
points  to  the  power  of  the  city  of  Brooklyn  to  grant  such  a  franchise. 
An  examination  of  the  charters  of  the  city  of  Brooklyn  of  1873  (Laws 
1873,  c.  863)  and  of  1888  (Laws  1888,  c.  583)  and  of  the  amendments 
thereof  down  to  the  time  of  consolidteition  does  not  disclose  any  power 
conferred  upon  the  common  council  to  grant  franchises  for  supplying 
electric  light,  heat,  or  power. 

[  1  ]  Doubtless  the  commcai  council  of  the  city  of  Brooklyn  did  pos- 
sess, under  its  power  to  "regulate  all  matters  connected  with  the  pub- 
lic wharves  and  all  business  conducted  thereon,  and  with  all  parks,  plac- 
es and  streets  of  the  city"  (Laws  of  1873,  c.  863,  tit.  2,  §  13,  subd.  4), 
power  to  provide  by  ordinance  for  the  lighting  of  the  public  streets  of 
the  city,  such  lighting  being  an  incident  to  the  use  of  the  streets  as  pub- 
lic highways  for  the  protection  and  safety  of  the  public  right  of  travel- 
ing over  the  highway.  Palmer  v.  Larchmont  El.  Co.,  158  N.  Y.  231, 
52  N.  E.  1092,  43  L.  R-  A.  672.  Such  a  use  is  for  a  street  purpose  as 
distinguished  from  a  municipal  purpose.  A  street  purpose  is  exclu- 
sively a  highway  purpose,  and  any  use  of  the  street  which  improves  or 
benefits  it  as  a  highway  is  a  proper  street  use.  Matter  of  Rapid  Transit 
R.  R.  Com'rs,  197  N.  Y.  81,  97,  90  N.  E.  456.  36  L.  R.  A.  (N.  S.)  647, 
18  Ann.  Cas.  366. 

[2]  Under  the  rules  laid  down  by  these  cases,  the  rig^t  of  the  com- 
mon council  of  Brooklyn,  therefore,  to  contract  with  the  Edison  Corn- 
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pany  or  with  any  other  corporation  or  person  to  furnish  light  in  the 
streets  under  a  contract  would  appear  to  have  existed.  This,  however, 
would  not  confer  upon  the  company  the  right  to  furnish  Ught,  heat, 
or  power  to  abutting  owners  for  profit ;  in  other  words,  it  would  not 
be  broad  enough  to  confer  a  franchise  of  that  sort  upon  the  defendant 
Edison  Company.  This  proposition  has,  I  think,  received  judicial  sanc- 
tion in  Matter  of  Rhinehart  v.  Redfield,  Com'r,  93  App.  Div.  410,  87 
N.  Y.  Supp.  789,  which  was  unammously  affirmed  in  179  N.  Y.  569,  72 
N.  E.  1150,  upon  the  opinion  of  Woodward,  J.  See,  also,  People  ex 
rel.  Urban  Water  Supply  Co,  v.  Connolly,  86  Misc.  Rep.  670,  149  N. 
Y.  Supp.  563,  affirmed  164  App.  Div.  163,  149  N.  Y.  Supp.  693,  af- 
firmed 213  N.  Y.  706,  108  N.  E.  1105,  without  opinion. 

[3]  Among  other  defenses  which  it  asserts  the  defendant  Edison 
Company  alleges  in  its  answer  that  it  is  the  only  company  furnishing 
electric  current  for  light,  heat,  and  power  in  the  Thirtieth  ward  to  pub- 
lic and  private  consumers  (see  paragraph  36  of  its  answer).  It  alleges 
that  it  is  supplying  current  to  many  public  or  municipal  buildings  ^^nd 
plants  and,  in  addition,  to  approximately  10,000  private  consumers  with- 
in the  Thirtieth  ward ;  and  it  claims  to  have  expended  approximately 
$160,000  above  the  surface  and  $740,000  beneath  the  surface  of  the 
streets  in  that  ward,  in  addition  to  more  than  $2,000,000  in  the  construc- 
tion of^  its  generating  plant  at  Sixty-Sixth  street  and  the  New  York 
Bay  (paragraph  37).  TTie  argument  based  upon  these  facts  that  a  fran- 
chise was  granted  to  it  by  estoppel  or  acquiescence  is  unsound.  People 
ex  rel.  Browning,  King  &  Co.  v.  Stover,  145  App.  Div.  259,  262,  130 
N.  Y.  Supp.  92,  where  Scott,  J.,  points  out  the  distinction  which  exists 
in  this  respect  between  mandamus  to  compel  public  officials  to  perform 
their  duty  to  remove  street  encroachments  and  an  action  in  equity  to 
enforce  a  private  right. 

[4]  The  same  defendant  further  contends  that,  since  it  has  been 
taxed  yearly  by  the  state  on  its  franchise,  that  is  a  recognition  by  the 
state  of  the  existence  of  the  franchise  and  works  an  estoppel  against 
the  contrary  contention.  But  this  is  not  any  more  sound  than  the 
other  proposition.  See  Holmes  Electric  Protective  Co.  v.  Armstrong, 
97  Misc.  Rep.  184,  193-197,  162  N.  Y.  Supp.  770,  where  Hotchkiss,  J., 
discusses  the  question  with  care  and  precision. 

This  defendant  contends  furthermore  that  it  acquired  and  now  pos- 
sesses the  right  to  us©  the  streets  of  the  borough  of  Brooklyn  for  sup- 
plying electrical  current  for  public  or  private  uses  under  the  circum- 
stances set  forth  in  its  answer,  but  which  it  is  not  now  necessary  to 
review  in  view  of  the  conclusion  at  which  the  court  has  arrived. 

[5]  This  defendant  also  contends  that  the  relator,  as  a  citizen  and 
resident,  has  no  right  to  maintain  this  proceeding.  Such  a  right  has, 
however,  been  distinctly  enunciated.  People  ex  rel.  Pumpyansky  v. 
Keating,  168  N.  Y.  390,  61  N.  E.  637;  People  ex  rel.  Cross  v.  Aheam, 
124  App.  Div.  845,  109  N.  Y.  Supp.  249;  People  ex  rel.  Browning 
King  &  Co.  V.  Stover,  145  App.  Div.  259-263,  130  N.  Y.  Supp.  92; 
Acme  Realty  Co.  v.  Schinasi,  154  App.  Div.  307,  139  N.  Y.  Supp. 
266;  Southern  Leasing  Co,  v.  Ludwig,  168  App.  Div.  233,  153  N.  Y. 
Supp.  545,  reversed  upon  appeal  on  another  ground.    See  217  N.  Y. 
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100,  104,  111  N.  E.  470.  See,  also,  People  ex  rel.  Publicity  Leasing 
Co.  V.  Ludwig,  218  N.  Y.  540,  113  N.  E.  532. 

[6]  This  rule  being  clearly  established  in  this  state  by  recent  de- 
cisions, some  of  which  are  cited  in  the  brief  of  the  defendant  Edison 
Company,  the  court  notes,  with  regret,  that  that  brief  is  marred  by  a 
denunciation  of  the  plaintiff  as  a  "malicious  meddler"  and  by  disparag- 
ing remarks  concerning  his  occupation. as  that  of  painter  and  paper- 
hanger.  The  law  is  no  respecter  of  persons,  arid  it  ill  becomes  the 
counsel  for  a  public  service  corporation,  drawing  its  sustenance  from 
the  generous  breasts  of  the  puWic,  to  attack  the  motives  of  an  antago- 
nist upon  the  ground  that  his  occupation  is  lowly.  In  the  eyes  of  some 
persons  the  relator's  occupation  might  be  abstractly  regarded  as  quite 
as  honest  as  that  of  the  defendant  corporation.  In  the  eyes  of  the 
court. the  relative  integrity  of  the  litigants  in  their  business  dealings  is 
not  in  issue,  and  the  reference  in  the  brief  is  therefore  out  of  place. 

The  defendants  William  Williams,  as  commissioner  of  the  depart- 
ment of  water  supply,  gas  and  electricity  of  the  city  of  New  York,  and 
Lewis  H.  Pounds,  as  president  of  the  borough  of  Brookl)m,  who  are 
represented  in  this  proceeding  by  the  corporation  counsel  of  the  citj' 
of  New  York,  contend,  in  the  first  place,  that  the  petitioner  does  not 
show  a  clear  legal  right  to  a  peremptory  writ  of  mandamus,  and  that 
his  petition  does  not  present  a  case  for  the  issuance  of  such  a  writ,  and 
that,  if  any  writ  be  granted,  it  should  be  an  alternative  writ,  because 
the  replying  affidavit  submitted  on  behalf  of  those  defendants  denies 
certain  material  allegations  of  the  petition.  In  addition,  those  official 
defendants  argue  that  the  question  presented  by  the  petition  here  as 
to  the  right  of  the  Edison  Company  to  operate  in  the  Thirtieth  ward  of 
the  borough  of  Brooklyn  has  already  been  considered  and  passed  up- 
on or  was  involved  in  an  action  brou^t  by  the  said  company  and  by 
the  Amsterdam  Electric  Light,  Heat  &  Power  Company,  as  plaintiffs, 
to  restrain  the  board  of  estimate  and  apportionment  from  revoking  a 
permit  or  consent  granted  by  the  common  council  of  Brooklyn  on  De- 
cember 30,  1895,  to  the  State  Electric  Light  &  Power  Company,  which 
was  afterward  assigned  to  the  Amsterdam  Company.  In  that  action 
judgment  was  entered,  on  April  14,  1917,  restraining  the  mayor  of  the 
city  of  New  York,  the  members  of  the  board  of  estimate  and  appor- 
tionment, and  the  city  of  New  York  "from  taking  any  legal  or  other 
action  to  prevent  the  plaintiff  Amsterdam  Electric  Light,  Heat  & 
Power  Company,  from  exercising  the  rights  and  privileges  granted 
in  said  municipal  consent  or  franchise,  in  the  manner  therein  provided, 
for  any  cause  or  causes  alleged  to  have  existed,  or  heretofore  existing, 
prior  to  the  date  of  this  judgment."  And  the  cwnplaint  of  the  Edison 
Company  was  dismissed  upon  the  ground  that  its  relationship  to  the 
Amsterdam  Company  was  merely  tliat  of  a  stockholder,  and  that  it 
failed  to  prove  that  it  leased  the  franchise  of  the  Amsterdam  Company 
or  operated  imder  it  in  any  way.  I  understand  that  an  appeal  has  been 
or  is  about  to  be  taken  from  that  judgment;  and,  if  the  judgment  dis- 
missing the  Edison  Company's  complaint  should  be  reversed,  then  the 
question  of  the  right  of  the  Edison  Company  to  maintain  poles  and 
wires  in  tiio  Thirtieth  ward  would  again  cpnie  dii'ectly  in  issue  in  that 
action. 
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Under  the  facts  alibied  in  the  petition,  answers,  and  affidavits,  and 
■hereinbefore  adverted  to,  the  disposition  of  this  application  must  be 
controlled  by  the  gwieral  principles  which  the  courts  have  laid  down 
as  applicable  to  the  issuance  of  the  writ  of  mandamus. 

[7]  The  writ  of  mandamus  is  not  always  demandable  as  an  absolute 
right.  Its  issuance  lies  in  the  discretion  of  the  court ;  that  is,  the  ap- 
plication  is  addressed  in  the  first  instance  to  the  sound  discretion  of  the 
court  at  special  term  to  be  reviewed  by  the  Appellate  Division ;  and, 
where  it  appears  that  the  facts  are  such  as  to  justify  the  court  in  re- 
fusing the  writ  as  matter  of  discretion,  the  exercise  of  the  discretion 
•will  not  be  interfered  with  unless  it  appears  that  the  court  has  abused 
its  discretion.  Matter  of  Hart,  159  N.  Y.  278,  284,  54  N.  E.  44; 
People  ex  rel.  Lehmaier  v.  Interurban  R.  Co.,  177  N.  Y.  296,  302,  69 
N.  E.  596.    It  has  been  said: 

"The  writ  Is  employed  only  in  nnusual  cases  where  other  remedies  fall, 
and  It  Is  hedged  about  by  ipany  conditions  totally  Inapplicable  to  the  ordinary 
anlt  at  law.  The  applicant  must.  In  all  cases,  substantially  demonstrate  the 
propriety  and  Justice  of  his  case.  Nor  is  the  court  bound  to  take  the  case  as 
the  applicant  presents  It  It  may  consider  defendant's  rights,  the  interest 
of  third  persons,  the  Importance  or  unimportance  of  the  case,  and  the  appli- 
cant's conduct  in  determining  whether  or  not  the  writ  shall  go.  The  issuing 
of  the  writ,  therefore,  Is  generally,  almost  universally,  considered  discre- 
tionary, and  to  this  extent  only  la  the  proceeding  a  prerogative  one."  26 
Cyc.  144. 

The  writ  issues  only  in  case  of  necessity  to  prevent  injustice  or  great 
injury.  If  there  be  doubt  of  its  necessity  or  propriety,  it  will  not  go. 
As  C5lerke,  P.  J.,  remarks  in  People  ex  rel.  Commissioners  v.  Super- 
visors, 22  How.  Prac.  275 : 

"The  court  will  not  confine  Itself  to  a  consideration  of  the  technical  right, 
but  wHl  regard  the  equitable  circumstances  connected  with  the  application, 
and  the  consequences  which  would  result  from  granting  it,  and  if,  on  the 
wliole,  injustice  or  even  serious  public  inconvenience,  and  no  substantial  bene- 
fit would  follow,  the  writ  would  not  be  Issued." 

See,  also,  thfc  cases  cited  in  Matter  of  Burke  v.  Connolly,  76  Misc. 
Rep.  337,  135  N.  Y.  Supp.  179. 

[8]  Above  and  beyond  these  considerations  is  the  necessity  which 
the  relator  is  always  under,  in  an  application  of  this  nature  of  showing 
that  his  legal  right  to  the  performance  of  the  particular  act  of  which 
performance  is  sought  to  be  compelled,  is  clear  and  complete.  People 
ex  rel.  McMackin  v.  Board  of  Police,  107  N.  Y.  235,  13  N.  E.  920, 
which  lays  down  this  rule,  and  has  been  followed  in  numerous  deci- 
sions. This  the  relator  has  failed  to  do  in  the  instant  case,  and  es- 
pecially by  reason  of  the  denials  of  material  facts  stated  in  the  petition. 

Applying  these  principles  here,  it  follows  that  the  application  for  a 
peremptory  writ  should  be  denied  both  as  matter  of  right  and  in  the 
exercise  of  discretion. 

[9]  It  has  been  said  that  an  alternative  writ  will  not  be  granted 
where  it  appears  that  a  peremptory  writ  should  not  issue.  This  is  not 
the  law  in  this  state.  It  is  true,  of  course,  that  the  court,  in  consider- 
ing whether  the  applicant  is  entitled  to  a  peremptory  writ  of  manda- 
mus, must  disregard  any  averments  contained  in  his  papers  which  are 
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denied  in  the  opposing  affidavits  and  assume  the  facts  set  out  in  the 
latter  to  be  true.  People  ex  rel.  Lewis  v.  Brush,  146  N.  Y.  60,  40  N. 
E.  502;  People  ex  rd.  Corrigan  v.  Mayor,  149  N.  Y.  215,  43  N.  E- 
554;  Matter  of  Haebler  v.  N.  Y.  Produce  Exchange,  149  N.  Y.  414, 
418, 44  N.  E.  87 ;  People  ex  rel.  Buffalo  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  156 
N.  Y.  570,  571,  51  N.  E.  312.  The  reason  for  this  rule  is  that  upon  tho 
motion  for  a  mandamus  the  opposing  affidavits  are  equivalent  to  a 
demurrer,  and  the  question  must  be  determined  upon  the  assumption 
that  the  averments  of  the  o{^>osing  affidavits  are  true. 

[10]  But  it  is  also  true,  as  stated  in  People  ex  rel.  Gardiner  v.  GofF, 
27  Misc.  Rep.  331,  57  N.  Y.  Supp.  1106,  by  Giegerich,  J.,  that,  where 
it  appeared  from  an  examination  of  the  opposing  affidavits  that  they 
contained  a  denial  of  the  allegations  contained  in  the  moving  affidavits, 
an  alternative  writ  should  be  granted;  and  he  cited  High  on  Extr. 
Legal  Rem.  §  547a,  and  People  v.  R.  W.  &  O.  R.  R.  Co.,  103  N.  Y.  95, 
105,  8  N.  E.  369,  372,  in  which  case  the  Cot^rt  of  Appeals,  speaking 
through  Earl,  J.,  said : 

"Where  the  material  alle^tlons  of  the  application  for  a  writ  are  xmt  In 
Issue,  or  where  the  answering  affldaTlts  contain  allegations  showing  that  a 
peremptory  writ  ought  not  to  be  Issued,  the  court  should  award  an  alternative 
mandamus  In  the  first  Instance,  In  order  that  the  Issues  of  fact  may  be  regular- 
ly tried  before  the  proper  tribunal." 

The  affidavit  and  answer  of  the  defendant  Edison  Company  puts  in 
issue  various  material  allegations  of  the  petition,  and  in  addition  sets 
out  at  considerable  length  facts  upon  which  it  bases  its  contention  that 
the  petition  should  be  denied.  Many  of  these  facts  are  denied  in  the 
replying  affidavits  submitted  on  behalf  of  tlie  relator  and  the  corpora- 
tion counsel. 

It  is  true  that  the  petition  does  not  in  terms  ask  that  an  alternative 
writ  be  issued,  but  in  the  brief  submitted  for  the  relator  it  is  requested 
that  an  alternative  writ  be  issued  in  the  event  of  the  denial  of  the  ap- 
plication for  the  peremptory  writ,  and  the  corporation  counsel  asks 
that  in  any  event  no  peremptory  writ,  but,  at  most,  an  alternative  writ 
be  issued.  The  Appellate  Division  of  the  First  Department,  in  Jones 
V.  Willcox,  80  App.  Div.  167,  80  N.  Y.  Supp.  420,  held  that  the  court 
might  grant  an  alternative  writ  even  if  not  prayed  for,  upon  refusal 
of  an  application  for  a  peremptory  writ. 

In  view,  therefore,  of  the  importance  of  the  questions  involved  and 
of  the  issues  of  fact  which  are  raised  by  the  pleadings,  an  alternative 
writ  should  issue  to  determine  all  disputed  questions  of  fact  between 
the  parties.  Let  the  order  determining  the  issues  of  fact  to  be  stated 
in  the  writ  be  settled  on  notice  to  all  parties.  It  will  provide  that  the 
return  to  the  writ  be  filed  at  the  office  of  the  clerk  of  the  county  of 
Kings,  in  which  county  the  court  directs  the  issues  of  fact  to  be  tried, 
pursuant  to  section  2Cfe4  of  the  Civil  Code.    No  costs  of  this  motion. 
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aOO  Misc.  Rep.  89T) 

FEITZ  SOHULZ,  JB.,  CO.  v.  BAIMES  &  CO. 

(Snpreme  Oouit,  Ai^elUte  Tuna,  First  Department.    July  19,  1917.) 

1.  AVab  «=>15— Couuebcial  Deauros  with  the  Eneut. 

After  a  formal  declaration  of  war,  It  Is  illegal  for  any  resident  of  the 
United  States  to  hare  any  dealings  with  adherents  of  the  public  enemy. 

2.  Wab  «=»10(2)— Bitect  on  Civil  Kembdies— Actions  by  Cobpobations. 

So  long  as  a  corporation  created  by  any  American  state  still  has  legal 
existence,  and  officers  or  agents,  with  authority  to  do  business  or  bring 
actions,  it  cannot  be  deprived  of  access  to  the  courts  for  the  protection 
of  its  legal  rights,  thon^  nearly  all  of  Its  stockholders  are  alien  eneuiies 
living  In  Germany,  especially  where  a  majority  of  its  directors,  including 
Its  managing  director,  are  residents  of  the  United  States,  and  the  cor- 
poration is  therefore  under  the  control  of  reaidenta. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Fritz  Schulz,  Jr.,  Company  against  Raimes  &  Co. 
From  an  order  ^99  Misc.  Rep.  626,  164  N.  Y.  Supp.  454)  denying  a 
motion  to  stay  the  plaintiff  from  further  prosecuting  the  action  until 
determination  of  the  present  war  between  the  Empire  of  Germany  and 
the  United  States,  on  the  ground  that  plaintiff  was  an  alien  enemy, 
defendant  appeals.    Affirmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Gerard  Roberts,  of  New  York  City,  for  ai^ellant. 
Katz  &  Sommerich,  of  New  York  City  (Maxwell  C.  Katz  and  Otto 
C.  Sommerich,  both  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  Jersey.  Its  capital  stock  consists 
of  SO  shares.  Forty-seven  shares  are  owned  by  a  German  corporation 
and  a  German  citizen  resident  in  Germany.  One  share  each  is  owned 
by  W.  H.  Hoople,  R.  S.  Despard,  and  A.  H.  Posselt.  Mr.  Posselt  is 
the  manager  of  the  corporation,  and  is  an  Austrian  citizen,  who  has 
declared  his  intention  of  becoming  a  citizen  of  the  United  States,  and 
who  resides  in  this  country.  He  has  always  been  employed  and  paid 
by  the  German  corporation  to  look  after  its  interests  in  this  country. 
Practically  the  entire  business  of  the  plaintiff  corporation,  technical 
as  well  as  executive,  has  been  managed  by  him.  H.  W.  Hoople  and 
R.  S.  Despard  are  American  citizens,  and  they,  together  with  Posselt 
and  one  Fritz  Philipp,  a  citizen  and  resident  of  Germany,  constitute 
the  board  of  directors.  The  defendant  has  made  a  motion  to  stay  the 
plaintiff  from  further  prosecuting  the  action  until  the  termination  of 
the  present  war  between  Germany  and  the  United  States  of  America, 
on  the  ground  that  the  plaintiff  is  an  alien  enemy.  •  From  the  order 
denying  the  motion,  the  defendant  now  appeals. 

[1]  After  a  formal  declaration  of  war,  it  is,  of  course,  illegal  for 
any  resident  of  the  United  States  to  have  any  dealings  with  adherents 
of  the  public  enemy.  As  a  logical  result  of  this  rule,  the  courts  of  this 
country  have  in  previous  wars  been  closed  to  enemy  suitors,  upon  the 
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theory  that  our  courts  cannot  or  should  not  compel  our  citizens  to 
make  payments  to  or  have  dealings  with  an  enemy,  which,  under  our 
public  law,  would  be  illegal.  Our  courts  have  apparently  uniformly- 
held  that  though,  upon  a  declaration  of  war,  debts  owing  to  enemies 
are  neither  canceled  nor  confiscated,  yet  payment  of  such  debts  to 
enemies,  whether  voluntarily  or  under  order  of  the  court,  is  suspended 
during  hostilities.  Since  the  beginning  of  the  present  war,  however, 
there  has  been  considerable  discussion  and  difference  of  opinion  as  to 
whether  the  courts  should  be  closed  to  enemies,  from  the  very  fact 
that  legally  a  state  of  war  exists,  or  whether  the  existence  of  a  state 
of  war  merely  authorizes  the  President  by  proclamation  or  executive 
order  to  deny  access  to  the  courts  to  alien  enemies.  We  need  not 
however,  now  determine  whether,  in  the  absence  of  such  a  proclama- 
tion and  of  any  formal  abrogation  of  treaties  with  Germany,  a  resi- 
dent of  Germany  shall  have  access  to  our  courts.  The  plaintiff  in  this 
case  is  a  corporation  organized  under  the  laws  of  New  Jersey,  and 
unless  such  a  corporation  can  be  considered  a  resident  or  adherent 
of  an  enemy  country,  the  usual  disabilities  of  alien  enemies  cannot 
affect  the  present  plaintiff's  right  of  access  to  our  courts. 

The  case  presents  the  interesting  question  whether  a  corporation 
organized  under  the  laws  of  one  of  the  states  of  this  country,  but 
owned  principally  by  alien  enemies  living  in  Germany,  is  to  be  pre- 
cluded during  the  war  from  access  to  our  courts.  The  corporation, 
being  organized  under  the  laws  of  New  Jersey,  can,  of  course,  be  an 
alien  enemy  only  if  our  courts  have  a  right  to  look  behind  the  cor- 
porate entity  and  to  determine  the  character  of  the  corporation  by 
the  residence  and  character  of  its  members.  A  somewhat  similar  case 
has  recently  arisen  in  England,  reported  under  the  name  of  Daimler 
Company,  Ltd.,  v.  Continental  Tire  &  Rubber  Company,  and  the  de- 
cisions of  the  Court  of  Appeal  and  of  the  House  of  I/Ords  are  re- 
ported, respectively,  in  [1915]  1  King's  Bench  Div.  893,  and  [1916] 
2  Appeals  Cases,  307.  In  that  case  it  appears  that  all  the  capital  stock 
of  the  corporation,  with  the  exception  of  a  single  share,  was  held  by 
subjects  of  the  German  Empire,  resident  in  Germany.  'The  one  share 
was  registered  in  the  name  of  the  secretary  of  the  company,  who  was 
bom  in  Germany  and  resided  in  London,  and  in  1910  became  a  natu- 
ralized subject  of  the  crown.  All  the  directors  were  subjects  of  the 
German  Empire,  and  three  of  the  four  directors  were  resident  in  Ger- 
many when  the  war  was  declared.  The  fourth  had  previously  re- 
sided in  England,  and  left  the  country  for  Germany  on  the  outbreak 
of  the  war.  The  trial  court  and  the  Court  of  Appeal  both  held  that, 
in  spite  of  these  facts,  the  corporation,  being  organized  in  England, 
was  not  an  alien  enemy,  and  had  a  right  to  sue  in  the  courts  of  Great 
Britain.  The  House  of  Lords  subsequently  reversed  that  judgment 
upon  another  point,  but  they  considered  it  necessary  to  discuss  the 
my.in  point  of  the  case,  and  six  of  the  eight  judges  indicated  unmis- 
takably that  they  considered  the  case  wrongly  decided  in  that  point 
also  in  the  court  below. 

In  the  present  case,  the  learned  justice  below  has  decided  that  the 
courts  of  this  country  should  follow  the  decision  of  the  Court  of  Ap- 
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peal,  rather  than  the  decision  of  the  House  of  Lords,  on  the  ground 
that  it  is  in  line  with  our  own  public  policy  and  decisions,  especially 
-with  the  decision  in  the  case  of  Society  for  the  Propagation  of  the 
Gospel  V.  Wheeler,  22  Fed.  Cas.  756  (Case  No.  13,156).  In  that  case, 
Mr.  Justice  Story,  sitting  as  Circuit  Justice,  wrote  an  opinion  in  which 
he  decided  that  a  British  corporation,  with  British  stockholders,  might 
have  a  right,  even  during  the  war  of  1812,  to  sue  in  the  courts  of  Ais 
<ountry;  but  his  decision  is  based  entirely  upon  a  technical  point  of 
pleading,  and  the  opinion  itself  is  certainly  no  authority  for  the  view 
that  a  domestic  corporation  composed  of  alien  enemy  members  can- 
not be  an  alien  enemy  itself.  In  fact,  when  the  Daimler  Case  was  de- 
■cided  in  the  English  Court  of  Appeal,  Bulkley,  J.,  dissented  from  the 
prevailing  opinion,  written  by  Lord  Reading,  and  he  cited  as  authority 
for  his  views  the  opinion  of  Mr.  Justice  Story  in  this  case. 

It  is  true  that  Justice  Story  did  sustain  the  jurisdiction  of  the  court 
in  spite  of  the  fact  that  the  writ  averred  that  all  the  members  of  the 
corppration  were  "subjects  of  the  king  of  the  United  Kingdom  of 
Creat  Britain  and  Ireland";  but  he  so  decided  only  on  the  ground 
that  such  averments  as  pleaded  did  not  necessarily  show  that  the  mem- 
bers were  actually  attached  to  the  enemy  or  resident  in  enemy  ter- 
ritory, and  he  could  reach  the  conclusion  that  a  British  corporation 
could  sue  in  our  courts  while  we  were  at  war  with  Great  Britain  only 
by  holding  that  the  residence  or  national  character  of  a  corporation 
was  not  fixed  by  its  place  of  incorporation,  but  that  the  courts  may 
determine  the  character  of  the  corporation  from  the  character  of  its 
members. 

"Iiet  us  now  advert  to  the  second  objection,  which  is  that  the  members  of 
the  corporation  are  all  alien  enemies.  In  the  writ.  It  is  expressly  alleged  that 
all  the  members  are  aliens  and  subject  to  the  king  of  the  United  Kingdom  ot 
Great  Britain  and  Ireland.  It  does  not,  however,  hence,  necessarily  follow  that 
they  are  alien  enemies.  This  averment  In  the  writ  was  proper,  If  not  indeed 
Indispensable,  In  order  to  sustain  the  jurisdiction  of  this  court;  for  the 
•corporation,  as  sudi,  might  perhaps  have  no  authority  whatsoever  to  maintain 
an  action  here,  under  the  limited  jurisdiction  confided  t^  the  Constitution  of 
the  United  Stetes  to  their  own  courts.  But  in  the  character  of  its  members, 
as  aliens,  we  have  incontestable  authority  to  enforce  the  corporate  rights ;  and 
It  has  been  solemnly  settled  by  the  SuiH-eme  Court  that  for  this  purpose  the 
■ocmrt  will  go  beUnd  the  corporate  name,  and  see  who  are  the  parties  really 
interested.  Bank  of  U.  S.  v.  Deveaux,  5  Cranch  (9  U.  S.)  61  [3  L.  Ed.  3S1.  And 
if,  for  this  purpose,  the  court  will  ascertain  who  the  corporators  are.  It 
seems  to  follow  that  the  character  of  the  corporators  may  be  averred,  not 
only  to  sustain,  but  also  to  bar,  an  action  brought  in  the  name  of  the  cor- 
poration. It  might  •  •  •  have  been  pleaded  in  this  case,  even  If  the 
corporation  had  been  established  In  a  neutral  country,  that  all  its  members 
were  alien  enemies;  •  •  •  upon  such  a  plea,  with  proper  averments.  It 
would  have  deserved  great  consideration  whether  it  was  not,  pendente  bello, 
an  effectual  bar.  Where  the  corporation  is  established  in  the  enemy's  country, 
the  plea  would  a  fortiori  apply."    22  Fed.  Cas.  765. 

It  is  to  be  noted,  however,  that  the  opinion  in  Society  for  the  Prop- 
ogation  of  the  Gospel  v.  Wheeler,  supra,  rests  upon  the  authority  of  the 
decision  of  Chief  Justice  Marshall  in  Bank  of  the  United  States  v. 
Deveaux,  5  Cranch,  61,  3  L.  Ed.  38,  and  it  would  seem  that  the  au- 
thority of  that  case  has  been  much  limited,  if  not  overruled,  by  subse- 
quent cases,  and  at  the  present  time  the  courts  of  this  country  are  en- 
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tirely  wedded  to  the  doctrine  that  the  corporators  of  a  corporation  are 
conclusively  presumed  to  be  citizens  of  the  same  state  as  the  corpo- 
ration. 

Lord  Reading  ([1915]  1  K.  B.  Div.  908),  in  analyzing  the  United 
States  cases  on  this  subject  states: 

"There  remains,  bowever,  the  case  decided  in  1809  (Bank  of  the  United 
States  T.  Dereauz,  5  Cranch,  61  [3  L..  Ed.  38]),  upon  which  much  reliance  was 
placed  by  Mr.  Leslie  Scott.  The  Supreme  Court  of  the  United  States  there  de- 
cided that  the  court  could  look  beyond  the  corporate  name  and  notice  the 
character  of  the  individuals  who  composed  the  corporation  and  treat  them  sub- 
stantially as  parties  of  the  controversy.  The  question  at  issue  arose  from  a 
peculiarity  of  the  Constitution  of  the  United  States.  The  state  courts  alone 
have  Jurisdiction  to  try  all  dvll  actl<His  except  In  certain  cases  reserved  by  the 
Constitution  and  the  Judiciary  Law  to  the  federal  courts.  One  of  these  reserv- 
ed cases  is  where  a  citizen  of  one  state  sues  a  dtlsen  of  another.  A  suit  having 
been  brought  In  the  federal  court  in  the  corporate  name  of  the  bank.  It  was 
held  by  the  Supreme  Court  that  a  corporation  aggregate  cannot  In  Its  cor- 
porate capacity  be  a  citizen,  and  therefore  had  no  right  of  access  to  the  fed- 
eral court,  though  It  was  Incorporated  In  and  by  one  state  and  was  suing  the 
citizen  of  another  state.  However,  Marshall,  C.  J.,  who  delivered  the  opinion 
of  the  court,  held  that,  although  the  corporation  could  not  be  a  citizen,  the 
court  could  look  behind  the  corporate  name  to  ascertain  the  individuals  com- 
posing It,  so  as  to  determine  whether  they  were  citizens  of  one  state  suing 
the  citizens  of  another.  The  learned  Chief  Justice  based  his  Judgment  up<»i 
City  of  London  v.  Wood  (1701)  12  Mod.  669,  which  he  treated  as  aa  au- 
thority fpr  his  decision  that  the  court  could  look  behind  the  corporate  name. 
Upon  an  examination  of  that  case,  and  notwithstanding  the  high  authority  ot 
the  learned  Chief  Justice,  it  does  not  support  so  sweeping  a  preposition.  It 
was  a  case  of  a  very  special  character.  An  action  was  brought  by  the  mayor 
and  commonalty  of  the  city  of  London  In  the  Court  of  the  Mayor  and  Alder- 
men of  London.  Objection  was  taken  that  the  mayor,  who  was  the  head 
of  the  dty,  without  whom  the  city  had  no  ability  or  capacity  to  sue,  was  also 
the  very  person  before  whom  the  action  was  brought  for  trial.  The  Court 
of  King's  Bench  naturally  shrank  from  upholding  a  Judgment  given  under 
such  circumstances,  and  held  that  the  objection  was  fatal,  upon  the  principle 
that  a  judge  must  not  be  an  Interested  party  in  the  suit  before  him.  A  per- 
son cannot  be  both  party  and  Judge  In  the  same  suit.  The  familiar  Instance 
Is  that  of  a  Judge  who  is  a  shareholder  in  a  railway  company  sued  for  dam- 
ages. It  is  the  Judge's  duty  to  declare  his  Interest  to  the  parties,  and  imJess 
they  agree  to  waive  any  objection  he  cannot  try  the  case  The  absence  of  such 
declaration  and  assent  of  the  parties  is  the  explanation  of  this  case.  It 
is  to  be  observed  that  in  the  decisions  of  our  courts  this  case  has  not  been 
relied  upon,  and  certainly  has  not  been  followed,  as  an  authority  for  any  such 
proposition  as  was  argued  before  us. 

"Since  the  argument,  an  examination  of  American  authorities  has  disclosed 
that  the  case  of  Bank  of  U.  S.  v.  Deveaux,  5  Cranch,  61  [3  L.  Ed.  38],  has 
not  since  Its  decision  found  favor  in  the  Supreme  Court  of  the  United  States. 
In  1844,  In  the  case  of  IjOulsvlUe  Eailway  Company  v.  Letsou  (1844)  2  How. 
497,  at  page  555  [11  L.  Ed.  353],  the  Supreme  Court  thought  that  that  case 
had  gone  too  far,  and  held  that  'a  corporation  created  by  a  state  to  perform 
Its  functions  under  the  authority  of  that  state  and  only  suable  there,  though 
It  may  have  members  out  of  the  state,  seems  to  us  to  be  a  person,  thou^  an 
artificial  one,  inhabiting  and  belonging  to  that  state,  and  therefore  entitled, 
for  the  purpose  of  suing  and  being  sued,  to  lie  deemed  a  citizen  of  that  state. 
We  remarked,  too,  that  the  cases  of  Strawbridge  y.  Curtis  and  the  Bank  v. 
Deveaux  have  never  been  satisfactory  to  the  bar,  and  that  they  were  not, 
especially  the  last,  entirely  satisfactory  to  the  court  that  made  them.  They 
have  been  followed  always  most  reluctantly  and  with  dissatisfaction.  By 
no  one  was  the  correctness  of  them  more  questioned  than  by  the  late  Chief 
Justice  who  gave  them.  It  is  within  the  knowledge  of  several  of  us  that  he 
repeatedly  expressed  regret  that  those  decisions  had  been  made,  adding, 
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whenever  the  subject  was  mentioned,  that,  If  the  point  of  Jurisdiction  was  an 
original  one,  the  conclusion  wonld  be  different  We  think  we  may  safely 
assert  that  a  majority  of  the  members  of  this  court  have  at  all  times  par- 
taken of  the  same  regret,  and  that  whenever  a  case  has  occurred  on  the  circuit 
luTolTlng  the  application  of  the  case  of  Bank  t.  Deveeui:,  It  was  yielded  to 
because  the  decision  had  been  made  and  not  because  It  was  thought  to  be 
right'  In  1895,  lO)  the  case  of  St  Louis  &  San  Francisco  Ry.  ▼.  James,  161 
U.  S.  545  [16  Sup.  Ot  621,  40  L.  Ed.  S02],  the  Supreme  Court  again  approved 
the  view  that  Bank  v.  Deveanx  had  gone  too  far,  and  held  that  there  was 
an  Indisputable  legal  presumption  that  a  corporation  Is  composed  of  citizens  of 
the  state  which  created  it,  and  that  presumption  of  citixenshlp  is  one  of  law, 
not  to  be  defeated  by  evidence  to  the  contrary.  Although  not  binding  upon  us, 
the  decision  of  Marshall,  O.  J.,  and  of  the  Supreme  C!ourt,  Is  entitled  to  our 
very  high  respect,  and  this  has  caused  us  to  give  our  most  careful  considera- 
tion to  this  Judgment.  It  is  satisfactory  to  find  In  the  result  that  the  law  of 
the  United  States  Is  that  the  corporation  Is  regarded  as  a  citizen  of  the  state  in 
which  It  Is  created,  and  Is,  therefore,  not  In  conflict,  but  In  harmony,  with  our 
law." 

The  principal  opinion  in  the  House  of  Lords,  written  by  Lord  Par- 
ker of  Waddington,  also  considers  the  United  States  cases,  but  draws 
very  different  deductions  from  them,  saying  ([1916]  2  App.  Cases, 
341): 

"So  far  as  I  can  find,  this  precise  question  has  been  asked  heretofore  once, 
and  once  only,  namely  In  argument  In  the  case  of  Bank  of  U.  S.  v.  Deveaux. 
The  argument  of  Marshall,  O.  J.,  did  not  answer  It,  though  he  decided  In 
favor  of  the  party  whose  counsel  suggested  this  point  as  part  of  a  wider  ar- 
^ment  Accordingly,  all  that  can  be  said  is  that  the  suggestion  cannot  have 
shocked  that  Jurist,  and  his  actual  decision  proceeds  upon  the  assumption 
that  for  certain  purposes  a  court  must  look  behind  the  artificial  persona — the 
corporation — and  take  account  of  and  be  guided  by  the  personalities  of  the 
natural  persons,  the  corporators. 

"In  the  Court  of  Appeal  the  Lord  Chief  Justice  expressed  the  opinion  that 
the  Judgment  of  Marshall,  O.  J.,  had  not  been  approved  in  later  cases  before 
the  Supreme  Court  of  the  United  States.  I  have  examined  the  cases  In 
question  (Louisville,  Cincinnati  &  Charleston  Railroad  Co.  v.  Letson  and  St. 
Louis  &  San  Francisco  Ry.  Co.  v.  James)  and  have  come  to  the  conclusion 
that,  so  far  as  is  material  to  the  question  in  hand,  they  do  not  bear  out  this 
criticism.  This  Is  how  the  matter  stands:  Under  the  Constitution  of  the 
Doited  States,  Jurisdiction  is  given  to  the  federal  Circuit  Conrt  to  decide  con- 
troversies between  'citizens'  of  dlfterent  states.  In  the  case  in  question 
Marshall,  C.  J.,  held  that  an  artificial  pers<Hi  could  not  be  a  citizen  for  this 
purpose,  but,  not  to  deny  Justice  to  a  corporation,  he  toc^  cognizance  of  the 
corporators,  and,  finding  them  all  to  be  citizens  of  the  state  which  had  in- 
corporated the  plaintiff  bank,  he  admitted  Jurisdiction,  treated  the  bank  like  a 
(dtlzen  of  that  state,  and  entertained  the  suit.  It  was  afterwards  contended, 
and  for  some  time  with  success,  that  this  decision  applied  only  when  all  the 
incorporators  were  citizens  of  that  state,  and  that  It  required  a  refusal  of 
Jurisdiction  when  some  of  them  were  citizens  of  another  state.  It  was  in  this 
stage  that  he  expressed  the  doubts  referred  to  In  the  Judgment  below.  Long 
after  his  time,  the  matter  was  at  last  set  at  rest  in  the  case  of  St.  Louis,  etc.. 
By.  Ca  V.  James,  when  the  court  surveyed  all  the  different  phases  of  the 
controversy.  What  Is  remarkable  Is  the  way  in  which  this  was  done.  The 
federal  courts  did  not  Ignore  the  existence  of  the  corporators,  and  fixed  their 
attention  on  the  place  where  the  corporation  was  chartered,  or  the  state 
under  whose  laws  It  was  registered.  They  continued  to  fix  their  attention 
upon  dtisen  corporators,  but  they  conclusively  and  Incontestably  presumed 
tliat  they  were  all  citizens  of  the  state  of  the  Incorporation.  Such  bearing, 
therefore,  as  these  cases  have  upon  the  present  question,  is  in  favor  of  the 
appellants,  for  it  Is  plain  that  great  Judges,  trained  In  the  principles  of  the 
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English  commMi  law,  have  not  found  it  oontraiy  to  principle  to  look,  at 
least  for  some  purposes,  beMnd  the  corporation  and  consider  tlie  quality  of  its 
members." 

This  analysis  of  these  cases  by  Lord  Parker  of  Waddington  is  ob- 
viously not  accurate.  In  the  case  of  Bank  of  U.  S.  v.  Deveaux,  it  ap- 
peared that  the  bank  brought  an  action  in  the  Circuit  Court  of  the 
United  States,  described  itself  as  "the  President,  Directors  and  Com- 
pany of  the  Bank  of  United  States,  which  bank  was  established  under 
an  act  of  Congress,"  etc.  The  record  contained  an  averment  that  the 
plaintiffs  "are  citizens  of  the  state  of  Pennsylvania,  and  the  said 
Deveaux  and  Robinson  are  citizens  of  the  state  of  Georgia."  The 
court  by  Marshall,  C.  J.,  decided  that  a  corporation  could  not  itself  be 
a  "citizen,"  within  the  meaning  of  Judiciary  Act  Sept  24,  1789,  c.  20, 
1  Statutes  at  Large,  73,  which  limits  the  jurisdiction  of  the  federal 
courts  to  "controversies  between  citizens  of  different  states.  In  order, 
however,  to  sustain  the  jurisdiction  of  the  court  and  to  carry  out  the 
evident  intent  of  Congress,  the  court  decided  that  it  might  consider  the 
corporation  "as  a  company  of  individuals,  who  in  transacting  their 
joint  concern  may  use  a  legal  name,"  and  that  consequently  the  aver- 
ment that  the  plaintiffs  are  "citizens  of  the  state  of  Pennsyh-ania" 
was  sufficient  to  give  jurisdiction  of  the  action  to  the  federal  court. 
The  principle  of  that  case  has  been  summed  up  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  St.  Louis  &  San  Francisco  Ry.  v. 
James,  161  U.  S.  548,  16  Sup.  Ct.  621,  40  L.  Ed.  802,  as  follows: 

"Before  leaving  this  case  it  should  be  noted  that  the  United  States  Bank  was 
not  a  corporation  of  the  state  of  Pennsylvania,  but  of  the  United  States.  The 
decision,  therefore,  was  to  the  effect  that,  where  it  appeared  that  a  corporation 
plaintiff,  regardless  of  Its  origin,  was  composed  of  aliens,  or  of  citizens  of  a 
different  state  from  the  defendant,  the  plaintiff,  though  suing  in  Its  corporate 
name,  could  make  the  averment  that  the  Individuals  who  composed  the  corpo- 
ration were  such  aliens  or  citizens  of  a  different  state,  and  such  averment,  if 
not  traversed,  would  sustain  the  jurisdiction.  The  principle  of  the  case  makes 
the  individual  corporators  the  real  parties  to  the  suit." 

Of  course,  since  the  United  States  Bank  was  not  a  corporation  creat- 
ed by  any  state,  the  court  could  obviously  not  find  that  it  was  domiciled 
in  any  state  by  applying  the  usual  rule  that  a  corporation  may  be  con- 
sidered as  domiciled  in  the  state  which  created  it  and  which  has  power  to 
regulate  its  business.  In  order,  then,  to  determine  the  residence,  domi- 
cile, or  citizenship,  if  such  there  be,  of  the  corporation,  it  was  obliged 
to  apply  novel  rules.  In  so  far,  however,  as  that  case  was  decided  upon 
the  principle  that,  in  an  action  to  which  a  corporation  is  a  party,  the 
real  parties  to  the  suit  are  the  corporators,  and  that  the  jurisdiction 
of  the  federal  court  must  be  determined  by  the  pleading  and  proof  of 
the  citizenship  of  the  corporators,  it  has  never  met  with  favor,  and  the 
principle  was  expressly  repudiated  in  the  case  of  Louisville  Railroad 
V.  Letson,  2  How.  497,  at  page  557,  11  L.  Ed.  353,  where  the  court 
stated : 

"But  hitherto  we  have  reasoned  upon  this  case  upon  the  supposition  that,  in 
order  to  found  the  Jurisdiction  in  cases  of  corporations,  it  is  necessary  there 
should  be  an  averment,  which,  If  contested,  was  to  be  suppwrted  by  proof, 
that  some  of  the  corporators  are  citizens  of  the  state  by  wlilch  the  corpora- 
tion was  created,  where  it  does  its  business,  or  where  it  may  be  sued.    But 
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this  has  been  dobe  in  deference  to  tHe  doctrines  of  former  oakes  lH  tills  conrt, 
apon  which  we  have  been  commenting.  But  there  is  a  broader  ground  npoa 
which  we  desire  to  be  understood,  upon  wlddi  we  altogether  rest  our  present 
Judgment,  although  It  might  be  maintained  upon  the  narrow  ground  al- 
ready suggested.  It  is  that  a  corporation,  created  by  and  doing  business  in 
a  particular  state,  is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  state,  for  the  pur- 
poses of  its  Incorporation,  caiwble  of  being  treated  as  a  dtlsen  of  that  state,  as 
much  as  a  natural  person.  Like  a  dtliien.  It  makes  contracts,  and'  though  In 
regard  to  what  it  may  do  in  some  particulars  it  differs  from  a  natural  person, 
and  in  this  especially,  the  manner  in  which  It  can  sue  and  be  sued,  it  Is  sub- 
stantially, within  the  meaning  of  the  law,  a  citizen  of  the  state  whldi  created 
it,  and  where  its  business  is  done,  for  all  the  purposes  of  suing  and  being 
sued." 

It  is  true  that  in  several  subsequent  cases  the  Supreme  Court  has 
continued  to  allude  to  the  corporators  as  the  real  parties  (see  St.  Louis 
&  San  Francisco  Ry.  Co.  v.  James,  supra,  and  cases  collated  in  that 
opinion),  but  the  result  of  these  decisions  is  that : 

"There  is  an  indisputable  legal  presumption  that  a  state  corporation,  when 
sued  or  suing  In  a  Circuit  Court  of  the  United  States,  is  composed  of  dtlzeus 
of  the  state  which  created  It,  and  hence  such  a  corporation  is  itself  deemed 
to  come  within  that  provision  of  the  Constitution  of  the  United  States 
wlilch  confers  Jurisdiction  upon  the  federal  courts  in  'controversies  between 
citizens  of  diilerent  states.' " 

[2]  Throughout  all  these  decisions  the  courts  have  indicated  prac- 
tically unanimously  that  they  regard  a  corporation  as  an  entity  sepa- 
rate and  apart  from  its  corporators,  that  its  domicile  is  as  a  matter  of 
bw  within  the  state  of  its  creation,  and  that  the  courts  will  not  regard  it 
merely  as  an  association  of  individuals,  or  regard  the  domicile  or  char- 
acter of  the  corporators  as  affecting  the  domicile  or  character  of  the 
corporation.  It  may  be  that,  where  a  corporation  is  composed  entirely 
of  alien  enemies  residing  in  an  enemy  country,  a  situation  will  arise 
requiring  the  interposition  of  a  receiver  or  conservator  to  take  charge 
of  the  corporate  affairs,  because  none  of  the  members  can  legally  dral 
with  the  corporation  or  actually  manage  its  affairs;  it  may  be  that  a 
corporation  will  be  unable  to  distribute  its  profits  for  the  same  reason. 
So  long,  however,  as  a  corporation  created  by  any  state  still  has  legal 
existence,  and  officers  or  agents  with  autherity  to  do  business  or  to 
bring  actions,  it  cannot  be  deprived  of  access  to  the  courts  for  the 
protection  of  its  legal  rights. 

In  so  far  as  the  House  of  Lords  has  announced  a  different  rule  in 
the  Daimler  Case,  it  is  not  in  accordance  with  the  decisions  of  our 
courts,  nor  with  the  powers  of  the  individual  state  to  regulate  the  pro- 
ceedings and  powers  of  the  corporations  which  it  creates.  Even  that 
decision,  however,  is  not  real  authority  for  the  contention  of  the  de- 
fendant in  this  case.  The  decision  of  Lord  Parker  is  summed  up  in 
these  words : 

"(1)  A  company  Incorporated  in  the  United  Kingdom  is  a  legal  entity,  a 
creation  of  law,  with  the  status  and  capacity  wbldi  the  law  confers.  It  Is 
not  a  natural  person,  with  mind  or  conscience.  To  use  the  language  of  BulKiey, 
J.:  'It  can  be  neither  loyal  nor  disloyal.    It  can  be  neither  friend  nor  enemy.' 

"(2)  Such  a  company  can  only  act  through  agents  properly  authorized,  and 
80  long  as  it  is  carrying  on  business  in  this  country'  throu^  agents  so  author- 
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ized  wbo  reside  in  this  or  a  friendly  country  it  Is  prima  fade  to  be  regarded  as 
a  friend,  and  all  bis  majesty's  lieges  may  deal  with  It  as  sucb. 

"(3)  Sucb  a  company  may,  however,  assume  an  enemy  character.  This 
will  be  the  case  of  its  agents  or  the  persons  in  de  facto  control  of  its  affairs, 
whether  authorized  or  not,  are  resident  in  an  enemy  country,  or,  wherever  res- 
ident, are  adhering  to  the  enemy,  or  taking  instructions  from  or  acting  un- 
der the  control  of  enemies.  A  person  knowingly  dealing  with  the  company 
in  such  a  case  is  trading  with  the  enemy. 

"(4)  The  character  of  individual  shareholders  cannot  of  Itself  affect  the 
character  of  the  company.  This  Is  admittedly  so  in  times  of  peace,  during 
which  every  shareholder  is  at  liberty  to  exercise  and  enjoy  swdi  rights  as  are 
by  law  incident  to  his  status  as  shareholder.  It  would  be  anomalous  if  it 
were  not  so  also  in  a  time  of  war,  during  which  all  such  rights  and  privileges 
are  in  abeyance.  The  enemy  character  of  Individual  shareholders  and  their 
conduct  may,  however,  be  material  on  the  question  whether  the  company's 
agents,  or  the  persons  in  de  facto  control  of  its  aSairs,  are  in  fact  adhering 
to,  taking  Instructions  from,  or  acting  under  the  control,  of  enemies.  This 
materiality  will  vary  with  the  number  of  shareholders  who  are  enemies  and 
the  value  of  their  holdings.  The  fact.  If  it  be  the  fact,  that,  after  eliminating 
the  enemy  shareholders,  the  number  of  shareholders  remaining  is  insufiicient 
for  the  purpose  of  holding  meetings  of  the  company  or  appointing  directors  or 
other  officers,  may  well  raise  a  presumption  in  this  respect  For  example,  in 
the  present  case,  even  if  the  secretary  had  been  fully  authorized  to  manage 
the  affairs  of  the  company  and  to  institute  legal  proceedings  on  its  behalf,  the 
fact  that  he  held  one  share  only  out  of  25,CK)0  shares,  and  was  the, only  share- 
holder who  was  not  an  enemy,  might  well  throw  on  the  company  the  onus 
of  proving  that  he  was  not  under  the  control  of,  taking  his  instructions  from, 
or  adhering  to,  the  king's  enemies  in  such  manner  as  to  impose  an  enemy  char- 
acter on  the  company  itself.  It  Is  a  fortiori  case  when  the  secretary  is  with- 
out authority  and  necessarily  depends  for  the  validity  of  all  he  does  on  the 
subsequent  ratification  of  enemy  shareholders.  The  circumstances  of  the 
present  case  were,  therefore,  such  as  to  require  close  Investigation  and  pre- 
clude the  propriety  of  giving  leave  to  sign  Judgment  under  Order  XIV,  r.  1. 

"(5)  In  a  similar  way  a  company  registered  in  the  United  Kingdom,  but 
carrying  on  business  in  a  neutral  country  through  agraits  properly  authorized 
and  resident  here  or  in  a  neutral  country,  is  prima  fade  to  be  regarded  as 
a  friend,  but  may,  through  its  agents  or  persons  in  de  facto  control  of  Its 
affairs,  assume  an  enemy  character. 

"(6)  A  company  registered  in  the  United  Kingdom,  but  carrying  on  business 
in  an  enemy  country,  is  to  be  regarded  as  an  enemy." 

It  is  to  be  seen  that  in  these  propositions  the  character  of  the  indi- 
vidual shareholders  cannot  of  itself  affect  the  character  of  the  com- 
pany, and  that  a  company  can  assume  enemy  character  only  when  its 
agents,  or  the  persons  in  de  facto  control,  whether  authorized  or  not, 
are  resident  in  the  enemy  country,  are  adhering  to  the  enemy,  or  tak- 
ing instructions  from  or  acting  under  the  control  of  enemies. 

In  the  case  before  us  three  of  the  four  directors,  including  the  man- 
aging director,  are  residents  in  this  country,  and  the  corporation, 
therefore,  is  clearly  within  the  control  of  residents.  In  considering  the 
importance  of  this  factor,  it  must  be  remembered  that  the  disability 
of  alien  enemies  is  not  a  prohibition  against  dealings  with  all-  of  enemy 
nationality,  but  is  a  prohibition  against  those  who  reside  and  do  busi- 
ness in  the  enemy  country. 

For  these  reasons,  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 

ORDWAY,  J.,  concurs.    BIJUR,  J.,  not  taking  part 
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(179  App.  DlT.  181) 

BTAN  v.  CITI  OF  NEW  YORK. 

(Snprenie  Oonrt,  Appellate  Division,  First  Department.    July  13,  1917.) 

1.  MumciPAi.  Ck>BPoitATioi«s  e=»374(l) — Public  Iicpboveicbntb — GoNTaA.cT — 

BXEAOH — ^IteliAT — RlOHT  TO   DAMAQE. 

A  contractor  cannot  have  damages  for  delay  in  work  caused  by  dty 
throngh  contemplated  changes  in  spedtlcations,  if  he  falls  to  show  that 
there  was  a  delay,  or  that  the  whole  of  the  delay  was  caused  through 
no  act  of  his  own. 

2.  Municipal  Cobpobations  <J=»374(6) — Public  Impeovemknts — Change  ik 

Specifications — Validity  of  Obdeb. 

Production  of  letter  from  engineer  to  contractor  stating  engineer  would 
be  glad  U  contractor  used  Portland  cement  instead  of  standard  quality, 
made  a  case  for  Jury  on  the  issue  whether  change  tn  quality  of  cement 
was  ordered. 

3.  Municipal  Cobpobations  «=>360(5) — Public  Ikpbovkvxnts — Chanqk  in 

Speoqications — Right  to  DAUAOsa 

Wbere  specifications  called  for  one  part  standard  cement  and  two  parts 
sand,  or  one  part  Portland  cement  and  three  parts  sand,  and  the  con- 
tractor made  no  objection  to  changing  from  standard  to  Portland,  he  was 
not  entitled  to  damages  for  the  change. 

4.  Municipal  Cobpobations  ®s>360(5) — Pubuo  Impboveiients — Change  in 

Specifications — Bight  to  Dauages. 

If  a  contractor  wishes  to  protect  himself  from  damages  for  delay  grow- 
ing out  of  a  change  of  specifications,  he  must  assert  his  claim  at  the 
time  of  the  change,  and  not  lull  the  other  party  into  a  sense  of  security 
by  consenting  to  modification. 

5.  Municipal    Cobpobations    «=»1002 — ^PuBtio    Iupbovehents — Damages — 

Bight  to  Intebbbt. 

A  contractor  on  a  public  Improvement  under  contract  providing  for 
payments  in  monthly  Installments,  if  entitled  to  Interest  on  deferred 
partial  payments,  Is  entitled  to  Interest  only  from  SO  days  after  date  of 
demand  on  the  dty  comptroller. 

6i.  Municipal    Cobpobations    ®=>1002 — Public    Iicfbovehxnts — Damages — 
Bight  to  Intbbest. 

A  contractor  wbo  gave  a  recdpt  In  full  on  rec^vlng  partial  progress 
payments  without  reserving  additional  claim  for  Interest  could  not  ^ 
cover  additional  interest 

7.  Municipal  Cobpobations  «=»360(6) — Public  Impbovements — Bights  of 
Contbactobs. 

Where  the  engineer  on  a  public  improvement  ordered  the  Installation 
of  certain  sheeting  not  called  for  by  the  contract,  the  contractor  could 
recover  from  the  dty  the  value  of  such  sheeting  used. 

Clarke,  P.  J.,  and  Dowllng,  J.,  dissenting  in  part. 

Appeal  from  Trial  Term,  New  York  Cotmty. 

Action  by  Patrick  Ryan  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  and  an  order  dismissing  certain  items  of  his  com- 
plaint, and  denying  motion  for  new  trial,  plaintiff  appeals.  Judgment 
affirmed  in  part  and  reversed  in  part 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ, 

^s»For  other  casM  •••  same  topic  ft  KBT-KUMBBR  In  all  Ke7-Numb«r«d  DlgesU  A  Indaxaa 
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John  C.  Wait,  of  New  York  City  (Howard  G.  Wilson,  of  New  York 
City,  on  the  brief),  for  appellant. 
E.  Crosby  Kindleberger,  of  New  York  City,  for  respondent 

SHEARN,  J.  The  contract  was  between  plaintiff's  assignor  and 
the  defendant  for  the  construction  of  a  public  improvement,  an  exten- 
sion of  the  Riverside  Drive  from  the  old  viaduct  over  Manhattan  Val- 
ley (135th  street)  to  145th  street.  The  contract  was  executed  on  or 
about  December  5,  1903,  and  was  fully  performed.  Concerning  the 
items  involved  in  the  dismissal,  the  plaintiff  complained  that  the  work 
was  needlessly  delayed  by  the  defendant,  to  the  damage  of  plaintifFs 
assignor;  that  increased  cost  was  imposed  upon  the  contractor  due  to 
the  substitution  of  Portland  cement  in  place  of  Rosendale  cement  by 
order  of  defendant's  engineer;  and  that  the  defendant  wrongfully 
withheld  moneys  due  on  progress  payments,  entitling  plaintiff  to  recover 
interest  on  such  deferred  payments.  The  damages  for  delay  are  group- 
ed in  three  classes:    (a)  1904;  (b)  1906;  and  (c)  1907-08. 

Taking  up  the  1904  delay,  we  find  that  the  complaint  alleges  that  dur- 
ing the  performance  of  the  work,  and  for  a  period  of  two  months  and 
upwards,  including  the  month  of  July  and  parts  of  the  months  of  June 
and  August,  1904,  the  plaintiff's  firm  was  wrongfully  delayed  in  the 
progress  of  the  work  by  the  directions  and  unauthorized  interference  of 
the  defendant,  arising  m  part  from  uncertainty  as  to  plans  for  the  east 
wall  with  reference  to  pipe  galleries.  About  March  1,  1904,  the  city's 
engineer  had  sent  the  contractor  drawings  for  the  foundations  of  the 
east  wall  from  135th  to  138th  streets ;  but,  the  engineer,  after  sending 
the  letter,  countermanded  the  instructions  given  because  of  uncertainty 
With  respect  to  the  installation  of  pipe  galleries  near  the  top  of  the  east 
wall.  Whether  pipe  galleries  were  to  be  constructed  or  not  made  no 
difference  with  the  construction  of  the  wall  up  to  that  point,  but,  of 
course,  the  contractor  required  plans  for  the  foundation  work  up  to 
that  point.  The  plaintiff  introduced  a  letter  written  by  engineer  Wil- 
liamson on  May  20,  190+,  in  which  reference  was  made  to  the  plans  for 
the  east  wall,  and  conferences  had  respecting  the  possible  use  of  pipe 
galleries  near  the  top  of  the  wall,  in  which  the  engineer  wrote : 

"However,  I  propose  to  build  the  sewer  on  the  wall  In  any  case,  so  that  you 
are  safe  in  going  ahead  with  the  wall  up  to  the  bottom  of  the  sewer.  Above 
this  level  there  will  be  some  difference  when  we  know  whether  to  construct  a 
pipe  gallery  or  not.  You  are,  therefore,  authorized  to  go  ahead  with  the  east 
retaining  wall  as  shown  on  the  above-mentioned  plans,  up  to  the  bottom  of 
the  sewer." 

Small,  the  engineer  of  plaintiff's  assignor,  testified  that  when  the 
east  wall  had  been  finished  up  to  the  bottom  pipe  gallery  the  work  was 
stopped  for  two  months,  awaiting  the  city's  decision  as  to  the  pipe  gal- 
leries, and  that  this  delay  was  damaging  because  it  prevented  the  con- 
tractor from  dumping  and  filling  along  the  east  wall  excavated  ma- 
terial required  to  be  taken  from  other  parts  of  the  job,  thus  affecting 
several  portions  of  the  entire  work  as  well  as  work  of  building  the  east 
walL  Small  testified  that  the  wall  was  built  up  to  the  bottom  of  the 
sewer  in  the  litter  part  of  June  or  early  in  July,  1904,  when  the  con- 
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tractor  had  to  stop  for  about  two  months.  Later  he  corrected  this  tes- 
timony: 

"I  say  some  time  In  August  it  probably  reached  this  height,  but  I  am  uot 
wiUlng  to  say  that  it  reached  it  on  the  20th  of  August  or  the  3d  of  September 
or  any  particular  definite  time  during  tiiat  period.  Q.  But  it  didn't  reach  that 
stage  any  time  in  July?    A.  I  would  say  not" 

The  documentary  evidence  shows  clearly  that  no  concrete  work  had 
been  done  in  this  foundation  up  to  August  5,  1904,  yet  the  work  called 
for  three-foot  slab  of  concrete  under  the  east  wall.  Assuming  that  the 
contractor  was  actually  prevented  from  beginning  the  foundation  work 
for  the  east  wall  until  the  letter  of  May  20,  1904,  at  which  time  conced- 
edly  the  contractor  had  the  plans  showing  the  work  up  to  the  bottom  of 
the  pipe  gallery  level,  no  delay  could  fairly  be  charged  to  stoppage  of 
work  after  the  pipe  gallery  level  was  reached,  in  view  of  the  fact  that 
the  contractor  did  not  even  lay  the  bottom  concrete  layer  until  August, 
1904.  If  the  contractor  had  brought  the  work  up  to  the  pipe  gallery 
level  by  the  1st  of  July,  and  had  then  been  stopped  for  two  months, 
it  would  be  easy  to  see  a  fair  basis  for  the  claim  of  prejudicial  delay  ; 
but,  clearly,  uncertainty  in  August  over  the  pipe  gallery  level  near  the 
t(^  of  the  wall  could  not  be  a  basis  for  a  claim  of  two  months'  delay 
in  June,  July,  and  the  early  part  of  August  of  the  same  year,  when  the 
contractor  had  not  up  to  the  first  week  in  August  laid  the  concrete  at 
the  very  base  of  the  foundation  wall.  It  is  argued  that  the  contractor 
could  not  proceed  expeditiously  with  the  foundation  wall  because  the 
plans  were  withdrawn.  The  contractor,  however,  knew  that  the  only 
change  contemplated  was  with  reference  to  that  part  of  the  wall  near 
the  top,  and  had  tracings  of  the  plans  that,  according  to  the  testimony 
of  Andrew  M.  Parker,  a  member  of  the  contracting  firm,  made  it  pos- 
sible to  proceed  with  the  work  up  to  the  pipe  gallery  level. 

[1]  With  reference  to  the  alleged  delay  of  two  months  in  June, 
July,  and  the  early  part  of  August,  1904,  the  learned  trial  justice  was 
clearly  rig^t  in  dismissing  the  complaint  upon  the  ground  assigned, 
namely, 

"that  plaintiff  has  not  only  failed  to  show  that  there  was  delay,  but  he  has 
failed  to  show  that  the  whole  of  the  delay  was  caused  through  no  act  of  his 
own  and  through  the  act  of  the.defendant  The  evidence,  to  my  mind,  shows 
that  the  work  proceeded  and  could  have  proceeded  with  the  plans  whi^  were 
receiyed,  and  I  am  taking  the  testimony  of  the  witness  Parker  as  my  guide  in 
this  matter." 

1906  delay.  The  complaint  alleges  that  by  the  directions  and  unau- 
thorized interference  of  the  defendant,  its  officers  and  engineers,  the 
performance  and  completion  of  work  on  the  east  wall  from  140th 
to  142d  streets,  by  reason  of  a  proposed  change  of  plan,  was  delayed 
for  a  period  of  six  months  in  the  summer  of  1906,  to  the  damage  of 
plaintiff  in  the  sum  of  $174,590.43.  The  total  east  wall  ran  for  about 
ten  blocks,  or  half  a  mile,  and  the  stretch  of  the  east  wall  involved  in 
this  claim  between  140th  and  142d  streets,  a  distance  of  460  feet,  was 
about  one-fifth  of  the  length  of  the  wall.  On  May  3,  1906,  Mr.  Wil- 
liamson, the  consulting  engineer  of  the  borough  president,  sent  a 
letter  to  the  contractor  reading  as  follows : 
166N.Y.S.— 37 
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"Dear  Sirs':  Going  over  your  work  this  momlng,  I  noticed  that  you  have 
begun  excavating  for  the  east  retaining  wall  between  140th  and  142d  streets. 
Inasmuch  as  plans  are  now  before  the  board  of  estimate  purposing  to  widen 
this  part  of  the  extension  of  Riverside  Drive,  I  think  it  unwise  to  do  any  work 
at  this  point  of  your  contract  which  may  prove  to  be  unnecessary  If  the 
changes  are  made.  This  Is  therefore  to  request  yon  to  do  nothing  further  in 
regard  to  the  east  wall  between  above-mentioned  streets  until  you  hear  fur- 
ther from  me  In  regard  to  the  matter." 

On  May  7,  1906,  the  secretary  and  treasurer  of  the  Ryan-Parker 
Construction  Company,  which  was  then  doing  the  work  under  the  con- 
tract, wrote  to  Mr.  Williamson  an  acknowledgment  of  this  letter.  No 
protest  was  made  against  the  direction  to  suspend,  but  it  was  suggest- 
ed that,  because  of  the  delay  entailed,  additional  mwieys  out  of  the  re- 
tained percentages  should  be  paid.  Thereupon  on  the  same  day  the 
consulting  engineer  acknowledged  this  letter,  and  suggested  that  a 
formal  letter  be  written  to  him  which  he  could  submit  to  tl>e  borough 
president.  On  May  9,  1906,  the  plaintiff,  as  president  of  the  com- 
pany, wrote  to  Mr.  Williamson  a  letter  stating  that  they  were  "at  a 
loss  how  to  proceed  on  our  contract  between  140th  and  142d  streets"; 
that  they  had  in  hand  on  the  ground  and  at  the  quarry  fabricated  ma- 
terial of  the  value  of  $100,000,  and  "we  therefore  beg  leave  to  request 
that  you  will  present  tliese  matters  to  the  president  of  the  borough  of 
Manhattan,  with  a  request  that  wc  be  allowed  at  least  $60,000  out  of 
our  retained  percentage."  On  May  10, 1906,  Mr.  Williamson  sent  to  the 
borough  president  a  copy  of  this  last  letter,  and  a  letter  of  his  own 
which  read : 

"The  statements  made  In  the  letter  from  Messrs.  Ryan  &  Parker  are  cor^ 
rect,  and  contentions  well  founded.  Plans  have  been  prepared  by  your  en- 
gineer of  street  openings  proposing  to  make  a  change  in  the  easterly  line  of 
the  drive  from  139th  to  142d  streets.  Upon  this  ground  I  thought  it  well  to 
hold  back  the  contractors  at  this  point,  as  there  could  be  no  advantage  in 
doing  the  work  twice  over." 

The  work  was  suspended  or  stopped  from  May  3,  1906,  until  Oc- 
tober 30,  1906,  when  the  contractor  received  from  engineer  Williamson 
the  following  order  to  proceed  with  the  work : 

"On  May  third  last  I  requested  you  to  do  nothing  further  In  regard  to  build- 
ing the  east  wall  between  140th  and  142d  struts.  The  reasons  for  this  re- 
quest was  as  stated  in  that  letter. 

"However,  as  it  seems  doubtful  when  the  proposed  alterations  contemplated 
between  theae  streets  will  be  carried  into  effect,  and  as  I  realize  the  hindrance 
to  your  contract,  I  believe  that  the  best  Interest  of  the  city  will  be  served  by 
no  further  delay.  This  la  therefore  to  request  you  to  proceed  at  once  with 
your  work  between  140th  and  142d  street,  and  complete  tbe  same  according  to 
your  contract  plans." 

There  was  filling  to  be  done  at  this  point  over  a  space  of  120  to  130 
feet  and  500  feet  long  between  the  east  and  west  walls.  One  side 
was  to  be  filled  to  a  depth  of  15  feet,  and  the  other  to  a  depth  of  50 
feet.  When  the  contrcictor  was  allowed  to  proceed  after  October  30, 
1906,  he  went  ahead  on  the  wall,  but  the  winter  weather  and  frozen 
ground  interfered  with  the  excavation  and  filling,  and  the  fill  was  not 
completed  until  June,  1907.  The  claim  of  the  plaintiff  is  that  if  the 
work  had  not  been  stopped  in  May,  1906,  the  east  wall  would  have 
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been  completed  that  summer,  the  fill  could  have  been  placed  in  be- 
hind it,  and,  having  settled  all  during  winter  of  1906-07,  it  would 
have  been  compact  enough  to  build  the  roadway  of  the  drive  in  the 
spring  of  1907.  The  plaintiff  claims  that  not  only  was  the  completion 
of  the  entire  work  delayed  for  one  year,  thus  tying  up  the  contractor's 
retained  percentage  of  $275,000  for  that  length  of  time,  but  that  the 
contractor  suflfered  other  serious  damage  incident  to  the  enforced  idle- 
ness of  parts  of  the  plant. 

Clause  A  of  the  contract  provides  that  wherever  the  term  "presi- 
dent" is  used,  "it  shall  refer  to  and  mean  the  president  of  the  bor- 
ough of  Manhattan,  or  his  authorized  representative ;  *  *  *  wher- 
ever the  word  'engineer'  is  used,  it  refers  to  the  engineer  appointed 
by  the  borough  president  *  *  *  to  superintend  and  have  charge  of 
the  work."    Clause  K  of  the  contract  reads : 

"(K)  The  president  reserves  the  right  ot  suspending  the  whole  or  any  part 
of  ttie  work  herein  contracted  to  be  done  as  he  shall  deem  It  for  the  interest 
of  the  city  so  to  do,  without  compensation  to  the  contractor  for  such  suspension 
other  than  extending  the  time  for  completing  the  work  as  It  may  have  been  in 
the  opinion  of  the  president  delayed  by  sudi  suspension." 

The  learned  trial  justice  held  that  the  delay  in  1906  could  not  be 
made  the  basis  of  a  recovery  because  the  suspension  was  under  the 
contract  clause,  the  consulting  engineer  acting  as  the  "authorized  rep- 
resentative" of  the  borough  president.  The  plaintiff  contends  that  this 
letter  of  the  consulting  engineer  was  not  a  proper  suspension  order, 
because  it  did  not  direct  a  suspension  of  the  work,  but  merely  directed 
the  contractor  to  stop  the  work  until  he  received  a  further  direction 
to  proceed.  There  is  no  specified  form  of  a  suspension  order.  Plain- 
tiff contends  that  under  a  suspension  order  the  contractor  is  entitled 
to  remove  his  material  and  plant,  and  is  able  to  use  them  in  other 
places,  whereas  under  a  mere  order  to  stop  work  until  further  orders 
the  contractor  is  left  in  a  position  where  he  is  compelled  to  await  the 
orders  of  the  engineers  at  any  moment  and  must -keep  his  force  and 
plant  ready  to  execute  such  orders.  While  tliere  may  be'  force  in  the 
distinction,  each  case  must  be  decided  according  to  its  particular  facts, 
and  in  the  case  at  bar  it  is  apparent  that  the  contractor  understood  and 
treated  the  letter  as  an  order  of  suspension.  The  fact  that  the  con- 
tractor entered  no  protest  against  the  delay  entailed  by  the  suspensicm 
is  significant;  for,  assuming  that  the  order  was  authorized,  the  con- 
tractor had  no  valid  ground  to  protest,  as  the  contract  permitted  the 
work  to  be  suspended  in  case  the  borough  president  deemed  it  for  the 
interest  of  the  city  so  to  do  without  compensation  for  such  suspen- 
sion. The  fact  that  no  protest  was  forthcoming  until  October  clear- 
ly indicates  that  the  contractor  understood  that  the  order  was  a  sus- 
pension order  within  the  provisions  of  the  contract,  and  that  therefore 
a  protest  over  the  obvious  delay  entailed  would  be  unavailing. 

Plaintiff  further  contends  that  the  engineer  was  not  the  authorized 
representative  of  the  borough  president  for  the  purpose  of  determining 
whether  it  was  deemed  for  the  interest  of  the  city  to  suspend  the  work 
under  the  contract.  This  contention  is  well  founded.  The  important 
powers  conferred  upon  the  borough  president  were  set  forth  in  section 
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383  of  the  charter,  which,  as  it  existed  at  the  time  this  contract  was 
entered  into  and  was  being  performed,  provided  who  the  authorized 
representative  of  the  borough  president  should  be,  namely,  the  com- 
missioner of  public  works  of  the  borough.  It  is  inconceivable  that  the 
broad  power  conferred  upon  the  borough  president  of  determining 
whether  it  was  in  the  public  interest  that  a  contract  for  a  great  public 
improvement  should  be  suspended  or  not  could,  in  the  absence  of  ex- 
press statutory  authorization,  be  delegated  to  or  exercised  by  an  engi- 
neer who  was  merely  a  subordinate  in  the  department  of  the  borough 
president.  It  is  essential  in  the  conduct  of  the  business  affairs  of  a 
great  city  that  responsibility  should  be  centered  and  fixed  upon  elected 
officials.  The  consequences  of  suspending  work  upon  a  great  public 
improvement  are  bound  to  be  serious  and  far-reaching.  While  the 
borough  president  would  undoubtedly  attach  great  weight  to  the  rec- 
ommendations of  his  consulting  engineer,  so  tar  as  engineering  ques- 
tions were  concerned,  the  actual  determination  of  the  question  of  pub- 
lic policy  involved  must  be  made  by  the  borough  president,  except  in 
such  cases  as  the  charter  authorizes  the  duties  to  be  performed  by  the 
commissioner  of  public  works.  Neither  is  it  sufficient,  as  it  is  con- 
tended by  the  city,  that  the  borough  president  may  have  known  or 
approved  of  the  act  of  his  subordinate.  The  responsibility  for  a  de- 
cision is  his,  and  can  only  be  delegated  as  expressly  authorized  in  the 
charter. 

But,  the  city  further  contends,  the  contractor  accepted  the  suspen- 
sion order  and  acted  xmder  it  as  though  it  were  entirely  valid  and  au- 
thorized, and,  having  failed  to  make  any  protest  over  the  delay,  can- 
not now  be  heard  to  assert  that  tlie  suspension  order  was  invalid  and 
ineffective  so  as  to  entitle  the  plaintiff  to  recover  damages  for  the  de- 
lay entailed.  The  contractor's  failure  to  protest  would  be  sufficient  to 
bar  recovery  but  for  the  fact  that  the  contractor  evidently  assumed 
that  the  suspension  order  was  valid,  as  claimed  by  the  city,  in  which 
case  there  would  be  no  use  in  protesting,  at  least  until  such  time  as 
the  period  of  suspension  became  unreasonable.  When  October  came, 
and  the  suspension  was  still  in  effect,  the  contractor  apparently  took 
legal  advice  and  wrote  a  letter  of  protest.  For  failure  to  do  so  earlier, 
where  the  order  of  suspension,  though  unauthorized,  was  issued,  under 
such  circumstances  as  to  lead  the  city's  counsel  still  to  maintain  that 
it  was  a  valid  order  of  suspension,  the  contractor  should  not  be  debarred 
from  recovering  such  damages  as  he  sustained  by  the  unauthorized  ac- 
tion of  the  consulting  engineer. 

Nevertheless,  the  city  contends  that  there  can  be  no  recovery  on  this 
or  any  other  item,  because  in  1907  the  firm  of  Ryan  &  Parker  assigned 
to  the  Oriental  Bank  "any  and  all  sums  of  money  now  due  or  to  grow 
due"  upon  the  contract;  and  on  January  18,  1909,  the  Oriental  Bank, 
in  acknowledging  receipt  of  a  payment  of  $8(X)  in  full  amount  retained 
by  the  city  pending  completion  of  work,  not  only  released  the  city  for 
this  specific  item,  as  written  in  the  receipt  or  release,  but  also  for  any 
matter,  cause,  or  thing  as  printed  in  the  so-called  release.  This  conten- 
tion is  not  very  creditable  to  the  city.  The  assignment  was  merely  by 
way  of  collateral  security  for  loans  made  by  the  bank  to  Ryan  & 
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Parker,  and  a  year  later,  February  21,  1910,  the  Oriental  Bank  assigned 
back  to  Ryan  &  Parker  its  rights  to  receive  moneys  due  and  to  grow 
due  under  the  contract.  The  city  well  knew  and  understood  when  it 
made  the  $800  payment  that  it  was  not  settling  this  contract,  and  was 
merely  getting  a  quittance  for  the  $800  item  covered  by  the  voucher 
number  referred  to  in  the  so-called  release.  At  the  time  this  payment 
was  made  over  $80,000  was  still  payable  by  the  city,  $2,378  of  which 
was  paid  to  the  Oriental  Bank  on  April  24,  1909,  $75,000  of  which  was 
paid  to  the  Oriental  Bank  on  November  24,  1909,  and  $5,840  paid  to 
Ryan  &  Parker,  November  28,  1910.  The  parties  by  their  acts  con- 
strued this  paper  to  be  a  mere  receipt  and  release  of  a  specified  item. 
The  rule  that  where  a  release  contains  general  words  which  are  follow- 
ed or  preceded  by  a  particular  recital,  tibe  particular  recital  qualifies  the 
general  words,  is  peculiarly  applicable  where  the  general  words  are 
part  of  a  printed  form  and  the  particular  recital  is  written  in. 

[2]  The  next  claim  involved  is  that  growing  out  of  the  substitution 
of  Portland  cement  for  natural,  American,  or  Rosendale  cement  The 
contract  provided  for  the  use  of  two  different  kinds  or  qualities  of 
cement,  section  38  of  the  specifications  providing:  "Natural  cement 
and  Portland  cement  are  to  be  used  as  specified  for  the  several  por- 
tions of  the  work."  In  some  cases  the  specifications  for  particular 
parts  of  the  work  si>ecify  the  particular  cement  and  in  others  do  not. 
Clause  A  in  the  contract  provides  that  the  word  "specified"  means 
specified  by  the  consulting  engineer,  and  the  city  contends  that  the 
engineer  had  a  perfect  right  to  specify  Portland  cement  for  any  part 
of  the  work  for  which  no  particular  cement  was  definitely  provided. 
This  contention  is  sound  so  far  as  it  goes,  but  does  not  cover  all  of  the 
work ;  for  instance,  section  71  of  the  specifications  providing  that  the 
stones  shall  be  laid  in  American  mortar.  The  change  from  Rosendale 
to  Portland  cement  was  made  as  a  result  of  the  following  letter  writ- 
ten by  engineer  Williamson  to  the  contractor: 

"June  30,  1904. 

"Dear  Sirs:  While  the  spedflcatlon  for  your  contract  on  the  above  work 
calls  for  the  use  of  both  natural  and  Portland  cements  In  the  mortar  and 
concrete,  I  feel  that,  owing  to  the  fact  of  the  Rosendale  cement  now  being  used 
on  sections  three  and  four  of  the  extension  of  Riverside  Drive  not  tiurnlng  out 
as  satisfactory  as  it  should,  I  shall  be  glad  If  you  can  arrange  to  use  Fort- 
land  cement  of  a  standard  quality  only  in  your  contract. 

"Tmstlng  that  this  will  be  satisfactory  to  you,  I  am,"  etc. 

It  is  very  doubtful  whether  this  letter  was  intended  to  be  an  order 
or  direction ;  but,  as  the  engineer  habitually  couched  his  directions  in 
the  form  of  polite  requests,  there  is  force  m  the  plaintiff's  contention 
that  a  question  was  raised  for  the  jury  as  to  whether  this  letter  conr 
stituted  an  order  or  direction,  especially  in  view  of  the  contractor's 
having  accepted  it  as  an  order  and  acted  upon  it. 

[3]  But  the  item  was  properly  dismissed  by  the  learned  trial  justice. 
It  appears  that  when  Portland  cement  was  used  the  proportion  of  ce- 
ment and  sand  was  one  part  cement  and  three  parts  sand,  while,  when 
the  cheaper  natural  cement  was  employed,  the  proportion  was  one  part 
cement  to  two  parts  sand.    Sand  is  cheaper  than  cement,  and  if  the  con- 
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tractor  had,  at  the  time  the  request  or  order  was  made,  deemed  it  disad- 
vantageous to  comply,  it  is  reasonable  to  assume  that  some  complaint  in 
writing  would  have  been  made  or  some  oral  protest  proved.  No  attempt 
was  made  to  prove  any  written  protest,  and,  although  appellant's  coun- 
sel insists  that  the  court  excluded  an  attempt  to  prove  an  oral  protest, 
when  the  record  is  examined  it  discloses  that  the  court  merely  ruled 
out  a  conversation  between  Mr.  Parker  and  the  borough  president  at  a 
political  convention  in  St.  Louis,  no  suggestion  being  contained  in  the 
questions,  some  of  which  were  leading,  that  the  conversation  related 
to  any  protest.  Neither  was  the  attention  of  the  court  directed  to  the 
purpose  of  the  questions.  Here  the  contractor  accepted  progress  pay- 
ments running  over  a  long  period  of  time,  and  never  made  a  sugges- 
tion, by  way  of  presentation  of  a  bill,  reservation  of  claim,  or  protest 
of  any  sort,  indicating  that  there  had  been  any  loss  or  disadvantage  or 
that  the  contractor  had  any  claim  growing  out  of  complying  with  the 
engineer's  request.  It  is  highly  important,  especially  in  municipal  con- 
tracts, that  claims  growing  out  of  changes  in  the  contract  should  be 
promptly  asserted,  so  that  the  municipal  authorities  will  know  what  a 
public  work  is  costing  as  it  goes  along,  and  not  be  subjected  to  large 
increases  in  cost  based  upon  stale  claims  presented  years  after  the 
event. 

Coming  to  the  item  of  1907-08  delay,  it  appears  that  on  October  22, 
1907,  when  the  work  was  practically  completed  with  the  exception  of 
laying  the  electric  wires  in  the  conduits,  the  engineer  wrote  to  tlie  con- 
tractor stating  that  he  found  "that  the  gauge  of  the  wire  must  be  in- 
creased, and  perhaps  some  other  slight  changes  made,  in  order  to  meet 
the  present-day  requirements  of  the  department  of  electricity."  After 
some  correspondence,  and  on  June  16,  1908,  the  original  contract  was 
modified  by  changing  the  specifications  for  the  wiring  so  as  to  conform 
to  the  requirements  of  the  department  of  water  supply,  gas,  and  elec- 
tricity, and  the  contractor  agreed  to  do  this  work  "at  the  same  cost  as 
for  the  items  in  the  original  contract,  namely,  $6,530." 

[4]  Here  again  there  was  no  protest  and  no  claim  for  damages,  and, 
if  there  were  any,  the  claim  was  silenced  by  the  execution  of  a  modifi- 
cation of  the  contract  providing  for  the  change  at  an  agreed  price. 
Later,  a  claim  of  over  $16,000  damages  turns  up  for  alleged  delay 
caused  by  this  final  item  of  some  $6,000.  As  pointed  out  above,  if  a 
contractor  wishes  to  protect,  himself  from  damages  for  delay  growing 
out  of  a  change,  he  must  assert  his  claim  at  the  time  of  the  change  and 
not  lull  the  other  party  into  a  sense  of  security.  When  this  modification 
was  agreed  to,  the  contractor  knew  full  well  that  it  would  cause  some 
delay,  and  the  opportunity  for  protecting  himself  was  when  he  entered 
into  the  modification  and  fixed  the  sum  Siat  the  city  should  pay  for  the 
modified  work. 

[5]  The  next  item  involved  in  this  appeal  is  interest  on  deferred 
progress  or  partial  monthly  payments.  "The  contract  provided  in  sec- 
tion KK  that,  "in  order  to  assist  the  contractor  in  carrying  on  the  work 
and  to  facilitate  its  progress,  partial  payments  will  be  made  to  the  con- 
tractor by  monthly  installments  of  eighty-five  per  cent.  {&5fo)  on  the 
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amount  of  work  performed,  and  also  on  the  quantity  of  materials  fur- 
nished and  delivered."  In  many  cases  the  city  faUed  to  make  these 
monthly  payments,  and  the  contractor  was  compelled  to  wait  for  periods 
varying  from  a  month  and  a  half  to  seven  months.  Claim  is  made  for 
interest  on  these  monthly  payments,  reckoning  from  30  days  after  the 
•work  was  certified  until  payment  was  made.  If  entitled  to  interest, 
however,  the  period  should  be  reckoned  from  30  days  after  the  date  of 
demand  on  the  comptroller  of  the  city.  CKeefe  v.  City,  176  N.  Y. 
297, 68  N.  E.  588. 

[8]  When  each  progress  payment  was  made,  the  contractor  gave  to 
the  comptroller  a  receipt  "in  full  pa3rment  of  claim"  represented  by  the 
warrant.  There  was  no  reservation  made  of  an  additional  claim  for 
interest,  and  this  bars  recovery.  Plaintiff  contends,  however,  that  each 
progress  payment  was  merely  a  payment  on  account  of  the  entire  con- 
tract, and  liiat  the  reservation  of  a  claim  for  interest  when  the  final 
payment  was  made  suffices  to  enable  the  plaintiff  to  recover  in  spite 
of  the  receipts  in  full  given  when  the  progress  payments  were  made. 
It  is  quite  true  that  the  progress  payments  were  merely  payments  on 
accoimt,  but  under  the  contract  they  were  full  payments  of  all  that  the 
contractor  was  entitled  to  at  the  time,  and  the  contractor's  failure  to 
make  any  protest  at  the  time,  coupled  with  a  receipt  in  full,  under  the 
principle  of  protest  above  referred  to,  properly  disentitles  plaintiff  to 
recover  upon  these  items. 

This  brings  us  to  the  final  claim  involved  in  this  appeal,  namely,  that 
the  verdict  of  the  jury  as  to  the  plaintiff's  right  to  recover  for  excess 
quantity  of  wood  sheeting  used  at  the  instance  and  with  the  full  knowl- 
edge and  approval  of  the  city's  engineer  was  against  the  weight  of  the 
evidence  and  contrary  to  the  evidence.  The  contract  called  for  the  fur- 
nishing of  two  kinds  of  timber,  the  first  designated  throughout  the  tes- 
timony as  item  27,  or  $40  sheeting,  the  second  designated  as  item  28, 
or  $150  sheeting;  the  latter  being  a  special  tongued  and  grooved  sheet- 
ing 12  inches  in  thickness,  and  running  in  width  from  10  to  12  inches, 
in  length  from  45  to  SO  feet.  The  estimate  required  the  contractor  to 
furnish  100,000  feet  of  the  $40  sheeting  and  5,000  feet  of  the  $150 
sheeting.  After  the  work  was  started,  it  was  found  that  the  ground 
was  bad  in  many  places,  necessitating  the  use  of  larger  amounts  of 
sheeting ;  900,000  feet  of  timber  of  both  kinds  was  used.  About  330,- 
000  feet  of  timber  was  withdrawn,  and  no  claim  is  made  for  the 
sheeting  withdrawn.  The  sheeting  for  which  payment  is  demanded  is 
that  left  in  the  ground  on  the  alleged  direction  of  the  city's  engineer. 
As  to  the  $40  sheeting,  only  105,000  feet  was  allowed  in  the  final  cer- 
tificate.   Section  21  of  the  specifications  provided  that : 

"The  price  bid  for  excavation  shall  also  Include  the  work  of  •  •  • 
sheeting  and  bracing  and  supi>ortlng  and  maintaining  all  trenches  and  pits 
daring  and  after  excavation." 

Section  31  provided : 

"All  sheeting  and  other  tlmberwork  in  trenches  and  pits,  for  bracing  sheet- 
ing, scaffolding,  and  other  temporary  purposes,  shall  be  removed,  unless  or- 
dered left  In  place  by  the  engineer,  In  which  case  such  timber  will  be  paid  for 
88  heretofore  stipulated  for  permanent  timber  work." 
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Section  32  provided : 

"Sheet  piling  may  be  ordered  tongued  and  grooved,  In  wblcb  caae  !t  sball 
be  furnished  and  placed  as  ordered,  by  the  engineer,  and  will  be  paid  for  a 
stipulated  for  tongued  and  grooved  timber,  driven  and  secured  in  plaoew" 

It  was  decided  between  the  contractor  and  the  engineer 'that  owing  to 
the  bad  bottom  in  certain  parts  of  the  work,  instead  of  excavating  a 
slope  away  from  the  line  of  the  trench  sheeting  should  be  driven.  This 
entailed  the  use  of  the  excess  quantity  of  timber.  It  was  necessary  to 
leave  much  of  this  timber  in  the  ground,  for  it  was  impossible  to  ex- 
tract it  after  the  cement  had  been  put  in  place  without  breaking  off  the 
timber.  It  was  well  understood  between  the  contractor  and  the  enp- 
neer  that  the  contractor  was  to  be  paid  for  this  timber,  but  when  it 
appeared  in  the  progress  certificates  in  excess  of  the  quantity  specified 
in  the  estimate  a  representative  of  the  comptroller  refused  to  allow  it, 
taking  the  technically  correct  position  that  the  contractor  was  only  en- 
titled to  be  paid  for  timber  actually  ordered  left  in  the  ground.  The 
contractor's  engineer  testified  that  the  actual  order  was  g^ven  by  the 
engineer,  but  this  was  denied  by  the  city's  engineer.  PlaintifFs  counsel 
states  in  his  brief  that  engineer  Williamson  admitted,  on  cross-examina- 
tion, that  this  $40  sheeting  was  directed  to  be  left  in  place  by  him. 
Reference  to  the  folios  cited  shows,  as  in  several  other  cases,  that  the 
record  does  not  bear  out  the  citations.  The  issue  of  fact  raised  by  this 
conflict  was  submitted  to  the  jury,  and  the  finding  was  clearly  against 
the  weight  of  the  evidence. 

[7]  The  city's  engineer  may  have  been  correct  in  testifying  tihat  he 
did  not  in  so  many  words  tell  the  contractor  to  leave  the  timber  in  the 
ground,  but,  when  he  directed  the  use  of  the  timber  with  full  knowl- 
edge that  the  necessities  of  the  work  involved  leaving  a  substantial 
amount  of  the  timber  in  the  ground,  this  was  tantamount  to  ordering 
the  timber  to  be  left  in  the  ground.  As  to  the  $150  sheeting,  the  evi- 
dence in  favor  of  the  plaintiff  was  still  stronger,  for  there  was  introduc- 
ed in  evidence  a  sheet  from  the  estimate  book  of  engineer  Williamson's 
assistant  Bryden,  containing  the  entry  with  respect  to  item  28,  $150 
sheet  piling: 

"Total,  117.078  feet.  Amount  In  certUIcates,  114,000  feet  Amount  ordered 
left  In,  117.000  feet." 

Furthermore,  the  testimony  established  without  contradictiMi  that 
the  use  of  the  sheeting,  as  arranged  for  by  the  city's  engineer,  resulting 
in  saving  the  city's  money,  and  it  would  be  very  inequitable  to  refuse 
the  contractor  payment  for  the  timber  in  this  state  of  the  record. 

It  follows  that  the  judgment,  in  so  far  as  appealed  from,  should  be 
affirmed  as  to  items  of  1904  delay,  1907-08  delay,  electric  wiring  delay, 
cement  change,  and  interest  on  progress  payments,  and  that  as  to  the 
item  of  1906  delay  and  the  sheeting  charges  the  judgment  should  be 
reversed  and  a  new  trial  ordered  with  respect  to  said  items,  with  costs 
to  appellant  to  abide  the  event.    Settle  order  on  notice. 

PAGE,  J.,  concurs.  SMITH,  J.,  concurs  in  reversal  as  far  as  claim 
for  sheeting  is  involved. 
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CLARKE,  P.  J.  I  concur  in  so  much  of  the  opinion  of  Mr.  Jus- 
tice SHEARN  as  affirms  the  dismissal  by  the  trial  court  of  the  various 
causes  of  action  for  damages.  In  regard  to  the  damages  for  delay  in 
the  year  1906,  also  dismissed  by  the  trial  court,  but  as  to  which  dis- 
missal Mr.  Justice  SHEARN  advises  reversal,  I  dissent  and  am  of  the 
opinion  that  this  cause  of  action  was  also  properly  dismissed.  Under 
clause  EE  of  the  contract  it  is  provided : 

"This  contract  is  made  and  entered  Into  with  the  express  understanding 
end  agreement  that  the  work  shall  progress  and  be  carried  on  in  such  places 
and  In  such  parta  as  may  be  directed  and  required  by  the  borough  president, 
by  and  through  the  direction  of  the  engineer." 

The  direction  to  suspend  work  was  not  to  suspend  work  upon  the 
whole  contract,  but  upon  a  small  specific  portion  thereof,  for  special 
reasons,  and  was,  in  my  opinion,  clearly  within  the  meaning  and  intent 
of  the  clause  quoted,  and  within  the  power  of  direction  of  the  engi- 
neer. Even  if  the  direction  be  considered  the  exercise  of  the  right  of 
suspending  the  work  under  clause  K,  I  do  not  agree  with  Mr.  Jus- 
tice SHEARN  that  such  direction  must  have  come  from  the  borough 
president  or  the  commissioner  of  public  works,  because  paragraph  A 
provides,  "Wherever  the  term  'president'  is  used  or  the  pronoun  in 
its  place,  it  shall  refer  to  and  mean  tlie  president  of  the  borough  of 
Manhattan  or  his  authorized  representative,'*  and  that  such  representa- 
tive is  only  the  commissioner  of  public  works..  I  am  of  the  opinion 
that  in  respect  to  the  details  of  carrying  out  the  provisions  of  this 
contract  the  engineer  was  the  authorized  representative  of  the  bor- 
ough president.  The  contract  gave  the  right  to  the  city,  through  the 
borough  president  or  its  duly  authorized  representative,  to  suspend  the 
whole  or  any  part  of  the  work.  The  direction  was  given  in  writing, 
tmder  date  of  May  5,  1906,  by  the  engineer.  On  October  30,  1906,  a 
letter  was  sent  by  the  same  engineer  to  the  contractors,  authorizing  and 
directing  them  to  continue  the  work.  I  think  that  the  proof  shows 
that  the  borough  president  was  aware  of  this  matter  on  May  10th,  and 
it  is  not  a  strained  inference  to  hold  that  the  action  of  the  engineer  was 
authorized  and  directed  by  him.  There  was  no  protest  from  the  con- 
tractor, simply  a  request  for  the  payment  of  additional  moneys  out 
of  the  retained  percentages. 

I  also  dissent  from  so  much  of  tlie  opinion  of  Mr.  Justice  SHEARN 
as  reverses  the  finding  of  the  jury  in  favor  of  the  city  upon  the  item 
for  "sheeting"  and  directs  a  new  trial.  It  must  be  recalled  that  there 
was  a  final  certificate  in  this  case.  There  was  no  question  of  fraud 
or  bad  faith  in  the  issuance  of  this  certificate.  The  court  left  to  the 
jury  the  question  whether  there  was  a  mistake  therein,  and  upon  that 
issue  the  jury  found  a  verdict  for  the  city  upon  disputed  facts.  It 
does  not  seem  to  me  that  this  verdict  is  against  the  evidence  or  the 
weight  thereof.  In  my  opinion,  therefore,  the  judgment  appealed  from 
should  be  affirmed,  with  costs  to  the  respondent 

BOWLING,  J.,  concurs. 
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(101  Misc.  Bep.  62)  < 

SHERMAN  ▼.  RICHMOND  HOSE  CO.  NO.  2  et  aL 

(Supreme  C!ourt,  Trial  Term,  Brie  County.    June,  1917.) 

1.  WixLs   iS=3555(l) — Estates   Cheated— Constbuctiow. 

Where  testatrix  bequeathed  certain  moneys  to  be  used  for  purposes  of 
a  bose  company,  and  ftirOier  provided  that  if.  for  any  reason,  the  legacy 
should  lapse  or  fall,  or  for  any  cause  not  tske  effect,  in  whole  or  in 
part,  the  money  should  go  to  another,  and  the  hose  company  was  in 
existence  at  the  date  of  the  testatrix's  death,  the  legacy  did  not  lapse 
or  fall,  but  became  vested  in  the  hose  company,  though  It  was  lata:  dis- 
banded by  statute.  • 

2.  WELLS  <g=>774 — Estates  Cbeated — "Lapsed  Leqaot." 

A  "lapsed  legacy"  is  one  which  never  vests  or  takes  effect,  thoogb 
originally  valid ;  its  failure  being  due  to  the  Incapacity  or  unwlUIngness 
of  the  donee  to  take  before  he  obtains  a  vested  interest 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Lapsed 
Legacy.] 

3.  Wiixs  «=>65S — ^Estates  Cbeated — OoNDrnoNS  STrBSEQtnsNT. 

A  condition  subsequent,  annexed  to  a  legacy  of  personal  property,  will 
not  operate,  upon  breach,  to  divest  the  title  of  a  legatee,  unless  there  is  an 
express  gift  over  on  breach  of  the  condition. 

4.  WrLia  €=G58 — Estates  Cbeated — Condition  Subsequent. 

If  a  condition  subsequent  be  possible  of  performance  at  the  time  it  is 
Imposed,  and  it  afterward,  either  by  act  of  God  or  by  la*,  becomes  im- 
possible of  performance,  the  estate  of  the  grantee,  being  once  vested.  Is 
not  thereby  divested. 

5.  Wills  <S=»687(1) — Coksteuction — Estates  Cbeated. 

Where  a  gift  of  the  income  of  a  trust  fund  is  made  to  a  fire  com- 
pany, with  no  disposition  of  the  principal  fund,  and  after  a  term  of 
years  the  company  goes  out  of  existence  by  statute,  the  members  of  the 
company  take  title  to  the  fund. 

Action  by  Addison  M.  Sherman  against  the  Richmond  Hose  Com- 
pany No.  2  and  others,  for  the  construction  of  the  will  of  Adelaide 
Richmond  Kenny,  deceased,  wherein  Edward  C.  Atwater  and  others 
filed  a  counterclaim.    Complaint  and  counterclaim  dismissed. 

Hamilton  Ward  and  Irving  W.  (^le,  both  of  Buffalo,  for  plaintiff. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendant  ad- 
ministrator. 

William  H.  Coon,  of  Batavia,  and  Carlos  C.  AJden,  of  Buffalo,  for 
Richmond  Hose  C^. 

Edward  A.  Washburn,  of  Batavia,  for  defendants  Atwater,  Hickox, 
and  Clapp. 

BROWN,  J.  On  January  28,  1904,  Adelaide  R.  Kenny  made  and 
executed  her  last  will  and  testament,  which  was  probated  March  20, 
1905,  in  and  by  which  instrtunent  she  devised  and  bequeathed  property 
of  the  value  of  upwards  of  $2,(XX),000.  Thirty  legacies,  aggregating 
$259,000,  were  given  to  church  societies,  colleges,  hospitals,  schools, 
a  cemetery  association.  Christian  associations,  a  board  of  education, 
and  a  hose  company.  Eighteen  of  these  legacies,  aggregating  $145,- 
000,  were  given  to  be  kept  intact,  the  income  from  investment  of  the 
principal  to  be  used  for  the  purposes  of  the  society,  corporation,  or 

Cs»For  other  cues  see  same  topic  t,  KJiY-NUMBER  In  all  Key-Numbsted  Disesta  &  Indeix 
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association;  6  of  them,  aggregating  $106,000,  were  given  to  be  used 
by  the  legatees  for  specified  purposes;    and  6  of  them,  aggregating 
$6,000,  were  given  outright,  without  condition  or  specified  purpose. 
The  thirtieth  clause  or  paragraph  of  the  will  reads  as  follows : 

"To  Klchmond  Hose  Company  No.  2,  of  Batarla,  I  give  and  bequeath  ten 
thousand  dollars,  to  be  kept  at  all  times  Intact,  and  the  Income  derived  from 
the  safe  and  Judicious  investment  thereof  to  be  devoted  to  the  reasonable  and 
proper  uses  of  said  company,  for  whatever  puiposes  its  members,  acting  as  an 
organization,  may  see  fit  to  direct." 

Richmond  Hose  Company  No.  2  was  organized  as  an  unincorporated 
volunteer  fire  company  of  the  village  of  Batavia  in  1865,  named  for 
and  in  honor  of  Dean  Richmond,  a  prominent  citizen  of  that  village, 
who  died  in  1866.  In  1883  this  fire  company  organized  as  a  corpora- 
tion under  the  same  name,  and  continued  as  a  volunteer  fire  company, 
for  the  purpose  of  taking  part  in  the  prevention  and  extinguishment 
of  fires  in  the  village,  and  generally  for  the  purpose  specified  in  the 
statutes  under  which  it  was  incorporated,  having  its  headquarters, 
rooms,  and  offices  in  a  hose  house  owned  and  provided  for  its  use  by 
the  village.  Its  membership  consists  of  44  men,  residents  of  Batavia, 
from  35  to  59  years  of  age.  Thirty-five  of  them  were  members  of  the 
company  on  the  date  of  the  execution  of  said  last  will  and  testament 

The  testatrix  visited  the  headquarters  and  hose  rooms  of  the  com- 
pany on  many  occasions,  purchased  carpets  and  furniture  for  it,  in- 
spected its  premises,  attended  at  least  three  of  its  annual  concerts  and 
balls,  made  annual  presents  of  money — $300  at  one  time,  to  assist  in 
the  purchase  of  an  exhibition  hose  cart — and  furnished  flowers  from 
her  greenhouse  and  grounds  each  year  for  the  decoration  of  the  com- 
pany's rooms  and  parade  cart.  The  hose  companv  had  an  enlarged 
photograph  of  Dean  Richmond  upon  the  wall  of  its  quarters,  and  a 
like,  but  smaller,  picture  on  the  fly  leaf  of  its  constitution  and  on  the 
top  of  its  letter  heads,  all  of  whidi  were  seen  and  known  of  by  testa- 
trix. The  hose  company  sent  testatrix  a  bouquet  of  flowers  each  year, 
and  annually  placed  a  wreath  or  bouquet  on  the  tomb  of  her  father. 
Dean  Richmond.  At  the  request  of  testatrix,  committees  of  the  hose 
company  visited  her  and  her  mother  for  many  years,  and  brought  to 
their  attention  the  needs  and.  condition  of  the  company.  The  legacy 
of  $10,000  was  paid  to  the  hose  company  in  1906,  was  invested  by 
the  company,  and  the  income  has  been  used  for  its  purposes  of  either 
a  business  or  a  social  nature. 

On  January  1,  1915,  the  village  of  Batavia  became  a  city  under  chap- 
ter 354  of  tne  Laws  of  1914,  the  volunteer  fire  department  of  the 
village  went  out  of  existence,  and  a  paid  fire  department  was  substi- 
tuted by  act  of  the  Legislature.  By  this  act  Richmond  Hose  Co.  No. 
2  was  disbanded,  and  by  resolution  of  the  common  council  of  the  vil- 
lage it  Mras  obliged  to  and  did  retire  from  its  fire  headquarters,  rooms, 
and  offices.  The  object  of  its  organization  no  longer  existed;  it  had 
no  further  business  relative  to  the  suppression  or  extinguishment  of 
fires  in  Batavia.  It  went  out  of  business  for  all  purposes  for  which 
it  was  created,  preserving  solely  its  legal  entity ;  it  sold  oflf  all  of  its  ef- 
fects, except  such  invested  $10,000,  and  on  May  23,  1916,  presented 
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to  this  court  a  petitic»i,  praying  for  its  dissolution  apd  for  a  division 
of  its  assets,  including  such  invested  $10,000,  among  its  members.  An 
order  to  show  cause,  returnable  July  10,  1916,  was  planted  and  pub- 
lished, and  on  the  return  of  that  order  the  proceedings  were  stayed, 
pending  the  determination  of  plaintiiFs  claim  to  such  legacy. 
By  the  thirty-fourth  clause  of  the  will  it  is  provided: 

"If  for  any  reason  the  legacies  contained  In  this  will  to  any  of  the  church 
societies,  to  the  Young  Men's  Cbrlstlan  Association,  the  Woman's  Hospital  As- 
sociation, the  trustees  of  Union  Free  School  District  No.  10  of  the  town  of 
Batavla,  the  Batayia  Cemetery  Association,  Richmond  Hose  Go.  No.  2,  or  the 
bequest  of  six  thousand  dollars  to  the  Holland  Purchase  Historical  Society, 
or  any  one  or  more  of  said  legacies,  shall  lapse  or  fall,  or  for  any  cause  not 
take  effect  In  whole  or  In  part,  I  give  and  bequeath  the  amounts  which  shall 
lapse  or  not  take  effect  to  Kev.  Addison  M.  Sherman  and  Edward  W.  At- 
water,  of  Batavia,  New  York,  or  to  the  survivor  in  case  one  of  them  should 
die  before  me.  In  the  use  of  the  same  I  am  satistied  that  they  would  follow 
what  they  believe  to  be  my  wishes  as  derived  from  this  will.  I  Impose  upon 
them,  however,  no  conditions,  leaving  the  same  to  them  absolutely  anil  without 
condition  or  restriction." 

The  plaintiff  contends  that,  the  Richmond  Hose  Company  No.  2 
having  disbanded,  the  purposes  of  its  organization  as  a  fire  fighting 
part  of  the  municipality  under  the  statute  have  ceased;  that  it  no 
longer  can  carry  on  the  purposes  or  execute  the  functions  of  its  cre- 
ation ;  that  the  income  from  the  $10,000  can  no  longer  be  used  as  di- 
rected in  the  thirtieth  clause  of  the  will ;  that  the  legacy  to  the  hose 
company  has  lapsed,  failed,  and  not  taken  effect  in  whole  or  in  part, 
and  that  under  the  thirty-fourth  clause  of  the  will  the  $10,000  in  the 
possession  of  the  hose  company  was  bequeathed  to  the  plaintiff.  The 
plaintiff  contends  that  the  legacy  to  the  hose  company  did  take  effect 
in  1906  on  the  death  of  the  testatrix ;  that  it  did  not  lapse  or  fail  prior 
to  her  death ;  that  it  was  in  full  effect  for  10  years  during  the  legal 
life  of  the  hose  company,  but  that  when  the  fire  fighting  purposes  of 
the  hose  company  ceased,  the  legacy  ceased  to  have  effect;  that  it 
then  failed  and  became  a  lapsed  legacy  within  the  terms  of  the  will. 
Such  contention  is  based  upon  the  claim  that  the  will  does  not  speak 
of  "lapse,"  "fail,"  and  "not  take  effect"  as  of  the  date  of  the  death 
of  the  testatrix,  but  as  of  the  date  when  the  Legislature  took  from  the 
hose  company  the  power  to  use  the  fund  for  fire  fighting  purposes. 

[1]  An  examination  of  the  will  quite  satisfactorily  leads  to  the  con- 
clusion that  in  some  instances  there  could  be  no  lapse,  failing,  or  not 
taking  effect  of  legacies  after  the  death  of  the  testatrix.  There  are 
6  legacies  given  to  6  church  societies  that  are  absolute,  without  con- 
dition, and  without  advice,  or  the  expression  of  even  a  wish,  as 'to 
how  the  moneys  should  be  used.  The  thirty-fourth  clause  provides 
that  if  any  of  these  6  legacies  to  church  societies  shall  lapse  or  fail,  or 
for  any  cause  shall  not  take  effect,  the  amount  which  shall  lapse  or 
not  take  effect  is  bequeathed  to  the  plaintiff,  etc.  It  is  a  legal  certainty 
that  none  of  these  6  legacies  could  lapse,  fail,  or  not  take  effect  after 
the  probate  of  the  will.  There  could  be  a  lapse,  failure,  or  not  taking 
effect  of  any  of  these  6  legacies  only  by  reason  of  some  condition  ex- 
isting at  the  death  of  the  testatrix.  The  lapsing,  failing,  or  not  taking 
effect  of  any  one  of  these  6  legacies  is  legally  certain  to  be  dependent 
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Upon  conditions  existing  at  the  death  of  the  testiatrix,  and  not  upon 
something  happening  thereafter.  It  seems  to  be  conceded  by  every 
party  to  this  action  that  the  legacy  to  the  hose  company  did  not  lapse, 
fail,  or  not  take  effect  on  the  death  of  the  testatrix ;  they  all  concede 
that  the  legacy  vested,  did  wholly  take  effect  at  that  time,  and  that 
for  10  years  it  has  not  been  a  lapsed  or  failed  l^acy,  or  a  legacy  that 
has  not  taken  effect. 

[2]  The  plaintiff  asserts  that,  as  a  result  of  the  want  of  legal  power 
on  the  part  of  the  hose  company  to  continue  the  purposes  of  its  organi- 
zation, the  legacy  ceased  to  continue  to  take  effect,  and  that  hence  the 
gift  over  to  the  plaintiff  becomes  operative,  and  the  hose  company 
loses  the  legacy.  The  difficulty  with  that  argument  is  that  the  will  does 
not  provide  that,  when  the  legacy  ceases  to  be  used  for  hose  com- 
pany purposes,  it  shall  go  to  the  plaintiff ;  the  will  does  not  say  that, 
when  the  legacy  shall  cease  to  be  used  for  hose  company  purposes,  it 
then  shall  l^  a  legacy  that  has  lapsed,  failed,  or  not  taken  effect  in 
whole  or  in  part.  We  are  concerned  with  the  ordinary  understanding 
of  the  use  of  the  words  "lapse,"  "fail,"  or  "not  take  effect."  Ordinarily 
it  is  understood  that  a  lapsed  legacy  is  one  which  has  never  vested 
or  taken  effect.  It  has  been  defined  as  one  which,  originally  valid,  aft- 
erwards fails  because  the  capacity  or  willingness  of  the  donee  to  take 
has  ceased  to  exist  before  he  obtained  a  vested  interest  in  the  gift.  Booth 
V.  Baptist  Church,  126  N.  Y.  242,  28  N.  E.  238.  Am.  &  Eng.  Encyc. 
of  Law,  vol.  18,  pp.  747-750,  defines  a  lapsed  legacy  as : 

"One  which,  though  good  and  capable  of  taking  effect  at  the  time  when  the 
will  was  made,  and  never  revoked  by  the  testator,  falls  to  take  effect  by 
reason  of  something  which  has  occurred  between  the  time  of  the  making  of  the 
will  and  the  time  when  the  gift  under  the  will  would  otherwise  vest,  as  that 
the  donee  has  ceased  to  exist,  or  to  occupy  the  situation  upon  which  the  testa- 
tor's bounty  was  predicated,  or  because  of  the  nonperformance  of  some  con- 
dition or  the  nonhappening  of  a  contingency.  A  legacy  to  a  corporation  will 
lapse  when  the  beneficiary  has  ceased  to  exist  before  the  death  of  the  testator. 
As  a  general  rule,  there  can  be  no  lapse  after  the  legacy  or  devise  has  once 
vested." 

By  the  very  terms  of  the  alleged  bequest  to  the  plaintiff  in  the 
thirty-fourth  clause  of  the  will,  it  would  seem  that  the  testatrix  intend- 
ed the  bequest,  and  the  conditions  as  to  lapsing,  failing,  and  not  tak- 
ing effect,  to  speak  as  of  the  time  of  her  death,  and  not  as  of  the  time 
when  the  hose  company  might  be  dissolved  as  a  corporation.  The 
words  of  the  bequest  are: 

"I  give  and  bequeath  the  amounts  which  shall  lapse  or  not  take  effect  to- 
Rev.  Addison  W.  Sherman  and  Edward  W.  Atwater,  of  Batavia,  New  York,  or 
to  the  survivor  of  them  in  case  one  of  them  should  die  before  me." 

The  fact  that  she  intended  the  survivor  at  her  death  of  the  two 
named  beneficiaries  to  take  seems  conclusive  that  she  intended  that  sur- 
vivor to  take  at  her  death  any  of  the  named  legacies  that  had  at  that 
time  lapsed,  failed,  or  that  had  not  taken  effect.  If  she  intended  that 
a  legacy  that  should  lapse,  fail,  or  not  take  effect  after  her  death  was 
to  be  bequeathed  to  one  of  the  two  named  beneficiaries  who  should 
be  such  survivor  at  the  time  of  a  subsequent  failure  or  not  taking  ef- 
fect, she  certainly  has  not  expressed  any  such  intention.    The  last  two 
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sentences  of  this  thirty-fourth  clause  are  pr^;nant  with  the  idea  that 
the  testatrix  intended  the  hose  company  to  have  the  benefit. of  this 
fund,  even  though  the  legacy  should  lapse,  fail,  or  not  take  effect,  and 
that  she  trusted  the  plaintiff  with  the  moral  obligation  of  carrying 
out  that  intention.  After  bequeathing  any  lapsed  legacy  to  plain- 
tiff, the  clause  continues : 

"In  the  use  of  the  same  I  am  satisfied  that  they  would  follow  what  they 
believe  to  be  my  wishes  as  derived  from  this  will.  I  impose  upon  them,  how- 
ever, no  conditions,  leaving  the  same  to  them  absolutely  and  without  con- 
dition or  restriction." 

Possession  of  this  fund  with  this  admonition  would  render  a  just 
conscience  very  uneasy  until  the  fund  had  been  turned  over  to  the 
hose  company.  Such  request  or  expression  of  satisfaction  is  of  great 
aid  in  solving  the  problem  as  to  when  the  legacies  were  deemed  to 
lapse,  fail,  or  not  take  eflfect.  It  is  convincing  that  she  spoke  of  a 
legacy  that  lapsed,  failed,  or  did  not  take  effect  at  her  death.  It  is  un- 
reasonable to  suggest  that  she  expressed  satisfaction  over  the  idea 
of  the  plaintifFs  getting  the  legacy  in  question  10  years  after  it  vest- 
ed, and  then  using  it  for  what  plaintiff  believed  to  be  the  wish  of 
the  testatrix  as  derived  from  the  will;  that  is,  use  it  for  the  ben- 
efit of  the  hose  company.  Such  admonition  is  pointless,  when  con- 
sidered in  connection  with  plaintiff's  obtaining  possession  of  the  fund 
after  the  dissolution  of  the  hose  company.  It  is  clear,  rational,  in- 
telligent, and  expresses  the  desire  of  the  testatrix  that  the  hose  com- 
pany should  have  the  benefit  of  the  legacy,  notwithstanding  some  im- 
pediment might  prevent  the  legacy's  tskvag  effect  or  vesting. 

To  give  the  effect  to  this  clause  claimed  by  plaintiff,  the;  words  "or 
for  any  cause  not  take  effect  in  whole  or  in  part"  must  be  held  ap- 
plicable to  the  proposition  that  10  years  after  the  legacy  vested  and 
wholly  took  effect  a  dissolution  of  the  hose  company  was  intended  to 
constitute  a  partial  failure  of  the  legacy  to  take  effect,  and  hence  that 
the  legacy  was  intended  to  be  bequeathed  to  the  one  of  the  named  ben- 
eficiaries who  might  be  the  survivor  of  the  other  beneficiary  at  her 
death.  Such  contention  cannot  be  successfully  upheld  from  a  fair 
reading  of  the  will,  to  which  resort  must  be  had  to  ascertain  the  inten- 
tion of  the  testatrix.  There  may  be  many  conjectures  and  doubts 
concerning  her  intention  as  to  what  would  become  of  this  legacy  upon 
the  dissolution  of  the  hose  company,  but  it  seems  certain  that  she  did 
not  intend  that  such  dissolution,  10  years  after  her  death,  would 
transfer  the  legacy  to  the  plaintiff ;  if  she  did  have  any  such  intention, 
she  did  not  express  it  in  the  thirtj'-f  ourth  clause  of  her  will. 

It  is  urged  that  by  the  very  terms  of  the  thirtieth  clause  of  the  will 
the  bequest  to  the  hose  company  constitutes  a  legacy  upon  a  condition 
subsequent,  that  the  failure  to  conform  to  the  condition  subsequent 
created  a  forfeiture  of  the  legacy,  and  that  by  the  thirty-fourth  clause 
the  forfeited  legacy  is  given  over  to  the  plaintiff.  It  is  said  thai 
the  words  "I  give  and  bequeath  $10,000  to  be  kept  at  all  times  intact, 
and  the  income  *  *  *  thereof  to  be  devoted  to  the  *  *  *  us- 
es of  said  company.  *  *  *  If  *  *  *  for  any  cause  [this  lega- 
cy shall]  not  take  effect  in  whole  or  in  part  I  give"  tlie  same  to  tht 
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plaintiff,  is  equivalent  to  saying:  I  give  $10,000  upon  condition  that 
it  be  kept  invested  and  the  income  devoted  to  the  uses  of  the  com- 
pany, and  in  the  event  that  the  company  be  dissolved  I  give  said  sum 
to  the  plaintiff.  Upon  such  reconstructed  will  the  plaintiff's  cause  of 
action  depends.  Does  the  will  express  any  such  intention?  Can  the 
court  thus  read  these  two  clauses?  If  it  were  clear  that  such  was 
the  intention  of  the  testatrix,  it  would  be  very  helpful  in  construing 
these  clauses.  It  may  be  that  the  gift  of  $10,000,  to  be  kept  at  all 
times  intact  and  the  income  to  be  devoted  to  the  corporate  uses  of  the 
CMnpany,  does  constitute  a  gift  upon  a  condition  subsequent.  The 
difficulty  with  the  plaintiff's  contention  is  that  the  gift  over  to  the 
plaintiff  has  not  been  provided  for  in  the  thirty-fourth  clause  of  the 
will.  The  will  does  not  say  that  in  the  event  that  the  company  shall  be 
dissolved  the  legacy  is  bequeathed  to  the  plaintiff;  it  is  only  in  the 
event  that  the  legacy  shall  lapse,  fail,  or  not  take  effect  in  whole  or 
in  part  that  the  plaintiff  takes.  As  has  already  been  seen,  such  gift 
over  applies  only  to  legacies  affected  at  the  time  of  testatrix's  death. 

[3]  Upon  the  assumption  that  the  dissolution  and  consequent  in- 
ability to  use  the  income  for  the  uses  of  a  hose  company  constitute 
a  breach  of  a  condition  subsequent,  it  is  not  seen  how  the  legacy  can 
be  lost  to  the  hose  company,  nor  how  the  plaintiff  can  acquire  it  un- 
der the  will.  A  condition  subsequent,  annexed  to  a  legacy  of  personal 
property,  will  not  operate,  upon  breach,  to  divest  the  title  of  a  legatee, 
unless  there  is  an  express  gift  over  on  breach  of  the  condition.  Hogan 
V.  Curtin,  88  N.  Y.  171,  42  Am.  Rep.  244;  Matter  of  Arrowsmitlr,  162 
App.  Div.  628,  147  N.  Y.  Supp.  1016;  Robinson  v.  Martin,  200  N.  Y. 
159,  93  N.  E.  488.  It  was  held  in  Hogan  v.  Curtin,  supra,  that  a  gen- 
eral gift  of  the  residue  of  the  estate  was  not  a  gift  over. 

[4]  If  there  was  a  breach  of  such  condition  subsequent  by  the  dis- 
solution and  consequent  inability  of  the  hose  company  to  continue  the 
use  of  the  incwne  from  the  legacy  for  the  corporate  purposes  of  the 
association,  such  breach  was  caused  solely  by  the  statute  creating  the 
city  of  Batavia  and  abolishing  the  purposes  for  which  the  hose  com- 
pany was  organized.  It  is  elementary  that  if  a  condition  subsequent 
be  possible  of  performance  at  the  time  it  is  imposed,  and  it  afterward, 
either  by  act  of  God  or  by  law,  becomes  impossible  of  performance, 
the  estate  of  the  grantee,  being  once,  vested,  is  not  thereby  divested. 
4  Kent,  134. 

[5]  If  the  thirtieth  clause  of  the  will  is  treated  as  a  bequest  of  the 
income  from  $10,000,  rather  than  a  bequest  of  $10,000,  the  title  of  the 
hose  company  to  the  corpus  of  the  fund  is  riot  affected.  It  has  often 
been  held  that  where  a  gift  of  the  income  of  a  named  fund  is  made, 
with  no  conflicting  disposition  of  the  principal  fund,  the  beneficiary  of 
the  income  takes  title  to  the  fund  itself.  Hatch  v.  Bassett,  52  N.  Y. 
359;  Durfee  v.  Pomeroy,  154  N.  Y.  595,  49  N.  E.  132;  Locke  v. 
Farmers'  L.  &  T.  Co.,  140  N.  Y.  146,  35  N.  E.  578;  Matter  of  Inger- 
soU,  95  App.  Div.  212,  88  N.  Y.  Supp.  698;  Paterson  v.  Ellis,  11 
Wend.  260. 

It  is  contended,  however,  that  from  the  reading  of  the  thirtieth 
clause  of  the  will  it  is  apparent  that  the  testatrix  never  intended  that 
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this  l^^cy  should  be  divided  among  the  members  of  the  hose  company, 
and  that,  the  law  being  that  the  intention  of  the  testatrix  must  govern, 
it  is  the  duty  of  the  court,  where  it  appears  that  she  did  not  intend  such 
a  disposition  of  the  fund,  to  prevent  a  disposition  contrary  to  such 
intention.  The  statement  that  the  testatrix  never  intended  that  the 
l^racy  should  be  distributed  among  the  members  as  an  asset  of  the 
hose  company  at  once  suggests  the  inquiry:  What  was  the  intention 
of  the  testatrix  as  to  the  disposition  of  the  fund  upon  a  dissolution  of 
the  hose  company  10  years  after  the  vesting  of  the  legaey?  From  the 
fact  that  she  made  no  express  provision  for  the  disposition  of  the  fund 
in  the  event  of  the  dissolution  of  the  hose  company,  the  answer  must 
be  that  her  intention  under  such  circumstances  is  unknown.  If  her 
intention  in  such  event  is  unknown,  how  can  it  be  said  that  she  did  not 
intend  it  to  be  treated  as  any  other  asset  of  the  dissolved  corporation  ? 
The  inference  seems  warranted  that  the  testatrix  had  no  intention  or 
wish  on  the  subject,  at  least  none  of  sufficient  importance  to  call  for 
an  expression  revealing  the  same.  It  is  very  evidwit  that  the  testatrix 
intended  that  the  fund  should  be  kept  intact  and  the  income  therefrom 
devoted  to  the  uses  of  the  hose  company  as  long  as  there  should  be  a 
hose  company,  and  this  is  about  all  that  can  be  said  as  to  her  intention 
as  revealed  by  the  will.  When  the  time  has  arrived,  after  the  lapse  of 
10  years,  that  the  hose  company  goes  out  of  existence  by  the  operaticMi 
of  a  destructive  statute,  an  event  apparently  unforeseen  and  unthought 
of  by  the  testatrix,  the  fund  is  in  the  hands  of  the  hose  company's 
managers,  claimed  by  them  to  be  an  asset  of  the  company,  with  ap- 
parently no  valid  claim  made  thereto  by  any  party  to  this  action,  cer- 
tainly not  by  the  plaintiff,  who  must  base  his  claim  upon  a  bequest  that 
lapsed,  failed,  or  did  not  take  effect  at  the  death  of  the  testatrix.  There 
is  as  much  justification  for  saying  that  the  testatrix  intended  that  upon 
the  dissolution  of  the  hose  company  the  fund  should  be  disposed  of  in 
accordance  with  the  law  gpverning  the  disposition  of  a  membership 
corporation's  assets  as  there  is  for  saying  that  the  testatrix  did  not  in- 
tend the  fund  to  be  distributed  among  the  members  of  the  hose  com- 
pany upon  its  dissolution  10  years  after  the  legacy  had  vested  and  taken 
effect.  It  does  no  violence  to  the  intelligence  of  the  testatrix  or  to  the 
bountiful  scheme  portrayed  by  the  will  to  conclude  that  she  intended 
the  legacy  to  be  used  as  stated  during  the  lifetime  of  the  hose  company, 
and  that  beyond  such  time  she  had  no  intention,  but  was  satisfied  with 
whatever  disposition  the  law  might  provide. 

The  legacy  having  vested,  not  having  lapsed,  not  having  failed,  hav- 
ing wholly  taken  effect,  the  further  devoting  of  the  income  to  the  uses 
of  the  company  having  been  rendered  impossible  by  operation  of  law, 
there  being  no  provision  of  the  will  divesting  the  hose  company  of  the 
title  to  the  legacy,  there  being  no  bequest  to  the  plaintiff  of  the  legacy, 
the  conclusion  is  reached  that  the  hose  company  has  perfect  title  to 
the  same,  as  against  the  plaintiff,  and  that  the  plaintifFs  complaint  and 
the  counterclaim  of  the  defendants  Atwater  must  be  dismissed,  with 
costs  to  the  defendant  hose  company. 

Let  findings  be  prepared. 
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(179  App.  DlT.  87) 

MALE3  V.  ATCHISON,  T.  &  S.  F.  B.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  191T.) 

L  CORPOBATIONS  «S>182 — CORTBOIXJNO   COUPANT   AS   MAJOBITT    9I0CKH0I.DEK 

— Objuqations. 

Where  one  railroad,  through  its  controlling  Interest,  was  able  to  elect 
the  directors  and  officers  of  another  road,  the  obligation  that  rested  on 
the  controlling  road  was  that  of  a  majority  stockholder,  and  it  occupied 
to  the  minority  stockholders  the  .trust  relation  that  the  corporation  itself 
bears  to  stockholders,  so  that  it  could  not  divert  the  Income  of  the  con- 
trolled road's  business,  refuse  business  which  would  enable  the  con- 
trolled road  to  pay  its  interest,  and  then  institute  action  in  equity  to 
enforce  its  obligations  to  obtain  entire  control  of  the  property,  to  th# 
injury  of  minority  stockholders. 

2.  COBPOBATIONS  <@=9lS2 CONISOI.  OF  COMPANY  BY  ANOTEEB — OBLIGATION   OT 

CONTBOLX,INO    COMPANY   TO  'CbEDITOBS. 

Where  one  railroad  through  a  controlling  interest  is  able  to  elect  the 
directors  and  officers  of  another  road,  the  controlling  road  may  not  make 
a  combination  financially  to  embarrass  the  controlled  road,  and  thus 
bring  about  foreclosure  of  a  mortgage,  seeking  the  controlled  road's 
property  at  the  expense  of  the  road,  its  stockholders,  and  its  creditors. 

3.  COBPOBATIONS  ®=182 — C0NTBOI<  OF  COMPANY  BY  ANOTHER — SCHEME  TO  DE- 

vbatjo — Equitable  Belief. 

When  it  appears  that  a  corporation  controlling  another  has  devised  a 
scheme  financially  to  embarrass  it,  bring  about  foreclosure  of  a  mortgage, 
and  thus  obtain  the  controlled  company's  property  to  the  injury  of  It,  its 
stockholders,  and  its  creditors,  a  court  of  equity  will  look  beyond  the 
form  of  the  transactions,  and  afford  relief  to  those  whom  the  purpose  was 
to  defraud. 

4.  Baxlboads  <s=9l53 — ^Issuance  or  Bonds  undeb  Agbeement — Attack  on 

Agbeement  by  Holders. 

Where  one  railroad  was  constructed  for  the  use  and  benefit  of  another, 
bat  the  agreement  between  them  was  made  before  Issuance  of  income 
bonds  of  the  first  road,  which  were  issued  in .  furtherance  of  the  agree- 
ment, holders  of  the  bond?  cannot  attack  the  agreement  under  which 
they  were  Issued  In  an  action  brought  to  enforce  their  payment. 

5.  Bailkoads     «P9194(6) — Mobtgaob — Fobeclosubb     Sale — Title — F'beedoic 

FBOM  Claims. 

Where  one  railroad,  through  its  controlling  interest  In  another,  con- 
trolled a  third,  and  actions  were  brought  to  foreclose  mortgage  liens  on 
the  property  of  the  road  and  the  first  of  the  controlled  roads,  and  the 
same  receivers  were  appointed,  and  later  an  action  was  brought  by  tne 
trustee  of  a  mortgage  on  the  second  controlled  road's  property  and  the 
same  receivers  appointed,  the  purpose  being  to  maintain  harmony  of 
operation,  the  foreclosures  not  being  colluslvely  brought  about,  and  a 
reorganization  plan  was  made  by  nearly  all  the  owners  of  bonds  and 
stock  in  the  controlling  company,  a  committee  appointed,  the  road's 
property  sold  and  bought  by  the  reorganization  committee,  and  previous- 
ly the  trustee  of  a  first  mortgage  of  the  second  controlled  road  had  sued  to 
foreclose,  and  subsequently  secured  decrees  of  foreclosure,  the  foreclosure 
being  resisted  by  the  new  reorganized  controlling  road,  which  purchased 
at  sale,  the  case  came  within  the  rule  that,  in  the  absence  of  fraud  a  pur- 
chaser at  Judicial  sale  in  a  foreclosure  action  obtains  title  free  from  all 
claims  of  subsequent  lienors,  parties  to  the  action,  and  all  imsecured 
creditors. 

6.  Bailboads  i3=>200 — Mortgage — Fobeclosttbe — Effect. 

The  interest  of  one  railroad  in  another  through  stockholdings  in  such 
other  was  extinguished  by  foreclosure  of  a  mortgage  on  the  other's  prop- 
erty. 
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7.  ST7BB00ATI0N   e=>7(l) — RiOHT   OF  GUABAHTOB. 

One  obligated  to  pay  bonds  of  another  by  reason  of  a  guaranty  has  the 
right  in  protection  of  his  own  interest  to  pay  the  obligations,  and  he  there- 
by becomes  subrogated  to  the  rights  of  the  original  holders  to  enforce  the 
security. 

8.  Railhoads     <e=»194(6) — ^Mortoaoe — Fobbolosubk — Guabaktob  —  Acquisi- 

tion or  TlTLB. 

Though  one  railroad  was  a  stockholder  of  another  road  when  It  pur- 
chased such  other's  mortgage  bonds,  it  had  an  absolute  right  to  protect 
Itself  from  loss  under  its  guaranty  of  such  bonds  to  enforce  the  security  In 
its  own  behalf,  and  to  acquire  the  property  by  the  usual  procedure  of 
sale  on  foreclosure,  and,  In  the  absence  of  fraud,  there  being  no  trust 
relation,  the  road  holds  the  property  acquired  free  from  claims  of  credi- 
tors of  the  other  road. 

9.  Subrogation  ®=»7(1) — Payment  by  Guabantob— Dischabge  op  Debt. 

Payment  by  a  guarantor  does  not  discharge  the  debt  as  between  the 
debtor  and  guarantor,  who  becomes  subrogated  to  the  rights  of  the 
original  creditor. 

Dowllng,  J.,  dissenting. 

Appeal  from  Special  Tenn,  New  York  County. 

Action  by  Francis  S.  Male,  trustee,  etc.,  against  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company.  From  an  order  granting  defendant's 
motion  for  judgment  on  the  pleadings,  sustaining  its  demurrer  to  the 
amended  complaint  and  dismissing  the  complaint,  plaintifiF  appeals. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

William  G.  Cooke,  of  New  York  City  (Howard  O.  Wood,  of  New 
York  City,  on  the  brief),  for  appellant. 

Walker  D.  Hines,  of  New  York  City  (A.  S.  H.  Bristow,  of  New 
York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  complaint  is  quite  fully  set  forth  in  the  opinion  of 
Mr.  Justice  Dowling;  therefore  only  incidental  reference  need  be  made 
to  it  herein.  For  convenience  and  brevity,  the  various  railroad  corpo- 
rations will,  in  this  opinion,  be  designated,  as  in  the  complaint,  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  as  the  old  Atchison ; 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  as  the  new  Atchi- 
son ;  the  Atlantic  &  Pacific  Railroad  Company,  as  the  Atlantic  Com- 
pany ;  and  the  St.  Louis  &  San  Francisco  Company,  as  the  Frisco  Com- 
pany. 

The  plaintiff's  theories  of  his  rights  to  recover  are:  I.  That  the  old 
Atchison  Company  had  made  itself  liable  in  equity  for  the  principal 
and  interest  of  the  income  bonds,  and  upon  reorganization  the  new 
Atchison  Company  succeeded  to  and  was  charged  with  that  liability,  for 
the  reasons  set  forth  in  Northern  Pacific  Railroad  Co.  v.  Boyd,  228 
U.  S.  482,  33  Sup.  Ct.  554,  57  h.  Ed.  931.  11.  That  if  the  income  bonds 
be  regarded  as  an  obligation  of  the  Atlantic  Company  solely,  and  for 
which  the  old  Atchison  Company  was  not  charged  with  liability,  the 
new  Atchison  is  liable,  for  the  reason  that  the  new  Atchison  reoi^n- 
ization  involved  and  included,  in  purpose  and  effect,  the  acquisition  by 
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the  new  Atchison  of  the  property  of  both  the  old  Atchison  and  the  At- 
lantic, so  that  the  new  Atchiswi  became  liable  for  the  debts  of  both, 
under  the  authority  of  Kansas  City  Southern  Ry.  v.  Guardian  Trust 
Co.,  240  U.  S.  166,  36  Sup.  Ct.  334,  60  L.  Ed.  579.  III.  That  the  sale 
under  foreclosure  of  the  Atlantic  Company's  property  was  void  as 
against  the  holders  of  the  income  bonds,  and  that  the  new  Atchison 
Company  holds  the  property  so  sold  subject  to  the  claims  of  the  plain- 
tifif. 

I.  There  was  no  contractual  liability  of  the  old  Atchison  Company  to 
the  holders  of  the  income  bonds  of  the  Atlantic  Company.  They  are 
the  obligations  of  the  Atlantic  Company,  payable  out  of  the  net  earnings 
of  the  Western  Division  of  the  Atlantic  Company.  Neither  the  prin- 
cipal nor  interest  was  guaranteed  by  the  old  Atchison  Company.  The 
appellant  seeks  to  predicate  liability  upon  the  fact  that  a  large  per- 
centage of  the  stock  of  the  Atlantic  Company  was  held  by  the  old  Atchi- 
son which,  with  the  stock  of  the  Atlantic  Company  held  by  the  Frisco 
Company,  gave  a  majority  holding  in  these  two  companies.  A  majori- 
ty of  the  stock  of  the  Frisco  Company  was  also  held  by  the  old  Atchi- 
son Conq)any.  As  the  three  companies  had  a  harmonious  management, 
and  the  Western  Division  of  the  Atlantic  and  the  line  of  the  Frisco 
were  operated  by  the  old  Atchison  Company,  the  appellant  argues  that 
the  old  Atchison  Company  held  the  property  in  trust  for  its  creditors, 
and  that  an  equitable  lien  in  favor  of  the  holders  of  the  income  bonds 
became  impressed  on  the  property. 

[1,  2]  Conceding  that  the  old  Atchison  Company,  through  its  con- 
trollfng  interest  in  the  Frisco  Company,  was  able  to  elect  the  directors 
and  officers  of  the  Atlantic  Company,  the  obligation  that  rested  on  the 
old  Atchison  Company  was  that  of  a  majority  stockholder,  and  oc- 
cupies to  the  minority  stockholders  the  same  trust  relation  that  the  cor- 
poration itself  bears  to  its  stockholders.    It — 

"caimot  •  •  •  divert  the  income  of  its  business,  refuse  business  which 
would  enable  the  defaulting  company  to  pay  Its  interest,  and  then  institute  an 
action  in  equity  to  enforce  its  obligations,  for  the  avowed  purpose  of  obtaining 
entire  control  of  its  property  to  the  Injury  of  the  minority  stockholders.  Such 
a  course  of  acticm  is  ♦  •  •  opposed  to  the  true  interest  of  the  corporation 
itself,  plainly  discloses  that  one  thus  acting  was  not  Influenced  by  any  honest 
desire  to  secure  such  interests,  but  that  its  action  was  to  serve  an  outside  pur- 
pose, regardless  of  consequences  to  the  debtor  company,  and  in  a  manner  in- 
consistent with  the  Interest  of  its  minority  stockholders."  Farmers'  Loan  & 
Trust  Co.  V.  New  York  &  Northern  Ry.  Co.,  150  N.  Y.  410,  431,  44  N.  E.  1043, 
1049  (34  L.  B.  A.  76,  55  Am.  St  Rep.  689)  and  cases  dted. 

To  an  extent,  the  same  obligations  of  good  faith  and  fair  dealing  are 
requisite  in  relation  to  the  creditors  of  the  corporation,  and  the  cor- 
poration may  not  enter  into  a  combination,  the  object  of  which  is  to 
financially  embarrass  the  debtor  corporation  and  thus  bring  about  a 
foreclosure  of  a  mortgage  and  by  a  combination,  the  object  of  which 
is  to  divest  the  corporation  of  its  property  and  seek  it  for  itself  at  the 
expense  of  the  corporation,  its  stockholders  or  its  creditors.  Jackson 
V.  Ludeling,  21  Wall.  616,  22  L.  Ed.  492. 

[3]  When  it  appears  that  the  controlling  corporation  has  devised  a 
scheme  with  this  object  in  view,  a  court  of  equity  will  look  beyond  the 
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forms  of  the  transactions  which  have  been  used  to  cloak  the  design, 
and  will  afford  relief  to  those  whmn  the  purpose  was  to  defraud.  A 
striking  illustration  of  such  action  will  be  found  in  Northern  Pacific 
R.  R.  Co.  V.  Boyd,  supra.  Boyd's  claim  was  primarily  against  the  Coeur 
lyAlene  Railroad  &  Navigation  Company,  the  capital  stock  of  which 
was  nearly  all  owned  by  the  Northern  Pacific  Railway  Company.  The 
latter  company  fraudulently  diverted  $465,000  of  the  assets  of  the  for- 
mer company,  and  the  court  held  that  the  Northern  Pacific  Railroad 
Company  remained  liable  for  that  sum  until  it  was  restored  to  the  true 
owner,  and  that  this  diversion  rendered  the  said  company  liaUe  in 
equity  for  the  payment  of  Boyd's  judgment  Thereafter  a  suit  was 
brought  to  foreclose  a  mortgage  upon  the  property  of  the  Northern 
Pacific  Railroad  Company,  and  a  decree  of  foreclosure  and  sale  was 
entered  upon  the  consent  of  the  railroad  company,  and  the  property 
bought  by  a  reorganization  committee  of  the  railroad.  Stock  in  the  new 
corporation,  Northern  Pacific  Railway  Company,  was  exchanged  for 
Stock  in  the  Northern  Pacific  Railroad  Company.  The  court  said  (228 
U.  S.  p.  506,  33  Sup.  Ct  p.  561  [57  L.  Ed.  931]) : 

"As  between  the  parties  and  the  public  generally,  the  sale  was  valid.  As 
against  creditors,  It  was  a  mere  fortn.  Though  the  Northern  Pacific  Railroad 
was  divested  of  the  legal  title,  the  old  stockholders  were  still  owners  of  the 
same  railroad.  Incumbered  by  the  same  debts.  The  circumlocution  did  not 
better  their  title  against  Boyd  as  a  nonassentlng  creditor.  They  had  changed 
the  name,  but  not  the  relation.  The  property  In  the  hands  of  the  former 
owners,  under  the  new  charter,  was  as  much  subject  to  any  existing  liatdllty 
as  that  of  a  defendant  who  buys  his  own  property  at  a  tax  sale." 

• 

And  the  court  held  that,  in  equity,  Boyd  could  recover  his  Judgment 
from  the  new  corporation.  It  thus  appears  that  the  liability  of  the  com- 
pany to  Boyd  grew  out  of  the  fraudulent  diversion  of  the  assets  of  the 
Cceur  D'Alene  Company. 

In  the  instant  case  there  is  not  a  single  allegation  of  fact  tending 
to  show  any  fraudulent  dealing  with  the  assets  of  the  Atlantic  Com- 
pany. Briefly  summarized,  it  appears:  That  the  Atlantic  Company 
owned  a  franchise  to  build  a  road  from  its  initial  terminus  through 
Albuquerque,  N.  M.,  to  the  Pacific  Coast;  that  it  was  without  funds; 
the  old  Atchison's  road  extended  to  Albuquerque,  and  it  was  proposed 
that  the  old  Atchison  and  the  Frisco  should  sell  the  securities  of  the 
Atlantic  Company  to  enable  it  to  build  its  line  from  Albuquerque  west- 
ward. This  was  done  pursuant  to  an  agreement  between  the  three 
companies,  the  terms  of  which  are  not  set  forth,  nor  is  it  material  to 
this  consideration.  The  old  Atchison  and  the  Frisco  guaranteed  the 
payment  of  the  first  mortgage  bonds,  principal  and  interest,  and  paid 
the  interest  thereon,  receiving  for  their  advances  second  mortgage 
bonds  of  the  Atlantic  Company. 

[4]  There  is  no  claim  that  the  agreement  between  the  companies 
was  not  kept  in  good  faith,  nor  is  there  any  allegation  charging  tiiat 
the  old  Atchison  diverted  any  of  the  income  or  business  from  the  At- 
lantic Company  or  diverted  any  of  its  assets.  The  sole  charge  is  that 
the  road  was  constructed  for  the  us©  and  benefit  of  the  Atchison  Com- 
pany; but  as  the  agreement  was  made  prior  to  the  issuance  of  the 
income  bonds,  and  these  bonds  were  issued  in  furtherance  of  that 
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agreement,  these  plaintiffs,  as  holders  of  said  bonds,  are  not  in  posi- 
tion to  attack  the  agreement  under  which  they  were  issued  in  an  action 
brought  to  enforce  payment  of  the  bonds. 

[6]  In  1893  actions  were  brought  to  foreclose  certain  mortgage 
liens  upon  the  property  of  the  old  Atchison  and  the  Frisco  Company, 
respectively,  and  the  same  receivers  were  appointed  by  the  different 
courts  for  both  companies.  In  1894  an  action  was  brought  by  the 
trustee  of  the  second  mortgage  on  the  Atlantic  Company's  Western  Di- 
vision, and  the  same  receivers  were  appointed;  the  declared  purpose 
being  to  maintain  a  harmony  of  operation  to  secure  the  best  results  for 
all  interested  in  the  property.  Until  these  various  prc^erties  passed 
into  the  hands  of  receivers,  the  interest  on  the  first  mortgage  appears  to 
have  been  paid.  It  is  not  claimed  by  the  plaintiff  that  these  foreclo- 
sures were  coUusively  brought  or  not  justified  by  the  then  condition  of 
the  roads  and  the  financial  stress  of  the  times.  Pending  the  suit  to 
foreclose  the  mortgage  on  the  old  Atchison,  a  plan  of  reorganization 
was  entered  into  by  nearly  all  the  owners  of  stock  and  bonds  in  that 
company,  and  a  reorganization  committee  appointed,  a  sale  of  the  prop- 
erty of  the  company  was  had,  and  the  property  bought  by  the  reorgani- 
zation committee  on  the  10th  day  of  December,  1^5.  In  September, 
1895,  the  trustee  of  the  first  mortgage  of  tfie  Atlantic  Company 
brought  suits  to  foreclose  that  mortgage,  which  resulted  in  decrees  of 
foreclosure  on  April  10,  1896,  June  1,  1896,  and  December  22,  1896. 
It  is  alleged  in  the  complaint  that  all  th©  first  mortgage  bonds  were  held 
by  persons  whose  interests  were  other  than  the  old  Atchison-  Company, 
and  that  the  suits  were  brought  and  prosecuted  contrary  to  the  wishes 
and  efforts  of  the  old  Atchison  Company,  and  "that  the  new  Atchison 
Company  resisted  said  foreclosure  decrees  by  ©very  lawful  means  in 
its  power."  The  stock  of  the  Atlantic  Company  had  now  become 
worthless,  but  it  is  alleged  that  on  January  28,  1897,  the  new  Atchison 
Company  wait  through  the  form  of  selling  and  transferring  all  such 
stock  owned  by  it,  and  on  the  same  day  purchased  and  received  from 
the  owners  thereof  the  entire  issue  of  the  first  mortgage  bonds  of  the 
Atlantic  Company,  and  it  was  agreed  that  thereby  the  new  Atchison 
Company  should  be  released  from  all  obligation  under  the  old  Atchi- 
son Company's  guaranty  of  the  payment  of  the  same.  The  new  Atchi- 
son Company  tiiereupon  proceeded  to  enforce  the  decrees  of  fore- 
closure and  sale,  and  on  the  3d  day  of  May,  1897,  the  Western  Division 
of  the  Atlantic  Company,  with  all  its  property  and  appurtenances,  was 
sold  under  such  decree,  and  was  purchased  by  the  members  of  the  re- 
organization committee,  who  transferred  it  to  a  corporation  all  of 
whose  stock  was  held  by  the  new  Atchison  Company.  This  corpora- 
tion shortly  thereafter  conveyed  the  same  to  the  new  Atchison  Com- 
pany. There  is  no  similarity  in  these  facts  to  the  transaction  reviewed 
in  the  Boyd  Case,  supra.  In  the  instant  case,  there  was  no  diversion 
of  assets  of  the  Atlantic  Company,  no  collusive  foreclosure,  and  no  vio- 
lation of  any  duty  that  the  old  or  new  Atchison  Company  owed  to  the 
stockholders  or  creditors  of  the  Atlantic  Company.  The  property  of 
the  Atlantic  Company  was  sold  pursuant  to  a  decree,  the  obtaining  of 
which  was  not  consented  to  nor  a  part  of  any  plan  or  design  of  the 
Atchison  Company  to  obtain  the  property  of  the  Atlantic  Company, 
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but  was  resisted  by  the  new  Atchison  Company  by  every  lawful  means 
in  its  power.  The  instant  case  comes  within  the  general  and  well- 
settled  rule  that,  in  the  absence  of  fraud,  the  purchaser  on  a  judicial 
sale  in  a  foreclosure  action  obtains  title  free  from  all  claims  of  subse- 
quent lienors  who  were  parties  to  the  action  and  of  all  unsecured  credi- 
tors of  the  owner.  This  rule  is  recognized  by  the  court  in  the  Boyd 
Case,  228  U.  S.  p.  502  (33  Sup.  Ct.  554,  57  L.  Ed.  931),  but  it  is  demon- 
strated that  that  case  is  an  exception  to  the  rule.  The  reasons  for  the 
rule  and  the  exception  are  admirably  stated  by  Judge  Gardiner  in 
Candee  v.  Lord,  2  N.  Y.  269,  274,  51  Am.  Dec.  294.  It  is  not  neces- 
sary to  consider  the  Atchison  reorganization. 

[8-8]  II.  The  plaintiff,  not  being  either  a  stockholder  or  creditor  of 
the  old  Atchison,  has  no  interest  in  the  process  of  its  reorganization. 
As  we  have  stated  hereinbefore,  there  was  no  schone  or  plan  for  ob- 
taining the  propMty  of  the  Atlantic  Company,  pursuant  to  which  the 
Atchison  Company  procured  the  Atlantic  Company,  nor  did  the  stock- 
holders of  the  Atkntic  Company  participate  in  the  reorganization. 
The  new  Atchison  received  nothing,  either  directly  or  by  way  of  al- 
lowance for  its  stock  holdings  in  the  Atlantic.  That  interest  was  ex- 
tinguished by  the  foreclosure.  In  bu3nng  the  first  mortgage  bonds,  it 
did  not  act  as  a  stockholder  or  in  protection  of  its  stock  interest,  but 
solely  in  recognition  of  the  Uability  of  the  old  Atchison  to  pay  the 
bonds  by  reason  of  its  guaranty,  which  would  have  subjected  the  new 
Atchison  to  a  claim  for  any  deficiency  that  might  arise.  One  so  situ- 
ated has  the  right,  in  protection  of  his  own  interest,  to  pay  the  obliga- 
tion and  thereby  becomes  subrogated  to  th©  rights  of  the  original  holder 
to  enforce  the  security  which  he  held.  The  Kansas  Qty  Southern  Rail- 
way Co.  V.  Guardian  Trust  Co.,  supra,  has  no  application  to  the  instant 
case.  Even  if  the  Atchison  Company  was  a  stockholder  of  the  Atlantic 
at  the  time  it  purchased  the  first  mortgage  bonds,  it  nevertheless  had  an 
absolute  right  to  protect  itself  from  loss  under  its  guaranty  and  to  en- 
force the  security  in  its  own  behalf  and  to  acquire  the  property  by  the 
usual  and  lawfully  settled  procedure,  and  if  there  was  no  fraud,  there 
being  no  trust  relation,  the  new  Atchison  Company  holds  the  property 
of  the  Atlantic  Company  free  from  all  claim  of  its  creditors. 

[8]  III.  The  plaintiffs  finally  contend  that  the  judgment  of  fore- 
closure and  sale  was  void,  because  the  purchase  of  the  bonds, by  the 
Atchison  Company  was  a  payment  of  the  debt,  and  thereby  the  mort- 
gage was  satisfied  and  the  subsequent  sale  was  void  and  of  no  effect. 
It  is  sufficient  answer  to  this  contention  to  call  attention  to  the  fact  that 
the  debt  was  of  the  Atchison  Company,  payment  of  which  was  guar- 
anteed by  the  old  Atchison  Company.  Payment  by  a  guarantor  does 
not  discharge  the  debt  as  between  the  debtor  and  the  guarantor.  The 
latter  becomes  subrogated  to  the  rights  of  the  original  creditor. 

The  plaintiffs  are  chargeable  with  gross  laches  that  is  not  excused 
by  any  statement  of  fact  in  the  complaint. 

The  judgment  should  be  affirmed,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SMITH,  JJ.,  concur. 

DOWLING,  T.  (dissenting).  This  action  was  brought  to  recover  the 
sum  of  $120,000,  being  the  amount  of  principal  of  income  bonds  of 
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the  Atlantic  &  Pacific  Railroad,  issued  October  1,  1880,  and  falling 
due  October  1,  1910,  with  the  interest  thereon.  Recovery  is  sought 
against  the  defendant  Atlantic  &  Pacific  Railroad  Company  as  the 
maker  of  the  bond  and  against  the  defendant  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  as  liable  for  the  amount  thereof  upon  the 
facts  set  forth  in  the  complaint. 

The  complaint  sets  forth  in  brief  that  the  Atlantic  &  Pacific  Rail- 
road Company,  hereinafter  referred  to  as  the  Atlantic  Company,  was 
organized  under  an  act  of  Congress  in  1866,  and  was  authorized  to 
construct  a  railroad  from  at  or  near  the  town  of  Springfield  in  the 
state  of  Missouri  to  the  town  of  Albuquerque  in  the  territory  of  New 
Mexico,  and  thence  by  designated  routes  to  the  Pacific  Coast  No  part 
of  such  railroad  except  a  few  miles  in  the  state  of  Missouri  was  ever 
actually  constructed  by  the  Atlantic  Company,  but  a  certain  other  cor- 
poration, the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  herein- 
after called  the  Old  Atchison  Company,  owned  and  operated  lines  of 
railroad  through  the  states  of  Kansas  and  Colorado  and  the  territory 
of  New  Mexico,  and  was  about  to  complete  its  road  to  Albuquer- 
que. A  certain  other  corporation,  St.  Louis  &  San  Francisco  Rail- 
way Company,  hereinafter  called  the  Frisco  Company,  owned  and  op- 
erated a  line  of  railroad  in  the  state  of  Missouri  and  Indian  Territory, 
with  a  branch  running  westward,  and  intended  to  be  continued  to  a 
place  called  Wichita  upon  the  Old  Atchison  Company's  line  for  the  pur- 
pose of  forming  a  junction  and  connection  therewith. 

On  January  31,  1880,  the  Old  Atchison  and  Frisco  Companies  owned 
more  than  seven-eighths  of  the  capital  stock  of  the  Atlantic  Comr 
pany ;  that  is,  of  the  197,603  shares  of  that  company  then  outstanding 
the  Old  Atchison  owned  97,795^^  and  the  Frisco  Conipany  about  70,- 
000.  The  Old  Atchison  was  desirous  of  extending  this  railroad  from 
Albuquerque  west  to  the  Pacific  Coast,  but  was  unable  to  so  under  its 
own  charter.  The  Atlantic  Company  had  authority  to  build  a  railroad 
along  the  only  line  available  for  the  extension  of  the  Old  Atchison,  and 
was  the  owner  of  an  enormous  area  of  land  between  the  terminus  of  the 
Old  Atchison  road  at  Albuquerque  and  the  Pacific  Coast.  The  Atlan- 
tic Company  was  insolvent,  and  had  no  railroad,  either  completed  or 
in  course  of  construction,  nor  any  property  except  lands  in  the  terri- 
tories of  New  Mexico  and  Arizona,  which  were  of  no  value  without  a 
railroad  through  them. 

On  January  31,  1880,  the  old  Atchison  Company  entered  into  an 
agreement  with  the  Frisco  Company  and  the  Atlantic  Company,  re- 
citing that  the  parties  were  desirous  of  building  a  through  line  of  rail- 
way to  the  Pacific  Coast,  and  the  Atlantic  Company  had  caused  surveys 
to  be  made  of  its  projected  line  of  railway  to  the  Coast;  that  therefore 
it  was  agreed  for  the  purpose  of  building  and  securing  the  through  line 
aforesaid  to  construct  and  operate  under  the  charter,  franchises  and 
grant  of  the  Atlantic  Company  a  line  of  railroad  and  telegraph  from 
Albuquerque  by  the  most  practicable  route  under  its  charter  to  the  Pa- 
cific Coast,  such  line  being  referred  to  in  the  agreement  as  the  Western 
Division  of  the  Atlantic  and  Pacific  Railroad.  It  was  agreed  that  said 
division  should  be  constructed  from  Albuquerque  to  a  place  called  The 
Needles  in  the  state  of  California. 
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It  is  alleged  that  the  sok  purpose  of  such  construction  was  to  furnish 
the  Old  Atchison  Company  with  an  outlet  to  the  Pacific  Coast  and  for 
the  exclusive  use  and  benefit  of  the  Old  Atchison  Company.  By  the 
terms  of  the  agreement  the  Western  Division  was  to  be  so  constructed 
as  to  connect  with  tiie  Old  Atchison  Road  at  Albuquerque,  and  was  to  be 
operated  as  a  through  line  for  the  Old  Atchison  for  30  years  from 
April  5,  1880,  during  which  period  all  business  from  said  Western  Divi- 
sion should  pass  over  the  railroad  of  the  Old  Atchison  eastward  from 
Albuquerque.  The  Frisco  Road  did  not  extend  to  Albuquerque,  nor 
reach  any  point  upon  the  Atlantic  Company's  Western  Division,  but  the 
nearest  approach  thereto  existing  or  in  contemplation  was  Wichita, 
where  it  was  intended  to  connect  with  the  Old  Atchison  Road  744 
miles  from  Albuquerque.  The  Western  Division  of  the  Atlantic  Com- 
pany for  its  whole  extent  of  581  miles  was  to  run  through  a  barren 
wilderness,  which  was  and  still  is  almost  devoid  of  population,  so  that 
the  railroad  there  constructed  would  be,  was,  and  still  is,  useless  and  of 
no  value  whatever  except  as  furnishing  to  said  Old  Atchison  Company 
and  its  successor  an  outlet  to  the  Pacific  Coast. 

It  is  then  alleged  that  the  Western  Division  was  thereupon  construct- 
ed under  the  charter,  franchises,  and  grant  of  the  Atlantic  Company, 
but  in  truth  and  in  fact  it  was  so  constructed  and  afterwards  equipped 
and  operated  under  the  control  and  for  the  exclusive  use  and  benefit 
of  the  sjud  Old  Atchison  Company  as  a  part  of  its  railroad,  and  all 
the  contracts,  debts,  and  obligations  made  and  incurred  in  the  name  of 
the  Atlantic  Company  were  so  made  and  incurred  in  behalf  and  for  the 
sole  benefit,  use,  and  purposes  of  the  Old  Atchison  Company.  By  the 
agreement  it  was  provided  that  the  Atlantic  Company  should  issue 
three  series  of  bonds :  First,  first  mortgage  6  per  cent,  gold  bonds  to 
an  extent  not  exceeding  $25,000  a  mile  of  contemplated  road  payable 
in  30  years  from  July  1,  1880;  second,  second  mortgage  6  per  cent, 
bonds  to  an  amount  not  exceeding  $10,000  a  mile  of  road  payable  in 
25  years  from  September  1,  1882;  both  these  issues  being  secured  by 
a  mortgage  upon  all  the  property  of  the  Western  Division;  third,  in- 
come bonds  to  an  amount  not  exceeding  $18,750  a  mile  of  contemplat- 
ed road  payable  30  years  from  October  1,  1880,  to  be  secured  by  a 
mortgage  upon  the  net  earnings  and  income  of  the  Western  Division. 

It  was  further  agreed  that  the  Old  Atchison  and  Frisco  Companies 
should  each  sell  and  dispose  of  one-half  of  the  first  mortgage  and  in- 
come bonds,  and  the  proceeds  thereof  should  be  used  to  construct, 
equip,  and  maintain  and  operate  the  Western  Division ;  that  the  second 
mortgage  bonds  should  be  used  to  realize  such  sum  as  might  be  neces- 
sary to  complete  the  division  after  exhausting  the  first  mortgage  and 
income  bonds,  and  also  to  secure  the  Old  Atchison  and  Frisco  Com- 
panies the  principal  and  interest  of  the  contributions  made  by  them  to 
the  payment  of  interest  upon  said  first  mortgage  bonds. 

On  July  1,  1880,  the  Atlantic  Company  issued  its  first  mortgage 
bonds  under  the  agreement  to  the  amount  of  $16,000,000  to  the  Old 
Atchison  and  Frisco  Companies.  On  October  1,  1880,  it  issued  its 
income  bonds  to  the  amount  of  $12,000,000  to  the  same  companies. 
These  bonds  are  alleged  to  have  been  sold  one-half  -by  each  of  these 
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two  companies,  and  the  proceeds  used  for  the  construction  and  equip- 
ment of  the  Western  Division. 

On  October  5,  1886,  the  Atlantic  Company  issued  in  exchange  for 
the  first  mortgage  bonds  trust  bonds  to  the  same  amount  bearing  inter- 
est at  4  per  cent. ;  the  Old  Atchison  and  Frisco  Companies  each  guar- 
anteeing the  payment  of  one-half  the  principal  and  interest  thereof. 
The  old  first  mortgage  bonds  were  not  canceled,  but  were  deposited  in 
trust  with  the  Mercantile  Trust  Company  of  New  York  as  security  for 
the  new  bonds. 

On  September  1,  1887,  the  Atlantic  Company  pursuant  to  the  agree- 
ment issued  second  mortgage  bonds  to  the  amount  of  $5,600,000  one 
half  thereof  being  delivered  to  the  Old  Atchison  Company  and  the 
other  half  to  the  Frisco  Company  in  satisfaction  of  claims  against  the 
Atlantic  Company  for  interest  paid  by  the  other  two  companies  on  the 
first  mortgage  bonds.  From  time  to  time  during  the  years  1880  to 
1893,  the  Atlantic  Company  issued  additional  shares  of  capital  stock, 
many  thousands  shares  of  which  were  acquired  by  the  Old  Atchison 
Company  on  account  of  moneys  paid  by  it  for  the  construction,  equip- 
ment, and  operation  of  the  Western  Division,  as  the  result  of  which 
the  Old  Atchison  and  Frisco  Companies  together  owned  a  very  large 
majority  of  the  Atlantic  Company's  stock  and  dominated  and  con- 
trolled die  Atlantic  Company  and  all  its  affairs.  In  1890  the  Old  Atchi- 
son Company  acquired  all,  or  nearly  all,  the  capital  stock,  both  c<Mn- 
mon  and  preferred,  of  the  Frisco  Company,  and  thus  became  the  real 
owner  of  at  least  seven-eighths  of  the  capital  stock  of  the  Atlantic 
Company,,  and  thenceforth  managed  and  operated  the  railroads  of 
the  three  companies  as  one  road,  with  the  same  president,  vice  presi- 
dent, executive  chairman,  and  general  couns^. 

On  October  IS,  1899,  the  Old  Atchiscm  Company  executed  and  de- 
livered to  the  Union  Trust  Company  of  New  York  a  deed  of  trust  or 
mortgage  to  secure  $200,000,000  covering  its  line  of  railroad  and  the 
stock  and  bonds  of  the  Atlantic  Company  and  the  other  property  and 
assets  of  the  Old  Atchison. 

On  December  23,  1893,  the  Union  Trust  Company  began  a  suit  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas 
against  the  Old  Atchison  Company,  in  which  suit  receivers  of  the  Old 
Atchison  Company  were  appointed  with  the  acquiescence  of  that  com- 
pany, and  on  the  same  day,  in  a  suit  against  the  Frisco  Company  in  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Mis- 
souri, the  same  persons  were  appointed  receivers  of  the  company. 
Two  of  those  receivers  were  the  president  and  general  counsel  of 
the  Old  Atchison  Company.  Under  the  order  appointing  the  receivers 
they  were  required  to  operate  all  the  railroads,  controlled  by  the  Atchi- 
son Company,  including  the  Western  Division  of  the  Atlantic  Com- 
pany, it  being  alleged  that  the  unity  of  the  property  and  its  integrity 
as  a  whole  constituted  one  of  the  most  important  elements  of  its  value. 

In  January,  1894,  the  receivers  caused  suits  to  be  begun  by  the  Mer- 
cantile Trust  Company  of  New  York,  trustee  for  bondholders,  to  fore- 
close the  second  mortgage  on  the  Western  Division  of  the  Atlantic 
Company,  all  said  mortgage  amounting  to  $5,600,000  then  being  owned 
by  the  old  Atchison  Company.    Suits  were  brought  in  New  Mexico, 
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Arizona,  and  California,  in  each  of  which  the  receivers  procured  their 
own  appointment  as  receivers  of  the  Atlantic  Company, 

In  March,  1893,  the  Union  Trust  Company  began  suit  in  Kansas  to 
foreclose  the  Old  Atchison  Company's  $200,0(X),000  mortgage,  and 
the  same  persons  were  made  receivers  in  that  case.  Nearly  all  the 
holders  of  bonds  of  the  Old  Atchison  Company  and  nearly  all  the 
owners  of  the  capital  stock  thereof  entered  into  an  agreement  for  the 
reorganization  of  the  company  and  a  readjustment  of  its  affairs,  a 
committee  of  nine  persons  being  appointed  to  carry  out  a  plan  of  re- 
organization, which  was  agreed  to  by  nearly  all  the  holders  of  tlie 
bonds  and  stock,  to  the  effect  that  the  foreclosure  suit  of  the  Union 
Trust  Company  should  be  allowed  to  proceed  to  judgment  and  sale, 
upon  which  sale  the  property  of  the  Old  Atchison  Company  should  be 
bought  in  by  the  committee  and  conveyed  to  a  new  corporation  to  be 
organized  by  the  committee,  the  stock  of  which  should  be  distributed 
to  the  consenting  stockholders  of  the  Old  Atchison,  and  new  bonds 
were  to  be  issued  to  the  consenting  bondholders.  As  the  result  of  the 
agreement  a  new  corporation  was  organized  under  the  laws  of  the 
state  of  Kansas,  the  defendant  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  hereinafter  called  the  New  Atchison  Company,  which 
thereupon  issued  its  stock  afld  bonds  to  the  former  stocldiolders  and 
bondholders  of  the  Old  Atchison  as  provided  by  the  agreement.  This 
reorganization  and  distribution  of  the  new  stock  was  without  the  par- 
ticipation of,  or  notice  to,  any  creditors  of  the  Old  Atchison  Company 
or  the  Atlantic  Company,  except  the  bondholders  of  the  Old  Atchison 
Cc«npany,  and  no  provision  was  made  for  or  offered  to  thetnin  connec- 
tion with  the  plan  or  agreement  or  with  anything  done  in  carrying  out 
the  same.  Judgment  of  foreclosure  was  entered  in  the  Union  Trust 
Company's  suit,  and  the  Old  Atchison  Company  and  all  its  property 
were  sold  at  auction  December  10,  1895,  at  Topeka,  Kan.,  and  bought 
in  by  the  Reorganization  Committee  for  $60,000,000  and  forthwith 
conveyed  to  the  New  Atchison  Company.  By  reason  of  the  default 
of  the  Atlantic  Company  in  the  pa)Tnent  of  interest  on  its  guaranteed 
trust  bonds  and  of  the  Old  Atchison  and  Frisco  Company's  not  mak- 
ing good  their  guaranty  thereof,  the  holders  of  such  bonds  caused  a 
sale  to  be  made  of  the  first  mortgage  bonds  of  the  Atlantic  Company, 
which  had  been  pledged  with  the  Mercantile  Trust  Company  as  se- 
curity, and  such  bonds  were  bought  at  the  sale  by  persons  whose  in- 
terests were  other  than  those  of  the  Old  Atchison  Company. 

In  September,  1895,  the  United  States  Trust  Company,  as  trustee 
under  the  first  mortgage,  began  suits  in  New  Mexico,  Arizona,  and 
California  to  foreclose  tiie  Atlantic  Company's  first  mortgage.  At 
this  time  the  suit  to  foreclose  the  Atlantic  Company's  second  mortgage 
(all  the  bonds  secured  by  which  were  held  by  the  Old  Atchison  Q)m- 
pany)  was  still  pending  and  undetermined.  The  suits  to  foreclose  the 
first  mortgage  were  brought  against  the  wishes  and  efforts  of  the"  Old 
Atchison  Company,  but  judgments  of  foreclosure  were  entered  April 
10,  1896,  June  1,  1896  and  December  22,  1896,  decreeing  the  sale  of 
the  Western  Division,  together  with  all  its  land  grants,  equipments, 
appurtMiances,  and  other  property,  which  had  been  resisted  by  the 
New  Atchisctti  Company  by  every  lawful  means.    The  capital  stock 
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of  the  Atlantic  Company  had  now  become  worthless,  but  on  January 
28,  1897,  the  New  Atchison  Company  went  through  the  form  of  selling 
to  unknown  persons  all  its  holdings  of  Atlantic  Company's  capital 
stock,  and  pretended  it  had  disposed  of  the  same,  and  thereafter  and  on 
the  same  day  the  New  Atchison  Company  purchased  and  received  the 
entire  issue  of  first  mortgage  bonds  of  the  Atlantic  Company's  West- 
em  Division,  with  all  unpaid  interest  due  thereon,  and  paid  therefor 
$530,000  in  cash,  $8,400,000  face  value  general  mortgage  bonds  of 
the  New  Atchison  Company  and  $9,200,000  of  its  preferred  stock. 
By  this  purchase  and  payment  it  was  agreed  that  the  New  Atchison 
Company  should  be  and  was  released  from  all  obligations  under  the 
Old  Atchison  'Company's  guaranty.  The  market  .value  of  the  bonds 
was  then  80  per  cent,  and  the  preferred  stock  17  per  cent.,  so  that  the 
total  cost  to  the  New  Atchison  Company  in  obtaining  the  first  mortgage 
bonds  was  $8,914,000  besides  the  costs  and  expenses  of  the  foreclo- 
sures. Having  thus  acquired,  or  pretended  to  acquire,  the  bonds  and 
mortgage,  the  New  Atchison  Company  proceeded  to  enforce  the  judg- 
ments of  foreclosure  and  sale,  and  on  May  3,  1897,  at  Gallup,  N.  M., 
the  Western  Division,  with  all  its  property,  was  sold  under  the  judg- 
ment and  bought  by  the  reorganization  committee  of  the  New  Atchi- 
son for  $12,000,000,  whereof  only  $503,133  was*  actually  paid,  being 
the  costs  and  expenses  of  the  foreclosure.  Thereupon  title  to  the  prop- 
erty so  purchased  was  transferred  to  the  Santa  Fe  Pacific  Railroad 
Company,  which  was  a  corporation  organized  for  the  sole  purpose  of 
taking  such  conveyance  and  holding  the  title  temporarily  for  the  New 
Atchison  Company.  All  the  capital  stock  of  the  Santa  Fe  Company 
was  owned  by  the  New  Atchison  Company,  and  after  title  had  been 
held  in  the  name  of  the  former  for  a  short  time,  the  title  to  the  West- 
em  Division  and  all  its  property  was  sold  at  foreclosure,  and  was  trans- 
ferred to  the  New  Atchison  Company,  which  ever  since  has  held,  and 
still  holds,  possession  of  the  same. 

It  is  then  alleged  that  the  Western  Division,  with  its  property  and 
appurtenances  when  sold  under  the  judgment  of  foreclosure,  was  worth 
about  $100,000,000,  and  that  its  total  indebtedness,  all  of  which  had 
been  incurred  under  the  managemfent  and  for  the  exclusive  benefit  of 
the  Old  Atchison  Company,  .amounted  to  about  $56,000,000 ;  that  the 
income  bonds  constituted  after  the  first  mortgage  bonds  the  first  claim 
and  first  right  to  satisfaction  out  of  the  property  belonging  to  the 
Westem  Division ;  that  under  the  guaranty  executed  by  the  Old  Atchi- 
son Company  the  New  Atchison  Ccwnpany  was  legally  bound  to  pay 
the  amount  due  upon  said  first  mortgage  bond ;  that  payment  to  the 
holders  thereof  therefor  was  but  the  fulfillment  by  the  New  Atchison 
Company  of  its  own  legal  obligation,  and  that  thereupon  and  by  such 
payment  the  first  mortgage  and  guaranteed  tmst  mortgage  became  and 
were  satisfied  and  discharged ;  that  the  several  suits  to  foreclose  the 
first  mortgage  thereupon  abated,  and  the  judgments  entered  therein 
were  satisfied,  and  that  the  sale  of  the  Western  Division  and  its  prop- 
erty was  null  and  void,  so  that  the  purchaser  at  the  sale  acquired  no 
title  thereto,  but  the  Westem  EHvision  and  its  property  and  appurte- 
nances were  taken  possession  of  by  the  Santa  Fl  Company,  and  after- 
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wards  transferred  to  the  New  Atchison  Company,  subject  to  the  right 
and  claim  of  owners  of  the  income  bonds  to  the  satisfaction  and  pay- 
ment of  the  amount  due  upon  said  bonds,  and  has  ever  since  remained, 
and  still  remains,  so  subject ;  that  the  pretended  disposal  of  its  stock  in 
the  Atlantic  Company  on  January  28,  1897,  the  organization  by  it 'of 
the  Santa  Fe  Company,  and  the  use  thereof  as  nominal  holder  of  the 
property  bought  at  the  alleged  foreclosure,  and  all  the  other  acts  and 
devices  in  connection  with  the  first  mortgage  bond  and  the  foreclosure 
thereof,  were  for  the  purpose,  and  in  furtiherance  of  a  design,  on  the 
part  of  the  New  Atchison  Company,  to  appropriate  to  itself  by  the  il- 
legal, wrongful,  and  dishonest  use  of  judicial  process  of.the  said  West- 
ern Division,  with  all  its  property  and  appurtenances,  and  to  cut  off 
the  lawful  creditors  of  the  Atlantic  Company  and  to  deprive  them  of 
all  means  of  redburse  for  the  collection  of  the  money  owing  them  to  the 
property  for  the  creation  of  which  the  money  had  been  advanced,  all 
for  the  direct  and  exclusive  benefit  and  behoof  of  the  Old  Atchiscm 
Company  and  its  successor  the  New  Atchison  Company, 

Plaintiff  alleges  that  the  earnings  of  the  Western  Division  of  the  At- 
lantic Company's  railroad  had  been  in  every  year  since  October  1,  1897, 
sufficient  for  the  payment  of  interest  upon  said  bonds  as  it  fell  due. 
The  principal  of  all  of  the  said  bonds  became  due  October  1,  1910,  but 
no  part  thereof  has  been  paid,  and  the  Atlantic  Company  since  August, 
1893,  has  had  no  money  wherewith  to  pay  the  bonds  or  interest  thereon, 
nor  any  property  to  which  recourse  can  be  had  for  the  satisfaction  of 
any  judgment,  but  the  company  is  practically  out  of  existence,  and  all 
its  property  of  every  description  is  now  held  by  the  claim  to  be  vested 
in  tiie  New  Atchison  Company.  Plaintiff  then  alleges  his  ownership 
of  the  bonds  in  suit,  and  avers  that  neither  he  nor  any  other  owner 
thereof  had  notice  of  any  suits,  decrees,  sales,  negotiations,  conveyances 
or  proceedings  complained  of,  nor  was  any  opportunity  offered  to  him 
or  them  to  participate  in  the  reorganizations  set  forth,  nor  were  they 
ever  offered  anything  for  their  interest  as  creditors  and  bondholders. 

I  am  of  the  opinion  that  the  complaint  based  upon  the  facts  thus  sum- 
marized sets  forth  a  good  cause  of  action  upon  two  theories : 

First.  That  before  reorganization  the  Old  Atchison  Company  had 
made  itself  liable  in  equity  for  the  principal  and  interest  of  the  income 
bonds,  and  upon  reorganization  the  New  Atchison  Company  succeeded 
to  that  liability.  The  liability  of  the  Old  Atchison  Company  is  predi- 
cated upon  the  proposition  that  the  agreement  between  the  three  roads 
(as  one  of  the  results  of  which  the  income  bonds  in  suit  were  issued) 
was  for  the  exclusive  benefit  of  the  Old  Atchison  Company,  prejudicial 
to  the  interests  of  the  Atlantic  Company,  and  in  fraud  of  the  purchas- 
ers of  the  bonds.  From  the  facts  alleged  in  the  complaTits,  it  appears 
that  the  Old  Atchison  Company,  owning  or  controlling  seven-eighths 
of  the  capital  stock  of  the  Atlantic  Company,  so  dealt  with  the  interests 
of  the  latter  company  that  the  interests  of  the  latter  were  subordinated 
to  those  of  the  former,  and  that  the  Old  Atchison  Company,  in  complete 
domination  of  the  Atlantic  Company,  so  handled  the  property  of  the 
latter  as  to  inure  to  its  own  benefit  and  to  the  prejudice  of  the  Atlantic 
Company,  its  security  holders  and  its  creditors.    The  effect  of  the  agree- 
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ment  was  to  give  the  Old  Atchison  an  extension  from  Albuquerque  to 
the  Pacific  Coast,  which  it  was  unable  to  do  under  its  own  charter; 
prevent  competition  with  the  Old  Atchison  by  the  Atlantic  Company 
from  Albuquerque  eastward,  which  would  be  the  case  if  the  Atlantic 
Company  built  under  its  charter;  absolutely  throw  into  the  bands  of 
the  Old  Atchison  all  business  over  the  Western  Division  of  the  Atlantic 
Company  eastward  from  Albuquerque  for  a  period  of  30  years ;  and 
make  the  Western  Division  nothing  but  a  strip  through  the  desert,  val- 
ueless to  the  Atlantic  Company,  but  of  the  greatest  value  to  the  Old 
Atchison  Company.  Thus  the  Old  Atchison  Company  not  merely 
insured  the  construction  of  its  connection  westward  from  Albuquerque 
under  the  charter  and  in  the  name  of  the  Atlantic  Company,  but  at  the 
same  time  prevented  the  Atlantic  Cwnpany  for  a  period  of  30  years  from 
constructing  or  operating  any  road  to  the  east  of  Albuquerque  and  mak- 
ing its  own  railroad  lines  of  substantial  value,  or  putting  them  in  a 
position  to  be  an  independent  factor  in  transportation.  This  agree- 
ment, therefore,  resolves  itself  into  a  contract  made  by  the  Old  Atchi- 
son Company  with  a  corporation  which  it  dominated  and  the  rights  of 
whose  future  creditors  to  be  created  under  the  agreement  it  ignored, 
by  which  it  operated  this  Western  Division  as  its  own,  burdening  it 
with  enormous  debts,  failing  to  pay  even  the  interests  upon  its  obliga- 
tions, and  finally  acquiring  all  the  property  of  the  Atlantic  Company 
for  $500,000,  the  property  thus  obtained  being  alleged  to  be  worth  $100,- 
000,000,  and  in  effect  seeking  to  destroy  and  render  worthless  all  unse- 
cured debts  which  had  been  created  while  the  road  was  being  operated 
for  the  benefit  of  the  Old  Atchison  Company.  If  these  facts  can  be 
established,  they  would  seem  to  bring  the  case  within  the  doctrine  laid 
down  in  Northern  Pacific  Railroad  Co.  v.  Boyd,  228  U.  S.  482,  33  Sup. 
Ct.  554,  57  L.  Ed.  931,  and  Kansas  City  Southern  Railway  Co.  v. 
Guardian  Trust  Co.,  240  U.  S.  166,  36  Sup.  Ct.  334,  60  L.  Ed.  579. 
As  was  said  in  the  former  case : 

"Contracts  for  reorganization  made  between  bondholders  and  stockbolders  of 
corporations,  insolvent  or  financially  embarrassed,  involving  tbe  transfer  of  the 
corporate  property  to  a  new  corporation,  while  proper  and  binding  as  between 
tlte  parties,  cannot,  even  when  made  in  good  faith,  defeat  the  claim  of  non- 
asaentlng  creditors;  nor  is  there  any  difference  whether  the  reorganization 
be  made  by  contract  or  at  private  sale  or  consummated  by  a  master's  deed 
nuder  a  consent  decree." 

Second.  But  even  if  the  Old  Atchison  Company  be  not  regarded  as 
liable  for  the  income  bonds  in  question  (which  are  to  be  treated  solely  as 
the  obligation  of  the  Atlantic  Company)  none  the  less  were  the  unse- 
cured creditors  of  the  Atlantic  Company  entitled  to  participate  in  the 
reorganization,  and  the  new  corporation,  the  New  Atchison  Company, 
is  liable  for  the  claims  of  such  of  those  creditors  as  were  ignored  in 
that  proceeding.  This  proposition  would  seem  to  be  established  by  the 
cases  of  Louisville  Trust  Co.-  v.  Louisville  Railroad  Co.,  174  U.  S.  674, 
19  Sup.  Ct  827,  43  L.  Ed.  1130,  and  Kansas  City  Southern  Railway 
Co.  v.  Guardian  Trust  Co.,  supra.  These  cases  laid  down  in  the 
strongest  terms  the  obligation  and  duty  of  stockholders  of  a  corpora- 
tion as  trustees  to  apply  its  property  to  the  payment  of  its  debts  before 
they  take  to  themselves  any  share  in  or  benefit  therefrom. 
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I  am  of  the  opinion  that  the  facts  alleged  in  this  complaint  are  such 
as  to  constitute  a  cause  of  action  from  both  these  points  of  view,  and 
that  the  judgment  and  order  appealed  from  should  be  reversed,  with 
costs  to  appellant,  but  with  leave  to  defendant  to  withdraw  its  demurrer 
and  to  answer,  on  payment  of  such  costs. 


(166  App.  DlT.  276) 

SPBOUL  V.  BESKm. 

(Saprenfe  Cioiirt,  Appellate  Division,  Second  I)epartm«it.    July  31,  1917.) 

1.  Bills  and  Notes  ig=9505—PBAUi>— Evidence. 

In  an  action  by  the  second  Indorser  against  the  poyee.  as  (^or  Indorser 
of  a  note,  where  the  defendant  alleges  fraud  In  the  lnce{^(Hi  of  the  note, 
a  conversation  between  defendant  and  person  fraudulently  procuring  his 
Indorsement,  showing  such  fact,  though  had  In  plaintlETs  absence,  held 
admissible. 

2.  Bills  and  Notes  ^s>497(2)— Fraud— Bubden  ov  Pboot. 

In  an  action  on  a  note,  where  defendant  establishes  frand  in  its  in- 
ception, the  burden  la  on  plaintift  to  show  he  is  bona  flde  holder,  onder 
Negotiable  Instnunents  Law  (Ck>nsol.  Laws,  c.  33)  i  98. 

5.  Appbai,  and  Erbob  «=>1066(1)— Rkvikw— Habkuebs  Ebbob— Admission  op 

Evidence. 

In  an  action  by  a  second  indorser  against  payee  as  prior  indorser  of  a 
note  discounted  In  bank,  error  in  excluding  evidence  offered  by  defendant 
of  fraud  in  Inception  of  note  held  not  cured  by  proof  by  defendant  ttaat 
bank  was  holder  in  due  course. 
4.  Bills  and  Notes  ®=3.3.59 — Patmknt  of  Pbe-Exibtino  Debt — Paticxnt  o» 
Value— "Holdeb  fob  Value." 

A  bank,  accepting  a  note  in  consideration  of  which  it  surrendered  an- 
other note  evidencing  a  pre-existing  debt,  is  a  "bolder  for  value,"  under 
Negotiable  Instruments  Law,  |  61. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Holder  for  Value.] 

6.  Bills  and  Notes  ®=>497(2) — Gk>0D  Faith  and  Patiocnt  of  Value- Bobden 

OF  Pboof. 

In  an  action  by  a  second  indorser  against  the  payee  as  prior  indorser 
of  a  note  discounted  In  bank,  where  the  bank  is  a  holder  for  value,  and 
defendant  alleges  fraud  in  inception  of  the  note,  tbe  burden  is  on  plain- 
tiff to  show  lack  of  knowledge  of  bank  as  to  defects  in  the  -note. 

6.  Bills  and  Notes  <S=»342— Renewal  of  Bills  ob  Notes— Constbuctive  No- 

tice. 

Where  words  "part  renewal"  are  written  over  an  indorsonent  oa  a  note 
given  to  a  bank  in  part  renewal  of  an  original  note,  the  bank  is  snfBcient- 
ly  (barged  thereby  with  knowledge  of  the  limitations  put  upon  use  of  In- 
dorsement, under  Negotiable  Instruments  Law,  |  96. 

7.  Bills  and  Notes  i&=>342— "Renewal." 

Word  "renewal,"  when  applied  to  a  note,  nieajis  tbe  oontlniianos  of  the 
old  obligation,  including  the  obligation  of  all  parties  liable  thereon. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Renewal.] 

8.  Bnxs  AND  Notes  «=s>339— Bona  Fide  Pubchaseb— Knowledoe  of  Defend- 

ants. 

A  bank,  although  a  holder  for  value  of  a  note  given  in  part  renewal  of  an 
original  note,  is  not  a  good  faith  holder  thereof,  where  it  has  knowledge, 
or  by  reasonable  inquiry  could  have  obtained  knowledge,  of  fraud  in  the 
inception  of  the  note,  nor  where  it  ignores  limitation  of  indorsement.  If 
proper  inquiry  would  have  disclosed  situation. 

«s»For  oth*r  c«bm  sm  nmt  topic  &  KBY-NUMBER  to  all  Kay-Numberad  DIsmU  A  IndaXM 
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Appeal  from  Trial  Term,  Westchester  County. 
Action  by  Harvey  B.  Sproul  against  Samuel  Beskin.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

The  complaint  was  cm  a  promissory  note  for  $1,000,  dated  February  3, 
1916,  and  payable  two  months  after  date  at  the  Pe^ksklll  National  Bank, 
made  by  one  Clarence  B.  Gruner  to  the  order  of  defendant  as  payee,  Indorsed 
by  the  defendant  and  by  plaintiff.  The  complaint  alleged  that  the  maker  pro- 
cared  the  discount  of  the  note  at  the  Peekskili  National  Bank,  that  It  was  not 
paid  on  maturity,  that  due  notice  of  dishonor  was  given  to  the  Indorsers,  and 
that  plaintiff,  the  last  indorser,  paid  the  full  amount  to  the  bank,  and 
thereupon  became  the  owner  and  the  holder  thereof.  The  answer  alleged  In 
substance  that  at  the  time  the  note  was  made  the  bank  was  the  bolder  of 
another  note  of  $2,000,  made  by  Gruner  &  HoUenbeck  to  the  order  of  E.  W. 
HoUenbeck  and  rrederlck  Gruner,  and  Indorsed  by  E.  Q.  Hollenbeck,  Freder- 
ick Gruner,  Samuel  Beskin,  and  Harvey  B.  Sproul,  In  the  order  named ;  that, 
as  such  note  was  coming  due,  Frederick  Gruner  induced  defendant  to  place  his 
indorsement  upon  a  blank  note,  on  the  representation  that  it  would,  with  the 
same  makers,  payees,  and  indorsers,  be  used  to  renew  a  portion  of  the  note 
then  lying  in  the  bank ;  that  the  said  Gruner  unlawfully  and  feloniously 
fiUed  out  the  said  note  in  the  manner  set  forth  in  the  complaint,  and  procured 
the  bank.  Illegally  and  contrary  to  the  notice  of  the  defendant,  to  accept  It  In 
part  renewal  of  and  to  surrender  the  original  note,  thereby  depriving  the  de- 
fendant of  the  security  of  responsible  prior  indorsers. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

James  G.  Meyer,  of  Beacon  Qohn  T.  Kelly,  of  Beacon,  on  the  brief), 
for  appellant. 

Clifford  Couch,  of  Peekskili  (Franklin  Couch,  of  Peekskili,  on  the 
brief),  for  respondent. 

BLACKMAR,  J.  [1,  2]  The  plaintiff,  having  proved  the  note  and 
that  he  had  paid  the  same  and  taken  it  up  from  the  bank,  rested  on  the 
prima  facie  case.  The  burdai  then  shifted  to  the  defendant  to  prove 
the  defective  title  to  the  note  as  alleged  in  the  answer;  but  he  was 
prevented  from  so  doing  by  rulings  by  the  court,  on  the  ground  that 
the  plaintiff  was  not  present  at  the  time  of  the  transaction.  The  de- 
fendant had  the  right  to  prove  that  his  signature  was  procured  on  the 
promise  that  the  note  would  be  filled  up  with  the  same  indorsers  as  be- 
fore, and  so  afford  him  the  security  of  the  prior  obligations,  and  that 
Gruner  fraudulently  filled  it  out  in  violation  of  the  agreement.  He 
was  entitled  to  prove  this,  whether  plaintiff  Sproul  was  present  at  the 
time  of  the  conversations  or  "not.  In  fact,  the  presence  or  absence  of 
the  plaintiff  at  the  time  of  the  transaction  makes  no  difference  whatever 
as  to  the  relevancy  or  competency. of  evidence  of  the  transaction,  in- 
cluding conversations  which  were  a  part  thereof.  The  repeated  rulings 
of  the  court,  excluding,  over  defendant's  objection  and  exception,  evi- 
dence of  the  conversation  between  Gruner  and  defendant,  when  defend- 
ant was  induced  to  place  his  name  on  the  back  of  a  note  to  be  filled  up 
by  Gruner,  were  erroneous.  As  the  result  of  these  rulings,  all  that 
was  left  of  defendant's  case  then  were  the  words  "part  renewal," 
which  defendant  wrote  over  his  indorsement.  The  words  "part  re- 
newal" in  tihemselves  carry  no  definite  meaning.  Their  full  meaning 
can  only  be  ascertained  when  read  in  the  light  of  the  whole  transaction. 
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and  the  defendant  was  not  pennitted  to  show  what  the  transaction  was. 
If  the  defendant  had  been  permitted  to  prove  the  allegations  of  his  an- 
swer as  to  the  circumstances  under  which  he  gave  his  indorsement,  he 
would  have  proved  a  defect  in  the  title  (secticfn  94,  Negotiable  Instru- 
ments Law),  and  the  burden  would  have  shifted  to  the  plaintiff  to  show 
that  his  title  was  that  of  a  holder  in  due  course  (section  98,  Negotiable 
Instruments  Law). 

[3-5]  The  remainin|f  question  is  whether  the  defendant  has  not 
cured  the  error  by  callmg  the  cashier  of  the  Peekskill  National  Bank, 
and  so  showing  that  the  bank  was  a  holder  in  due  course.  The  note 
was  discounted  for  value,  for  the  bank  gave  up  the  prior  note  which 
bore  the  obligation  of  the  parties.  The  pre-existing  debt  was  a  suffi- 
cient consideration  under  the  statute.  Section  51,  N^otiable  Instru- 
ments Law.  The  question  remains  whether  the  bank  took  the  note  in 
good  faith.  Section  91,  Negotiable  Instruments  Law.  This  depends 
upon  whether  it  had  knowledge  of  any  defect  or  knowledge  of  any 
facts  which  should  have  put  it. upon  inquiry  (section  95,  Negotiable 
Instruments  Law),  and  the  burden  of  showing  that  the  bank  had  no 
knowledge  or  notice  equivalent  to  knowledge,  was  on  the  plaintiff. 
(Smith  v.  Weston,  159  N.  Y.  194,  54  N.  E.  38). 

[8,  7]  The  words  "part  renewal"  were  written  over  the  indorsement 
of  the  defendant.  Under  the  circumstances  the  words  charged  the 
bank  with  knowledge  that  there  was  a  limitation  put  upon  the  use  of 
the  indorsement.  A  reasonable  inference  was  that  it  was  to  be  used 
in  "part  renewal"  of  another  note,  and  the  other  to  which  it  obviously 
referred  was  the  original  note  upon  which  it  was  applied.  A  renewd 
means  the  continuance  of  the  old  obligation.  Jagger  Iron  Co.  v. 
Walker,  76  N.  Y.  521 ;  First  National  Bank  v.  Weston,  25  App.  Div. 
414,  49  N.  Y.  Supp.  542;  Hayward  v.  Empire  State  Sugar  Co.,  105 
App.  Div.  21,  93  N.  Y.  Supp.  449.  A  continuance  of  the  old  obliga- 
tion includes  the  continuance  of  the  obligations  of  all  parties  liable 
thereon.  The  note  was  presented  by  the  maker,  indicating  that  it  had 
not  yet  an  inception.  It  was  apparently  complete  on  its  face,  and  yet 
its  form  was  such  that  it  could  not  be  a  part  renewal  of  the  other  note, 
according  to  the  accurate  meaning  of  the  term. 

[8]  The  cashier  of  the  bank  testified  that  he  knew  that  the  word 
"renewal"  had  a  special  meaning,  and  that  a  note  having  this  word 
could  not  be  used  for  an  original  credit,  but  that  this  was  a  new  trans- 
action, and  in  effect  that  he  relied  on  plaintiff's  indorsement.  Rea- 
sonable inquiry  would  have  disclosed  the  situation,  and  if  the  allega- 
tions of  the  answer,  which  the  defendant  was  not  permitted  to  prove, 
represent  the  situation,  which  must  be  assumed  for  the  purposes  of  this 
decision,  the  bank  could  not  take  the  note  in  good  faith.  The  ques- 
tion is  not  presented  to  us  to  determine  whether,  if  the  bapjc  is  a  holder 
in  due  course,  the  plaintiff's  position  is  the  same.  Section  97,  Negoti- 
able Instruments  Law.  When  the  situation  is  fully  disclosed  by  the 
evidence,  it  may  become  an  issue  whether  the  plaintiff  was  a  party  to 
any  fraud  or  illegality  affecting  this  instrument.  There  is  no  evidence 
to  that  effect  now  in  the  record. 

The  judgment  is  reversed,  and  a  new  trial  granted ;  costs  to  abide 
the  event    All  concur. 


Digitized  by 


Google 


Sup.  Ct.)  FIPir-BlQHTH  OT.  OAF*  GO.  V.  MOOSAN  <09 

FIFTY-EIGHTH  ST.  CAFfi  CO.,  Inc.  v.  NOONAN  et  aL 
(Supreme  Ck>nrt,  Special  Term,  New  Tork  CJounty.    July,  1917.) 

PlAADIRO    ®=>838— COUPEIXINa    AOCEFTANCC    OF    SBKTICB— COHFLIANOK    WITH 

Obdeb. 

Wbere  the  order  of  tbe  court  directed  the  serrice  of  an  amended  reply, 
while  plaintiff  served  a  supplemental  reply,  not  complying  with  Oie  require- 
ments of  the  order,  the  court  properly  refused  to  grant  plaintiff's  motion 
to  compel  defendant  to  accept  service  of  the  supplemental  reply,  where 
the  costs  of  the  motion  required  by  the  order  had  not  been  paid  within 
10  days,  in  view  of  C?ode  Civ.  Proc.  §  770,  providing  that  failure  to  pay 
costs  ipso  facto  stays  all  proceedings. 

Action  by  the  Fifty-Eighth  Street  Cafe  Cwnpany,  Incorporated, 
against  Bernard  Noonan  and  another.  On  motion  by  the  plaintiff  to 
compel  the  defendants  to  accept  service  of  its  supplemental  reply.  De- 
nied, with  costs. 

McKnight  &  Steinbock,  of  New  York  City,  for  the  motion. 
Joseph  H.  Adams,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  seeks  by  this  motion  to  compel  ac- 
ceptance of  its  suj^lemental  reply,  which  was  returned  by  the  defend- 
ants on  the  ground  that  the  order  of  Mr.  Justice  Ford  directed  the 
service  of  an  amended  reply,  and  not  a  supplemental  reply,  and  on  the 
further  ground  that  the  $10  costs  of  motion  required  by  the  order  in 
question  were  not  paid  within  10  days  after  service  of  a  copy  of  said  or- 
der on  the  plaintiff's  attorneys. 

The  plaintiff,  by  the  terms  of  that  order,  was  directed  to  serve  an 
amended  reply.  Instead  of  doing  so,  it  served  a  pleading,  which  is 
therein  described  as  being  "its  supplemental  reply  as  per  and  in  ac- 
cordance with"  such  order.  This  is  clearly  not  a  compliance  with  the 
order  in  question,  especially  in  view  of  the  claim  of  the  defendants  that 
the  so-called  supplemental  reply  does  not  comply  with  the  requirements 
of  the  order  in  certain  specified  respects.  So  far  as  concerns  the  pay- 
ment of  the  motion  costs,  the  moving  affidavit  states  that  the  failure  to 
pay  them  within  10  days  from  the  date  of  the  service  of  the  order  was 
purely  an  oversight,  and  that  the  plaintiff  is  ready  and  willing  to  pay 
the  same.  The  failure  to  pay  such  costs  ipso  facto  stayed  all  proceed- 
ings of  the  plaintiff  until  the  payment  thereof  (Code  Civ.  Proc.  §  779; 
Thaule  v.  Frost,  1  Abb.  N.  C.  298;  Lyons  v.  Murat,  54  How.  Pirac. 
23),  and  as  they  have  not  been  paid,  the  objection  to  the  present  motion 
is  fatal.  The  cases  of  Thompson  v.  McLaughlin,  138  App.  Div.  711, 
123  N.  Y.  Supp.  762,  and  Goldberg  v.  Wood,  50  Misc.  Rep.  618,  98  N. 
Y.  Supp.  200,  are  not  in  point.  There  the  defense  of  an  action  was  in- 
volved, whereas  the  present  case  merely  involves  the  prosecution  of  the 
same. 

Motion  denied,  with  $10  costs.    Order  signed. 

^=>For  other  cases  see  game  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Inaexes 
166  N.X.8.— 39 
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PICIULO  T.  ELY. 

(Snpreme  Court,  Special  Term,  New  York  Oooaty.    Tvlj,  1917.) 

LiBBi.  AND  Si^NDEB  <S=»6(1) — WoBDs  Slandeboub  Pib  Sb— "Bxtk"  Tbnaht. 
The  words,  "You  are  last  of  the  bum  tenants  In  this  building,"  were  not 
slanderous  per  se,  as  the  word  "bun/'  was  used  purely  aa  an  adjective, 
limited  In  Its  application  to  plaintiff  as  a  tenant,  and  a  demurrer  to  the 
complaint  will  be  suBtained,  where  special  damages  are  not  alleged. 

Action  by  Donate  Piciulo  against  Matthew  G.  Ely.  On  motion  by 
defendant  for  judgment  on  the  pleadings.  Granted,  with  costs,  and 
leave  to  plaintiff  to  amend. 

Hedges,  Ely  &  Frankel,  of  New  York  City,  for  the  motion. 
Lyman  Redington,  of  Flushing,  opposed. 

GIEGERICH,  J.  The  defendant  moves  for  judgment  on  the  plead- 
ings, consisting  of  a  complaint  and  a  demurrer  for  insufficiency.  The 
complaint  alleges  that  the  defendant  slandered  the  plaintiff  by  the  fol- 
lowing words :  "You  are  the  last  of  the  bum  tenants  in  this  building." 
No  special  damages  are  alleged ;  consequently  the  question  is  whether 
the  words  are  slanderous  per  se. 

The  complaint  shows  that  the  plaintiff  is  engaged  in  the  real  estate 
business.  If  the  words  complained  of  had  charged  the  plaintiff  with 
being  a  bum  real  estate  agent,  there  can  be  no  question  but  that  they 
would  have  been  slanderous  per  se,  because  they  would  have  touched 
him  in  his  business  character.  Sanderson  v.  Caldwell,  45  N.  Y.  398, 
6  Am.  Rep.  105 ;  Hume  v.  Kusche,  42  Misc.  Rep.  414,  87  N.  Y.  Supp. 
109;  Kuhne  v.  Ahlers,  45  Misc.  Rep.  454,  92  N.  Y.  Supp.  41.  The 
argument  on  behalf  of  the  plaintiff  is  that  the  word  "bum"  was  used 
by  the  defendant  as  a  noun ;  whereas  the  defendant  urges  that  it  was 
used  purely  as  an  adjective,  and  is  limited  in  its  application  to  the  plain- 
tiff as  a  tenant,  and  that  all  it  meant  was  that  he  was  a  poor  or  unsatis- 
factory tenant.  I  am  inclined  to  the  opinion  that  the  fair  meaning  to 
give  to  the  language  is  what  the  defendant  claims.  Although  the  word 
"bum"  may  originally  have  been  used  as  a  substantive  exclusively,  it  is 
unquestionable  that  it  has  now,  colloquially  at  least,  come  to  be  used 
very  frequently  as  an  adjective. 

But,  even  if  it  be  held  that  the  word  was  used  as  a  substantive,  and 
that  the  words  amounted  to  charging  that  the  defendant  was  one  of 
the  last  tenants  in  the  building  who  were  bums,  thereby  charging  that 
he  was  a  bum,  still,  within  the  rule  as  illustrated  by  the  cases  above 
cited,  the  word,  though  abusive,  was  not  such  as  to  affect  the  plaintiff 
specifically  in  his  calling,  and  to  render  the  defendant  liable  witiiout  an 
allegation  of  special  damage.  The  motion  is  therefore  granted,  with 
$10  costs,  with  leave  to  the  plaintiff  to  amend  within  20  days  on  pay- 
ment of  such  costs.    Order  signed. 

«=»Far  otber  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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In  re  NYAOK  COUNTKX  CLUB. 

{Supreme  Court,  Spedal  Term,  Bodclaud  County.    July  15,  1917.) 

GOBFOBATIONB    ^=>4Si% — NAMES — CHANGE — STATDTOBT    PBOVISIONS. 

Under  General  Corporation  Law  ((Jonsol.  Laws,  c.  28)  {  6,  requiring  the 
names  of  corporations  to  bear  some  additional  words,  attlz  or  prefix,  in- 
dicating their  corporate  character,  the  Nyack  Country  Club,  a  membership 
corporation,  could  properly  change  its  name  to  "The  Nyack  Club,"  as  the 
use  of  the  words  "The"  and  "Club"  clearly  distinguished  the  organization 
from  a  natural  perscm,  firm,  or  copartnership. 

In  the  matter  of  the  application  of  the  Nyack  Country  Chib  for  au- 
thority to  change  its  name  to  the  N)rack  Club.    Application  granted. 

White  &  Case,  of  New  York  City,  for  petitioner 

TOMPKINS,  J.  This  is  an  application  made  by  the  Nyack  Coun- 
try Club,  a  membership  corporation  organized  in  1890  under  the  pro- 
visions of  chapter  267  of  the  Laws  of  1875  and  amendatory  acts,  "for 
authority  to  change  its  name  to  "The  Nyack  Club."  The  reasons  given 
for  the  requested  change  of  name  are  that  the  petitioner  intends  to 
enlarge  the  scope  of  its  activities  and  is  taking  proper  proceedings  to 
that  end,  and  the  reasons  are  entirely  satisfactory,  and  the  change  of 
name,  by  merely  dropping  the  word  "Country"  from  the  title  of  the 
petitioner,  is  proper,  and  the  new  name  would  be  appropriate  to  the 
enlarged  activities  of  the  organization. 

The  only  question  which  arises 'on  this  application  is  as  to  whether 
the  proposed  new  name  complies  with  section  6  of  the  General  Cor- 
poration Law,  which  provides  that  no  corporation,  except  a  religious, 
charitable,  or  benevolent  corporation,  shall  be  authorized  to  do  busi- 
ness in  this  state  unless  its  name  has  such  word  or  words,  abbrevia- 
tion, affix,  or  prefix  therein  or  thereto  as  will  clearly  indicate  that  it 
is  a  corporation,  as  distinguished  from  a  natural  person,  firm  or  co- 
partnership. 

Counsel  for  the  petitioner  has  called  to  mv  attention  an  opinion  of 
the  Attorney  General  of  January  8,  1912  (volume  2,  page  10),  that  the 
use  of  the  word  "Company"  in  a  corporate  name,  when  not  immedi- 
ately preceded  by  the  conjunction  "and,"  is  a  compliance  with  the 
section.  The  theory  of  the  Attorney  General  evidently  was  that,  if 
the  word  "Company"  in  a  title  is  preceded  by  the  word  "and,"  the  or- 
ganization might  be  confused  with  a  firm  or  copartnership,  but,  if  not 
preceded  by  the  word  "and,"  the  title  would  suggest  a  corporate  entity. 
Counsel  for  the  petitioner  has  also  called  to  my  attention  the  opinion 
of  Mr.  Justice  Delaney  in  the  Matter  of  the  American  Cigar  Lighter 
Co.,  subsequent  to  the  Attorney  General's  opinion  (77  Misc.  Rep.  643, 
138  N.  Y.  Supp.  455),  in  which  it  was  held  that  a  stock  corporation 
might  not  change  its  name  to  a  title  having  the  word  "Company"  with- 
out "and"  prefixed,  unless  some  other  word,  abbreviation,  affix,  or  pre- 
fix was  inserted  in  the  title,  which  would  clearly  indicate  that  the  or- 
ganization was  a  corporation. 

^a— .«■«>  nth»r  .-jiiiH. «««  Mma  topic  t  KBY-NUMBER  in  all  Key-Numbered  DIseaU  &  Indexei 
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Neither  of  the  above  decisions,  whidi  are  opposed  to  each  other,  is 
in  my  judgment  controlling  in  the  case  of  this  application.  This  pe- 
titioner is  not  a  stock  corporation,  but  a  membership  corporation,  and 
its  controlling  word  is  "Club,"  and  the  title  which  it  is  proposed  to 
assume  is  preceded  by  the  word  "The."  The  statute  requires  that  the 
corporation's  name  ^all  be  such  as  will  clearly  indicate  that  it  is  a 
corporation,  as  distinguished  from  a  natural  person,  firm,  or  copart- 
nership. Manifestly,  "The  Nyack  Club"  could  not  be  a  person,  firm, 
or  copartnership.  It  might  be  a  voluntary  association,  but  that  is  not 
the  requirement  of  the  statute.  The  last  Legislature  amended  the 
General  Corporation  Law  (chapter  177,  Laws  of  1917)  by  taking  out 
of  section  60,  as  it  previously  stood,  the  provisions  therein  relating 
to  the  change  of  name  of  a  membership  corporation,  and  by  adding  a 
new  section  (section  66),  which  provides  for  the  change  of  name  of 
membership  corporations  and  others.  Such  new  section  66  materially 
changes  the  statute  from  the  requirements  as  they  previously  existed, 
particularly  so  far  as  this  application  would  be  affected  if  the  amend- 
ed statute  applied,  by  providing  that : 

"Unless  the  corporation  Is  a  charitable  or  benevolent  corporation,  the 
name  which  the  corporation  proposed  to  assume  shall  have  such  word  or 
words,  abbreviation,  afBx  or  prefix  therein  or  thereto  as  will  clearly  indicate 
that  it  is  a  corporation,  as  distinguished  from  a  natural  person,  -firm,  asso- 
ciation or  copartnership." 

But  this  amended  statute  does  not  take  effect  until  September  1, 
1917,  and  so  does  not  apply  toi  the  application  now  before  this  court 
I  refer  to  it  merely  to  indicate  that  the  Legislature,  by  the  insertion 
of  the  word  "association"  in  the  statute  must  be  considered  as  having 
construed  the  statute  as  it  now  exists  as  not  requiring  any  corporate 
name  to  be  distinguishable  from  an  association,  but  merely  requiring 
it  to  be  distinguishable  from  a  natural  person,  firm,  or  copartnership. 

The  petitioner  dtily  annexes,  as  is  required  by  the  statute,  a  certifi- 
cate from  the  secretary  of  state  that  the  proposed  ndme,  "The  Nyack 
Club,"  is  not  the  name  of  any  other  domestic  corporation,  the  cer- 
tificate of  incorporation  of  which  is  filed  or  recorded  in  his  office,  or 
a  name  so  nearly  resembling  the  name  of  any  such  other  domestic  cor- 
poration as  to  be  calculated  to  deceive,  and  inasmuch  as  there  is  noth- 
ing in  this  proposed  name  that  could  confuse  the  organization  with^a 
rtatural  person,  firm,  or  copartnership,  as  the  statute  now  requires,  but, 
on  the  contrary,  by  the  use  of  the  word  "The"  and  the  use  of  the 
word  "Club,"  liie  organization  is,  in  my  judgment,  clearly  distinguish- 
ed from  a  natural  person,  firm,  or  corooration,  I  see  no  impropriety 
in  granting  the  petition,  and  an  order  w/ll  be  entered  accordingly. 
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OUNSKT  T.  WBINSTKIN  et  aL 

(Supreme  Conrt,  Special  Term,  Sullivan  County.    Angust  21,  1917.) 

Vkkuic  9=s52(1)— GnANOK— Convknienob  or  WirNsssBa— Spkedt  TBrAi>-iJTAT- 

UTE. 

"  TJnder  Code  Clv.jProc.  {  987,  requiring  that  the  ends  of  Justice  must  be 
promoted,  as  welltas  the  convenience  of  wltneaaea,  In  order  to  Justify 
a  change  of  venue,  defendant's  motion  to  change  the  place  of  trial,  for 
convenience  of  witnesses,  from  the  county  of  Sullivan  to  the  county  of 
New  York,  plaintiff  having  two  witnesses  resident  in  SiiUlvan  county  and 
two  temporarily  sojourning  there,  and  defendnnt  having  one  witness  resid- 
ing In  the  county  of  New  York,  one  in  the  county  of  Kings,  and  one  whose 
residence  was  not  stated,  could  not  be  granted,  the  county  of  Sullivan 
being  a  mral  county,  where  the  action  could  be  tried  and  disposed  of  at 
the  next  term,  since  the  ends  of  Justice  are  beet  subserved  in  the  venue 
where  a  speedy  trial  can  be  had ;  the  time  It  oould  be  tried  in  New  York 
county  not  being  shown. 

Action  by  Benjamin  Olinsky  against  Abraham  Weinstdn,  Tobias 
Klipstein,  and  Louis  Wdnstein,  trading  under  the  firm  name  and  style 
of  Weinstein  &  Klipstein.  On  motion  to  change  place  of  trial.  Mo- 
tion denied. 

P.  S.  Hill,  of  New  York  City,  for  plaintiflf. 

Chas.  S.  Rosenberg,  of  New  York  City,  for  defendants. 

NICHOLS,  T.  The  plaintiff  brings  an  action  to  recover  a  balance 
upon  account  tor  merchandise  sold  and  delivered  defendants  in  the 
sum  of  $287.39.  The  defendants'  answer  alleges  that  one  Irving  Wein- 
stein was  also  a  member  of  the  defendants'  copartnership,  pleads  pay- 
ment, alleges  by  way  of  counterclaim  that  two  pieces  of  cloth  were 
included  in  the  plaintiff's  account  at  the  sum  of  $34.36,  one  of  which 
pieces,  ^f  the  value  of  $17.21  was  not  of  the  grade  and  quality  ordered, 
pleads  a  tender  of  this  piece  of  cloth  to  the  plaintiff,  pleads  a  tender 
of  the  balance  of  $17.05,  but  does  not  allege  in  the  answer  that  the 
pleas  of  ten^ier  have  been  kept  good. 

The  plaintiff,  after  the  cause  of  action  accrued,  moved  to  the  county 
of  Sullivan,  and  resided  there  at  the  time  of  the  commencement  of  the 
action.  The  cause  of  action  arose  in  the  county  of  New  York  and 
is  a  transitory  action.  The  defendants  moved  to  change  the  place  of 
trial  to  the  coimty  of  New  York,  upon  the  ground  that  all  of  the  trans- 
actions occurred  in  the  county  of  New  York  and  upon  the  ground  of 
the  ccmvenience  of  witnesses.  The  defendants  name  the  following 
as  necessary  witnesses :  Tobias  Klipstein,  one  of  the  defendants,  who 
resides  in  the  county  of  Kings,  and  Irving  Weinstein,  who  resides  in 
the  county  of  New  York.  The  defendants  further  say  that  the  books 
of  the  defendants  and  their  bookkeeper,  all  within  the  city  of  New 
York,  will  be  required  upon  the  trial  of  the  action.  They  do  not  give 
the  residence  of  the  bookkeeper,  nor  his  name. 

The  plaintiff  names  the  following  as  necessary  witnesses:  Plaintiff 
and  his  father,  Isaac  Olinsky,  who  both  reside  in  the  county  of  Sulli- 
van, both  of  whom  have  personal  knbwledge  of  the  sale  and  delivery 
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of  the  merchandise  and  of  the  representations  made;  and  in  addition 
one  Louis  Jaffe,  who  was  the  plaintiff's  former  bookkeeper,  and  one 
Benjamin  Lax,  a  former  employe  of  the  plaintiff,  have  Imowlcdge  of 
the  sale  and  delivery  of  the  said  merchandise  and  of  said  representa- 
tions. The  place  of  residence  of  the  said  Jaflfe  and  Lax  are  not  given, 
but  the  plaintiff  in  his  answering  affidavit  says  that  they  are  now  so- 
journing in  the  county  of  Sullivan,  and  will  be  theire  during  the  month 
of  September. 

Counting  Jaffe  and  Lax  gives  the  plaintiff  four  witnesses,  two  resid- 
ing in  the  county  of  Sullivan  and  two  temporarily  sojourning  there, 
and  gives  the  defendants  three  witnesses,  including  the  defendants' 
bookkeeper,  one  residing  in  the  county  of  New  York,  one  residing  in' 
the  county  of  Kings,  and  one,  the  defendants'  bookkeeper,  residence  not 
stated.  'The  court,  therefore,  upon  the  question  of  the  number  of  wit- 
nesses, holds  that  the  plaintiff  has  the  largest  number  of  witnesses  in 
the  coimty  of  Sullivan,  the  county  designated  in  the  plaintiff's  com- 
plaint as  the  place  of  trial. 

Under  the  provisions  of  Code  of  Civil  Procedure,  §  987,  requiring 
that  the  ends  of  justice  must  be  promoted,  "as  well  as  the  convenience 
of  witnesses,"  in  order  to  justify  a  change  of  the  place  of  trial,  "the 
ends  of  justice  are  best  subserved  in  that  venue  where  a  speedy  trial 
can  be  had."  Mills  v.  Sparrow,  131  App.  Div.  241,  115  N.  Y.  Supp. 
629.  The  county  of  Sullivan  is  a  rural  ^ounty,  and  the  next  trial  term 
of  the  Supreme  Court  in  that  county  is  appointed  to  be  held  Septon- 
ber  10,  1917.  It  is  not  disputed  by  the  defendants  that  the  actiwi  can 
be  tried  and  disposed  of  at  that  term,  while  the  defendants  in  their  mo- 
tion papers  do  not  attempt  to  show  when  a  trial  of  the  action  could  be 
had  in  the  county  of  New  York,  although  some  claim  was  made  upon 
the  argument  by  the  defendants'  counsel  that  the  action  could  be  tried 
as  expeditiously  in  the  county  of  New  York  as  in  the  county  of  Sulli- 
van. 

In  the  case  of  Mills  v.  Sparrow,  supra,  the  court,  in  affirming  an  or- 
der of  the  Special  Term  denying  the  motion  to  change  the"  place  of 
trial  from  the  county  of  Orange  to  the  countv  of  New  York,  cites  the 
case  of  Quinn  v.  Brooklyn  Heights  R.  R.  Co!,  88  App.  Div.  57,  84  N. 
Y.  Supp.  738,  and  says: 

"  The  place  of  trial  of  an  action  will  not  be  dianged  from  a  rural  county 
to  either  the  county  of  New  York  or  the  county  of  Kings,  merely  to  snbserve 
the  convenience  of  witnesses.'  In  that  case  the  cause  of  action  arose  In  Kings 
county,  to  which  county  the  venue  was  sought  to  be  chanped ;  but  that  fact 
was  not  regarded  as  of  sufBclent  weight  to  overcome  the  long-established 
pmctice.  In  order  to  justify  a  change  of  the  place  of  trial,  Code  Civ.  Proa 
§  987,  requires  that  the  ends  of  justice  will  be  promoted,  as  well  as  the  con- 
venience of  witnesses,  and  It  has  always  been  held  in  this  department  that 
the  ends  of  justice  are  best  aubaerved  in  that  venue  wbere  a  speedy  trial  can 
be  had." 

It  seems  to  this  court  that  the  same  reason  demands  that  the  motion 
of  the  defendants  be  denied,  with  $10  costs. 
Motion  denied,  with  $10  costs. 
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HOULB  y.  BOULB. 

(Supreme  Court,  New  York  County,  at  Chambers.    August  23, 1917.) 

1.  :MaBBIAOB    <S=b60(7)— DUBEBS— EJVIOENCB— ST7FFICIBN0T. 

In  an  action  to  annul  a  marriage,  evidence  held  sufficient  to  show  that 
the  nfflJTlage  was  Induced  by  coercion. 

2.  Uabriage  €=6(X2)— Annulment— LiMiTATioKfl. 

Where,  after  the  birth  of  a  child  of  which  plalntifr  was  the  father,  the 
mother  coerced  him  by  threats  of  violence  to  go  through  the  form  of  a 
marriage  ceremony,  the  parties  entering  into  a  written  agreement  that 
they  should  never  live  together  or  have  any  claim  upon  each  other,  that 
plaintiff  delayed  in  bringing  an  action  to  annul  the  qiarrlage  until  defend- 
ant attemtyted  to  enforce  her  rights  tinder  the  alleged  marriage  would  not 
defeat  his  claim. 

Action  by  Augustus  E.  Houle  against  Cora  Lamb  Houle  for  the  an- 
nulment of  a  marriage.    Judgment  for  plaintiff. 
See,  also,  100  Misc.  Rep.  28,  166  N.  Y.  Supp.  67. 

Wallace  A.  Kroyer,  of  New  York  City  (Ralph  Bamett,  of  New  York 
City,  of  couiisel),  for  plaintiff. 

Leonard  McGee,  of  New  York  City  (John  T.  S.  Wade,  of  New  York 
City,  of  counsel),  for  defendant. 

GREENE AUM,  J.  [1]  A  statement  of  the  issues  and  the  essential 
facts  of  this  case  appears  in  the  opinion  heretofore  filed  by  this  court 
on  May  17,  1917.  See  100  Misc.  Rep.  28,  166  N.  Y.  Supp.  67.  The 
supplementary  testimony  presented  to  the  court  at  the  instance  of  de- 
fendant confirms  the  conclusions  of  fact  heretofore  reached.  Defend- 
ant admits  that,  at  and  immediately  prior  to  the  time  when  negotiations 
were  undertaken,  resulting  in  the  execution  of  the  marriage  agreement 
and  followed  by  a  marriage  ceremony,  the  plaintiff  refused  to  marry 
her.  The  evidence  clearly  establishes  that  payments  of  money  were 
theretofore  secured  from  plaintiff  by  reason  of  threats  of  bodily  harm 
to  plaintiff  if  he  refused  to  comply  with  defendant's  demands.  The 
agreement  to  marry  discloses  on  its  face  that  an  actual  marriage  was 
never  intended,  and  this  furnishes  an  inherent  corroboration  of  the 
fact  that  it  was  procured  by  threats.  It  is  not  to  be  expected  that  co- 
ercion would  be  exercised  publicly  in  the  presence  of  disinterested  wit- 
nesses. A  threat  is  ordinarily  made  under  cover  of  secrecy  and  dark- 
ness. The  facts  that  the  agreement  was  prepared  by  attorneys  and  that 
defendant's  brother  was  a  witness  of  the  marriage  ceremony  are  by 
no  means  inconsistent  with  the  conclusion  that  the  marriage  was  in- 
duced by  coercion.  It  is  quite  probable  that  defendant's  attorney  knew 
nothing  of  the  defendant's  threats,  and  the  presence  of  her  brother  at 
the  marriage  is  evidently  consistent  with  plaintiff's  claim.  What  more 
natural  than  that  the  brother  should  insist  upon  plaintiff's  marrying  his 
sister,  and  should  be  present  when  the  marriage  took  place,  so  that  he 
might  satisfy  himself  that  plaintiff  was  living  up  to  the  agreement 
wluch  was  forced  upon  him  ?  Indeed,  the  brother's  presence  at  the  mar- 
riage is  really  corroborative  of  plaintiff's  contention,  in  view  of  def end- 
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ant's  own  testimony  that  her  brother  wanted  her  to  marry  plaintiff, 
and  that  he  held  no  converse  with  her  for  a  period  of  three  months,  al- 
though they  lived  in  the  same  house.  Having  been  coerced  into  marry- 
ing the  defendant,  there  is  nothing  unusual  in  the  circumstance  that 
there  was  apparent  harmony  between  the  parties  when  they  traveled  to 
Stamford,  Conn.,  where  the  marriage  ceremony  was  consummated. 

[2]  The  defendant's  plea  that  the  plaintiff's  delay  in  bringing  this  ac- 
tion should  defeat  his  claim  is  not  well  taken.  Plaintiff  apparently  be- 
lieved that  the  agreement  which  had  been  signed  was  a  lawful  one,  and 
he  evidently  was  willing  to  abide  by  it  as  long  as  the  defendant  Uved  up 
to  its  terms.  When,  however,  defendant  sought  to  enforce  money 
rights  under  the  alleged  marriage,  in  repudiation  of  the  terms  of  the 
agreement,  plaintiff  brought  this  action.  Under  the  circumstances  the 
delay  was  excusable.  In  view  of  the  conclusions  reached  by  the  court 
it  is  unnecessary  to  pass  upon,  the  interesting  question,  discussed  by  the 
learned  counsel,  as  to  whether  inherent  power  exists  in  this  court  to 
annul  the  marriage  on  the  grounds  of  public  policy,  in  the  absence  of 
statutory  authority. 

Judgment  for  the  plaintiff. 


(XOb  Misc.  Beik  236) 

In  re  DORLAND  et  al. 

In  re  AIKIN'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    May,  1917.) 

1.  EZEC0TOBS  AND  Administbatobs  9=9227(4) — Claims— Bejectio IT. 

Where  neither  of  two  executors  rejected  a  claln*  In  writing  In  ac- 
cordance with  Code  Civ.  Proc.  §  2681,  on  the  gronnd  that  It  was  unveri- 
fied, but  hoth  considered  and  acted  upon  It,  one  allowing  and  the  other 
disallowing  the  claim,  the  right  to  require  reflflcatlon  of  the  claim  in 
accordance  with  section  2677  was  waived. 

2.  EXECUTOBS  AND  ADMINISTBATOBS  lS=>124r— DtTrlES  07  EXXCUTOB— AQENOT. 

Executors  are  agents  to  settle  an  estate,  and,  where  there  are  two  or 
more  of  them,  they  are  regarded  in  law  as  one  person,  and  acts  of  one, 
Involving  ministerial  duties,  are  deemed  acts  of  all. 

3.  ExEcnTOBB  AND  Adminibtbators  ®=»241 — ^.^.i-LowANCB— Effect  of. 

The  allowance  of  a  claim  is  a  ministerial  duty,  and,  where  one  of  two 
executors  allowed  a  claiid.  It  la  prima  fade  established,  regardless  of  re- 
jection by  the  other,  and  can,  under  Code  Civ.  Proc.  |  26S0,  be  defeated 
only  by  showing  that  the  allowance  was  fraudulent  or  negligent 

4.  ExECUTOBS  and  Administbatobs  ®=9252 — Claims— Contests. 

One  contesting  a  claim  allowed  by  one  of  two  executors  has  the  burden 
of  establishing  that  the  allowance  was  fraudulent  or  negligent 

6.   EXECUTOBS  AND    ADMINISTBATOBS   <8=»262— CLAIMS— DiSAIXOWANCK. 

In  a  proceeding  to  contest  a  claim  against  an  estate,  allowed  by  one 
executor,  evidence  held  to  warrant  rejection,  on  the  gronnd  that  a  claim 
was  negligently  allowed. 

6b   EXECUTOBS  AND  ADMINISTBATOBS  $=>241— CLAIMS— PBOOF  OF  CLAIK. 

Where  a  claim  for  compensation  for  services  rendered  had  been  allowed 
by  one  of  the  executors,  the  claimant  had  the  right  to  rely  upon  the  al- 
lowance, and,  until  the  claim  was  rejected  In  a  contest.  It  was  unnecessary 
for  her  to  prove  the  rendition  of  services  on  which  it  was  based. 
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In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Cyremis 
P.  Dorland  and  another,  as  executors  of  the  estate  of  Henry  S.  Aikiri, 
deceased.  Proceedings  on  the  contested  claim  of  Maty  Forsythe. 
Objections  to  allowance  sustained. 

James  J.  Lewis,  of  New  York  City,  for  claimant. 
W.  E.  Hoysradt,  of  Poughkeepsie,  for  Y.  M.  C.  A.  of  Poughkeepsie. 
John  B.  Grubb,  of  Poughkeepsie,  for  Bowne  Memorial  Hospital 
of  Poughkeepsie. 
John  Boyle,  Jr.,  of  New  York  City,  for  state  comptroller. 

SCHULZ,  S.  The  decedent  left  a  last  will  and  testament,  dated  No- 
vember 19,  1913,  wherein  he  nominated  two  executors,  made  bequests 
to  his  sister  and  to  other  persons  therein  named,  and  left  his  residuary 
estate  to  the  Young  Men  s  Christian  Association  of  Poughkeepsie,  N. 
Y.,  and  to  the  Samuel  W.  Bowne  Memorial  Hosjfital  of  Poughkeepsie, 
N.  Y.  Among  the  provisions  contained  in  the  document  in  question 
was  one  by  which  the  decedent  gave  and  bequeathed  to  his  executors 
the  sum  of  $9,000  in  cash,  in  trust,  to  use  the  same  in  purchasing  an 
annuity  upon  the  life  of  one  Mary  Forsythe,  the  income  thereof  to  be 
paid  to  her  quarterly  during  her  natural  life  and  the  annuity  bond  to 
be  delivered  to  her,  to  hold  the  same  and  collect  the  interest  thereon. 
He  also  provided  that  the  executors  pay  to  Mary  Forsythe  the  sum  of 
$60  per  month,  commencing  immediately  upon  his  decease  and  until 
she  received  the  first  installment  of  her  annuity. 

After  the  death  of  the  decedent  and  upon  an  occasion  when  the  ex- 
ecutors were  examining  the  contents  of  a  safe  deposit  box  rented  by 
the  decedent,  the  said  Mary  Forsythe,  hereinafter  referred  to  as  the 
claimant,  presented  two  documents,  one  being  the  instrument  herein- 
after referred  to  as  the  bill  and  which  was  in  form  as  follows : 

"July  3,  1915. 

"Received  from  estate  of  Henry  S.  Ail<!n.  decensed,  five  thousand  dollars 
for  '•are  given  covering  a  period  of  thirty-three  yrs. 

"Paid  by  ezecutorB  of  said  Henry  S.  Alkln  deceased. 

"»5,000.00  " 

— and  the  other  being  the  instrument  hereinafter  referred  to  as  the 
letter  of  the  decedent,  which  was  in  form  as  follows: 

"New  Xqrk,  July  B,  1915. 
"To  My  Execntors  In  State  of  New  York: 

"This  letter  explains  a  bill  held  by  Mrs.  Mary  Forsyth,  given  to  her  by 
me,  Henry  S.  Alkln,  to  collect  from  my  estate  for  my  care  as  stated  to  bill. 
This  care  consists  of  nursing  night  and  day  through  three  operations  I  had 
pertormcd  on  me;  also  by  knowing  what  remedies  to  use  in  two  emergency 
cases,  which  saved  my  life.  Two  of  my  physicians  agreed  with  me  that 
boarding  at  Mrs.  Forsyth's  and  the  continued  care  have  prolonged  my  life. 
For  these  services  she  has  never  received  any  remuneration.  No  one  else 
has  ever  cared  for  me,  nor  has  any  claim  for  the  same  been  made.  This  cov- 
ered a  period  of  over  thirty-four  years. 

"I  trust  my  execntors  will  pay  this  bill  in  cash  without  causing  Mrs.  Forsyth 
any  annoyance  or  extra  expense.  This  bill  Is  outside  of  any  other  remem- 
brance I  may  leave  to  said  Mrs.  Maiy  Forsyth. 

"[Signed]    H.  S.  Aikin, 

"2074  Vyse  Ave., 
"Amt  95,000i  Bronx,  N.  X." 


Digitized  by 


Google 


618  166  NBW  XORK  SUPPLBMBNT  (SUT.  Ct 

Upon  that  occasion,  one  of  the  executors  in  effect  stated  that  he 
would  not  pay  the  claim,  while  the  other  apparently  favored  its  pay- 
ment. Subsequently  the  one  who  was  favorably  inclined  to  tlie  pay- 
ment of  the  claim  referred  the  claimant  to  an  attorney,  who  thereafter 
wrote  him  a  letter,  attaching  the  docmnents  in  question,  and  on  the 
14th  day  of  January,  1916,  this  executor  signed  an  approval  and  al- 
lowance of  tlie  claim  upon  the  back  of  the  attorney's  letter  and  for- 
warded the  same,  with  the  bill  and  tlie  alleged  letter  of  the  decedent, 
to  his  coexecutor.  The  latter  rejected  the  claim  in  writing  on  the  14th 
day  of  March,  1916,  and  it  has  not  as  yet  been  paid. 

The  executors  are  now  attempting  to  judicially  settle  their  accoxmts, 
and  therein  state  that  the  claim  in  question  has  been  admitted  by  one 
executor  and  rejected  by  the  other.  The  two  residuary  legatees  named 
in  the  will,  and  who  would  be  affected  by  the  payment  of  the  claim  in 
question,  have  filed  answers  objecting  to  the  allowance,  approval,  or 
payment  of  the  claim,  and  among  the  issues  raised,  and  which  I  deem 
of  importance,  are  (a)  that  the  claim  was  not  verified  as  required  by 
law ;  (b)  that  the  claim,  in  so  far  as  it  has  been  approved  or  allowed 
by  one  of  the  executors,  has  been  fraudulently  or  negligently  allowed. 
A  citation  was  duly  issued  to  the  claimant,  who  appeared  by  attorney 
upon  the  return  day  thereof,  and  a  hearing  was  thereafter  had.  At 
the  outset  of  the  hearing,  the  residuary  legatees  claimed  that  the  bur- 
den of  proof  was  upon  the  claimant;  whereag,  the  claimant  made  a 
contrary  contention. 

[1]  On  the  first  occasion  that  the  alleged  claim  was  made  known  to 
the  executors,  neither  one  took  any  formal  action  with  regard  thereto, 
and  it  was  not  rejected  in  the  manner  provided  by  law — i.  e.,  in  writ- 
ing (Code  Civ.  Proc.  §  2681) ;  hence  there  was  no  rejection  or  approval 
of  the  claim  up  to  the  14th  day  of  Janiiary,  1916,  which  was  the  day 
when  the  same  was  presented  to  one  of  the  executors,  and  the  indorse- 
ment of  his  approval  made  thereon,  as  hereinbefore  stated.  The  claim 
was  not  verified  when  thus  presented,  and  undoubtedly  tlie  executors 
had  the  right  to  require  "the  affidavit  of  the  claimant  that  the  claim 
is  justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  against  the  same  to  the  knowledge  of  the  claim- 
ant." Code  Civ.  Proc.  §  2677.  Neither  one,  however,  urged  this  as 
a  requirement,  and  raised  no  objection  to  it  on  the  ground  that  it  was 
unverified ;  but,  on  the  contrary,  both  considered  it,  and  acted  upon  it, 
without  requiring  the  affidavit  of  the  claimant.  In  my  opinion,  this 
possible  requirement  and  any  defect  in  the  method  of  presentation 
were  thereby  waived  by  the  executors,  and  cannot  now  be  urged  by 
these  contestants.  Merino  v.  Munoz,  99  App.  Div.  201,  90  N.  Y.  Supp. 
985. 

[2,  3]  It  is  well  settled  that  executors  are  agents  to  settle  an  estate, 
and  that,  where  there  are  two  or  more  of  them,  they  are  regarded  in  law 
as  one  person,  representing  the  testator,  and  the  acts  of  one,  invoMng 
ministerial  duties  only,  are  the  acts  of  all.  Murray  v.  Blatchford,  I 
Wend.  583,  616,  19  Am.  Dec.  537;  Barry  v.  Lambert,  98  N.  Y.  300, 
308,  50  Am.  Rep.  677;  Chambers  v.  Cruikshank,  5  De«n.  Sur.  414,  419, 
and  cases  cited ;  Matter  of  Bradley,  25  Misc.  Rep.  261,  263,  54  N.  Y. 
Supp.  555 ;  Matter  of  Ehret,  70  Misc.  Rep.  576,  127  N.  Y.  Supp.  934. 
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1  do  not  read  Matter  of  Ehret,  supra,  cited  by  the  contestants,  as  being 
to  the  contrary.  There  it  was  held  that,  where  the  acts  call  for  the 
exercise  of  discretion  and  judgment,  the  concurrence  of  all  is  neces- 
sary. The  payment  or  allowance  of  a  claim  is  an  act  of  a  ministerial 
nature  (see  cases  cited,  supra),  and  hence  the  allowance  of  a  claim  by 
one  executor  binds  the  estate.  It  establishes  its  accuracy  prima  facie 
without  further  proof.  McNulty  v.  Hurd,  72  N.  Y.  518;  Lambert  v. 
Craft,  98  N.  Y.  342;  Matter  of  Warrin,  56  App.  Div.  414,  67  N.  Y. 
Supp.  763 ;  Matter  of  Prince,  56  Misc.  Rep.  222,  107  N.  Y.  Supp.  296. 

Two  months  before  the  rejection  of  the  claim  by  one  of  the  execu- 
tors, the  other  had  already  allowed  it.  It  seems  to  me  to  follow  that 
if  the  executor  first  acting  had  the  power  to  bind  his  associate,  and 
that  an  allowance  by  him  established  the  claim,  the  rejectipn  by  the 
other  executor  was  of  no  effect.  The  claim  had  already  been  estab- 
lished, and  could  only  be  defeated  by  proof  that  its  allowance  was 
fraudulent  or  negligent.  Code  Civ.  Proc.  §  2680.  Upo'n  that  issue,  the 
burden  of  proof  was  upon  the  contestants,  and  I  so  held  upon  the 
hearing. 

[4,  5]  The  claimant  bases  her  claim  upon  the  bill  and  the  letter  here- 
inbefore set  forth.  The  former  consisted  of  a  printed  form,  upon 
which  the  words  "Received  from"  and  "dollars"  were  printed,  and  the 
remaining  words  were  handwritten ;  the  latter  was  in  typewriting,  ex- 
cept the  signature  and  the  address  at  the  foot  thereof,  and  the  abbrevia- 
tion, sign,  and  figures  "Amt.  $5,000"  in  the  lower  left-hand  comer  and 
below  the  signature,  which  were  in  handwriting.  An  expert  witness 
called  by  the  contestants  gave  it  as  his  opinion  that  the  signature  to 
the  letter  had  been  written  over  a  lead  pencil  signature  and  was  not  in 
the  handwriting  of  tha  decedent.  He  also  testified  that  the  writing  upon 
the  bill  was  not  in  the  handwriting  of  the  decedent,  and  that,  in  his  opin- 
ion, the  bill  bad  been  written  by  the  same  perspn  who  had  written  cer- 
tain exhibits,  which,  it  was  conceded,  were  written  by  the  claimant 
Several  witnesses  called  by  the  claimant  testified  that  the  signature 
to  the  letter  was  in  the  handwriting  of  the  decedent,  but  none  of  these 
witnesses,  with  the  possible  exception  of  the  approving  executor,  had 
seen  the  decedent  write  for  at  least  10  years  before  that  time. 

In  the  letter  of  the  attorney,  which  accompanied  the  alleged  letter  of 
the  decedent  and  the  bill  when  they  were  sent  to  the  executor  who 
approved  the  claim,  the  bill  was  referred  to  as  being  in  the  handwriting 
of  the  decedent,  and  in  the  alleged  letter  of  the  decedent  it  was  refer- 
red to  as  a  bill  given  to  her  by  the  dfecedent.  After  the  testimony  of  the 
expert  had  been  given  to  the  effect  that  the  bill  was  in  the  handwriting 
of  the  claimant,  her  attorney  admitted  this  to  be  the  fact,  and  stated 
that  he  was  in  error  when  he  wrote  that  it  was  in  the  decedent's  hand- 
writing. The  expert  was  cross-examined  on  behalf  of  the  claimant  as 
to  his  evidence  to  the  effect  that  the  ink  signature  was  written  over 
pencil  writing;  but  subsequently  it  was  admitted  by  the  claimant  that 
the  letter  was  signed  in  lead  pencil  when  she  first  saw  it,  thus  showing 
that  the  conclusions  of  the  expert  were  correct. 

With  nothing  before  him  but  the  bill,  the  alleged  letter  of  the  dece- 
dent, and  the  letter  of  the  attorney,  and  without  requiring  a  verification 
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of  the  claim  by  the  oath  of  the  claimant,  the  one  executor  approved  of 
and  allowed  the  bill.  He  justifies  such  allowance  by  stating  that  he 
knew  the. claimant  had  taken  care  of  the  decedent;  that  the  decedent 
b^ged  him  to  act  in  his  stead  toward  the  claimant  when  he  was  dead, 
and  said  she  had  done  more  for  him  than  any  one  on  earth  but  his 
mother ;  that  he  knew  that  the  decedent  had  lived  at  the  home  of  the 
claimant  for  very  many  years ;  that  he  knew  of  the  good  care  that  the 
claimant  had  taken  of  the  decedent,  and  that  the  material  facts  in  the 
letter -were  true,  and  that  he  knew  more  about  it  than  the  executor  who 
disallowed  the  claim ;  but  he  admits  that  the  decedent  did  not  speak  to 
him  about  the  claimant  after  the  date  of  the  will,  and  in  this  document 
it  will  be  observed  that  a  substantial  provision  is  made  in  favor  of  the 
claimant.  It  also  appears  that  the  decedent  paid  board  during  the  time 
he  lived  in  the  home  of  the  claimant,  and  that  after  his  death  the  execu- 
tors paid  a  small  balance  which  was  still  due  for  board.  He  admits 
that  he  signed  the  approval  when  the  letter  and  bill  were  sent  to  him  in 
Chicago,  and  that  he  did  so  without  making  any  investigation. 

As  before  stated,  the  bill  was  referred  to  in  the  attorney's  letter  as 
being  in  the  handwriting  of  the  decedent,  yet  this  executor  did  not  dis- 
cover that  this  statement  was  an  error ;  nor  was  his  attention  attracted 
by  the  statement  in  the  alleged  letter  of  the  decedent  that  it  explained  a 
bill  "given  to  her  [the  claimant]  Iw  me  [the  decedent] ."  Hsid  he  ex- 
amined the  letter  and  the  bill  carefully,  and  noted  the  statement  in  the 
attorney's  letter,  it  would  seem  that  inquiry  as  to  this  statement  should 
have  suggested  itself  to  him.  The  alleged  letter  of  the  decedent  con- 
tained no  statement  of  any  amount  other  than  the  abbreviation,  sign, 
and  figures  "Amt.  $5,000"  in  the  lower  left-hand  comer,  and  below  the 
signature.  These  the  expert,  on  a  superficial  examination,  stated,  in 
hi.<»  opinion,  were  not  written  at  the  time  the  signature  was  written. 
The  amount  claimed  was  large  in  view  of  the  size  of  the  estate,  and  the 
body  of  the  letter  speciifically  referred  to  a  bill,  and  yet  the  executor 
states  that  he  did  not  pay  any  attention  to  the  bill ;  that  he  regarded 
the  letter  as  an  order  from  the  decedent  to  pay  the  bill. 

It  is  well  settled  that  claims  against  the  estates  of  decedents  must 
be  carefully  scrutinized  and  must  be  established  by  clear  and  convincing 
evidence.  Kearney  v.  McKeon,  85  N.  Y.  136 ;  Van  Slooten  v.  Wheeler, 
140  N.  Y.  624,  35  N.  E.  583 ;  Holt  v.  Tuite,  188  N.  Y.  17,  80  N.  E. 
364;  Robei^e  v.  Bonner,  94  App.  Div.  342,  88  N.  Y.  Supp.  91,  affirm- 
ed 185  N.  Y.  265,  77  N.  E.  1023.  It  seems  to  me  that  this  salutary 
rule  of  law  would  be  nullified  and  rendered  of  no  effect  in  this  estate, 
if  the  allowance  of  one  executor  made  under  the  circumstances  stated 
were  permitted  to  stand. 

I  am  limited  in  my  consideration  to  the  question  whether  or  not  the 
claim  was  allowed  fraudulently  or  negligently.  Gxie  Civ.  Proc.  § 
2680.  While  I  believe  that  the  executor  who  allowed  the  claim  did 
not  intend  to  defraud  the  estate,  I  cannot  escape  the  conviction  that  he 
was  negligent  in  not  investigating  the  claim  in  question  more  carefully 
than  he  did  before  allowing  the  same.  If  he  had  done  so,  and  if  in 
fact  he  knew  the  handwriting  of  the  decedent,  he  would  have  discover- 
ed that  the  bill  was  not  in  the  decedent's  handwriting,  and  this  should 
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have  caused  him  to  examine  very  carefully  into  the  matter  before  allow- 
ing this  unverified  claim.  His  allowance  of  the  claim  under  the  condi- 
tions above  detailed,  while  perhaps  due  to  an  honest  belief  that  he  was 
thereby  in  truth  and  in  fact  carrying;  out  the  wishes  of  his  dead  friend, 
and  with  no  fraudulent  intent  on  his  part,  nevertheless  established  the 
liability  of  the  estate  for  a  relatively  large  amount  of  money,  without  an 
examination  and  investigation  which  prudence  and  a  due  r^^rd  for  the 
rights  of  the  persons  interested  in  the  estate  would  seem  to  have  re- 
quired, and  was  in  my  opinion  negligent.  It  follows  that  the  objections 
to  the  allowance  of  the  claim  must  be  sustained. 

[I]  The  claimant  did  not  attempt  to  prove  the  services  rendered  by 
her,  and  in  view  of  the  allowance  of  the  claim  I  do  not  believe  that  it 
was  her  duty  so  to  do.  She  relied  upon  that  allowance,  as  she  had  a 
right  to  do,  until  it  was  rendered  of  no  effect  by  some  mandate  of  the 
court.  Nor  do  I  think  any  finding  should  at  this  time  be  made  as  to  the 
authenticity  of  the  signature  to  the  alleged  letter  of  the  decedent  In 
my  opinion,  the  claimant  should,  upon  Uie  entry  of  the  decree  in  this 
matter,  stand  in  the  same  position  as  though  her  claim  had  then  been 
rejected  by  the  executors.  This  I  believe  to  be  in  accordance  with  the 
provisions  of  section  2680  of  the  Code  of  Civil  Procedure. 

Decreed  accordingly. 


aOO  MlBC.  Kep.  249) 

In  re  HAAO'S  SSTATB. 

(Surrogate's  Court,  Broux  County.    May,  1&17,) 

L   ESXECUTOBS    ARD    ADUimSTBATOBS    «=>29(1) — ^APFOIKTUEITT    Of    BXEOtTTOB — 
EiTECT. 

The  appointment  of  an  executor  terminates  tlie  authority  of  a  tem- 
porary administrator. 

2.  ExECCTOBS  AND  Adiunibtsatobs  €=>458 — TiaiFOBART  Administkatobb — Ac- 

counting. 

Where  a  motion  for  an  order  directing  a  temporary  administrator  to 
deliver  personal  property  in  his  possession  to  the  executor  of  a  will  was 
made,  and  there  were  a  large  number  of  legatees,  many  of  them  non- 
residents, the  temporary  administrator,  before  being  required  to  pay 
over  the  property,  should  be  given  an  opportunity  to  liave  Us  accounts 
jadldally  settled  and  made  binding^  upon  all  parties  by  Judicial  decree. 

3.  ExECDTOBS  AND  Administbatobs  €=»513(10) — Teufobabt  Admin istbatobs — 

Accounting. 

In  such  case,  as  the  executor  represents  all  other  parties  Interested, 
and  is  in  effect  a  trustee,  it  is  not  necessary.  In  the  absence  of  fraud  or 
collusion,  for  the  temporary  administrator,  to  make  the  settlement  of  its 
accoants  binding  on  beneficiaries,  to  summon  them. 

In  the  matter  of  the  estate  of  Fredericka  C.  Haag.  On  motion  to 
direct  temporary  administrator  to  deliver  personal  property  to  executor 
subsequently  appointed.    Motion  granted  on  condition. 

Seev  also,  165  N.  Y.  Supp.  401. 

Harold  S.  Walton,  of  New  York  City,  for  the  motion. 
Davies,  Auerbach  &  Cornell,  of  New  York  City,  opposed. 
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SCHULZ,  S.  [1]  The  petitioner  prays  for  an  order  directing  a 
temporary  administrator,  appointed  pending  the  probate  of  the  last 
will  and  testament  of  the  decedent,  to  deliver  the  personal  property  in 
its  possession  to  the  executor  of  the  will.  Counsel  for  the  corporation, 
the  temporary  administrator,  stated  that  it  was  willing  to  deliver  the 
property,  but  wished  to  withold  a  sufficient  sum  to  cover  commissions 
and  expenses  incurred  and  necessarily  to  be  incurred,  and  claimed  the 
right  to  have  its  accounts  judicially  settled.  Upon  that  settlement  it 
urges  that  the  parties  to  be  cited  are  the  beneficiaries  under  the  will. 
There  is  a  very  large  number  of  legatees,  and  many  of  them  are  resi- 
dents of  Germany,  and  the  expense  and  difficulty  of. serving  them 
would  be  great.  The  appointment  of  an  executor  terminated  the  au- 
thority of  the  temporary  administrator.  Matter  of  Goetz,  120  App. 
Div.  10,  104  N.  Y.  Supp.  832,  and  cases  cited;  People  ex  rel.  Avery 
v.  Purdy,  155  App.  Div.  607,  611,  140  N.  Y.  Supp.  614,  affirmed 
without  opinion  209  N.  Y.  575,  103  N.  E.  1129. 

[2,  3]  I  believe  that  the  temporary  administrator  should  have  an  op- 
portunity to  have  its  accounts  judicially  settled,  determined,  and  made 
binding  upon  all  of  the  parties  by  a  judicial  decree,  and  this  has  the  sup- 
port of  authority.  Matter  of  Philp,  29  Misc.  Rep.  263,  61  N.  Y.  Supp. 
241 ;  Jessup  &  Redf .  Surr.  Pr.  §  576 ;  Matter  of  Goetz,  supra.  I  am  of 
the  opinion,  however,  that  upon  such  an  accounting  it  is  not  necessary 
to  cite  any  of  the  beneficiaries  named  in  the  will,  and  that  the  only  per- 
son necessary  to  be  cited  is  the  executor.  The  executor  acts  in  a  repre- 
sentative capacity.  He  is  in  effect  a  trustee  for  the  beneficiaries  under 
the  will.  As  such  trustee  he  represents  the  beneficiaries,  and  his  ac- 
tion, in  the  absence  of  fraud  or  collusion,  is  binding  upon  them.  Mat- 
ter of  Straut,  126  N.  Y.  201,  27  N.  E.  259;  Fisher  v.  Banta,  66  N.  Y. 
468,  481. 

The  application  will  therefore  be  granted,  to  the  extent  of  requir- 
ing the  temporary  administrator  to  deliver  to  the  executor  the  prop- 
erty and  moneys  in  its  hands  belonging  to  tlie  decedent,  after  deducting 
such  an  amount  as  it  deems  reasonably  sufficient  to  cover  its  commis- 
sions, expenses,  and  disbursements,  and  to  be  accounted  for  by  it  and 
fixed  by  the  decree  of  the  court.  Settle  order  on  notice.  The  tem- 
porary administrator  should,  within  10  days  after  the  service  of  a 
copy  of  the  order  to  be  entered  hereon  and  notice  of  entry,  file  its  ac- 
counting as  such  temporary  administrator  and  proceed  to  settle  the 
same,  limiting  the  issuance  of  a  citation  to  the  executor  of  the  will  of 
the  decedent.  If  such  account  is  not  thus  filed,  the  executor  may  apply 
for  further  relief. 

Decreed  accordingly. 
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(100  Misc.  Rep.  zm 

In  re  MEKHAN'S  ESTATE. 

(Surrogate's  Coort,  Bronx  County.    May,  1917.) 

1.  Taxation  «=»S87— Tsansfkb  Taxes— Assessment. 

Where  decedent  conveyed  property  to  a  trustee,  the  trust  deed  ptrovld- 
ing  for  payment  of  the  Income  to  herself  for  life  and  a  division  of  the 
property  on  her  death  among  nanied  children,  the  transfer  took  place  at 
the  time  of  the  execution  of  the  deed,  and  the  rate  of  the  tax  should  be 
determined  under  the  statute  as  it  tlien  existed. 

2.  Taxation  ©=5895(6)— Tbansfeb  Taxes— Assessment. 

Deceased  by  a  deed  executed  in  1905  transferred  property  to  a  trustee, 
In  trust  to  pay  the  Income  to  her  during  her  life  and  at  her  death  to 
divide  the  property  among  named  children.  Taxes  and  assessments  had 
accrued  against  the  property  subsequently  to  the  date  of  the  trust  instru- 
ment, and  Judgment  had  In  the  Interim  also  been  rendered  against  dece- 
dent. Held,  that  the  transfer  occurred  at  the  date  of  the  execution  of  the 
deed,  and  the  amount  of  the  tax  should  be  determined  by  the  value  of 
the  property  at  the  time,  and  hence  such  assessments  and  liens  could  not 
be  deducted  from  the  value  of  the  property  In  assessing  the  transfer  tax, 
nor  could  there  be  deducted  small  liens,  based  on  charges  for  water  fur- 
nished for  use  on  the  premises. 

In  the  matter  of  the  assessment  of  the  transfer  tax  on  the  estate  of 
Jane  Meehan,  deceased.  From  order  assessing  transfer  tax,  appeal  is 
taken.    Affirmed. 

Wesselman  &  Kraus,  of  New  York  City,  for  appellant 

Jc^  Boyle,  Jr.,  of  New  York  City,  for  respondent  state  comptroller. 

SCHULZ,  S.  This  is  an  appeal  from  an  order  fixing  the  tax  upon 
the  transfer  of  certain  property  of  the  decedent.  From  the  documents 
before  the  appraiser,  it  appears  that  the  decedent,  on  or  about  the  13th 
of  March,  1905,  made,  executed,  and  delivered  a  deed  of  trust  to  one 
John  T.  Meehan,  whereby  'she  conveyed  to  the  said  grantee  certain 
parcels  of  real  estate,  upon  the  trust  to  apply  the  income  thereof  to  her 
during  her  natural  life,  and  upon  her  decease  to  divide  the  property 
among  her  children  in  certain  specified  shares. 

Long  after  the  execution  of  the  deed,  to  wit,  in  or  about  the  year 
1914,  a  judgment  was  rendered  against  the  decedent.  Between  the 
date  of  the  execution  and  delivery  of  the  deed  of  trust  and  the  date 
of  her  death,  which  occurred  on  the  4th  day  of  March,  1915,  certain 
taxes  and  assessments  became  liens  upon  the  premises  mentioned  and 
described  in  the  deed,  and  remained  unpaid  at  the  time  of  her  death. 
There  was  also  an  amount  due  to  the  city  of  New  York  for  water  con- 
sumed upon  the  said  premises,  and,  while  it  does  not  clearly  appear 
whether  this  was  a  lien  upon  the  premises  at  the  time  of  the  execution 
and  delivery  of  the  trust  deed,  I  think  I  may  fairly  assume  that  it  was 
not.  ■  The  item  at  most  is  small ;  the  difference  in  the  tax  assessed  by 
its  deduction  from  the  taxable  value  would  be  trivial,  and  the  objection 
to  it  is  not  urged  in  the  brief  of  the  appellant.  This  also  was  unpaid 
when  the  decedent  died. 

[1]  The  transfer  tax  appraiser  refused  to  deduct  the  amount  of 
the  judgment,  taxes,  assessments,  and  the  water  charge  in  question,  in 
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fixing  the  value  of  the  property  for  purposes  of  taxation,  and  in  the 
notice  of  appeal  it  is  claimed  that  his  failure  to  do  so  was  error.  Coun- 
sel for  the  appellant  in  their  brief  admit  that  the  transfer  of  the  prop- 
erty in  question  took  effect  at  or  about  the  date  of  the  deed,  and  that 
the  rate  of  the  tax  should  be  determined  under  the  statute  as  it  then  ex- 
isted, and  this  is  unquestionably  the  law.  See  cases  cited  in  Matter  of 
Valentine,  91  Misc.  Rep.  203,  155  N.  Y.  Supp.  53;  Matter  of  Keeney, 
194  N.  Y.  281,  87  N.  E.  428;  Matter  of  Smith,  150  App.  Div.  805, 
135  N.  Y.  Supp.  240;  Matter  of  Webber,  151  App.  Div.  539,  136  N. 
Y.  Supp.  83.  But  she  contends  that  the  charges  above  referred  to 
should  be  deducted  from  the  valuation  of  the  said  premises  for  the 
purposes  of  this  tax,  because  they  were  liens  which  attached  to  the 
property  without  the  consent  of  the  remaindermen  and  reduced  the 
value  of  the  property  when  the  remaindermen  actually  came  into  pos- 
session thereof  to  that  extent, 

[2]  The  tax  in  question  is  not  a  tax  upon  property,  but  a  tax  upon 
the  transfer  of  property  (Matter  of  Sloane,  154  N.  Y.  109,  47  N.  E. 
978;  Matter  of  White,  208  N.  Y.  64,  101  N.  E.  793,  46  L.  R.  A.  fN. 
S.]  714,  Ann.  Cas.  1914D,  75 ;  Matter  of  Ramsdill,  190  N.  Y.  492. 
83  N.  E.  584,  18  L.  R.  A.  [N.  S.]  946;  Matter  of  Gihon,  169  N.  Y. 
443,  62  N.  E.  561 ;  Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52  L. 
R.  A.  433,  88  Am.  St.  Rep.  508;  Matter  of  Swift,  137  N.  Y.  77,  32 
N.  E.  1096,  18  L.  R.  A.  709),  and  the  valuation  upon  which  the  tax  is 
assessed  is  that  at  the  time  of  the  transfer  (Matter  of  Davis,  149  N. 
Y.  539,  44  N.  E.  185 ;  Matter  of  Sloane,  supra).  It  is  not  affected  by 
an  increase  (Matter  of  Vassar,  127  N.  Y.  1,  27  N.  E.  394)  or  a  de- 
crease in  the  market  vdue  between  that  time  and  the  time  it  actually 
comes  into  the  possession  of  the  remaindermen  (Matter  of  Penfold,' 
216  N.  Y.  163,  110  N.  E.  497,  Ann.  Cas.  1916A,  783). 

The  judgment  above  referred  to  was  obtained  long  after  the  transfer, 
and  thus  was  in  no  sense  a  lien  upon  or  in  any  way  affected  the  prop- 
erty transferred.  •  As  it  did  not  in  any  way  diminish  the  value  of  the 
property,  the  appraiser  was  correct  in  declining  to  allow  its  deduction. 
The  taxes  and  assessments  referred  to  as  being  liens  upon  the  prop- 
erty at  the  time  of  the  death  of  the  decedent  became  such  liens  after 
the  year  1909,  and  the  lien  for  the  small  water  charge  also  appears  to 
have  attached  after  the  execution  and  delivery  of  the  deed. 

The  tax  being  one  upon  the  transfer  of  this  property,  and  the  value 
upon  which  it  is  to  be  assessed  being  the  value  at  the  time  of  the  trans- 
fer and  none  of  the  charges  above  stated  having  been  liens  upon  the 
property  at  the  time  of  the  transfer,  it  follows  that  no  deduction  there- 
for should  be  made.  Matter  of  Maresi,  74  App.  Div.  76,  77  N.  Y. 
S'upp.  76.  The  appraiser  was  therefore  correct  in  declining  to  allow 
such  a  deduction,  and  the  order  made  upon  his  report  must  be  affirmed. 

Order  affirmed. 
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VAKKER  T.  WAOONBB. 

(Supreme  Court,  Trial  Term,  Maaison  County.    August  20,  1917.) 

1.  Barkbuptct  4=>296— AonoN  by  Tbubtkb— Covbts— Concubbent  Jubibdic- 

TICK. 

In  an  action  by  the  trustee  to  set  aside  a  mortgage  given  by  tbe  bank- 
rupt, state  court  had  Jurisdiction,  in  view  of  Bankruptcy  Law  July  1 
1898,  c.  641,  {  67,  30  Stat  S9t  (U.  S.  ConqK  St.  1919,  |  9651),  giving  a  state 
court,  which  would  have  had  jurisdlctloa  If  bankruptcy  bad  not  interven- 
ed, concurrent  jurisdiction. 

2.  Bankbuptcy  €=279— Suit  in  Statb  Coubt—Tbubtek— Capacity  to  Sue. 

A  trustee  In  bankruptcy  may  maintain  an  action  to  set  aside  a  chattel 
mtirtgage,  although  more  than  four  months  have  elapsed  between  the  filing 
of  the  mortgage  and  the  petition  In  bankruptcy. 

3.  Chattei.  Mobtoaoes  9=9194:— Failure  to  Eecobo. 

Failure  to  file  with  the  town  clerk  a  chattel  mortgage,  unaccompanied 
by  a  change  of  possession,  renders  the  mortgage  void  as  to  then  existing 
creditors,  although  they  were  not  armed  with  legal  process  and  had  no 
Judgments  against  the  mortgagor. 

Action  by  Joel  J.  Parker,  as  trustee  in  bankruptcy  of  Robert  1,.  Os- 
borne, against  J.  Dobson  Wagoner.    Judgment  for  plaintiff. 

John  A.  Johnson,  of  Morrisville,  for  plaintiff. 
Carlos  J.  Coleman,  of  Hamilton,  for  defendant 

KIIiEY,  J.  This  action  is  brought  to  Set  aside  a  chattel  mortgage 
given  by  the  above-named  bankrupt,  Robert  L.  Osborne,  to  the  de- 
fendant, J.  Dobson  Wagoner,  bearing  date  the  6th  day  of  December, 
1915.  The  defendant  is  the  father-in-law  of  the  said  Osborne.  The 
said  Osborne  on  the  12th  day  of  December,  1916,  filed  a  petition  in 
bankruptcy  in  the  United  States  court,  and  was  adjudged  a  bankrupt 
thereon,  and  such  proceedings  were  duly  had  that  on  the  6th  day  of 
January,  1917,  the  plaintiff  herein  was  appointed  trustee  of  said  bank- 
rupt's estate,  and  duly  qualified  as  such,  and  entered  upon  the  discharge 
of  his  duties. 

The  evidence  discloses  that  previous  to  the  giving  of  this  chattel 
mortgage  the  said  Osborne  was  indebted  to  divers  persons,  among 
them  one  F.  H.  Ebeling,  and  also  the  E.  N.  Dexter  Company,  Incor- 
porated. The  chattel  mortgage  was  not  filed  in  the  town  clerk's  office 
of  the  town  of  Eaton,  where  the  said  Robert  h-  Osborne  resides,  un- 
til the  6th  day  of  February,  1916.  This  chattel  mortgage  was  given 
to  secure  the  defendant  for  moneys  loaned  by  him  to  Osborne ;  $700 
on  the  4th  day  of  October,  1915,  and  $325  previously  to  that  time;  It 
appears  by  the  undisputed  evidence  that  the  mortgage  was  given  for 
an  antecedent  debt  or  debts.  At  the  time  the  mortgage  was  given  the 
said  Osborne  was  indebted  as  aforesaid  to  the  two  parties  above  men- 
tioned, and  on  May  1,  1916,  Ebeling  commenced  an  action  against 
Osborne,  which  ripened  in  judgment  on  the  1st  day  of  June,  1916,  for 
$237.37.  It  does  not  appear  that  E.  N.  Dexter  Company,  Incorporated, 
procured  any  judgment  upon  its  claim. 

The  plaintiff  urges  that  the  mortgage  is  void  as  against  the  creditors 

«s»Por  other  casies  M«  ram*  tople  A  KBY-NUMBBR  in  all  Key-Numberad  Olf  uu  *  IndcxM 
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having  claims  in  existence  prior  to  the  time  of  its  execution  and  de- 
livery to  the  defendant,  and  that  by  reason  of  defendant's  failure  to 
file  the  same  within  a  reasonable  time  with  the  town  clerk,  and  the 
property  never  having  changed  possession  by  reason  of  said  chattel 
mortgage  at  the  time  of  the  sale,  that  said  chattel  mortgage  is  null 
and  void  as  to  the  creditors  of  the  said  Robert  L.  Osborne.  The  evi- 
dence discloses  tliat  the  defendant  subsequently  took  the  property 
described  in  the  chattel  mortgage  and  sold  it  by  virtue  of  the  power 
contained  in  said  mortgage. 

[1,  2]  The  defendant  first  raises  the  question  that  the  plaintiff  has 
not  capacity  to  sue  and  that  this  court  is  without  jurisdiction.  I  do 
not  think  that  position  is  tenable.  Section  67  of  the  Bankruptcy  Law 
holds : 

"For  the  purpose  of  sudi  recovery  any  court  of  bankruptcy  aa  hereinbefore 
defined,  and  any  state  court  which  would  have  had  Jurisdiction  If  bankruptcy 
had  not  Intervened,  shall  have  concurrent  jurisdiction." 

It  is  also  held  in  Small  v.  MuUer,  67  App.  Div.  143,  73  N.  Y.  Supp. 
667,  that  the  trustee  in  bankruptcy  may  bring  such  action.  To  the 
same  effect  is  Durack  v.  Wilson,  46  Misc.  Rep.  237,  94  N.  Y.  Supp. 
232,  and  Barker  v.  Franklin,  37  Misc.  Rep.  292,  75  N.  Y.  Supp.  305; 
and  to  the  same  effect  is  the  Matter  of  Gray,  47  App.  Div.  554,  62  N. 
Y.  Supp.  618,  in  which  it  is  held : 

"When,  however,  the  trustee. seeks  to  avoid  a  fraudulent  or  any  avoidable 
transfer  by  the  bankrupt  antedating  the  four  months,  he  does  so,  not  In  the 
right  conferred  as  a  concomitant  and  the  due  operation  of  the  system,  but 
exclusively  In  the  creditor's  common-law  ri^ht.  He  Is,  with  relation  to  these 
anterior  transfers,  so  to  speak,  subrogated  to  that  right  Such  of  these  an- 
terior transfers  as  any  creditor  might  have  avoided,  he  may  avoid.  Snob  aa 
no  creditor  could  have  avoided,  he  cannot  avoid." 

I  think  it  can  therefore  be  held  that  the  trustee  in  bankruptcy  may 
maintain  this  action,  although  more  than  four  months  elapsed  between 
the  filing  of  the  chattel  mortgage  and  the  filing  of  the  petition  in  bank- 
ruptcy by  Robert  1,.  Osborne. 

[3]  The  defendant  urges,  as  a  further  defense,  that  at  the  time  of 
the  filing  of  the  chattel  mortgage  the  creditors  of  the  bankrupt  were 
not  armed  with  any  legal  process  authorizing  the  seizure  of  the  prop- 
erty ;  that  they  had  not  obtained  judgment  upon  which  execution  could 
be  issued,  and  by  reason  thereof  were  not  in  a  position  to  question  the 
giving  of  the  chattel  mortgage  by  Osborne  to  the  defendant.  There 
are  some  cases  that  would  seem  to  lead  to  that  conclusion.  The  ques- 
tion seems  to  have  been  settled  adversely  to  the  defendant  in  Stephens 
V.  Perrine  et  al.,  143  N.  Y.  476,  39  N.  E.  11.  The  question  in  that 
case  arose  over  a  failure  to  file  a  chattel  mortgage  within  a  reasonable 
time.    Mr.  Justice  Peckham,  in  writing  the  opinion,  says: 

"At  the  threshold  of  an  examination  of  the  subject,  it  may  be  stated  that 
this  mortgage  was  void  as  against  those  creditors  who  were  such  at  the  time 
It  was  executed,  although  at  that  time  they  had  obtained  no  Judgments  In  their 
favor  and  then  stood  In  the  condition  of  simple  contract  creditors." 

The  General  Term  of  the  Supreme  Court  reversed  the  judgment  in 
favor  of  the  plaintiff  upon  the  grounds  urged  by  the  defendant  here, 


Digitized  by 


Google 


Sup.  Ct.)  CUIXBB  T.  WINBBBBT  627 

viz.  that  the  plaintiff  failed  to  acquire  a  lieri  upon  the  property  by  vir- 
ture  of  a  levy  or  other  legal  process.  The  General  Term  was  reversed, 
and  judgment  for  the  plaintiff,  as'found  by  the  referee,  aiiinned. 

While  there  was  no  direct  evidence  of  fraud  in  this  case,  the  bank- 
rupt was  the  son-in-law  of  the  defendant,  and  must  have  known  of  his 
son-in-law's  financial  condition.  So  far  as  the  evidence  discloses,  Mr. 
Wagoner  loaned  this  money  to  the  bankrupt,  and,  as  I  said  before,  the 
mortgage  was  given,  in  any  event,  for  an  antecedent  debt.  The  p^rol 
agreement  between  them,  at  the  time  of  the  last  loan,  that  he  would 
give  him  a  chattel  mortgage  or  security,  does  not  constitute  that  agree- 
ment a  chattel  mortgage,  or  lien.  It  is  merely  a  promise,  and  we  have 
to  take  the  acts  of 'parties  as  they  were  finally  consummated  as  the  basis 
for  any  finding  in  the  case. 

The  plaintiff  should  have  judgment  for  the  amount  proved,  with 
costs,  but  the  defendant  should  bs  permitted  to  file  his  claim  and  re- 
ceive his  percentage  in  the  bankrupt's  estate.  Let  findings  of.  fact  and 
conclusions  of  law  be  prepared  accordingly,  and,  if  not  agreed  upon 
between  the  parties,  settled  before  me  upon  five  days'  notice. 


(1"&  App.  Div.  221) 

CUTLER  V.  WINBBBBT  et  al 

(Supreme  Court,  Aiqpellate  Divl^on.  Second  Departnfent    July  81,  1917.) 

1.  TBtisTs  ®=»4— Valtditt— Law  GovEBwiNG. 

The  force  of  a  trust  deed  must  be  determined  by  tbe  provisions  of  the 
Revised  Statutes  in  effect  at  the  time  it  was  executed. 

2.  Trusts  ®=>16— Statute— Effbct  of  Abolition  of  Tbusts  wot  Axtthorizied. 

Under  4  Ber.  St  (8th  Ed.)  pt  2,  c.  1,  Ut  2,.  art  2,  (  68,  a  grant  in  trust 
to  let  grantor  collect  all  the  income  of  land  and  apply  it  to  such  purposes 
as  he  may  desire  during  his  life,  and  on  his  death  leaving  his  son  surviv- 
ing, to  convey  to  him,  vests  no  estate  in  trustee,  sbice  such  trust  is  not 
created  for  purpose  enumerated  in  preceding  sections  of  statute,  but,  aa 
provision  as  to  conveyance  of  renfalnder  is  distinct  from  other  trust  pro- 
visions, It  creates  a  power  in  truoL 

3.  PowKBS  «=9l5— Statutes— iBBEVocABix  Powebs. 

Under  4  Rev.  St.  (Sth  Ed.)  pt  2,  c.  1,  Ut  2,  art.  2,  {  50,  providing  that, 
where  trust  is  valid  as  a  power,  the  lands  to  which  it  relates  shall  remain 
in  or  descend  to  the  person  otherwise  entitled,  subject  to  the  execution  of 
the  trust  as  a  power,  a  grant  in  trust  to  convey  to  grantor's  son  on  his 
death  creates  a  power  in  trust  not  extinguished  by  grantor's  death. 

4.  Tbusts  <s=9l32 — Statctb — Eftect  ot  Abolition  of  Tbusts  not  Authobized. 

Under  Revised  Statutes  in  force  in  1805,  where  a  trust  instrument  in- 
stead of  creating  in  terms  a  power  to  convey,  attempts  to  grant  lands  to  a 
trustee  In  trust  to  convey,  the  lands  vest  In  the  pierson  to  whom  convey- 
ance is  directed. 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  Otis  H.  Cutler  against  Mary  R.  Winberry  and  others. 
From  a  ju(%ment  (160  N.  Y.  Supp.  712)  in  favor  of  plaintiff,  defend- 
ants appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  BLACKMAR,  JJ.     . 
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Philip  Van  Alstine,  of  New  York  City,  for  appellant  Nellie  J.  Win- 
beny. 

Hamilton  R.  Squier,  of  New  York  City,  for  infant  appellants. 
Morton  Lexow,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  This  action  presents  a  conflict  of  clsums  to  certain 
realty  heretofore  owned  in  fee  by  Winberry.  The  plaintiff  asserts  ti- 
tle through  a  deed  made  by  McCarthy,  grantee  of  Winberry.  The  de- 
fendants contend  that  Winberry  died  seised  of  an  estate  of  inheritance, 
so  that  the  defendant  Nellie  Winberry  has  an  estate  of  dower  and  the 
other  defendants  inherit  as  heirs  at  law.  The  deed  to  McCarthy,  his 
heirs  and  assigns,  conveyed  several  pieces  of  real  estate,  including  the 
piece  in  question,  "upon  the  trusts  nevertheless,  and  to  and  for  the 
uses,  interests,  and  purposes  hereinafter  limited  described  and  declar- 
ed ;  that  is  to  say :  First,"  it  provided  that  McCarthy  "will  allow  the 
said  party  of  the  first  part  to  manage  and  control  the  property  as  he 
may  think  best  for  the  interest  of  his  children  hereinafter  named,  and 
to  collect  and  receive  all  of  the  rents  and  income  from  the  same,  and 
apply  the  same  to  such  purposes  as  he  may  desire  during  the  term  of 
his  natural  life.  *  *  *  Fourth,  that  he  will,  at  any  time  when 
requested  so  to  do  by  said  party  of  the  first  part  in  writing,  convey  to 
William  Winberry,  the  son  of  said  party  of  the  first  part,  the  farm 
situated  in  Rockland  county,  New  York,  being  the  property  hereinbe- 
fore first  above  described,  to  have  and  to  hold  unto  said  William  Win- 
berry, his  heirs  and  assigns,  forever.  Fifth,  that  in  case  of  the  death 
of  said  party  of  the  first  part  before  making  the  request  to  convey 
said  farm  to  his  said  son  William  Winberry,  leaving  his  said  son  him 
surviving,  he  will  then  convey  said  farm  to  said  William  Winberry,  to 
have  and  to  hold  unto  him,  his  heirs  and  assigns,  forever."  The  ninth 
paragraph  provided  for  specific  substitution  in  case  of  the  death  of  any 
of  said  children  of  said  party  of  the  first  part  without  leaving  lawful  is- 
sue and  before  the  conveyance  to  him  or  her  of  the  property.  The 
fourth  paragraph  is  out  of  this  discussion,  for  Winberry  died  without 
having  made  any  request  in  writing  as  provided  therein,  intestate,  and 
thereafter  McCarthy,  as  trustee,  by  deed  that  referred  to  the  said  deed 
from  Winberry  to  him,  conveyed  the  premises  pursuant  to  the  fifth 
paragraph  to  the  said  son,  William  H.  Winberry. 

[1]  As  the  deed  from  Winberry  to  McCarthy  was  executed  in 
April,  1895,  its  force  must  bo  determined  by  the  provisions  of  the  Re- 
vised Statutes  then  in  effect.  Freme  v,  Clement,  L.  R.  18  Ch.  Div. 
499;  Murray  v.  Miller,  178  N,  Y.  316,  70  N.  E.  870.  It  is  cMiceded 
that  the  trust  was  not  within  the  express  trusts  authorized  by  the  stat- 
utes. See  Verdin  v.  Slocum,  71  N.  Y.  345 ;  Wainwright  v.  Low,  132 
N.  Y.  315,  30  N.  E.  747.  The  defendants  contend  that  any  authority 
in  McCarthy  perforce  of  the  deed  was  extinguished  by  the  death  of 
Winberry,  his  grantor.  The  plaintiff  asserts  that  McCarthy's  said 
deed  to  the  son  was  effective. 

[2]  I  am  of  opinion  that  the  deed  created  a  special  power  in  trust 
in  McCarthy  to  convey  the  remainder  to  William  H.  Winberry.  The 
grantor  created  an  express  trust,  but  not  for  a  purpose  enumerated 
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in  the  statute  that  provides  for  such  trusts.    But  otherwise  the  trust 
was  not  bad.    At  the  termination  of  the  life  estate,  that  must  be  re- 
garded as  in  the  grantor,  the  remainder  is  to  be  conveyed  to  the  gran- 
tor's son. 
In  Behnont  v.  O'Brien,  12  N.  Y.  394-404,  the  court  say: 

"The  revision  of  our  statutes  has  made  great  cbanges  In  oar  law  of  real 
property ;  but  the  abstflute  owner  of  real  estate,  subject  to  the  statutory  pro- 
visions, has  the  entire  disposition  as  before,  and  may  create  future  estates, 
limit  new  uses,  charge  the  estate,  etc.,  himself,  or  by  granting  a  jwwer." 

See,  too,  GiUnan  v.  Reddington,  24  N.  Y.  15 ;  Sweeney  v.  Warren, 
127  N.  Y.  426,  28  N.  E.  413,  24  Am.  St.  Rep.  468. 
Washburn  on  Real  Property  (page  699)  says : 

'It  Is  no  obstacle  in  the  way  of  executing  a  power  that  the  estate  thereby  to 
be  created  cannot  be  Immediately  enjoyed,  or  even  be  a  vested  estate  at  the 
time  of  the  execution." 

Section  58  of  the  Revised  Statutes  (8th  Ed.)  pt  2,  c.  1,  tit.  2,  art.  2, 
provides : 

"Where  an  express  trust  shall  be  created,  for  any  purpose  not  enumerated  In 
the  preceding  sections,  no  estate  shall  vest  In  the  trustees ;  but  the  trust.  If 
directing  or  authorizing  the  performance  of  any  act  which  may  be  lawfully 
performed  under  a  power,  shall  be  valid  as  a  power  In  trust,  subject  to  the 
provisions  In  relation  to  sudl  powers,  contained  In  the  third  article  of  this 
tlUe." 

This  statute  controls.  N.  Y.  Dry  Dock  Co.  v.  StiUman,  30  N.  Y, 
174;  Fellows  v.  Heermans,  4  L,ans.  230.  The  scheme  of  the  grantor, 
as  to  the  conveyance  of  the  remainder  to  his  son,  is  entirely  separate 
and  distinct.  It  bears  no  relation  to  the  management,  control,  or  con- 
servation of  the  estate  during  the  life  of  the  grantor.  Therefore  this 
case  does  not  present  the  feature  that  caused  the  court  in  Heermans 
V.  Burt,  78  N.  Y.  259,  at  267,  to  hesitate  over  the  question  whether  the 
instruments  in  that  case  created  a  mere  agency  for  the  management  of 
the  grantor's  estate  for  his  own  benefit,  "or  a  power  in  trust  valid  under 
the  Revised  Statutes  and  therefore  irrevocable,"  and  to  leave  that  ques- 
tion undecided,  although  the  opinion,  when  read  with  reference  to  that 
rendered  in  Heermans  v.  Robertson,  64  N.  Y.  332,  indicates  that  the 
court  thought  that  a  power  had  been  created. 

[3]  I  am  of  opinion  that  this  power  was  not  extinguished  by  the 
death  of  the  grantor.  Referring  to  th^  said  section  58  (supra),  the 
next  section,  59,  reads: 

"In  every  case  where  the  trnst  shall  be  valid  as  a  power,  the  lands  to  which 
the  trnst  relates  shall  remain  In,  or  descend  to,  the  persons  otherwise  entitled, 
subject  to  the  execution  of  the  trust  as  a  power." 

Death  of  the  grantor  must  precede  descent.  If  such  a  power  was 
terminated  by  such  death,  the  lands  could  not  descend  "subject  to  the 
execution  of  the  trust  as  a  power."  In  Cooke  v.  Piatt,  98  N.  Y.  35, 
the  court,  per  Andrews,  J.,  say: 

"The  attempt  of  a  testator  to  devise  his  lands  upon  an  unauthorized  trust 
does  not  Intercept  the  passing  of  the  legal  title  to  his  heirs  or  ultimate  devisees 
or  benefldarlea  The  statute  to  this  extent  frustrates  a  testator's  Intention, 
bat  it  preserves  it  so  far  as  to  enable  the  trustees  to  perform  the  trust  throngh 
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the  medium  of  a  power,  as  to  eucfa  acts  as  he  Is  atifhorlzed  to  ^rform,  and  for 
the  performance  of  which  a  power  could  be  lawfully  created.  1  B.  S.  728,  if 
55,  58,  5»." 

It  is  true  that  the  court  was  speaking  of  a  devise,  but  the  provisions 
of  the  statute  (sections  58  and  59)  are  not  Hmited  to  devises,  and  the 
statement  is  applicable  to  any  express  trust  created  for  a  purpose  not 
enumerated  in  section  55.  A  power  in  trust  is  irrevocable,  unless  the 
authority  for  revocation  is  reserved  in  the  instrument.  Section  108; 
Heermans  v.  Burt,  supra.  If  irrevocable,  why  should  it  be  held  revok- 
ed by  the  mere  death  of  the  grantor?  There  is  nothing  in  the  nature  of 
a  power  in  trust  that  limits  its  life  to  that  of  the  grantor.  And  the  very 
terms  of  this  power  in  trust  contemplates  its  exercise  after  the  death 
of  this  grantor.  In  Fanners'  Loan  &  Trust  Co.  v.  Carroll,  5  Barb.  613, 
653,  the  court  say : 

"A  power  In  trust  Involves  the  idea  of  a  trust  as  much  as  a  trust  estate.  In 
both  cases  a  confidence  is  Implied.  The  difCerence  is  in  the  mode  of  effectuat- 
ing the  object" 

Title  in  the  heirs  is  not  inconsistent  with  the  existence  of  the  power. 
Cussack  V.  Tweedy,  126  N.  Y.  81-88,  26  N.  E.  1033,  et  seq.  And  in 
that  case  the  court  say  that  the  fundamental  idea  is  expressed  in  the 
phrase  quoted  from  Taite  v.  Swinstead,  26  Beav.  525 :  "The  power  is 
tmlimited  and  overrides  the  whole  estate."  Downing  v.  Marshall,  23 
N.  Y.  379-380,  80  Am.  Dec.  290;  Booth  v.  Baptist  Church,  126  N.  Y. 
237-240,  28  N.  E.  238,  240.  In  the  latter  case  the  court  uses  this  lan- 
guage, that  is,  I  think,  applicable  to  the  power  in  question : 

"Here  the  power  is  of  a  very  different  sort  It  is  one  which  makes  the  sup- 
posed estate  In  the  heir  both  defeasible  and  conditional;  which  operates  not 
merely  to  change  the  form  of  the  property  without  touching  the  ownership, 
but  takes  away  and  destroys  the  ownership  Itself;  which  strips  the  heir 
and  vests  the  estate  elsewhere.  Such  a  power  is  vastly  more  than  a  mere 
lien  or  incumbrance." 

For  illustration  of  the  principle  that  a  power  must  be  deemed  to 
exist  for  execution  in  accord  with  the  terms  thereof,  see  Bowen  v. 
Chase,  94  U.  S.  at  820,  24  L.  Ed.  184.  See,  too.  Fowler's  Real  Prop- 
erty Law  (3d  Ed.)  pp.  480,  481. 

Sulphur  Mines  Co.  v.  Thompson,  93  Va.  293,  25  S.  E.  232,  pre- 
sents a  thorough  and  sound  discussion  of  the  main 'question  now  under 
consideration.  93  Va.  pp.  311,  312,  313,  25  S.  E.  232.  To  deny  the 
continuation  of  a  power  in  trust  after  the  death  of  the  grantor  is  in 
effect,  as  we  have  seen,  to  nullify  the  provisions  of  section  59  of  the 
statute. 

There  is  a  distinction  between  simple  power  of  attorney  and  a  pow- 
er m  trust.    Section  134  of  the  statute  makes  that  distinction : 

"The  provisions  of  this  article  shall  not  extend  to  a  simple  power  of  attor- 
ney, to  convey  lands  in  the  name,  and  for  the  benetit,  of  the  owner." 

The  execution  of  a  power  may  be  made  by  the  grantee  in  his  own 
name.  There  is  an  interesting  discussion  of  diis  distinction  even  as  to 
naked  powers,  by  Story,  J.,  at  circuit,  in  Hunt  v.  Ennis,  2  Mason,  244, 
Fed.  Cas.  No.  ^89,  and  it  is  commented  upon  by  Marshall,  C.  J.,  in 
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the  same  case  (Hunt  v.  Rousmanier,  21  U.  S.  [8  Wheat]  174,  5  L,. 
Ed.  589).  Hunt  v.  Ennis,  it  must  be  remembered,  involved  a  power 
of  attorney,  and  it  was  considered  when  coupled  with  an  interest  and 
when  not.  The  distinction  and  the  reason  for  the  expiry  of  a  power 
of  attorney  is  stated  in  F.  L.  &  T.  Co.  v.  Wilson,  139  N.  Y.  282-287,  34 
N.  E.  784,  36  Am.  St.  Rep.  696.  See,  too,  Heermans  v.  Burt,  supra, 
267. 

[4]  If  I  am  wrong  in  the  view  heretofore  taken,  I  think  that  the 
right  of  the  son  William  Winberry  to  the  remainder  under  the  deed  of 
his  father  to  McCarthy  may  be  sustained  within  the  doctrine  stated  by 
Mr.  Chaplin  in  his  work  upon  Express  Trusts  and  Powers,  as  fol- 
lows :  ' 

"And  where  the  tmst  instrameiit,  Instead  of  creating  In  terms  a  power  to  con- 
vey, attempts  to  grant  or  devise  lands  to  a  trustee  in  trust  to  convey  (a  purpose 
for  which  an  express  tmst  is  not  authorized),  the  lands  vest  in  the  persons  to 
wheat  conveyance  Is  directed,  under  the  statute  providing  that  'every  disposi- 
tion of  real  property,  whether  by  deed  or  by  devise,  shall  be  made  directly  to 
the  person  In  whom  the  right  to  the  possession  and  profits  Is  Intended  to  be 
vested,  and  not  to  another  to  the  use  of,  or  in  trust  for,  such  person ;  and  if 
made  to  any  person  to  the  use  of  or  In  trust  for  another,  no  estate  or  interest, 
legal  or  equitable,  vests  In  the  tmstee.  •  •  •  '  Real  Prop.  L.  [IiawB  1896,  c. 
547]  i  73 ;  also  Id.  §  72 ;  Adams  v.  Perry,  43  N.  Y.  487  (486).  Compare,  as  to 
the  application  to  remainders,  the  peculiar  case  of  Townshend  v.  Frommer, 
125  N.  Y.  446,  402,  et  seq.,  467  [26  N.  E.  805],  which,  if  intended  to  convey  the 
idea  that  a  mere  power  to  eontey  a  future  estate  which,  apart  from  the 
power,  would  be  vested  in  Interest  pending  the  precedent  estate,  has  any  opera- 
tion to  render  the  same  contingent,  is  certainly  Inconsistent  with  a  long  and 
otherwise  unbroken  line  of  prior  and  subsequent  authorities,  and  Is  to  be  dis- 
regarded. See  CampbeU  v.  Stokes,*  142  N.  Y.  23,  30  PJO  N.  E.  811];  Levy  v. 
r^vy,  79  Hun,  290  [29  N.  Y.  Supp.  384].  See  Real  Prop.  Ia  [Consol.  Laws,  c. 
50]  i  31." 

The  Revised  Statutes  contained  provisions  similar  to  those  quoted  as 
in  the  Real  Property  Law.    See  Adams  v.  Perry,  43  N.  Y.  at  496. 

The  judgment  is  affirmed,  with  costs.  All  concur,  THOMAS,  J., 
upon  the  second  ground  stated  in  the  opinion. 


McINTYBB  V.  SAWYER,  Justice  of  Supreme  Court,  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    August  18,  1917.) 

1.  Pbohibition  «=>3(3) — Existence  of  Other  Reuedies. 

Writ  of  prohibition  will  not  Issue  to  prevent  Supreme  Court  from  trying 
quo  warranto  action  at  an  extraordinary  term  thereof,  on  the  ground 
that  action  has  been  discontinued,  or  has  not  been  properly  noticed  for 
trial,  sinoe  court  is  competent  to  pass  on  these  questions,  if  it  has  been 
properly  convened,  and  for  erroneous  ruling  on  these  points  remedy  is  by 
appeal. 

2.  Pbohibition  ^=>10(1) — ^Natubb  and  Scope. 

Writ  of  prohibition  Issues  only  to  restrain  the  assumption  of  authority 
and  Jurisdiction  not  conferred,  or  threatened  exercise  of  assumed  aa- 
thority  in  excess  of  jurisdiction  conferred. 

3.  Qt70  Wabranto  ®=>23 — Discontinuance. 

In  an  action  of  quo  warranto,  the  unauthorized  substitution,  by  stipu- 
lation and  order,  of  a  firm  of  attorneys  as  attorneys  of  record  for  plaintiffs  ' 
in  place  of  Attorney  General,  neither  discontinues  nor  abates  the  action, 
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and  order  of  substitution  having  been  vacated,  action  stands  restored  to 
Its  original  status. 
4.  Ck>nBT8  <&=>64(5) — Sfeoiai.  Tbbu — ^Vaumtt — Si'mcnaJCT  oi  Notiob. 

Where  executive  order  convening  extraordinary  term  of  Supreme  Court 
1b  published  in  only  one  of  the  two  papers  designated  therein,  and  Govern- 
or 8ubsec[uently  revokes  designation  of  Justice  who  is  to  hold  the  term, 
but  does  not  revoke  the  term,  and  by  separate  executive  order,  containing 
no  reference  to  the  others,  convenes  an  extraordinary  term  of  Supreme 
Court  to  be  held  at  same  time  and  place  as  previous  one,  but  designating 
a  different  Justice  to  preside  thereat,  and  notice  is  required  to  be  pub- 
lished In  the  same  two  papers  as  the  first,  bnt  Is  in  fact  published  (xily 
in  that  one  in  which  the  other  was  not  published,  second  order  cannot 
be  construed  merely  as  substituting  a  Justice  to  preside  over  the  term 
convened  by  the  first  order,  and  neither  extraordinary  term  was  properly 
convened;  Judiciary  Law  (Oonsol.  Laws,  c  30)  5  153,  requiring  Governor 
to  give  such  notice  of  appointment  as  public  Interest  requires. 

In  the  matter  of  the  application  of  John  F.  Mclntyre  for  an  absolute 
writ  of  prohibition  against  Hon.  S.  Nelson  Sawyer,  Justice  of  the 
Supreme  Court,  and  others.    Writ  issued. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  SHEARN,  JJ. 

James  A.  Foley,  John  G.  Saxe,  and  Herbert  Limburg,  all  of  New 
York  City,  for  relator. 

Henry  A.  Wise  and  Albert  S.  Bard,  both  of  New  York  City,  and 
Leonard  J.  Obermeier,  Deputy  Atty.  Gen.,  for  respondents. 

LAUGHLIN,  J.  Counsel  for  the  relator  ask&  for  the  writ  of  pro- 
hibition upon  three  grounds.  By  coi^sent  of  counsel  and  the  court, 
the  application  has  been  made  somewhat  informally.  Some  of  the 
facts  are  shown  by  affidavits,  and  others  were  conceded  on  the  argu- 
ment and  are  matters  of  record. 

By  an  order  or  proclamation  bearing  date  July  23,  1917,  the  Gov- 
ernor of  the  state  appointed  an  extraordinary  term  of  the  Supreme 
Court  to  be  held  in  the  county  of  New  York  on  the  7th  day  of  August, 
1917,  to  continue  so  long  as  may  be  necessary  for  the  disposal  of  the 
business  which  might  be  brought  before  it,  and  therein  designated 
Mr.  Justice  Rodenbeck  to  preside  thereat,  and  directed  that  notice  of 
the  appointment  be  given  by  publication  of  the  order  or  proclamation 
twice  in  each  of  two  daily  newspapers  published  and  circulated  in  said 
county.  The  quo  warranto  action  was  then  at  issue  and  was  noticed 
for  trial  by  the  Attorney  General  for  said  extraordinjiry  term.  The 
executive  order  or  proclamation  convemn|^  the  extraordinary  term  was 
published  only  .in  one  of  the  papers  designed  therein.  On  the  25th 
of  July  the  Governor  formally  revoked  the  designation  of  Mr.  Justice 
Rodenbeck  to  hold  said  term,  but  did  not  revoke  the  appointment  of 
the  term;  and  on  the  same  day,  by  a  separate  executive  order  or 
proclamation  containing  no  reference  to  the  others,  an  extraordinary 
trial  term  of  the  Supreme  Court  was  appointed  for  the  same  time  and 
place,  and  Mr.  Justice  Sawyer  was  therein  designated  to  preside  there- 
at, and  that  order  or  proclamation  likewise  required  that  notice  of 
•the  appointment  be  given  by  publishing  it  twice  in  each  of  the  two 
daily  newspapers  in  which  notice  of  the  first  appointment  had  been 
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required  to  be  published.  Notice  of  the  second  extraordinary 
term  was  published  in  the  one  of  the  designated  newspaper  in 
which  the  other  notice  was  not  published.  After  service  of  the  notice 
of  trial  for  the  first  extraordinary  term,  the  firm  of  Bard  &  Calkins 
was  by  stipulation  and  order  formally  substituted  in  place  of  the 
Attorney  General  as  attorneys  of  record  for  the  plaintiffs  in  the  ac- 
tion, but  prior  to  the  return  of  the  order  to  show  cause  the  order  of 
substitution  was  on  stipulation  formally  vacated.  The  relator  threat- 
ens to  force  the  trial  of  the  action  at  the  extraordinary  term  appoint- 
ed to  be  presided  over  by  Mr.  Justice  Sawyer,  and  it  is  contended  in 
behalf  of  said  Justice  that  the  court  has  been  properly  convened. 

Counsel  for  the  respondent  contends  that  the  writ  of  prohibition 
should  issue  upon  three  grounds,  as  follows :  (1)  That  the  action  abat- 
ed or  became  discontinued  by  the  substitution  of  attorneys  for  the 
plaintiff;  (2)  that  the  action  has  not  been  properly  noticed  for  trial; 
and  (3)  that  the  extraordinary  term  has  not  been  properly  convened, 
and  tiiat  therefore  neither  the  respondent  Sawyer  nor  any  other  Jus- 
tice of  the  Supreme  Court  has  jurisdiction  to  try  the  action  thereat, 

[1,  2]  The  two  points  first  stated  are  without  merit.  If  the  court 
has  been  properly  convened,  it  is  competent  to  pass  upon  the  questions 
as  to  whether  the  action  has  abated,  or  has  been  discontinued,  or  has 
been  properly  noticed  for  trial.  If  tiiere  should  be  any  errcwieous  rul- 
ing on  those  points,  the  relator  would  have  a  remedy  by  appeal,  and 
is  not  entitled  to  a  writ  of  prohibition,  which  only  issues  to  restrain 
the  assumption  of  authority  and  jurisdiction  not  conferred,  or  the 
threatened  exercise  of  assumed  authority  in  excess  of  the  jurisdiction 
conferred.  People  ex  rel.  Jerome  v.  Court  of  General  Sessions,  112 
App.  Div.  424,  98  N.  Y.  Supp.  557;  aff'd  185  N.  Y.  504,  78  N.  E.  149; 
People  ex  rel.  Patrick  v.  Fitzgerald,  73  App.  Div.  339,  76  N.  Y.  Supp. 
865 ;  Matter  of  Metz  v.  Maddox,  189  N.  Y.  460,  82  N.  E.  507,  121 
Am.  St.  Rep.  909;  People  ex  rel.  Hammerstein  v.  O'Gorman,  124 
App.  Div.  222,  108  N.  Y.  Supp.  737;  People  ex  rel.  Sampson  v.  Dun- 
ning, 113  App.  Div.  35,  98  N.  Y.  Supp.  1067;  People  ex  rel.  Hess  v. 
Flaus,  74  Hun,  130,  26  N.  Y.  Supp.  329. 

[3]  Moreover,  while  doubtless  the  attempted  substitution  was  un- 
authorized, that  neither  discontinued  nor  abated  the  action;  and,  the 
order  of  substitution  having  been  vacated,  the  action  stands  restored 
to  its  original  status,  with  the  Attorney  General  as  attorney  of  record 
for  the jplaintiffs  and  in  charge  of  the  cause  for  them. 

[4]  The  third  point,  however,  we  think  is  well  taken.  By  section 
1  S3  of  the  Judiciary  Law  (chapter  30,  Consolidated  Laws,  being  chap- 
ter 35,  Laws  1909),  the  Governor  is  authorized  to  appoint  extraordi- 
nary terms  of  the  Supreme  Court,  and  his  determination  with  respect 
to  tiie  necessity  therefor  is  not  reviewable.  People  ex  rel.  S.  L.  & 
T.  Co.  V.  Supreme  Court,  220  N.  Y.  487,  116  N.  E.  384.  For  the  pur- 
pose, however,  of  insuring  the  honest  administration  of  justice  and 
maintaining  the  confidence  of  the  people  in  the  integrity  of  the  ju- 
diciary, courts,  with  certain  exceptions  not  here  in  point,  are  required 
to  be  open  to  the  public,  and  notice  of  the  appointment  of  terms,  both 
regular  and  extraordinary,  is  required  by  law  to  be  given.  Said  sec- 
tion 153  of  the  Judiciary  Law,  which  confers  authority  upon  the  ex- 
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ecutive  to  convene  extraordinary  terms  of  the  Supreme  Court,  ex- 
pressly enjoins  upon  him  the  duty  of  giving  notice  of  the  appointment 
of  an  extraordinary  term,  but  provides  that  the  notice  shall  be  giv- 
en in  such  manner  as  in  the  opinion  of  the  executive  the  public  in- 
terests require.  It  was  therefore  essential  that  such  notice  be  given 
of  the  appointment  of  the  term  as  the  executive  determined  the  pub- 
lic interests  required.  But,  as  has  been  seen,  that  was  not  done.  The 
executive  deemed  that  the  public  interests  required  that  publication 
be  made  in  two  newspapers,  but  the  notice  was  published  in  one  only. 
If  either  order  or  proclamation  had  been  published  as  directed,  we 
might,  in  accordance  with  the  rule  that  such  an  order,  if  susceptible 
of  a  construction  which  will  render  it  valid,  should  be  so  construed 
(People  V.  McKane,  80  Hun,  322,  30  N.  Y.  Supp.  95,  affirmed  143 
N.  Y.  455,  38  N.  E.  950X  be  warranted  in  holding  that  the  executive 
did  not  intend  to  create  two  extraordinary  terms,  and  that  the  sole 
object  of  the  second  appointment  was  to  substitute  a  justice  to  pre- 
side ;  but  since  the  second  order  does  not  refer  to  the  first,  and  pur- 
ports to  convene  another  extraordinary  term,  and  neither  order  was 
published  as  therein  directed,  we  deem  it  unwise  to  attempt  a  strained 
construction  which  might  affect  the  validity  of  a  very  long  and  expen- 
sive trial.  We  therefore  hold  that  neither  extraordinary  term  was 
properly  convened  on  August  7th,  and  that  neither  the  justice  designat- 
ed nor  any  other  justice  has  jurisdiction  to  proceed  with  the  trial  of 
said  action  thereat. 

It  follows  that  an  absolute  writ  of  prohibition  should  issue  as  pray- 
ed for,  but  without  costs.    Settle  order  on  notice.    All  concur. 


PEOPLE  ex  rel.  DELBHANTY  v.  McINTTRB. 
(Supreme  Court,  Appellate  Division,  First  Department.    August  16, 1917.) 

States  <g=3208 — Action  HJx  Rel. — Condition  Pbecedbnt. 

In  an  action  by  the  people,  on  the  relation,  of  any  person,  under  Oode 
Civ.  Proc.  §§  l&i8-1990,  the  giving  of  a  bond  by  the  relator  is  a  condition 
precedent  to  a  right  of  action,  in  view  of  section  1986^  and  the  complaint 
must  allege  that  slich  bond  has  been  given. 

Page,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  People,  on  the  relation  of  James  A.  Delehanty  against 
John  F.  Mclntyre.  From  an  order  denying  a  motion  for  judgment  on 
the  pleadings,  defendant  appeals.  Reversed,  with  costs,  and  with  leave 
to  relator  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  SHEARN,  JJ. 

Herbert  R.  Limburg,  John  G,  Saxe,  and  J.  R.  Foley,  all  of  New 
York  City,  for  appellant 

Leonard  J.  Obermeier,  Atty.  Gen.,  and  Albert  S.  Bard  and  Henry 
A.  Wise,  both  of  New  York  City,  for  respondent. 
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DOWLING,  J.  This  action  is  brought  pursuant  to  the  provisions 
of  chapter  16  of  the  Code  of  Civil  Procedure  (sections  1948  to  1990, 
inclusive).  The  action  is  purely  statutory,  and  therefore  the  provisions 
of  the  statute  must  be  strictly  followed,  and  plaintiffs  must  bring  them- 
selves within  the  scope  thereof,  and  show  compliance  with  all  the  re- 
quirements laid  down  by  the  statute  as  essential  to  the  bringing  and 
maintenance  thereof. 

Section  1986  of  the  Code  of  Civil  Procedure  provides  that : 

"Where  an  action  Is  brought  by  the  Attorney  Genera),  as  prescribed  In  this 
title,  on  the  relation  or  information  of  a  person,  having  an  Intei^st  In  the 
question,  the  complaint  must  allege,  and  the  title  of  the  action  must  show,  that 
the  action  Is  brought  upon  the  relation  of  that  person.  In  such  a  case,  the 
Attorney  General  must,  as  a  condition  of  bringing  the  action,  require  the  re- 
lator to  give  satisfactory  security  to  Indemnify  the  people,  against  the  costs 
and  expenses  thereof.  Where  security  is  so  given,  the  Attorney  General  is  en- 
titled to  compensation  for  his  services,  to  be  paid  by  the  relator,  in  lUce  man- 
ner as  the  attorney  and  coimsel  for  a  private  person." 

The  third  sentence  of  this  act  has  been  held  to  be  unconstitutional. 
See  People  ex  rel.  Could  v.  Mutual  Union  Telegraph  Co.,  2  McCarty, 
Civ.  Proc.  R.  295.  So  that  the  second  sentence  requires  the  giving  of 
a  bond  of  indemnity  to  the  people  against  the  costs  and  expenses  of 
the  action,  and  no  more. 

In  this  case  the  plaintiffs  failed  to  allege  that  the  Attorney  General 
has  reqnired  the  relator  to  give  the  security  therein  referred  to.  As 
I  view  it,  this  provision  being  mandatory,  and  the  sole  power  of  the 
Attorney  General  to  bring  or  maintain  the  action  being  based  upon 
the  statute,  it  is  a  condition  prtcedent  to  the  bringing  thereof  that  the 
Attorney  General  should  not  only  require  the  bond  to  be  given,  but 
that  the  plaintiffs  should  show  that  he  has  so  done  and  that  the  bond 
has  been  furnished. 

The  present  section  is  based  on  section  434  of  the  Code  of  Pro- 
cedure, which  contains  the  substance  of  the  quoted  first  sentence  only 
and  made  no  provision  for  the  giving  of  security  to  the  Attorney  Gen- 
eral. •  By  chapter  781  of  the  Laws  of  1867,  section  434  was  amended 
so  as  to  read : 

"In  every  such  case  the  Attorney  General  may  retiulre,  as  a  condition  tor 
bringing  such  action,  that  satisfactory  security  shttll  be  given  to  indemnify 
the  people  of  this  state  against  the  costs  and  expenses  to  be  Incurred  thereby." 

I  deem  the  change  in  language  in  the  present  Code,  which  substituted 
the  word  "must"  for  "may,"  to  be  significant,  and  not  to  have  been 
lightly  or  inadvertently  made.  If  it  is  a  condition  precedent  to  the 
bringing  of  this  action  that  the  security  should  have  been  furnished, 
then  it  seems  to  me  that  the  complaint  should  show  that  the  security 
has  been  furnished  without  which  the  action  cannot  be  maintained. 
I  think  that  the  rule  laid  down  in  Reining  v.  City  of  Buffalo,  102  N. 
Y.  308,  6  N.  E.  792,  is  applicable  here.  In  that  case  the  city  charter 
of  Buffalo  provided  that  no  action  to  recover  or  enforce  any  claim 
against  the  city  should  be  brought  until  the  expiration  of  40  days 
after  the  claim  should  have  been  presented  to  the  common  council  in 
manner  and  form  provided.  The  court  held  that  it  was  a  condition 
precedent  to  the  commencement  of  an  action,  which  attached  to  all 
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actions  whatsoever,  and  by  force  of  the  statute  bepame  an  essential 
part  of  the  cause  of  action,  to  be  alleged  and  proved  as  any  other  ma- 
terial fact.    The  court  said : 

"It  Is  not  in  such  a  case  necessary  that  the  thing  required  should  constitute 
one  of  the  elements  of  a  common-law  action,  for  if  the  Legislature  have  made 
even  a  step  In  their  remedy  a  condition  of  its  prosecution,  it  is  essential,  not 
only  that  it  should  be  taken,  but  that  it  should  be  aihrmatively  alleged  and 
proved  by  the  plalutlfl.  It  is  competent  for  them  to  attach  a  condition  to  the 
maintenance  of  a  common-law  action  as  well  as  one  created  by  statute,  and 
when  they  have  done  so  its  averment  and  proof  cannot  safely  be  omitted. 
•  •  •  Here  the  requirement  exists.  Independent  of  proof,  in  every  case,  and 
is  made  to  precede  the  Institution  of  any  suit  whatever.  Its  performance  can- 
not for  any  purpose  be  presumed,  but  must,  to  be  availed  of,  be  alleged  and 
proved." 

See,  also,  Winter  v.  City  of  Niagara  Falls,  190  N.  Y.  198,  82  N.  E. 
1101,  123  Am.  St.  Rep.  540,  13  Ann.  Cas.  486. 

While  it  is  quite  true  that  one  purpose  of  the  insertion  of  this  re- 
quirement for  security  is  to  indemnify  the  people  of  the  state,  and  to 
relieve  them  from  any  expense  in  the  prosecution  of  actions  of  this 
character,  and  while  it  may  seem  that  it  makes  but  little  difference  to 
the  defendant  as  to  whether  the  security  is  given  or  not,  as  the  people 
of  the  state  are  responsible  to  him  for  his  costs,  if  he  is  successful,  still 
another  purpose  of  this  requirement  is  to  discourage  individual  relators 
from  seeking  to  have  litigation  initiated  by  the  people,  unless  they  are 
prepared  to  bear  the  expense  thereof.  In  any  event,  whatever  the 
ultimate  purpose  or  effect  of  giving  this  security  may  be,  the  Legfisla- 
ture,  as  it  seems  to  me,  has  made  it  a  condition  precedent  to  the  bring- 
ing of  such  an  action  that  the  security  should  be  furnished ;  and,  that 
being  so,  I  think  the  complaint  must  allege  that  the  requirements  of 
the  statute  had  been  complied  with. 

I  am  therefore  of  the  opinion  that  the  order  appealed  from  should 
be  reversed,  with  costs,  and  the  motion  for  judgment  on  the  pleadings 
granted;  but,  inasmuch  as  it  appears  that  the  security  has  actually 
been  furnished,  and  as  the  motion  was  not  made  until  the  eve  of  the 
trial,  the  plaintiffs  should  have  leave  to  serve  an  amended  complaint 
without  prejudice  to  the  proceedings  already  had  therein,  or  to  the 
positicMi  of  iht  case  upon  the  calendar. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SHEARN,  JJ.,  concur. 

PAGE,  J.  (dissenting).  The  respondent  contends  that  the  complaint 
fails  to  state  a  cause  of  action,  for  the  reason  it  is  not  affirmatively  al- 
leged that  prior  to  commencing  the  action  the  Attorney  General  had 
required  the  relator  to  give  security  to  indemnify  the  people  against 
costs  and  expenses,  as  required  by  section  1986  of  the  Code  of  Civil 
Procedure.  If  this  requirement  of  the  Code  is  to  be  construed  as  a 
condition  precedent  to  the  maintenance  of  the  action,  under  well-settled 
rules,  it  would  be  necessary  for  the  complaint  to  allege  the  performance 
of  the  condition.  But,  as  I  read  the  statute,  this  is  not  a  condition 
precedent  to  the  maintenance  of  the  action,  but  a  duty  imposed  on  the 
Attorney  General  before  he  shall  act.  It  is  to  be  presumed  that  the 
Attorney  General  has  done  his  duty,  and  it  is  not  necessary  for  him  to 
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allege  in  the  complaint  that  he  has  done  so.  The  security  is  not  for 
the  benefit  of  the  respondent,  but  for  the  protection  of  the  people  of 
the  state. 

A  similar  provision  was  in  the  Revised  Statute  (1  R.  S.  [5th  Ed.]  p. 
488,  enacted  in  1855)  in  relation  to  actions  in  ejectment  brought  upon 
the  consent  of  the  Attorney  General.  Section  1986  of  the  Code  oi 
Civil  Procedure  was  enacted  in  1880.  It  has  never  been  the  practice 
to  allege  in  the  complaint  the  giving  of  the  security,  nor  have  I  been 
able  to  find  in  this  or  any  other  state  having  a  similar  statute  a  case 
holding  it  to  be  necessary  to  do  so. 

In  my  opinion,  the  order  should  be  affirmed. 


aOO  Miac.  Bep.  276) 

PBOPL£!  ex  reL  PAKBOTT  et  al.  v.  C300K,  Auditor  of  Board  of  Education. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1917.) 
Schools  aru  School  Diotbiots  «=>146 — ^Teaohbbs'  Betibemxnt  Fund — Pow- 

EB  OT  BOABD   OF   EDUCATION STATUTE. 

Under  Greater  Xew  York  Charter  (Laws  1901,  c.  486)  §  1092,  as  amended 
by  Laws  190S,  c.  661,  and  Laws  1914,  c.  476,  providing  that  all  pay  deducted 
from  the  salary  of  a.  teacher  should  be  certified  by  the  auditor  of  the  boftrd 
of  education  to  the  comptroller  monthly,  which  amount  should  be  tamed 
Into  a  retirement  fund,  the  board  of  education  may  direct  that  moneys  de- 
ducted from  a  teacher's  salary  because  of  absence  and  credited  to  such 
fund  should  be  wlthdrswn,  when  subsequently  and  for  sufficient  reason  the 
board  excnaes  such  absence. 

Motion  for  a  peremptory  writ  of  mandamus  by  the  People  on  the 
relation  of  Ava  L,.  Parrott  and  another,  against  Henry  R.  M.  Cook,  as 
Auditor  of  the  Board  of  Education  of  the  City  of  New  York.  Mo- 
tion denied. 

Louis  S.  Posner,  of  New  York  City,  for  relators. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Charles  Mclntyre, 
of  New  York  City,  of  counsel),  for  respondent. 

ERLANGER,  J.  The  question  of  law  presented  in  this  proceeding 
concerns  the  power  of  the  board  of  education  to  direct  the  withdrawal 
from  the  teachers'  retirement  fund  of  moneys  paid  into  that  fund  and 
deducted  from  the  salary  of  a  teacher,  because  of  absence,  where  the 
absence  was  afterward  excused  by  the  board  upon  sufficient  reasons. 
That  the  absence  of  a  teacher  may  be  excused,  with  pay,  is  not  open 
to  question  (Greater  New  York  Charter,  §  1088,  subd.  d);  but  it  is 
contended  by  the  relator  that  the  statute  governing  the  creation  and 
maintenajice  of  the  retirement  fund  (Id.  §  1092;  Laws  of  1901,  c. 
466,  amended  by  Laws  of  1905,  c.  661,  and  Laws  of  1914,  c.  476)  places 
it  beyond  the  authority  of  the  board  of  education  to  direct  that  the  pay 
so  deducted  and  credited  to  the  fund  shall  be  withdrawn  for  any  pur- 
pose other  than  for  payments  therein  expressly  defined,  which  do  not 
include  refunds  of  this  character.  So  far  as  material  to  the  question, 
the  statute,  when  enumerating  the  sources  of  the  retirement  fund 
(Charter,  §  1092),  provides  as  follows: 

^sFor  other  caa«a  ne  sun*  topic  A  KSY-NUMBBR  In  all  Kar-Numbered  DIsests  St  ladexM 
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"All  money,  pay,  compensation  or  salary,  or  any  iBCome  thereof  forfeited, 

deducted,  resen'ed,  or  withheld  for  any  cause  from  any  member  or  members 
of  the  teaching  or  supervising  staff  of  the  public  day  schools  of  the  city  of 
New  York  or  of  the  normal  college  and  training  department  of  the  normal 
college  of  the  dty  of  New  York,  or  of  schools  or  classes  maintained  in  insti- 
tutions controlled  by  the  department  of  public- charities  or  by  the  department 
of  correction,  in  pursuance  of  rules  established  *  *  *  by  the  board  of  edu- 
cation, or  by  the  board  of  trustees  of  the  normal  college  of  the  city  of  New 
York,  or  by  the  commissioner  of  public  charities,  or  by  the  commissioner  of  cor- 
rection for  schools  or  classes  maintained  by  such  commissioners  respectively. 
The  auditor  of  the  board  of  education,  the  auditor  of  the  board  of  trustees  ot 
the  normal  college,  the  commissioner  of  public  charities,  and  the  commissioner 
of  correction  shall  certify  monthly  to  the  comptroller  the  amounts  so  forfeited, 
deducted,  reserved  or  withheld  during  the  preceding  month.  Said  amounts 
shall  be  turned  into  the  said  retirement  fund." 

Upon  a  strict  construction  of  this  statute,  the  appropriation  to  the 
retirement  fund  of  moneys  "forfeited,  deducted,  reserved  or  withheld" 
from  the  pay  of  teachers  "for  any  cause"  would  appear  to  include  as 
part  of  the  fund  moneys  deducted  or  reserved  from  pay  for  excusable 
absences,  and  thus  to  exclude  the  power  to  withdraw  those  moneys, 
when  once  appropriated,  although  the  absence  was  actually  excused, 
with  pay.  Such  a  method  of  providing  accretions  to  the  fund,  how- 
ever, would  involve  the  requirement  that  the  municipality  make  dou- 
ble payment  for  the  same  services,  since,  when  the  absence  was  later 
excused,  with  pay,  the  teacher  would  be  entitled  to  the  equivalent  of 
the  sum  thus  paid  into  the  retirement  fund,  and  recourse  would  neces- 
sarily be  had  to  the  general  school  fund  for  the  purpose.  Charter, 
§  1060. 

To  adopt  the  construction  of  the  statute  contended  for  by  the  re- 
lators, therefore,  it  must  be  assumed  that  the  Legislature  intended  to 
provide,  so  far,  for  the  increase  of  this  retirement  fund  through  the 
application  of  moneys  raised  by  taxation,  the  amount  to  be  measured, 
in  form,  by  the  time  during  which  certain  teachers  were  absent,  al- 
though the  accident  of  these  absences  would  have  no  relation  to  the 
pension  system,  nor  would  the  moneys  so  applied  be  derived,  in  fact, 
from  the  pay  of  the  absent  teachers.  Such  does  not  appear  to  be  the 
theory  upon  which  the  pension  system  was  devised.  The  statute  pro- 
vides for  four  actual  sources  of  the  fund:  Voluntary  contributions; 
a  percentage  of  excise  moneys  received  by  the  city  of  New  York  from 
licenses  for  the  sale  of  liquor;  the  deduction  of  a  stated  percentage 
from  all  salaries  of  teachers;  and  the  amounts  "forfeited,  deducted, 
reserved  or  withheld"  from  salaries.  Support  for  the  fund  from 
sources  other  than  moneys  raised  by  general  taxation  is  thus  distinctly 
planned,  and,  in  harmony  with  the  purpose  of  the  statute,  it  appears  to 
me  that  the  phrase  last  quoted  must  be  given  its  usual  and  colloquial 
meaning.  Pay  which  has  been  in  form  stopped  and  then  in  fact  re- 
leased to  the  employe  is  not  "forfeited,"  nor  is  it  money  deducted,  re- 
served, or  withheld  from  the  salary  or  from  the  employe.  The  words 
"for  any  cause"  must  be  read  with  the  qualifying  clause  of  this  same 
sentence  of  the  statute,  "in  pursuance  of  rules  established  or  to  be  es- 
tablished by  the  board  of  education."  Under  this  construction,  the 
by-law  adopted  by  the  board  of  education  (section  37,  par.  4),  whereby 
the  salaries  withheld  from  any  teach^  "and  not  remitted  to  such 
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teacher"  became  part  of  the  retirement  fund,  is  in  harmony  with  the 
statute  and  valid. 

An  examination  of  the  successive  enactments  of  this  teachers'  pen- 
sion law  discloses  *a  very  clear  recognition  of  the  power  to  withdraw 
from  the  fund  any  sums  thus  witWield  for  absences  when  later  ex- 
cused. Under  the  provisons  of  chapter  466  of  the  Laws  of  1901,  the 
board  of  education  was  directed  to  limit  the  "excuse  of  absence  of 
teachers,  with  pay,"  in  such  manner  as  to  assure  the  sufficiency  of  the 
fund.  By  chapter  661  of  the  Laws  of  1905,  a  provision  was  added 
whereby  a  minimum  permanent  fund  of  $800,000  was  established  as  of 
December  31,  1904,  the  provisions  being  as  follows: 

"Tbe  moDeya  standing  to  the  credit  of  the  retirement  fund  on  the  thirty-first 
day  ot  December,  nineteen  hundred  and  four,  after  subtracting  therefrom  any 
amounts  forfeited,  deducted,  reserved  or  withheld  from  salaries  for  absences 
prior  to  that  date,  which  may,  on  excuse  of  absence,  be  refunded  after  that 
date,  all  excise  moneys  of  nineteen  hundred  and  four  which  may  have  been 
credited  to  said  fund  on  or  before  that  date,  and  ail  Interest  for  nineteen  hun- 
dred and  four  on  said  fund,  which  may  have  been  credited  to  said  fund  on  or 
before  said  date,  shall  be  set  apart  by  the  comptroller  as  a  permanent  fund. 
The  unexpended  balances  of  the  income  of  the  teachers'  retirement  fund  for 
the  year  nineteen  hundred  and  five,  and  for  all  subsequent  years,  shall  be 
added  to  the  said  permanent  fund.  The  comptroller  shall  invest  the  said 
permanent  fond,  and  the  income  thereof  may  be  used  for  tbe  payment  of 
annuities,  but  if  necessary,  in  order  to  carry  out  the  provisions  of  this  act,  the 
board  of  education  may  use  any  portion  of  the  permanent  fund  in  excess  of 
eight  hundred  thousand  dollars  in  the  same  manner  as  the  income  thereof." 

Here  was  direct  recognition  of  the  propriety  of  a  withdrawal  of 
moneys  "forfeited,  deducted,  reserved  or  withheld  for  absences  prior 
to  that  date,  which  may,  on  excuse  of  absence,  be  refunded  after  that 
date."  Legislative  construction  of  the  meaning  to  be  given  the  words 
"forfeited,  deducted,  reserved  or  withheld"  is  thus  afforded,  in  har- 
mony with  their  colloquial  meaning,  which,  as  I  have  pointed  out, 
would  exclude  from  the  fund  moneys  subject  to  refund  within  the 
discretion  of  the  board  of  education.  Since  the  power  to  excuse  ab- 
sences, with  pay,  has  been  consistently  retained  in  the  statute,  the  same 
construction  of  these  words  is  to  be  accepted  for  the  purposes  of  this 
proceeding.  There  is  no  expression  of  a  contrary  meaning,  and  it  is 
not  necessary  to  look  for  words  affirmatively  continuing  a  construction 
of  the  phrase  which  the  Legislature  has  adopted  in  relation  to  the  same 
subject.  No  limitation  upon  the  power  to  refund,  for  excuse  of  ab- 
sence, where  the  moneys  have  been  withheld  after  December  31,  1904, 
is  indicated.  The  permanent  fimd  referred  to  was  to  be  made  up  as  of 
that  date,  not  as  of  some  future  time,  and  the  expression  of  the  power 
to  withdraw  or  deduct  pay  then  credited  to  the  fund  but  subject  to 
refund  was  in  no  sense  an  exclusion  of  a  similar  exercise  of  power  In 
the  future. 

I  conclude,  therefore,  that  the  withdrawals  of  moneys  from  the  fund, 
now  assailed  by  the  relators,  were  within  the  authority  of  the  board  of 
education  to  direct,  and  that  the  application  for  a  peremptory  writ 
of  mandamus  should  be  denied. 

Application  denied. 
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(100  Misc.  Rep.  411) 

ANDEBSON  v.  riDBMTY  &  CASTJAIiTT  CO.  OF  NEW  YORK. 

(Supreme  Court,  Trial  Term,  Albany  Ck)unty.    June,  1917.) 

1.  iNStrSANOB    «S»527 — ^ACOIDBNT    IRSUBANOB — DOVSLK    IKDKMHITT — ^"PCTBUO 

Conveyance." 

Under  an  accident  policy  providing  for  the  payment  of  a  double  Indem- 
nity for  a  bodily  Injury  while  "on  a  public  conveyance  provided  by  a  com- 
mon carrier  for  passenger  service,"  Insured,  Injured  while  alighting  from 
a  taxlcab  owned  and  operated  by  a  taxi  service  company,  which  he  and 
another  had  hired  and  had  the  exclusive  right  to  occupy  for  a  certain  tnp, 
could  not  recover  such  Indemnity,  notwithstanding  an  ordinance  Imposing 
a  penalty  upon  the  owner  of  a  cab  used  in  carrying  passengers  for  hire 
for  a  refusal  to  do  so,  but  not  requiring  the  company  to  carry  all  persons 
applying  for  hire,  or  providing  any  damages  for  Its  refusal  to  do  so. 

[Ed.  Note. — BV)r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Public  Conveyance.] 

2.  Cabbisbs  9=9236 — Cabrieb  of  Passenobbs — ^Distinction  Between  "Com- 

mon Cabbibb"  and  "Pbivate  Cabrieb." 

The  distinction  between  a  public  or  common  carrier  of  passengers  and  a 
special  or  private  carrier  is  that  the  former  must  receive  all  applying  for 
passage,  so  long  as  there  Is  room  and  no  legal  excuse  for  refusing  passage, 
while  the  latter  Is  not  so  bound. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  FInt  aad 
Second  Series,  Conmion  Carrier;   Private  Carrier.] 

3.  Cabbie^s  i&=>280(1) — Cabbiage  of  Pabsengebs — Cabe  Required. 

A  common  carrier  must  exercise  as  high  a  degree  of  care  In  receiving 
a  passenger,  conveying  him  to  his  destination,  and  setting  him  safely  down 
as  its  means  of  conveyance  will  permit  under  the  circumstances. 

4.  Cabriebs  <S=>303(1) — ^Private  Cabbiers  op  Passenobbs — Liabilitt. 

Where  one  engaging  a  taxlcab  owned  and  operated  by  a  taxi  service 
company  was  free  from  fault,  the  company's  liability  for  his  Injury  while 
alighting  would  depend  upon  its  failure  to  exercise  ordinary  care. 

Action  by  Harry  B.  Anderson  against  the  Fidelity  &  Casualty 
Company  of  New  York  upon  a  policy  of  accident  insurance.  Judg- 
ment for  plaintiff  in  part. 

Mills  &  Mills,  of  Albany,  for  plaintiff. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Charles  B.  Sulli- 
van, of  Albany,  and  Edwin  A.  Jones,  of  New  York  City,  of  counsel), 
for  defendant. 

CHESTER,  J.  The  pl^ntiff  sustained  a  bodily  injury  tfirough  ac- 
cidental means,  and  suffered  total  disability  by  reason  thereof  from 
October  8,  1915,  to  April  15,  1916,  a  period  of  27  weeks.  At  the 
time  of  his  injury  he  had  a  policy  of  accident  insurance  issued  by  the 
defendant,  under  the  terms  of  which  the  defendant  agreed  to  pay  him 
$25  per  week  for  total  disability,  the  result  of  a  bodily  injury  sustained 
through  accidental  means,  and  further  agreed  to  pay  a  double  in- 
demnity "if  the  bodily  injury  is  sustained  by  the  assured  *  *  * 
while  in  or  on  a  public  conveyance  (including  the  platform,  steps,  and 
running  board  thereof)  provided  by  a  common  carrier  for  passenger 
service."    The  defendant  admits  its  liability  under  the  policy  to  the 
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extent  of  $675.  Thie  plaintiff  claims  that  he  is  entitled  to  receive 
double  'that  amount. 

[1]  The  plaintiff  was  injured  while  attempting  to  alight  from  an 
automobile  qr  taxicab  owned  and  operated  by  the  Yellow  Taxi  Serv- 
ice, Incorporated,  in  front  of  the  Elks'  Club  on  State  street,  in  the  city 
of  Albany.  He  entered  the  taxicab  with  a  friend  at  the  comer  of 
State  and  Pearl  streets,  where  the  company  maintained  an  office  and 
a  regular  stand  for  its  taxicabs,  and  where  it  was  awaiting  an  engage- 
ment, and  directed  the  chauffeur  to  take  them  to  the  Elks'  Club. 
They  were  the  only  persons  in  the  cab,  other  than  the  chauffeur.  It 
is  conceded  that  the  plaintiff,  during  the  time  that  he  and  his  friend 
occupied  the  taxicab,  had  the  sole  and  exclusive  right  to  occupy  the 
same  alone  with  the  chauffeur  tmtil  they  reached  the  end  of  .their 
journey.  While  the  taxicab  was  so  engaged  by  the  plaintiff,  all  other 
persons  were  excluded  therefrom,  no  matter  how  many  vacant  seats 
there  were  within. 

The  Yellow  Taxi  Service,  Incorporated,  which  operated  this  taxi- 
cab,  have  a  Umited  number  of  Ford  cars,  each  bearing  a  serial  num- 
ber, painted  yellow,  with  a  taximeter  on  each,  which  registered  the 
distance  traveled.  They  are  kept  in  garages.  Some  are  sent  to  and 
stand  at  various  places  in  the  city,  awaiting  applicants  for  their  serv- 
ice, while  others  await  calls  at  the  garages.  The  company  had  the 
right  to  refuse  the  engagement  of  a  taxicab  by  any  objectionable 
person,  because  of  condition,  appearance,  disease,  or'  for  any  other 
proper  or  legal  reason.  It  employed  chauffeurs  to  operate  them,  and 
they  were  sent  upon  call  or  by  appointment  to  various  places,  or  to  or 
from  the  railroad  station,  hotels,  public  buildings,  churches,  or  places 
of  amusement  within  the  city,  and  would  go  to  places  beyond  the  city 
limits,  if  required.  Its  rates  were  fixed  by  the  owner.  None  of  them 
were  operated  on  any  defined  or  designated  route,  or  between  any 
given  or  specified  points,  nor  did  they  have  any, regular  schedule  for 
making  trips,  nor  any  time  or  route  between  any  given  points  at 
any  time  of  the  day  or  night.  If  all  its  cars  were  in  use,  an  applicant 
for  taxicab  service  would  be  refused,  Mid  the  cab  in -question,  if  it 
had  not  been  engaged  by  the  plaintiff  at  the  time  he  hired  it,  would 
not  have  made  the  trip  it  did.  The  amount  received  as  compensa- 
tion by  the  company  from  one  who  engaged  a  taxicab  depended  upon 
the  distance  traveled  and  the  time  occupied. 

There  is  an  ordinance  of  the  city  of  Albany  which  imposes  a  pen- 
alty of  $10  upon  an  owner  of  any  cab  or  other  carriage  who  should 
refuse  or  neglect  to  convey  any  person  or  persons  to  any  place  within 
the  north  and  south  bounds  of  the  city  and  extending  from  the  river 
three  miles  west  upon  being  applied  to  for  that  purpose,  and  the  word 
"cab"  in  this  ordinance  is  by  the  terms  thereof  to  be  construed  to 
mean  any  conveyance  used  for  the  carrying  and  transportation  of  pas- 
sengers for  hire,  except  cars  on  the  street  railroad.  The  place  where 
the  plaintiff  was  using  this  cab  was  within  the  limits  mentioned  in 
the  ordinance.  One  of  the  purposes  for  which  the  Yellow  Taxi  Serv- 
ice was  incorporated  was  to  conduct  a  general  livery  business  by  means 
of  automobiles  plying  for  hire  in  the  streets  of  any  city  or  village 
166N.y.S.- 
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within  the  state  or  on  the  roads  or  highways  of  the  state  generally. 
Its  business  was  not  controlled  in  any  way  by  the  Public  Service  Com- 
mission. 

The  principal  question  to  be  determined  on  this  trial  is  whether 
the  injuries  to  the  plaintiff  were  sustained  by  him  while  he  was  "in  or 
on  a  public  conveyance  *  *  *  provided  by  a  common  carrier  for 
passenger  service,"  within  the  meaning  of  this  language  used  in  the 
policy  issued  by  the  defendant  and  held  by  the  plaintiff.  Under  the 
authorities  a  taxicab,  like  a  hack  or  a  liverj'man's  carriage,  may  be 
a  "public  conveyance"  at  one  time  and  at  another  a  private  convey- 
ance. So,  too,  a  common  carrier  at  one  moment  may  be  a  private 
carrier  at  another  time,  when  the  circumstances  are  changed. 

[2]  The  distinction  between  a  public  or  common  carrier  of  passen- 
gers and  a  special  or  private  carrier  of  the  same  is  that  it  is  the  duty 
of  the  former  to  receive  all  who  apply  for  passage,  so  long  as  there 
is  room  and  no  legal  excuse  for  refusing,  while  such  duty  does  not  rest 
upon  the  latter.    10  Corpus  Juris,  607,  "Carriers,"  and  cases  cited. 

[3]  A  common  carrier  is  bound  to  exercise  as  high  a  degree  of  care, 
skill,  and  diligence  in  receiving  a  passenger,  conveying  him  to  his  des- 
tination and  setting  him  down  safely,  as  the  means  of  conveyance  em- 
ployed and  the  circumstances  of  the  case  will  permit.  10  Corpus 
Juris,  854,  and  cases  cited. 

We  can  readily  see  in  the  light  of  the  principle  last  mentioned  why 
a  company  insuring  against  accidents  is  willing  to  insure  a  person 
while  traveling  upon  a  conveyance  provided  by  a  common  carrier  at 
one-half  the  rates  which  it  exacts  from  a  person  traveling  by  a  pri- 
vate conveyance,  where  ordinary  care  is  all  that  is  required  to  be  exer- 
cised, for  it  is  apparent  that  the  greater  the  care  the  less  the  risk.  That 
is  no  doubt  true  with  respect  to  the  policy  in  question,  where  double 
indemnity  was  agreed  to  be  paid  to  a  person  disabled  by  a  common 
or  public  carrier,  and  only  single  indemnity  if  disabled  by  a  private 
carrier. 

[4]  The  distinction  is  plain  between  the  ordinary  stage,  jitney,  or 
auto  bus,  runnihg  on  defined  routes,  having  fixed  time-tables  and  r^- 
lar  fares,  taking  all  passengers  who  can  pay  such  fares,  to  the  extent 
of  the  capacity  of  the  vehicle,  and  vehicles  operated  such  as  the  one 
in  question  here  was,  where  its  owner  had  the  right  to  let  it  to  whom 
he  pleased  at  any  price  that  could  be  agreed  upon,  for  the  exclusive 
use  of  such  person,  to  go  where  he  directed,  and  to  be  used  by  him 
for  such  time  as  suited  his  purposes.  The  former  are  universally  held 
to  be  common  carriers.  If  the  plaintiff  here  had  an  action  against  the 
Yellow  Taxi  Service,  Incorporated,  claiming  damages  for  the  injuries 
he  suffered,  could  he  insist  that  the  liability  of  such  company  should 
be  measured  by  its  failure  to  exercise  the  highest  degree  of  skill  and 
care  which  human  foresight  could  devise,  or  would  its  liability  depend 
upon  the  want  of  reasonable  or  ordinary  care?  No  case  has  been  called 
to  my  attention  where,  under  similar  circumstances,  the  higher  degree 
of  care  has  been  held  to  be  the  rule  which  must  govern. 

In  my  opinion,  if  the  plaintiff  was  free  from  fault,  the  liability  of 
the  company  would  depend  upon  its  failure  to  exercise  ordinaiy  care. 
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So  far  as  I  ant  advised,  however,  Hie  exact  question  vdiich  is  presented 
here  has  never  been  determined,  although  a  somewhat  similar  case  was 
decided  without  an  opinion  by  the  Supreme  Court  of  Tennessee  (Dar- 
nell V.  Fid.  &  Cas.  Co.,  46  Ins.  L.  J.  523),  where  a  judgment. in  favor 
of  the  plaintiff  under  the  double  indemnity  clause  of  a  like  policy  was 
reversal  A  recent  decision  by  the  Supreme  Court  of  the  United 
States  (Terminal  Taxicab  Co.,  Inc.,  v.  Kutz,  241  U.  S.  252,  36  Sup. 
Ct  583,  60  L.  Ed.  984,  Ann.  Cas.  1916D,  765)  leans  strongly  in  the 
direction  of  the  rule  which  I  think  must  govern  this  case.  There  it 
was  held  that  a  taxicab  company  was  a  common  carrier  within  the 
nrieaning  of  an  act  of  Congress  (Act  Cong.  March  4,  1913,  c.  ISO,  §  8, 
37  U.  S.  Stat,  at  Large,  938),  and  hence  subject  to  the  jurisdiction  of 
the  pubUc  utilities  commission  of  the  District  of  Columbia  as  a  "public 
utility"  in  respect  to  its  exercise  of  its  exclusive  right  under  lease  from 
the  Washington  Terminal  Company,  the  owner  of  the  Union  Railway 
Station  there,  to  solicit  livery  and  taxicab  business  from  persons  pass- 
ing to  or  from  trains,  and  of  its  exclusive  right  under  contracts  with 
certain  hotels  to  solicit  taxicab  business  from  guests,  but  that  that  part 
of  its  business  which  consists  in  furnishing  automobiles  from  its  central 
garage  on  individual  orders  cannot  be  regarded  as  a  "public  utility," 
and  therefore  the  rates  charged  for  such  service  are  not  open  to  in- 
quiry by  the  public  utilities  commission. 

The  first  branch  of  this  decision,  holding  a  portion  of  the  business  of 
the  taxicab  company  to  be  a  "public  utility,"  was  based  on  the  idea 
that  it  had  the  exclusive  right  to  solicit  business  from  all  persons  pass- 
ing to  and  from  trains  in  the  Union  Station,  with  the  agreement  on  its 
part  to  provide  a  service  sufficient  to  accommodate  persons  using  the 
station,  and  therefore  that  it  was  "an  agency  for  public  use  for  the  con- 
veyance of  persons  *  *  *  within  the  District  of  Columbia,  for 
hire,"  within  the  meaning  of  that  language  used  in  the  act.  I  cannot 
conceive  that  the  last  branch  of  the  decision,  holding  the  other  por- 
tion of  the  business  of  the  taxicab  company  not  to  be  a  "public  utility," 
would  have  been  any  different  if  the  individual  desiring  the  service  of 
an  automobile  or  taxicab  had  ordered  one  for  his  private  use  at  a  pub- 
lic stand  maintained  by  the  company  in  one  of  the  streets  of  the  city 
rather  than  at  a  garage  where  the  vehicles  were  kept,  for  in  either  event 
it  would  be  subject  to  his  direction  and  for  his  exclusive  use  under 
the  terms  of  his  special  contract  with  the  company. 

It  remains  to  be  considered  whether  the  ordinance  of  the  city  of  Al- 
bany above  referred  to  is  effective  to  make  the  Yellow  Taxi  Service 
a  common  carrier.  That  ordinance  simply  required  the  payment  of 
a  license  fee,  and  imposed  a  penalty  upon  the  owner  of  a  cab  used 
for  carrying  passengers  for  hire  for  a  refusal  or  neglect  to  do  so ;  but 
that  in  no  wise  affected  the  question  of  any  damages  that  a  person 
mig^t  suffer  by  reason  of  such  refusal  or  neglect.  It  is  stipulated  in 
this  case  in  substance  that  the  Yellow  Taxi  Service  could  refuse  to 
carry  in  its  taxicabs  any  one  not  acceptable,  and  that  when  one  was  en- 
gaged by  a  person  he  had  the  exclusive  right  to  its  use  during  the  en- 
gagement, that  he  could  exclude  any  one  from  it,  except  upon  his  in- 
vitation, and  that  the  chauffeur  had  no  right  at  such  times  to  admit 
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any  other  pefton  therieto.  Under  this  stipulation,  it  is  in  effect  admit- 
ted that,  notwithstanding  the  ordinance,  the  owner  of  the  taxtcab  or 
his  chauffeur  could  refuse,  under  the  circumstances  stated,  to  take  on 
passengers  without  incurring  any  penalty.  Nor  does  the  ordinance 
attempt  to  impose  the  obligation  upon  the  company  of  carrying  any 
or  all  of  the  puWic  who  should  apply  for  passage  in  its  cabs,  but  as- 
sumes only  to  impose  a  penalty  for  a  refusal  or  neglect  in  this  respect. 

But,  even  if  the  taxicabs  of  the  Yellow  Taxi  Service  could  under  any 
circumstances  be  regarded  as  "public  conveyances  *  »  *  provided 
by  a  common  carrier,"  the  moment  the  plaintiff  made  a  special  con- 
tract to  have  the  exclusive  right  to  the  use  of  this  taxicab  to  carry  him 
to  his  destination,  the  conditions  changed,  and  during  the  time  it  was 
in  his  service  it  was  simply  a  private  carrier  for  hire  (Dorr  v.  New 
Jersey  Steam  Nav.  Co.,  11  N.  Y.  485,  493,  62  Am.  Dec.  125),  the  same 
as  if  he  had  gone  to  a  livery  stable  and  hired  a  carriage  for  his  use,  or 
had  called  a  hack  standing  on  the  street  to  serve  him.  I  think,  there- 
fore, that  the  plaintiff's  injuries  were  not  sustained  while  "on  a  pub- 
lic conveyance  *  *  *  provided  by  a  common  carrier  for  passen- 
ger service,"  within  the  meaning  of  that  language  used  in  the  policy, 
and  that  judgment  must  be  directed  for  the  plaintiff  for  $675,  with  in- 
terest thereon  from  the  date  when  made  payable  under  the  terms  of 
the  policy. 

Judgment  accordingly. 


(100  Misc.  Bep.  372) 

GOTHAM  NAT.  BANK  v.  HIOKOX  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1917.) 

Shxsiits  and  Coivbtablks  ®=>51 — Poundage — Statute — Bankbuptct  Act. 
Under  the  express  provision  of  Code  Civ.  Proc.  §  3307,  subd.  22,  as  added 
by  Laws  1917,  c.  285,  effective  AprU  27,  1917,  the  sheriff  of  the  county  of 
New  York  Is  entitled  to  poundage,  where  a  levy  has  been  made  under  a 
warrant  of  attachment  which  has  been  vacated,  and  to  retain  the  property 
levied  upon  until  his  fees  and  poundage  have  been  paid ;  and  the  provision 
of  Bankr.  Act  U.  S.  July  1,  1898,  c.  641,  80  Stat  544,  avoiding  a  prefer- 
ance  gained  by  an  attachment,  does  not  prevent  the  Bberiff  from  asserting 
such  superior  rights  to  have  his  fees  paid. 

Action  by  the  Gotham  National  Bank  against  Corinne  G.  Hickox 
and  others.  On  motion  by  defendant  Hickox  to  have  the  lien  of  a  war- 
rant of  attachment  dissolved  and  discharged.  Motion  granted  condi- 
tionally. 

Wilder,  Ewen  &  Patterson,  of  New  York  City,  for  plaintiff. 
George  W.  Olvany,  of  New  York  City,  for  sheriff. 

TIERNEY,  J.  A  warrant  of  attachment  was  issued  in  this  case, 
and  the  sheriff  levied  upon  certain  personal  property  of  the  defendant 
Hickox.  Thereafter,  on  May  21,  1917,  she  filed  a  petition  in  bank- 
ruptcy and  was  adjudicated  a  bankrupt,  but  no  receiver  or  trustee  has 
been  appointed.    She  moves  to  have  the  lien  of  the  warrant  of  attach- 
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ment  dissolved  and  discharged,  because  levied  within  four  months  of 
the  adjudication  of  bankruptcy. 

There  is  no  contention  that  the  right  to  have  this  property  brought 
into  and  administered  in  the  bankruptcy  proceeding  has  superseded  the 
right  of  the  plaintiff  to  hold  it  by  attachment,  and  the  sheriff  is  ready  to 
turn  over  the  property  to  a  receiver  or  trustee,  but  upon  payment  of 
his  fees.  The  provision  of  the  Bankruptcy  Act  making  void  the  pref- 
erence gained  by  an  attachment  does  not  preclude  the  sheriff  from  as- 
serting his  superior  right  to  have  his  fees  paid  upon  the  discharge  of 
the  levy.  The  recent  case  of  Murdoch  v.  Grifenhagen,  100  Misc.  Rep. 
252,  165  N.  Y.  Supp.  361,  which  was  decided  by  the  Appellate  Term  in 
this  department,  held  that  the  sheriff  was  not  entitled  to  poundage  in 
case  of  a  warrant  of  attachment  being  vacated  by  the  court.  That  was 
because  at  the  time  therein  involved  there  was  no  statute  providing  for 
poundage  in  such  a  case.  Now,  however,  by  chapter  265  of  the  Laws 
of  1917,  which  became  a  law  on  April  27,  1917,  subdivision  22  of  sec- 
tion 3307  of  the  Code  of  Civil  Procedure  has  been  added,  so  as  to  ex- 
pressly provide  that  in  the  county  of  New  York  the  sheriff  is  entitled 
to  poundage  when  a  levy  has  been  made  under  a  warrant  of  attach- 
ment and  the  attachment  is  vacated,  and  he  shall  be  entitled  to  retain 
the  property  levied  upon  until  his  fees  and  poundage  are  paid.  The 
decision  in  Murdoch  v.  Grifenhagen  has  therefore  no  application  in  the 
present  state  of  the  law,  and  construed  the  statutes  only  as  they  existed 
before  April  27,  1917. 

The  motion  will  be  granted,  but  the  sheriff  may  retain  the  property 
levied  upon  until  his  fees  and  poundage  are  paid.  As  the  delivery  of 
the  property  must  be  postponed  until  there  is  a  receiver  or  trustee  to 
receive  it  from  the  sheriff,  the  matter  of  adjusting  the  sheriff's  fees 
and  poundage  should  be  postponed,  until  it  can  be  made  on  notice  to 
the  receiver  or  trustee. 

Ordered  accordingly. 

(100  Misc.  Rep.  408) 

MORG.4N  MUNITIONS  SUPPLY  00.  v.  STUDEBAKER  CORP.  OP  AMER- 
ICA. 

(Supreme  Oonrt,  Special  Term,  New  York  County.    June,  1&17.) 

1.  Contracts  ®=»105 — Action  tor  Commissions — Defe.nses — Illegalitt. 

The  act  of  plalntlflf's  assignor  in  falsely  impersonating  in  writing  an  in- 
dlTldual  of  distinguished  reputation  In  the  British  army  to  induce  his 
commission  employment  by  defendant  to  obtain  orders  for  its  goods  from 
certain  foreign  governments  constituted  a  crime  under  Penal  Law  (Consol. 
Laws,  c.  40)  i  939,  relating  to  fraudulently  obtaining  employment,  so  that 
the  contract  of  employment  as  executed  was  not  enforceable,  and  Its  il- 
legality was  a  defense  to  an  action  for  commi^ons. 

2.  Mastks    and    Servant    «=»7 — ^EicnLOTUENT    Contbaoi<— Rescission    for 

Fbauo — Restoration. 

In  such  case  defendant,  proceeding  as  for  a  rescission  of  the  contract 
for  fraud,  would  be  required  to  make  full  restoration  of  what  had  been 
received  by  it  under  the  agreement  as  executed  by  plaintiff's  assignor. 

4=»For  oiktT  COSM  see  same  topic  &  KEY-NUMBER  In  aU  KeT-Numbered  Digests  &  Indexes 
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3.   Pl^ADINQ  «=9l20(l) — ^DENIAI.8 — SUITIOIENOT. 

In  such  case,  where  the  complaint  alleged  that  through  the  services  oi 
plaintiff's  assignor  rendered  under  the  contract  In  suit  defendant  sold  its 
goods  for  a  large  sum,  the  averments  In  the  defense,  proceeding  for  the 
rescission  of  the  contract  for  fraud,  that  any  services  rendered  by  plain- 
tiff's assignor  were  of  no  value,  were  Insufficient  as  against  the  admitted 
allegations  of  the  complaint ;  as  without  a  denial  the  complaint  must  be 
taken  as  true,  and  an  averment  by  way  of  defense  merely  Inconsistent 
with  the  allegations  of  the  complaint,  not  denied,  is  of  no  effect. 

Action  by  the  Morgan  Munitions  Supply  Company  against  the  Stude- 
baker  Corporation  of  America.  Demurrer  to  separate  defenses  in 
supplemental  answer  overruled  in  part  and  sustained  in  part 

Lewis  h.  Delafield  and  E.  J.  Dimock,  both  of  New  York  City,  for 
the  motion. 

George  Gordon  Battle  and  Merle  I.  St  John,  both  of  New  York 
City,  opposed. 

ERLANGER,  J.  [1]  To  an  action  for  commissions  at  an  agreed 
rate  under  a  contract  whereby  the  plaintiif's  assignor  was  employed 
by  the  defendant  to  obtain  orders  for  its  goods  from  certain  foreign 
governments,  the  defendant  sets  up  two  defenses,  alleging  the  decep- 
tion practiced  upon  it  by  the  plaintiff's  assignor  for  the  purpose  of 
obtaining  the  employment,  in  falsely  impersonating  an  individual  of 
distinguished  reputation  in  the  British  army,  by  resort  to  written  mis- 
representations. 

The  first  defense  contains  all  the  allegations  necessary  to  bring  the 
case  within  the  inhibition  of  section  939  of  the  Penal  Law  which  reads: 

"A  person  who  obtains  employment  or  appointment  to  any  office  or  place 
of  trust  by  color  or  aid  of  any  false  or  forged  letter  or  certificate  of  recom- 
mendation, or  of  any  false  statement  in  writing,  as  to  his  name,  residence. 
previous  employment  or  qualification ;    *    *    •    Is  guilty  of  a  misdemeanor." 

See  Kenny  v.  Union  R.  Co.,  166  App.  Div.  497,  152  N.  Y.  Supp. 
117. 

It  is  apparent  from  the  nature  of  the  contract  in  suit  that  the  ele- 
ment of  personal  trust  and  confidence  was  an  important  feature  of  the 
employment,  and  that  the  false  statement  in  writing  as  to  the  employe's 
identity  was  an  inducing  cause  of  the  contract  Therefore  that  con- 
tract, which  was  procured  by  acts  constituting  a  crime,  is  unenforce- 
able, although  executed,  and  a  defense  is  disclosed  to  the  action  based 
upon  the  contract  for  the  agreed  rate  of  compensation.  Sirkin  v. 
Fourteenth  Street  Store,  124  App.  IMv.  384,  386,  108  N.  Y.  Supp.  830. 
The  question  of  the  employe's  right  to  recover  upon  a  quantum  meruit 
is  not  involved,  but  the  defense  is  sufficient  when  directed  to  a  claim 
upon  the  contract  itself. 

[2, 3]  The  second  defense  proceeds  as  for  rescission  of  the  contract 
for  the  fraud.  Here,  however,  it  is  necessary  for  the  defendant  to 
offer  restoration  of  what  has  been  received  by  it  under  the  agreement 
as  executed  upon  the  part  of  the  plaintiff's  assignor.  Schank  v.  Schuch- 
man,  212  N.  Y.  352,  106  N.  E.  127.  The  complaint  alleges  that  through 
the  services  of  the  plaintiff's  assignor,  rendered  under  the  contract 
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in  suit,  the  defendant  sold  its  goods  and  realized  from  the  sales  the 
gross  sum  of  $16,500,000.  These  facts  are  admitted  for  the  purposes 
of  the  separate  defense,  and  it  is  thus  clear  that  the  services  in  causing 
the  sale  of  goods  to  such  an  extraordinary  extent  must  have  been 
of  very  substantial  value.  Yet  the  defendant  alleges  "that  any  serv- 
ices rendered  by  Francis  Curtis  Morgan  at  the  request  of  the  defend- 
ant were  of  a  reasonable  value  less  ttian  the  amount  demanded  in  the 
complaint,  to  wit,  of  no  value." 

In  my  opinion,  this  averment  cannot  avail  the  defendant  to  save  the 
affirmative  defense  from  the  effect  of  the  admitted  allegations  of  the 
complaint.  Without  a  denial,  the  complaint  must  be  taken  as  true, 
and  an  averment  by  way  of  defense,  merely  inconsistent  with  allega- 
tions of  the  complaint  not  denied,  is  of  no  effect,  for  the  purposes  of 
presenting  an  issue  for  trial.  Smith  v.  Coe,  170  N.  Y.  162,  167,  63 
N.  E.  57.  The  admission  of  the  facts  stated  in  the  complaint  is  con- 
trolling. Pullen  v.  Seaboard  Trading  Co.,  165  App.  Div.  117,  150  N. 
Y.  Supp.  719. 

Demurrer  to  first  defense  overruled,  with  costs,  with  leave  to  plain- 
tiff to  withdraw  demurrer  on  pajrment  of  costs  within  20  days.  De- 
murrer to  second  defense  sustained,  with  costs,  with  leave  to  defend- 
ant to  amend  on  payment  of  costs  within  20  days. 

Ordered  accordingly. 

(100  Misc.  Rep.  308) 

CLARE  v.  NEW  YORK  LIFE  INS.  CO.  et  aL 

(Snpreme  Court,  Special  Term,  Bronx  County.    June,  1917.) 

1.  MOBTGAOKS     «=>457 — PAHTICIPATION     AoBEEHEirP— AonOR     TO     FOHECIASE 

Dkuubbxr  to  Complaint. 

In  an  action  to  foreclose  a  mortgage,  brought  by  tbe  Junior  participant 
against  the  senior  participant  and  others,  wherein  the  complaint  nowhere 
alleged  the  senior  mortgagee's  extension,  but  alleged  only  that  on  demand 
upon  it  to  foreclose  it  refused  to  comply  on  the  ground  of  Its  extension 
agreement,  and  that  it  was  not  paid  when  due,  and  that  the  whole  amount 
was  then  due,  a  demurrer  to  the  complaint  on  the  ground  that  Uie  mort- 
gage bad  been  extended  would  be  oyermled. 

2.  Mostgagks  ^=417 — Juniob  Pabticipant — Right  to  Fobeclobx. 

Where  a  participation  mortgage  agreement  showed  an  intention  of  the 
parties  to  give  the  senior  participant  the  right  to  manage  the  mortgage, 
and  to  preserve  to  the  Junior  participant  the  right  to  receive  his  partlci- 
I)ation  from  the  senior  participant,  with  interest,  and  gave  the  senior  par- 
ticipant the  right  to  foreclose  for  default  and  to  receive  the  proceeds  of 
sale  from  the  referee,  tiUe  Junior  participant  was  not  ^itltled  to  maintain 
an  action  to  foreclose. 

3.  MoBToAOES  «=»209 — Rights  as  Between  Pabticipants — ^Action  fob  Dam- 

ages. 

In  sudi  case,  the  senior  participant. acted  in  a  fiduciary  capacity,  and 
was  boani  to  act  in  good  faith  for  the  protection  of  the  Junior  partici- 
pant's interest,  and,  if  it  failed  to  do  so,  was  liable  to  him  in  damages. 

4.  Mobtgaoes   <s=>450 — Pabticipation  Aobeemknt — ^Action   to   Fobeclose — 

Complaint— Demtjbbeb. 

A  complaint  in  such  case,  alleging  that  plaintiff  assigned  his  interest  in 
the  mortgage  on  the  express  representation  of  the  senior  participant  that 
it  would  give  its  written  consent  thereto,  which  it  never  did,  and  that  the 
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Junior  participant  thereafter  took  a  reassignment,  and  that  the  assignee 
had  made  a  formal  demand  upon  the  senior  participant  to  foreclose  the 
mortgage,  which  it  refused  to  do,  did  not  show  any  valid  demand  to  fore- 
close  the  mortgage,  and  hence  was  demurrable. 

Action  by  James  L.  Clare,  as  executor  of  Bridget  Clare,  against  the 
New  York  Life  Insurance  Company  and  others,  to  foreclose  a  mort- 
gage. Demurrers  to  complaint  sustained,  with  leave  to  plaintiff  to 
serve  an  amended  complaint. 

See,  also,  166  N.  Y.  Supp.  95. 

William  F.  Clare,  of  New  York  City,  for  plaintiff. 
George  W.  Hubbell,  of  New  York  City,  for  defendant  New  York 
Life  Ins.  Co. 
Charles  P.  Hallock,  of  New  York  City,  for  defendants  Bonhag. 

ORDWAY,  J.  This  is  an  action  for  the  foreclosure  of  a  mortgage, 
brought  by  a  junior  participant  in  the  mortgage  against  the  senior 
participant  and  the  other  usual  parties  to  such  an  action.  The  de- 
fendant New  York  Life  Insurance  Company,  which  is  the  senior  par- 
ticipant in  the  mortgage,  and  the  defendants  Bonhag,  who  are  the 
owners  of  the  equity,  demur  to  the  complaint  on  three  grounds :  First, 
that  the  plaintiff  has  not  legal  capacity  to  sue,  in  that  legal  and  equi- 
table title  to  the  mortgage  sought  to  be  foreclosed  is  vested  in  the 
New  York  Life  Insurance  Company,  and  plaintiffs  only  interest  in 
said  mortgage  is  derived  under  a  participation  agreement  by  which 
the  New  York  Life  Insurance  Company  has  all  the  rights  of  the  holder 
of  the  said  bond  and  mortgage,  and  alone  has  the  right  to  maintain 
an  action  for  the  foreclosure  of  the  mortgage;  second,  that  the  New 
York  Life  Insurance  Company,  the  owner  of  the  mortgage,  has  ex- 
tended the  payment  of  the  same  for  a  period  of  three  years  from  Feb- 
ruary, 1917,  and  that  the  said  mortgage  is  not  now  due  and  payable; 
and,  third,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  issues  of  law  raised  by  these  demurrers 
are  now  brought  on  for  trial  as  contested  motions. 

[1]  The  question  whether  the  New  York  Life  Insurance  Company, 
the  senior  participant  in  the  mortgage,  had  the  legal  right  to  extend 
the  mortgage,  and  whether  the  mortgage  is  now  due  and  payable,  is 
not  before  me  on  these  pleadings.  The  complaint  nowhere  alleges  any 
such  extension.  The  only  allegation  in  regard  to  such  extension  is 
that  demand  was  made  upon  the  New  York  Life  Insurance  Company 
to  foreclose  the  mortgage,  and  "that  upon  such  demand  the  New  York 
Life  Insurance  Company  refused  to  comply  therewith,  stating  as  its 
reason  for  such  refusal  that  it  had  extended  said  mortgage  for  the 
period  of  three  years  and  had  delivered  the  extension  agreement  to 
the  present  owner  of  the  property."  This,  however,  is  not  an  allegation 
that  the  mortgage  was  extended.  It  is  a  mere  allegation  of  a  statement 
by  the  New  York  Life  Insurance  Company  of  its  reason  for  refus- 
ing to  foreclose.  In  addition  to  this  the  complaint  alleges  in  the  tliir- 
teenth  paragraph  that  the  principal  of  the  said  bond  and  mortgage 
became  due  and  payable  on  the  23d  day  of  February,  1917,  and  has 
not  been  paid,  and  that  the  whole  amount  thereof  is  now  justly  due 
and  owing,    la  this  state  of  the  pleadings  the  demurrers  to  the  com- 


I 


Digitized  by 


Google 


Sup.  Ct)  OLABE  T.  NEW  TOSK   LIFB  INS.  CO.  649 

plaint  on  the  ground  that  the  mortgage  has  been  extended  must  be 
overruled. 

[2,  3]  The  real  question  in  this  case,  which  is  raised  by  the  other 
two  grounds  of  demurrer,  is  whether  the  plaintiff  can  maintain  an 
action  to  foreclose  this  mortgage  at  the  present  time,  assuming  that 
it  is  past  due  and  payable.  The  answer  to  this  question  depends 
upon  the  construction  to  be  given  to  the  participation  agreement.  The 
bond  and  the  mortage,  which  are  for  $36,000,  were  originally  made 
to  the  Title  Insurance  Company  of  New  York,  which  thereafter  as- 
signed the  same  to  the  New  York  Life  Insurance  Company,  which 
assignment  was  duly  recorded.  Thereafter  the  New  York  L,ife  In- 
surance Company  and  the  plaintiff  executed  a  participation  agreement, 
to  which  the  mortgagor  and  the  present  owners  of  the  property  were 
not  parties,  which  provided  that  the  New  York  Life  Insurance  Com- 
pany should  have  a  senior  or  prior  interest  in  said  mortgage  to  the 
extent  of  $30,000,  and  that  the  plaintiff  should  have  a  junior  or  sub- 
ordinate interest  in  said  mortgage  to  the  extent  of  $6,000.  This  par- 
ticipation agreement  is  in  the  usual  form  of  such  agreements,  and  pro- 
vides, among  other  things,  that  the  New  York  Life  Insurance  Com- 
pany "shall  have  all  the  rights  of  any  holder  of  said  bond  and  mort- 
gage, and,  in  the  event  of  any  default  on  said  bond  and  mortgage,  to 
foreclose  the  same  and  receive  the  proceeds  of  sale  from  the  referee." 
The  agreement  contains  other  provisions  defining  the  rights,  of  the 
parties,  but  throughout  the  same  it  seems  clear  tflat  the  intention  of 
the  parties  was  to  give  the  New  York  Life  Insurance  Company,  the 
senior  participant,  the  entire  right  to  manage  and  control  and  deal 
with  the  mortgage,  and  simply  preserve  to  the  plaintiff,  the  junior 
participant,  the  right  to  receive  from  the  senior  participant  the  prin- 
cipal representing  his  junior  participation  and  interest  thereon  as  col- 
lected until  the  principal  was  paid.  It  seems  to  me  that  the  fair  and' 
reasonable  construction  of  this  agreement  is  that  the  New  York  Life 
Insurance  Company,  the  senior  participant,  has  the  sole  and  exclusive 
right  to  bring  a  suit  for  the  foreclosure  of  the  mortgage.  That  this 
was  and  is  the  plaintiff's  understanding  appears  from  the  allegation 
contained  in  the  eleventh  paragraph  of  his  complaint,  as  follows : 

*That  by  said  Instrument  It  was  further  agreed  that  the  New  York  Life 
Insurance  Company  should  have  all  the  rights  of  the  holder  of  said  bond  and 
mortgnge,  and  In  the  event  of  any  default  on  said  bond  and  mortgage  the 
exclnsive  right  to  foreclose  the  same  and  receive  the  proceeds  of  sale  from  the 
referee." 

In  view  of  the  provisions  of  the  participation  agreement  and  the. 
allegations  of  the  complaint,  it  seems  to  me  that  the  junior  participant 
has  no  right  to  maintain  an  action  to  foreclose  this  mortgage,  but  that 
the  sole  and  exclusive  right  to  maintain  such  an  action  is  vested  in 
the  senior  participant,  the  New  York  Life  Insurance  Company.  Low- 
enfeld  v.  Wimpie,  139  App.  Div.  617,  124  N.  Y.  Supp.  178,  affirmed 
on  opinion  of  court  below  203  N.  Y.  646,  97  N.  E.  1108;  Corporate 
Investing  Co.  v.  Gracehull  Realty  Co.,  157  App.  Div.  259,  142  N.  Y. 
Supp.  131. 

The  plaintiff  relies  upon  the  well-established  rule  that  where  a  mort- 
gage is  made  to  a  trustee  for  the  benefit  of  a  cestui  que  trust,  and  the 
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trustee  improperly  or  unreasonably  refuses  to  foreclose  the  mortgage, 
after  demand  duly  made,  or  where,  owing  to  sickness  or  insanity,  it  is 
impossible  for  him  to  do  so,  the  cestui  que  trust  may  himself  main- 
tain an  action  in  his  own  name  to  foreclose  such  mortgage,  citing  Ett- 
linger  v.  Persian  Rug  &  Carpet  Co.,  142  N.  Y.  189,  36  N.  E.  1055. 
40  Am.  St.  Rep.  587,  and  other  cases.  It  seems  to  me,  however,  that 
that  rule  is  not  applicable  to  this  case.  It  is  based  upon  the  peculiar 
relations  of  a  trustee  and  cestui  que  trust,  which  are  especially  a  sub- 
ject of  equity  jurisdiction ;  whereas,  there  is  no  trust  relation  between 
the  senior  and  the  junior  participants  under  this  participation  agree- 
ment, but  a  purely  legal  contractual  relation.  Undoubtedly  the  senior 
participant  acts  in  a  fiduciary  capacity  under  this  j^eement,  and  owes 
the  duty  to  the  junior  participant  to  act  in  good  faith  for  the  protec- 
tion of  his  interest.  If  the  senior  participant  fails  to  do  this,  the 
junior  participant  may  hold  him  liable  in  damages.  Lowenfeld  v. 
Wimpie,  supra;  Thomas  v.  Zahka,  99  Misc.  Rep.  333,  164  N.  Y. 
Supp.  193. 

The  distinction  between  the  rights  of  a  cestui  que  trust  who  is,  in 
the  contemplation  of  the  parties,  a  party  to  the  agreement  sought  to 
be  enforced,  and  the  rights  of  a  subordinate  contractor  with  one  of 
the  parties  to  the  agreement,  to  whom  the  other  party  is  a  cMnplete 
stranger,  is  indicated  by  the  Court  of  Appeals  in  O'Beirne  v.  Allegheny 
&  K.  R.  R.  Co.,  151  N.  Y.  372,  383,  45  N.  E.  873,  875 : 

"nie  bondholders  are  tbe  beneficiaries  of  the  mortgage,  or  tbe  deed  of 
trust,  and  that  Instrument  contains,  In  effect,  a  contract  made  for  their  bene- 
fit through  a  trustee  as  a  convenient  Intermediary.  It  Is  upon  that  principle 
that  such  an  action  as  this  is  permitted.  •  •  •  Whatever  rights  were 
vested  In  the  trustee  through  the  mortgage  instrument,  as  against  the  mort- 
gagors, Inured  to  the  benefit  of  the  bondholder  as  the  benefitdary,  and  are 
enforceable  by  him,  In  the  case  of  refusal  or  n^lect  on  tbe  part  of  his  trustee 
to  act  for  him  upon  his  making  the  proper  request" 

But  even  if  the  general  rule,  that  a  beneficiary  of  a  trust  mortgage 
has  the  right  to  bring  suit  to  enforce  the  same  where  his  trustee  im- 
properly or  unreasonably  refuses  to  do  so,  applied,  to  a  case  of  this 
character  where  there  is  no  trust  relation,  nevertheless  the  rule  re- 
ferred to  does  not  extend  to  cases  where,  by  the  terms  of  the  trust  mort- 
gage, the  beneficiary  has  agreed  that  he  will  not  bring  suit  to  enforce 
Uie  same.  Where,  as  in  many  of  such  mortgages,  it  is  provided  that 
the  trustee  shall  alone  have  the  right  to  foreclose,  either  absolutely  or 
only  on  request  of  a  certain  percentage  of  the  beneficiaries,  it  is  al- 
ways held  that  a  single  beneficiary  has  no  right  to  sue  to  foreclose 
'  the  mortgage.  Batchelder  v.  Council  Grove  Water  Co.,  131  N.  Y.  42, 
29  N.  E.  801.    27  Cyc.  1546,  "Mortgages,"  states  the  rule  to  be: 

"Under  such  a  trust  deed,  any  beneficiary  may  Institute  a  suit  for  foreclo- 
sure In  his  own  name,  when  the  trustee  unreasonably  neglects  or  refuses  to  do 
so,  •  •  •  provided  only  that  the  deed  of  trust  itself  does  not  forbid  a 
single  beneficiary  to  sue  or  restrict  the  right." 

In  this  case,  as  above  shown,  the  fair  construction  of  the  partici- 
(pation  agreement,  which  is  borne  out  by  paragraph  11  of  the  com- 
plaint, is  that  the  plaintiff,  the  junior  participant,  has  voluntarily  de- 
prived himself  of  the  right  to  maintain  this  actiozL 
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It  should  also  "be  borae  in  mind  that  these  participation  agreements 
are  very  common.  Hundreds  of  them  are  made  by  title  companies 
and  other  corporations  investing  in  mortgages,  and  no  case  has  been 
called  to  my  attention,  nor  have  I  ever  heard  of  any,  where  a  junior 
participant  has  asserted  the  right  himself  to  maintain  an  action  to  fore- 
close the  mortgage.  In  this  case  there  is  only  one  junior  participant, 
but  in  many  cases  there  are  several,  and  there  might  well  be  a  Very 
large  number.  Is  it  reasonable  that  any  one  of  these  junior  partici- 
pants should  be  allowed  to  maintain  independently  an  action  to  fore- 
close the  mortgage?  If  one  has  the  ri^t  to  do  so,  the  others  must 
have  an  equal  right,  and  there  might  be  several  suits  pending  at  the 
same  time  to  foreclose  the  same  mortgage.  For  these  reasons,  an 
agreement  which  prohibits  any  one  but  the  senior  participant  from 
maintaining  a  suit  to  foreclose  the  mortgage  does  not  seem  so  un- 
reasonable as  the  plaintiff  claims ;  but,  even  if  such  an  agreement  were 
unreasonable,  he  has  deliberately  made  it,  and  must  be  bound  by  its 
terms.  It  is  quite  improbable  that  the  senior  participant,  who  in  this 
case  has  an  interest  five  times  as  great  as  the  junior  participant,  will 
do  anything  to  imperil  its  own  interest ;  but,  even  if  it  does,  the  plain- 
tiff has  an  adequate  remedy  by  suit  at  law  for  damages.  There  is  no 
allegation  whatever  in  the  complaint  that  the  New  York  Life  Insur- 
ance Company  has  acted  improperly  or  unreasonably  in  refusing  to 
foreclose  the  mortgage,  or  that  the  plaintiff  is  injured  or  damaged  in 
any  way,  or  likely  to  be,  by  such  refusal. 

[4]  There  is  an  additional  reason  why  the  coniplaint  does  not  set 
forth  a  good  catise  of  action.  The  plaintiff  himself  concedes  that  it 
was  necessary,  as  a  condition  precedent  to  his  bringing  this  suit,  that  a 
demand  should  be  made  upon  the  senior  participant,  the  New  York 
Life  Insurance  Company,  to  foreclose  the  mortgage,  and  that  it  should 
refuse  to  do  so.  It  seems  to  me,  however,  that  the  compldnt  does 
not  plead  such  a  demand.  It  alleges  in  paragraph  14  that  the  plain- 
tiff assigned  his  right,  title,  and  interest  in  the  bond  and  mortgage  to 
Mary  E.  Clare  on  February  28,  1917,  and  in  paragraph  16  that  this 
assignment  to  Mary  E.  Clare  was  made  upon  tfie  express  representa- 
tion by  the  New  York  Life  Insurance  Company  that  it  would  give 
its  written  consent  to  such  assignment,  which  consent  was  necessary 
under  the  agreement,  but  that  it  has  never  given  its  consent  thereto, 
and'that  thereafter  said  Mar}'  E.  Clare  reassigned  her  interest  in  said 
bond  and  mortgage  to  the  plaintiff.  The  complaint  further  alleges  in 
paragraph  17  that  on  the  27th  day  of  February,  1917,  said  Mary  E. 
Clare,  as  assignee  of  the  plaintiff's  interest  in  said  mortgage,  made  a 
formal  demand  on  the  New  York  Life  Insurance  Company  to  fore- 
close, but  that  the  New  York  Life  Insurance  Company  refused  to 
comply  therewith.  The  demand  alleged  in  paragraph  15  of  the  com- 
plaint, being  general  in  terms,  must  be  deemed  to  be  the  same  demand 
more  specifically  alleged  in  paragraph  17.  Even  if  the  plaintiff  were 
correct  in  claiming  that  the  New  York  Life  Insurance  Company  is  es- 
topped from  asserting  that  the  assignment  to  Mary  E.  Clare  was  null 
and  void  for  lack  of  its  consent,  and  from  asserting  that  a  demand 
made  by  her  as  such  assignee  was  of  no  effect,  nevertheless  I  fail  to 
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see  how  a  demand  made  by  Mary  E.  Clare  the  day  before  the  inter- 
est in  the  mortgage  was  assigned  to  her  can  be  deemed  to  be  of  any 
force  or  eifect.  The  demand  pleaded  was  made  by  Mary  E.  Clare  as 
assignee  on  February  27th,  but  the  assignment  to  her  was  not  made 
until  February  28th.  It  seems  to  me,  therefore,  that  the  complaint 
does  not  show  any  valid  demand  upon  the  New  York  Life  Insurance 
Company  to  foreclose  this  mortage,  and  that  for  that  reason  also  the 
complaint  is  defective. 

Demurrers  sustained,  with  $10  costs  to  the  defendant  New  York 
Life  Insurance  Company,  and  $10  costs  to  the  defendants  Bonhag, 
with  leave  to  the  plaintiff  to  serve  an  amended  complaint  on  payment 
of  said  costs. 

Ordwed  accordingly. 


<101  Misc.  Rep.  105) 

PENNSYLVANIA  H.  CO.  v.  BBMilNGBE. 

(Supreme  Court,  Special  Term,  Erie  County.    August  30,  1917.) 

Oabbiebs    9»196 — Cabbiagk    or    Goods — Actions    fob    Ohaboes — Counteb- 

CLADl. 

Under  Code  Ov.  Proc.  |  501,  providing  lor  counterclaims  wbldi  grow 
out  of  tbe  same  transaction  as  that  In  suit,  a  shipper  may,  In  action  to 
recover  freight  charges  on  Interstate  shipment,  set  up  counterclaim  for 
damage  to  the  freight  during  transportation  through  fault  of  carrier, 
notwithstanding  that  under  Interstate  Commerce  Act  Feb.  4,  1887,  c  104, 
24  Stat  379,  freight  charges  must  be  paid  In  currency. 

Action  by  the  Pennsylvania  Railroad  Company  against  Earl  J.  Bel- 
linger. Plaintiff's  demurrer  to  counterclaims  set  forth  in  defendant's 
answer  overruled. 

Harold  J.  Adams,  of  Buffalo,  for  plaintiff. 
L  M.  Ottoway,  for  defendant. 

SEARS,  J.  The  plaintiff  in  this  case  brings  this  action  to  recover 
freight  charges,  and  the  defendant  has  alleged  in  four  separate  coun- 
terclaims that  the  freight  in  question  was  damaged  during  transpor- 
tation through  the  fault  of  the  plmntiff.  To  these  several  counter- 
claims the  plaintiff  has  demurred  on  several  grounds,  viz.:  (1)  That 
each  counterclaim  contains  new  matter  and  is  insufficient  in  law  upon 
the  face  thereof,  for  the  reason  that  a  claim  for  loss,  damage,  or  in- 
jury growing  out  of  a  shipment  of  freight  does  not  constitute  a  lawful 
offset  against  a  claim  of  an  interstate  carrier  for  unpaid  freight  charg- 
es. (2)  On  the  ground  that  the  plaintiff  has  not  the  legal  capacity  to 
recover  upon  the  same  for  the  same  reason.  (3)  That  each  counter- 
claim is  not  of  the  character  specified  in  section  501  of  the  Code  of 
Civil  Procedure.  As  to  two  of  the  counterclaims  the  demurrer  also  is 
on  the  ground  that  such  counterclaims  do  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

There  is  one  theory  underlying  all  the  demurrers  and  the  various 
groimds  stated,  viz.,  tiiat  inasmuch  as  freight  charges  cannot  be  paid, 
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except  in  currenqr,  and  no  other  or  differwit  payment  from  that  es- 
tablished by  the  freight  tariffs  or  schedules  is  permissible,  it  would  con- 
sequently defeat  the  purpose  of  the  Interstate  Commerce  Act  to  allow 
a  claim  for  damages  by  way  of  counterclaim  to  reduce  the  amount 
demanded  for  the  freight  charges.  This  contention  is  supported  by 
three  decisions  in  the  District  Court  of  the  United  States,  viz. :  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Stein  Ca  (D.  C.)  233  Fed.  716;  Illinois 
Central  R.  R.  Co.  v.  Hoopes  &  Sons  (D.  C.)  233  Fed.  135 ;  Johnson- 
Brown  Co.  V.  D.,  L.  &  W.  R.  R.  Co.  (D.  C.)  239  Fed.  590.  The  the- 
ory is  enunciated  in  this  language  in  the  Stein  Case : 

"Under  the  acts  of  Congress  relating  to  the  transportation  of  Interstate 
conmierce,  as  construed  by  the  Supreme  Court  of  the  United  States  In  Louls- 
TlUe  &  NashTlUe  Railroad  Co.  t.  Mottley,  219  U.  S.  467  [31  Sup.  CL  26S,  S6  L. 
Ed.  28T,  34  li.  R.  A.  (N.  S.)  671]  and  In  Chicago,  Indianapolis  &  Louisville 
Railway  Co.  ▼.  United  States,  219  U.  S.  486  [31  Sup.  Ct.  272,  55  li.  Ed.  306], 
the  carriers  cannot  accept  In  payment  for  the  transportation  of  Interstate  com- 
merce anything  but  cash,  and  no  contract,  however  fair,  looking  to  the  pay- 
ment for  such  services  by  an  exchange  of  commodities,  can  stand.  If  a 
shipper  may  be  permitted  to  set  off,  in  an  action  tor  freight  earned  by  the 
carrier,  claims  for  damages  which  the  shipper  alleges  that  he  has  sustained, 
the  court  must  prevent  the  usual  right  to  make  compromises  of  such  salts,  and 
must  undertake  the  Impossible  task  of  holding  the  carrier  to  diligence  and 
good  faith  In  preparing  and  presenting  its  defenses,  In  order  to  prevent  the 
granting  and  receiving  of  rebates  by  insidious  agreemoit  between  the  parties 
with  reference  to  the  disposition  of  the  suit" 

In  this  State  such  a  counterclaim  was  undoubtedly  allowable  before 
the  enactment  of  the  Interstate  Commerce  Act  A  claim  for  damages 
to  goods  grows  out  of  the  same  transaction  as  the  freight  claim  in  re- 
spect to  the  carriage  of  the  same  goods.  Schwinger  v.  Raymond,  83 
N.  Y.  192,  38  Am.  Rep.  415.  There  is  no  provision  in  our  Code  which 
restricts  the  right  to  plead  such  a  cause  of  action  as  a  counterclaim,  be- 
cause of  the  theoretical  objection  set  forth  in  the  above-mentioned  fed- 
eral cases.  The  practice  of  this  court  in  relation  to  the  allowance  of  a 
counterclaim  must  be  governed  by  the  Code  of  Civil  Procedure,  and 
under  that  Code  the  counterclaims  here  in  question  are  allowable. 
Section  501. 

In  order  to  to  prevent  a  possible  discrimination  or  rebating,  it  may  be 
inciunbent  upon  the  courts  to  see  to  it  that  the  action  is  properly  prose- 
cuted to  judgment;  but  it  seems  unnecessary  to  require  two  actions  to 
be  maintained  and  a  payment  of  money  to  pass  to  and  fro  to  accom- 
plish what  with  care  can  as  well  be  accomplished  in  the  single  {iction. 
The  question  here  involved  has  arisen  also  in  the  state  courts  of 
Georgia,  and  it  has  there  been  held  that  a  similar  counterclaim  was 
allowable  under  the  Georgia  practice.  Battle  v.  Atkinson,  9  Ga.  App. 
488,  71  S.  E.  775,  and  11  Ga.  App.  837,  76  S.  E.  597.  The  Georgia 
court,  in  the  former  of  the  two  opinions,  said : 

"The  very  object  of  allowing  pleas  of  recoupment  and  set-off  and  of  similar 
pleas  is  to  prevent  a  multiplicity  of  suits,  and  to  enable  the  court,  when  it  has 
all  the  necessary  parties  before  It,  to  adjudge  all  their  respective  rights,  and 
to  render  Judgment  which  will  finally  end  the  controversies  pending  between 
tbem.  Now,  if  the  shipper  had  sued  •  •  •  In  a  separate  action,  and  had 
recovered  Judgment  for,  say,  ?1,200,  which  he  alleged  to  be  the  damage  done 
to  tbe  shipment,  and  the  carrier  had  paid  over  twelve  $100  bills,  there  would 
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certainly  be  nothing  in  tbe  spirit  or  the  letter  of  tlie  act  of  Gonsrress  to  pirevent 
the  shipper  from  taking  four  of  those  bills  and  paying  to  the  carrier  its  claim 
for  freight  charges.  The  effect  of  the  plea  In  the  present  case  is  simply  a 
prayer  on  the  defendant's  part  that  he  be  allowed  to  consummate  this  same 
end  through  the  offices  of  the  court  which  the  plaintiff  has  first  invoked." 

The  demurrer,  therefore,  is  overruled,  with  $10  costs. 


JOHN  G.  MYERS  COMPANY  v.  REYNOIJ5S  et  aL 
(Supreme  Court,  Special  Term,  Albany  County.    August  28,  1917.) 

1.  Trusts  <3=»151(3) — Rexedies  of  CaEDrroas— Notice  to  Tkdstee. 

A  garnishee  order  against  a  trustee,  granted  cm  a  Judgment  procured 
against  the  beneficiary  of  the  trust,  should  not  have  been  granted  without 
notice  to  the  trustee. 

2.  Tbusts  <e=>151(3) — Remedies  or  CBEorroBS — Notice  to  Trustee — Waiveb. 

A  trustee,  having  accepted  garnishee  orders  against  himself,  and  paid 
on  the  Judgment  against  the  beneficiary  without  questioning  it,  must  be 
deemed  to  have  waived  the  requirement  of  notice  to  himself  before  grant- 
ing of  a  garnishee  order. 

3.  Trusts  «»151(3) — Reiiedies  of  Obbditobs— Motion  to  Set  Aside  Obdeb— 

Laches. 

Where  a  garnishee  order  was  granted  against  a  trustee  July  27,  1913, 
the  trustee  was  guilty  of  laches  in  not  moving  to  set  aside  the  order  for 
lack  of  notice  to  himself  until  after  the  bankruptcy  of  his  beneficiary, 
April  2,  1917. 

4.  BXEOUTION  «s>91 — IliPBOPBB  TEsnC— VCHD  OB  VOIDABUD  CHABACTXB— STAT- 

UTE. 

Under  Code  Civ.  Proc.  {  24,  providing  that  a  writ  or  other  process  sub- 
scribed or  indorsed  by  the  judge  is  not  void  or  voidable,  by  reason  of  hav- 
ing no  seal  or  a  wrong  seal  thereon,  or  by  any  mistake  or  omission  in  the 
teste,  or  in  the  name  of  the  clerk,  unless  It  was  issued  by  special  order  of 
the  court,  execution  in  a  Supreme  Court  action,  on  which  garnishee  M'der 
was  granted,  improperly  attested,  was  not  void  or  voidable,  not  having 
been  issued  by  special  order. 

Action  by  the  John  G.  Myers  Company  against  Florence  I.  Reynolds 
and  Frederick  R.  Bender.  On  motion  to  vacate  an  order  for  garnishee 
execution.    Motion  denied. 

Bumham  &  Vrooman,  of  Albany,  for  plaintiff. 

Mills  &  Mills,  of  Albany,  for  defendant  Reynolds. 

NICHOLS,  J.  Defendant  Florence  I.  Reynolds  moves  to  vacate 
a  garnishee  order  granted  July  27,  1915.  Nonotice  of  the  application 
for  said  order  seems  to  have  been  given  to  Charles  C.  Bullock,  Jr., 
the  trustee,  under  the  wrill  of  Mathew  H.  Bender,  deceased,  of  a  spend- 
thrift trust  established  by  the  said  Mathew  H.  Bender,  deceased,  in  his 
last  will  and  testament,  a  portion  of  the  income  of  which  was  payable 
to  the  defendant  Reynolds.  This  application  is  not  made  by  the  said 
trustee,  Charles  C.  Bullock,  Jr.,  to  whom  was  presented  this  garnishee 
execution,  together  with  another  garnishee  execution  presented  at  the 
same  time,  granted  upon  a  judgment  procured  by  this  plaintiff  against 
the  defendant  Reynolds,  in  the  City  Court  of  the  city  of  Albany,  and 
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upon  which  a  transcript  had  been  filed  in  the  county  clerk's  office, 
which  garnishee  order  was  also  granted  without  notice  to  the  said 
trustee,  and  the  said  trustee,  Charles  C.  Bullock,  Jr.,  has  paid  over  to 
the  sheriff  of  Albany  county,  upon  the  garnishee  execution  issued  in 
the  City  Court  action,  two  pa)anents,  one  December  31,  1915,  of  $200, 
and  one  July  1,  1916,  of  $170.68,  and  die  said  Charles  C.  Bullock,  Jr., 
has  annually  filed  accountings  as  trustee  of  the  Mathew  H.  Bender 
estate,  and  has  listed  in  his  accounts  the  said  pajonents  made  upon  the 
garnishee  execution  in  the  city  court  action. 

[t-3]  The  garnishee  order  should  not  have  been  granted  without 
notice  to  the  trustee.  Pistchal  v.  Durant,  168  App.  Div.  100,  153  N.  Y. 
Supp.  735.  The  trustee,  having,  however,  accepted  the  two  garnishee 
orders,  the  one  in  the  Supreme  Court  which  is  sought  to  be  vacated, 
and  the  one  in  the  County  Court,  and  paid  upon  the  City  Court  judg- 
ment order  without  questioning  the  same,  must  be  deemed  to  have 
waived  the  requirements  of  notice  to  himself.  Had  he  instituted  pro- 
ceedings, after  the  service  of  said  garnishee  orders  upon  himself  in 
July,  1915,  to  have  said  garnishee  orders  set  aside,  the  plaintiff  could 
have  procured  other  garnishee  orders  upon  notice  a  long  time  before 
the  adjudication  in  bankruptcy  of  the  defendant  Reynolds,  which 
was  made  April  2,  1917,  and  the  motion  to  set  aside  the  garnishee  or- 
der must  be  denied,  because  of  the  laches  of  the  said  Charles  C.  Bul- 
lock, Jr.,  trustee,  tmder  the  last  will  and  testament  of  Mathew  H. 
Bender,  deceased,  and  of  the  defendant  Florence  I.  Reynolds,  in  mov- 
ing to  set  aside  said  garnishee  order. 

[4]  The  execution  in  the  Supreme  Court  action  upon  which  the  said 
garnishee  order  was  granted  was  not  tested  in  the  manner  provided  by 
section  23  of  the  Code  of  Civil  Procedure,  which  provides  that  it  must 
be  tested  "in  the  name  of  a  judge  of  the  court"  The  execution  was 
tested  as  follows:  "Honorable  George  Adding,  one  of  the  acting 
judges  of  this  court."  Judge  Addington  at  that  time  was  not  a  justice 
of  the  Supreme  Court  of  New  York,  in  which  court  said  judgment  up- 
on which  the  execution  was  procured  was  issued,  but,  on  the  contrary, 
was  the  coimty  judge  of  the  county  of  Albany,  N.  Y.  By  section  24 
of  the  Code  of  Civil  Procedure  it  is  provided : 

"A  writ  or  other  process  thus  subacrlbed  or  Indorsed,  Is  not  vcdd  or  voidable, 
by  reason  of  having  no  seal  or  a  wrong  seal  thereon,  or  by  any  mlstak«  or 
omission  In  the  teste  thereof,  or  tn  the  name  of  the  derk,  nnless  It  was  issued 
by  special  order  of  the  court." 

This  execution  was  not  issued  by  special  order  of  the  court,  and 
therefore  was  not  void  or  voidable  by  reason  of  having  been  improp- 
erly attested,  and,  under  the  provisions  of  section  768  of  the  Code  of 
Civil  Procedure,  I  hereby  direct  that  the  order  denying  the  motion 
herein,  order  that  said  execution  be  amended  ntuic  pro  tunc  in  the 
following  particular,  so  that  the  same  shall  be  tested  in  the  name  of 
Hon.  Alden  Chester,  one  of  the  justices  of  the  Supreme  Court  at  that 
time,  as  follows:  "Witness,  Honorable  Alden  Chester,  one  of  the 
justices  of  this  court" — ^and  hereby  awarding  to  the  defendant  Flor- 
ence I.  Reynolds,  as  a  condition  for  the  granting  of  the  aforesaid 
amendment,  the  sum  of  $10  costs,  to  be  paid  by  the  plaintiff  to  the 
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said  defendant's  (Florence  I.  Reynolds')  attom^s  at  the  time  of  the 
service  upon  the  attorneys  for  the  said  Florence  I.  Re3molds  of  a  copy 
of  this  order  and  notice  of  entry  thereof. 

Motion  denied,  in  accordance  with  the  forgoing  memorandum. 


McMILIiBN  V.  DAMB  et  al. 
(Supreme  Court,   Special  Term,   Erie  County.     September  1,   1917.) 

1.  COBFOBATIONB     $=s>98 — RlonTS     OF     STOCKBOLDEBS— RBOTTULBriT     OF    STOCK 

Issue— IjAW  Govebning. 

The  rights  of  stockholders  in  an  Oklahoma  corporation  and  of  the  pro- 
moters thereof  in  respect  to  the  regularity  of  a  stock  issue  must  be  deter- 
mined under  Oklahoma  law. 

2.  CoBPORATiONS  ®=»99(2) — Issuance  of  Stock  fob  Insutficieht  ob  No  Odw- 

siDEBATioN— Constitution  op  Okiahoma. 

If  the  value  of  oil  leases  and  of  the  work  at  selling  stodc  in  the  oil  com- 
pany-Incorporated to  operate  the  properties  did  not  exceed  the  par  value 
of  the  6,000  shares  of  stock  in  the  company  other  than  the  9,000  shares 
turned  over  to  persons  who  contracted  with  the  owners  of  the  leases  to 
organize  the  company  and  sell  the  stock,  there  was  either  an  issuance  of 
the  9,000  shares  without  sufficient  consideration,  or  else  there  was  an  is- 
suance of  the  9,000  shares  without  any  consideration,  in  either  case  In  vio- 
lation of  Const.  Okl.  art.  9,  §  39,  providing  that  no  corporation  shall  issue 
stock  except  for  money,  labor  done,  or  property  actually  received  to  the 
amount  of  the  par  value,  etc. 

3.  CoHPOBATioNs  ®=»207 — Stockholdeb's  Action— Db  Faoto  Cobpobation. 

That  a  corporation  is  a  de  facto  corporation  and  plaintiff  a  de  facto 
stockholder  Is  enough  to  sustain  plaintiff  stockholder's  action. 

Action  by  Roscoe  McMillen,  suing  as  a  stockholder  in  the  Mid- 
States  Oil  Company  in  behalf  of  himself  and  all  other  stockholders, 
etc.,  against  George  A.  Lamb  and  others.  On  motion  by  defendants 
to  vacate  an  injunction.    Motion  denied. 

Elijah  W.  Holt  and  George  Clinton,  Jr.,  both  of  Buffalo,  for  plain- 
tiff. 

Charles  F.  Blair,  of  Buffalo,  for  defendants. 

SEARS,  J.  An  injunction  pendente  lite  was  granted  in  this  action 
restraining  the  defendants  Lamb,  Lerch,  and  Producers'  Development 
Company  from  exercising  any  rights  incident  to  the  ownership  or 
possession  of  a  certificate  for  9,000  shares  of  the  capital  stock  of  the 
Mid-States  Oil  Company,  and  a  motion  is  now  made  by  the  above- 
named  defendants  to  vacate  this  injunction. 

While  many  of  the  facts  in  this  case  are  largely  in  dispute,  the  fol- 
lowing seem  to  be  established :  The  defendants  Lamb  and  Lerch  are 
residents  of  this  state,  and,  going  to  Oklahoma  in  1916,  they  became 
interested  in  certain  oil  properties  there.  On  August  26,  1916,  a  con- 
tract was  entered  into  between  a  certain  T.  J.  Hartman,  acting  for 
himself  and  others,  therein  called  the  sellers,  who  were  owners  of  three 
oil  leases,  and  the  defendants  Lamb  and  Lerch,  therein  called  the 
sales  agents.    The  contract  first  recited  that  the  sellers  were  the  own- 
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ers  of  certain  oil  leases,  and  desired  to  employ  the  sales  agents  to  sell 
said  property  for  them  on  the  terms  and  conditions  thereinafter  set 
forth,  and  then  provided  that  the  sales  agents  should  organize  a  cor- 
poration tinder  the  laws  of  Oldahoma  with  the  name  "Mid-States  Oil 
Company,"  with  a  capital  stock  of  $150,000,  divided  into  15,000 
sliares  of  common  stock  of  the  par  value  of  $10  each;  that  all  the 
stock,  except  that  necessary  to  qualify  directors,  should  be  issued  to 
T.  J.  Hartman  and  be  deposited  by  the  sales  agents  in  escrow  with 
an  OklahcMna  bank;  the  sellers  should  assign  their  oil  leases  to  the 
Mid-States  Oil  Company,  and  the  sales  agents  should  immediately 
place  the  stock  of  the  Mid-States  Oil  Company  upon  the  market  and 
proceed  to  sell  the  stock  at  par  or  over ;  checks  received  in  payment 
for  said  stock  were  to  be  made  payable  to  the  bank  as  trustee,  and 
the  bank  should  thereupon  issue  and  deliver  the  stock  to  the  pur- 
chaser and  distribute  each  $100  so  received  as  follows :  66%  per  cent, 
thereof  to  be  placed  to  the  credit  of  the  sellers,  and  33%  per  cent, 
thereof  to  be  forwarded  to  the  sales  agents,  and  simultaneously  the 
bank  should  deliver  to  one  J.  Y.  Murray  as  trustee  shares  of  stock 
equal  in  number  to  the  shares  so  delivered  to  the  purchaser,  to  be  re- 
ceived and  held  by  Murray  for  the  account  of  the  sales  agents  during 
the  pendency  of  the  agreement.  When  the  sellers  should  receive  in 
cash  the  net  sum  of  $50,000,  all  claims  to  any  interest  by  them  in  said 
stock  of  the  Mid-States  Oil  Company  or  in  the  leases  should  thereupon 
cease  and  terminate,  and  all  of  the  stock  of  the  Mid-States  Oil  Com- 
pany remaining  tuisold  should,  at  the  request  of  the  sales  agents,  be 
delivered  to  them  and  become  their  property,  and  the  agreement  should 
thereupon  become  terminated  and  be  at  an  end,  and  hereupon  or  up- 
on the  earlier  termination  of  the  agreement  for  any  reason  said  Murray 
should  deliver  to  the  sales  agents  all  the  stock  which  theretofore  might 
have  been  received  by  him  as  above  mentioned.  The  contract  fur- 
•Jier  provided  that,  if  the  sales  agents  should  not  succeed  in  selling 
rertain  amounts  of  stock  within  certain  periods,  the  agreement,  at  the 
option  of  the  sellers,  should  terminate.  The  contract  contained  other 
provisions  not  material  upon  this  motion. 

Following  the  execution  of  this  agreement,  the  defendants  Lamb 
and  Lerch  caused  the  Mid-States  Oil  Company  to  be  incorporated 
under  the  laws  of  Oklahoma  with  a  capital  stock  of  $150,000,  and  it 
appears,  according  to  the  minutes  of  the  board  of  directors  of  that 
company,  that  on  the  30th  day  of  August,  1916,  there  was  a  meet- 
ing of  the  directors.  The  stock  to  qualify  the  directors  was  issued 
to  them  without  consideration.  Included  in  the  minutes  of  the  meet- 
ing of  that  day  is  an  offer  purporting  to  be  signed  by  T.  J.  Hartman, 
according  to  which  he  proposed  on  behalf  of  himself  and  his  asso- 
ciates to  transfer  the  oil  leases  above  mentioned  to  the  Mid-States 
Oil  Company  in  exchange  for  14,950  shares  of  the  capital  stock  of  the 
par  value  of  $10  each.  As  the  offer  is  set  forth  on  the  minutes,  it  also 
contained  a  provision  that,  in  order  to  provide  the  company  with  prop- 
er working  capital,  the  sellers  of  the  leases  were  to  donate  to  the  treas- 
ury of  the  company  a  portion  of  the  stock  amounting  to  $25,000  at 
par,  with  a  recital  that  the  defendant  Lamb  had  agreed  to  sell  such 
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Stock  at  a  sufficient  price  over  par  to  net  the  treasury  of  the  company 
$25,000  in  cash  over  and  above  commissions  and  expenses  of  every 
kind. 

In  the  affidavits  read  on  behalf  of  the  defendants  it  is  denied  that 
any  meeting  of  directors  of  the  Mid-States  Oil  Company  was  held  on 
the  30th  of  August,  1916,  and  a  serious  question  is  raised  by  said  af- 
fidavits as  to  whether  the  proposal  in  relation  to  the  return  of  the 
stock  to  the  treasury  was  originally  included  in  the  offer.  The  min- 
utes show  that  the  offer  was  accepted.  The  14,950  shares  of  stock 
were  issued  to  Hartman  shortly  after  August  30th,  and  by  him  handed 
to  John  Y.  Murray,  the  secretary  of  the  Mid-States  Oil  Company,  with 
a  written  indorsement  that  delivery  of  certificates  for  portions  there- 
of should  be  made  from  time  to  time  according  to  written  directions  to 
be  given  in  writing  by  Hartman,  trustee.  Lamb  and  Lerch  then  en- 
tered upon  a  selling  campaign  and  disposed  of  a  large  amount  of 
stock  at  an  average  price  of  over  $12  a  share.  A  settlement  was 
finally  made  between  defendants  Lamb  and  Lerch  and  Hartman  and 
his  associates  whereby  Hartman  and  his  associates  reduced  the  amount 
that  they  were  to  receive  from  $50,000  to  less  than  $40,000.  Hartman 
having  received  the  entire  amount  which  he  agreed  to  take  for  him- 
self and  his  associates,  the  remaining  stock  represented  by  certificates 
for  8,000  shares,  as  well  as  for  1,000  shares  which  had  been  pur- 
chased by  outsiders,  but  not  fully  paid  for,  were  turned  over  to  de- 
fendants Lamb  and  Lerch. 

In  the  selling  campaign  a  prospectus  was  issued  which  contained, 
among  other  statements,  the  following : 

"This  stock  is  fully  paid  and  nonassessable. 

"It  (the  company)  acquired  the  three  leases  referred  to  herein  by  Issnlngf 
and  deUverinK  all  of  its  capital  stock,  $1S0,000.00,  to  the  owners  of  tliese 
leases  In  full  payment  for  them,  subject  to  an  arrangement  that  $25,000.(X> 
net  cash  would  be  turned  back  Into  the  treasury  of  the  Mid-States  Oil  Com- 
pany, from  the  sale  of  a  portion  of  the  stock,  to  be  used  for  working  capital, 
and  additional  wells  drilled  with  this  money. 

"Low  Capitalization. — This  is  a  very  Important  thing.  The  par  value  at 
which  stock  is  issued,  whether  it  be  one  dollar  or  one  hundred  dollars  per 
share,  does  not  affect  the  investor  because  he  receives  dividends  pro  rata,  bnt 
the  amount  of  the  capital  stock  of  the  company  does.  A  company  capitalized 
for  one  million  dollars  must  earn  one  hundred  thousand  dollars  per  year  net 
to  pay  a  10  t>er  cent,  dividend.  If  the  same  company  was  capitalized  for  one 
hundred  thousand  dollars  and  showed  the  same  profits,  its  earnings  would  be 
100  per  cent.  A  company  should  be  capitalized  for  only  the  reasonable  market 
value  of  its  assets.  Capitalizing  it  for  more  is  called  'watering  the  stock.'  The 
Investors'  dividends  in  such  cases  are  greatly  diluted. 

"Summary:  (1)  The  capitalization  and  fixed  charges  are  low.  •  •  •  (6) 
The  company  is  organized  on  a  sound  financial  basis  and  will  steadily  increase 
Its  earning  power." 

The  value  of  the  leases  is  also  in  dispute,  but  there  is  sufficient 
in  the  motion  papers  to  make  it  seem  probable  that  the  value  of  the 
leases  at  the  time  of  the  organization  of  the  company  did  not  ex- 
ceed $50,000. 

The  suit  is  brought  by  a  stockholder  who  purchased  the  stock  during 
the  selling  campaign,  and,  the  directors  of  the  company  having  failed 
to  bring  an  action  upon  demand,  the  plaintiff  has  brought  the  action 
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on  behalf  of  himself  and  all  other  stockholders  to  enjoin  the  defend- 
ants Lamb  and  Lerch  and  the  Producers'  Development  Company,  a 
selling  corporation  controlled  by  Lamb  and  Lerch,  from  representing 
that  they  are  the  owners  of  the  9,000  shares  of  stock  above  mentioned 
or  selling  the  same,  or  exercising  any  rights  in  relation  thereto,  and  to 
declare  the  9,000  shares  of  stodc  the  property  of  the  Mid-States  Oil 
Company  and  obtain  the  surrender  of  such  stock  to  that  company,  and 
for  an  accounting. 

The  plaintiff  contends  that  the  leases  in  question  we're  sold  by  Hart- 
man  to  the  corporation  for  $50,000,  and  that  the  entire  issue  of  stock 
was  received  by  Hartman  as  a  pledge  to  secure  the  payment  to  him 
of  $50,000,  and  possibly  the  selling  expenses.  The  defendants,  on  the 
other  hand,  contend  that  the  leases  were  sold  by  Hartman  to  the,  Mid- 
States  Oil  Company  for  the  entire  capital  stock,  less  the  shares  used 
to  qualify  directors.  The  plaintiff  contends  that  upon  Hartman  re- 
ceiving his  $50,000  and  the  expenses  of  the  sales  the  balance  of  the 
stock  belonged  to  the  corporation,  and  has  been  fraudulently  obtained 
from  the  corporation  and  should  be  returned  to  it.  The  defendants 
contend  that  there  was  a  bona  fide  sale  of  all  the  stock,  except  the  di- 
rectors' shares,  to  Hartman,  and  that  Hartman  had  a  right  to  do  with 
the  stock  whatever  he  chose,  and,  having  transferred  it  to  Lamb  and 
Lerch,  the  company  has  no  right  whatever  to  the  balance  of  the  stock, 
no  matter  in  whose  hands  it  may  be.  The  defendants  further  contend 
that,  if  there  was  any  fraud  in  the  sale  of  this  stock,  or  even  in  the 
organization  of  the  company,  the  company  was  not  a  victim  of  this 
fraud  and  was  not  injured  by  it,  but  that  stockholders  as  individuals, 
and  not  in  a  derivative  action,  should  proceed  against  the  perpetrators 
of  the  fraud.  Upon  the  defendants'  theory  the  transaction  wotild  be 
similar  to  those  examined  in  Blum  v.  Whitney,  185  N.  Y.  232,  77  N. 
E.  1159,  and  in  Continental  Securities  Co.  v.  Belmont,  168  App.  Div. 
483,  154  N.  Y.  Supp.  54,  and  in  Hutchinson  v.  Simpson,  92  App.  Div. 
380,  87  N.  Y.  Supp.  369. 

[1]  There  is,  however,  an  aspect  of  the  case  aside  from  these  con- 
tentions which  in  my  opinion  requires  the  continuance  of  tHe  injunc- 
tion. The  Mid-States  Oil  Company,  as  stated  above,  is  an  Oklahoma 
corporation,  and  its  organization  must  comply  in  all  respects  with  the 
Oklahoma  law.  The  rights  of  the  parties  in  respect  to  the  regularity 
of  the  stock  issue  must  be  determined  under  the  Oklahoma  law. 
Southworth  v.  Morgan,  205  N.  Y.  293,  98  N.  E.  490,  51  L.  R.  A.  (N. 
S.)  56. 

The  Constitution  of  Oklahoma  (article  9,  §  39)  contains  the  follow- 
ing clause: 

"No  corporation  shall  Issue  stock  except  for  money,  labor  done,  or  prop- 
erty actually  received  to  the  amount  of  the  par  yalue  thereof,  and  all  fictitious 
increase  of  stoclt  or  Indebtedness  shall  he  void,  and  the  Legislature  should  pre- 
scribe the  necessary  regulations  to  prevent  the  issue  of  iictltioas  stocic  or  in- 
debtedness." 

The  Supreme  Court  of  Oklahoma  has  interpreted  this  constitutional 
provision  in  two  cases  which  are  pertinent  here.  In  Webster  v.  Web- 
ster Refining  Company  of  Okmulgee,  36  Okl.  168,  128  Pac.  261,  47 
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Iv.  R.  A.  (N.  S.)  697,  the  organizer  of  a  corporation  sought  to  enforce 
a  contract  whereby  it  was  agreed  between  such  organizer  and  the  cor- 
poration that  he  should  be  given  260  shares  of  the  capital  stock,  that 
is,  $5,000  worth,  for  the  use  of  his  name,  processes,  and  knowledge  in 
erecting  the  refinery.  In  the  course  of  the  opinion  the  court  said,  after 
discussing  the  question  of  consideration  and  holding  that  the  use  of 
the  name,  processes,  and  knowledge  did  not  constitute  property : 

"The  evil  which. the  constltntlonal  provision  was  designed  to  stop  was  the 
so-called  practice  of  watering  stock  of  a  corporation;  and  It  Is  both  our 
duty  and  our  disposition  to  give  this  statute  Its  natural  construction — ^the 
meaning  which  Its  words  plainly  disclose.  The  corporation  Is  prohibited  from 
Issuing  stock,  except  for  money,  for  labor  done,  or  for  property  actually  re- 
ceived to  the  amount  of  the  par  value  thereof.  These  words  have  a  very 
plain  significance.     They  mean  Just  what  they  say." 

The  court  then  distinguished  Memphis  &  Little  Rock  R.  R.  Co.  v. 
Dow,  120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595,  calling  attention 
to  the  fact  that  the  provision  of  the  Oklahoma  Constitution  was  ex- 
plicit and  differed  from  the  clause  of  the  Arkansas  Constitution  theie- 
in  construed,  in  that  the  Arkansas  Constitution  did  not  contain  the 
words  "to  the  amount  of  the  par  value  thereof,"  and  said  finally : 

"We  conclude,  therefore,  that  as  the  contract  In  the  case  at  bar  was  to  de- 
liver stock  for  something  which  was  not  of  value,  much  leas  of  the  par  value 
of  the  stock,  that  the  agreement  was  in  violation  of  our  constitutional  pro- 
vision."' 

This  case  had  to  do  with  an  unexecuted  contract,  and  did  not  neces- 
sarily determine  that  stock  issued  in  consideration  for  property  worth 
less  than  the  par  value  of  such  stock  was  invalid.  But  in  I^ee  v.  Cam- 
eron, 168  Pac.  ,  decided  December  19,  1916,  2  Okl.  App.  Court 

Rep.  49,  a  stockholder  brought  an  action  to  cancel  260  shares  of  capi- 
tal stock  of  a  corporation  actually  issued  to  the  defendant  and  out- 
standing. The  defendant  was  one  of  the  organizers  of  the  company, 
and  undertook  to  sell  a  portion  of  the  stock.  He  advjinced  certain 
moneys  to  the  corporation,  and  also  had  expenses  for  which  the  cor- 
poration issued  him  its  promissory  note.  Being  unable  to  sell  the 
stock,  the  defendant  finally  offered  to  purchase  from  the  corporation 
260  shares  of  stock  of  the  par  value  of  $25  per  share  at  $10  per  share, 
giving  credit  on  the  note  held  by  him.  This  was  done,  and  the  action 
of  the  officers  was  approved  by  the  board.  The  lower  court  held  that 
Cameron  obtained  title  to  the  stock  but  decreed  that  he  should  pay  to 
the  corporation  the  further  sum  of  $15  for  each  of  the  shares  which  he 
had  received,  but  the  supreme  court  commission  of  Oklahoma,  basing 
the  decision  upon  the  constitutional  provision  mentioned  above,  re- 
versed the  order  of  the  lower  court,  saying: 

"The  question  involved  In  this  litigation  is  whether  or  not  the  said  trans- 
action of  Cameron  in  purchasing  said  260  shares  of  stock  was  a  legal  ona 
If  it  was,  it  should  stand,  otherwise,  not,  and  the  court,  of  course,  had  au- 
thority to  determine  this  issue,  but  the  court  was  without  authority  to  make 
a  different  contract  for  Cameron,  which  it  in  effect  did,  by  providing  for  the 
payment  by  Cameron  of  the  additional  sum  of  ?15  per  share  In  order  to  bring 
up  the  price  paid  by  Cameron  to  the  par  value  of  the  stock  which  he  attempted 
to  purchase." 
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The  court  then  cites  Webster  v.  Webster  Refining  Co.  of  Okmulgee, 
?6  Okl.  168,  128  Pac.  261,  47  L.  R.  A.  (N.  S.)  t97,  and  quotes  there- 
from the  following  paragraph : 

"The  Ck)nstltution  provides  that  the  corporation  shall  not  Issue  Its  stock, 
except  for  a  consideration  equal  to  the  par  value  thereof.  This  represents  the 
public  policy  of  the  state.  It  Is  Intended  to  bind  the  corporation.  It  Is  Intend- 
ed to  protect  the  public.  It  Is  Intended  to  put  corporations  upon  a  really  sub- 
stantial basis,  to  prevent  the  watering  of  their  stock.  The  Constitution  Is 
one  Instrument  of  the  people.  The  courts  are  another.  If  the  courts  require  a 
corporation  to  do  that  which  the  C!onstitutlon  says  shall  not  be  done,  the 
Judicial  arm  Is  antagonistic  to  the  Constitution  Itself ;  and  it  would  seem  to  .be 
a  simple  proposition  that  the  courts  will  not  compel  that  to  be  done  which 
the  Constitution  prohibits  doing." 

After  discussing  certain  Alabama  cases,  the  court  concludes : 
"Under  the  view  we  take  of  the  case,  it  is  entirely  Immaterial  whether 
the  court  correctly  found  that  the  expense  account  rendered  by  Cameron, 
which  was  the  consideration,  paid  for  said  stock,  was  correct  or  not,  or  that 
the  transaction  with  Cameron  was  In  good  faith.  We  may  admit  that  the 
expense  account  rendered  by  Cameron  was  correct  In  all  its  parts,  and  that 
the  transaction  In  the  purchase  of  said  260  shares  of  stock  was  in  the  utmost 
good  faith,  and  yet  are  unable  to  see  that  the  correctness  of  said  expense 
account,  or  the  good  faith  of  said  Cameron,  in  any  wise  affects  the  Instant  case 
so  ftir  as  It  affects  the  title  of  Cameron  to  the  stock  sought  to  be  canceled. 
If  Cameron  had  paid  in  cash  the  ¥10  per  share,  which  the  unquestioned  evi- 
dence in  the  case  shows  Is  the  amount  per  share  that  he  paid  by  Ms  expense 
account  for  the  260  shares  of  stock,  which  he  attempted  to  purchase,  such  cash 
payment  would  not  have  vested  in  him  such  title  to  said  stock  as  would  be 
Inrulnerable  to  attack  made  by  a  stockholder  to  «ancel  said  transaction." 

[2]  Assuming  that  the  value  of  the  leases  and  of  the  work  of  sell- 
ing the  stock  did  not  exceed  the  par  value  of  the  stock  other  than  the 
9,000  shares  (as  the  affidavits  show  will  probably  be  established),  there 
was  either  an  issuance  of  the  9,000  shares  in  question  without  suffi- 
cient consideration,  or  else  there  was,  as  the  plaintiff  contends,  an 
issuance  of  the  said  9,000  shares  without  any  consideration  whatso- 
ever, and  in  either  case  the  provision  of  the  Oklahoma  Constitution 
above  quoted,  as  construed  by  the  Oklahoma  courts,  has  been  violated, 
and  the  stock  in  question  must  be  canceled. 

[3]  It  is  not  a  sufficient  answer  to  the  foregoing  to  urge  that  plain- 
tifrs  stock,  as  well  as  defendant  Lamb  and  Lerch's  stodc,  was  quite 
probably  issued  without  full  consideration,  and  that  the  same  is  true 
of  all  the  stock  of  the  corporation,  and  that  the  corporation  therefore 
has  no  valid  stock  and  no  legal  existence.  The  corporation  is  at  least 
a  de  facto  corporation,  and  the  plaintiff  a  de  facto  stockholder,  and 
that  is  enough  to  sustain  this  action. 

Therefore,  without  passing  upon  the  many  other  interesting  ques- 
tions involved,  I  have  decided  to  deny  the  moticm  to  vacate  the  in- 
junction, with  $10  costs. 
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HOKTON  et  aL  v.  QDEENS  COUNTY  MAOHINEBT  C50RP.,  INC.,  et  sX. 

(Supreme  Court,  Equity  Term,  Queens  County.    August  23,  1917.) 

1.  Mechanics'  Jabwb  4=3137(2) — ^Bankbupt  Ownbb — C1.AIX — Sufitcicnot. 

A  mechanic's  lien  filed  after  the  filing  of  a  voluntary  petition  in  bank- 
ruptcy was  not  defective  because  naming  the  bankrupt  as  owner  of  the 
property. 

2.  Bankbuftot  «s»192 — ^Pbiobitibs — ^MKOHAino's  Ijav. 

A  mechanic's  lien  filed  90  days  after  completion  of  the  work,  but  not 
until  the  owner  had  voluntarily  been  adjudged  a  bankrupt,  has  priority 
over  the  claims  of  the  trustees  of  the  bankrupt  regardless  of  Bankruptcy 
Act  (Act  July  1, 1898,  c.  541,  §  47a2,  30  Stat  657),  as  amended  In  1910  (Act 
June  25,  1910,  c.  412,  §  8,  36  Stat.  840  [U.  S.  Comp.  St.  1916,  S  9631]),  with 
reference  to  the  duties  of  the  trustee,  providing  that  the  trustees  "as  to 
all  property  in  the  custody  or  coming  Into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  aU  the  rights,  remedies,  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon ;  and 
also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court,  shall 
be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  Judgment 
creditor  holding  an  execution  duly  returned  unsatisfied." 

3.  Bankbuftot  <S=364 — Waivkb  of  Lmn — Filino  Claim  with  BANKBtrFTcr 

OotTBT. 

Plaintiffs  did  not  waive  the  right  to  enforce  their  mechanic's  lien  by 
filing  the  claim  with  the  bankruptcy  court  in  which  they  asserted  their 
right  to  lien,  and  by  accepting  dividends  and  voting  at  a  meeting  of  the 
creditors,  and  it  was  agreed  that  acceptance  of  the  dividend  should  be 
without  prejudice. 

Action  by  Horace  B.  Horton  and  others,  doing  business  under  the 
name  and  style  of  the  Chicago  Bridge  &  Iron  Works,  against  the 
Queens  County  Machinery  Corporation,  Incorporated,  and  others. 
Judgment  for  plaintiffs,  with  costs. 

R.  M.  S.  Putnam  and  Louis  W.  Dinkelspiel,  both  of  New  York 
City,,  for  plaintiffs. 
Arthur  P.  Hilton,  of  Jamaica,  for  defendants. 

CROPSEY,  J.  The  plaintiffs  seek  to  foreclose  a  mechanic's  lien 
arising  out  of  the  furnishing  of  materials  and  labor  in  the  construction 
of  a  building  for  -the  United  States  Metal  Products  Company.  Three 
days  after  the  building  was  completed  the  United  States  Metal  Prod- 
ucts Company  filed  a  voluntary  petition  in  bankruptcy.  At  that  time 
plaintiffs  had  been  paid  sometfiing  on  account,  but  there  was  a  sub- 
stantial balance  unpaid.  Within  a  few  days  after  the  adjudication  in 
bankruptcy  the  plaintiffs  filed  a  mechanic's  lien.  Later  plaintiffs  filed 
a  claim  with  the  referee  in  bankruptcy,  stating  in  their  claim  that 
they  had  a  mechanic's  lien  under  the  lien  law  of  the  state.  Still  later 
trustees  were  appointed,  and  subsequently  sold  the  property  in  ques- 
tion to  the  defendant  Queens  County  Machinery  Corporation,  Incor- 
porated. The  plaintiffs  received  dividends,  but  the  circumstances  con- 
nected with  those  payments  will  be  stated  later. 

On  the  trial  the  defendants  raised  three  points.  All  facts  essential 
to  plaintiffs'  recovery  except  as  involved  in  these  three  points  ^•ere 
conceded. 

4=»For  other  cum  aee  same  topic  &  KEY-NUMBER  in  all  Ker-Numbered  DIgetta  &  Indazaa 
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[1]  l.The  defendants  claim  the  lien  is  defective  because  it  gives 
the  name  of  the  bankrupt  as  the  name  of  the  owner  of  the  property. 
While  this  claim  was  made  on  the  trial,  it  apparently  has  been  aban- 
doned, for  no  reference  is  made  to  it  in  defendants'  brief.  It  is  im- 
possible to  understand  what  other  name  could  have  been  inserted  in 
the  lien  as  owner.  The  lien  was  filed  before  the  trustees  were  ap- 
pointed, and  of  course  it  was  impossible  to  guess  who  they  would  be. 
But  even  if  they  had  already  been  appointed,  a  lien  filed  stating  that 
the  owner  was  the  bankrupt  would  have  been  perfectly  good.  Gates 
&  Co.,  Inc.,  v.  Nat.  Fair  &  Exposition  Ass'n,  172  App.  Div.  581-587, 
158  N.  Y.  Supp.  1070;  Reedy  Elevator  Co.  v.  Monok  Co.,  171  App. 
Div.  653,  157  N.  Y.  Supp.  565. 

[2]  2.  'Rie  next  question  is  whether  a  mechanic's  lien  filed  with- 
in 90  days  after  the  completion  of  the  work,  but  not  until  after  the 
owner  had  been  adjudged  a  bankrupt,  has  priority  over  the  claims  of 
the  trustees  of  the  bankrupt.  While  there  have  been  decisions  touch- 
ing on  this  question,  the  exact  point  here  involved  apparently  has  not 
been  decided  since  the  1910  amendment  to  the  Bankruptcy  Act  There 
have  been  decisions  since  that  amendment  holding  that  a  mechanic's 
lien,  filed  under  the  circumstances  existing  in  this  case,  is  good  when 
filed  against  public  improvements,  but  the  claim  is  that  those  author- 
ities are  not  applicable. 

Formerly  the  rule  was  that,  irrespective  of  bankruptcy,  a  mechanic's 
lienor  was  merely  a  creditor  at  large,  and  had  no  rights  until  his  lien 
was  filed  other  than  those  of  a  general  creditor.  Payne  v.  Wilson,  74 
N.  Y.  348;  McCorkle  v.  Herrman,  117  N.  Y.  297,  22  N.  E.  948; 
Stevens  v.  Ogden,  130  N.  Y.  182,  29  N.  E.  229.  But  since  those  de- 
cisions were  rendered  the  rule  has  been  changed.  Now  it  is  settled 
that  such  a  lienor  between  the  time  of  furnishing  the  labor  or  ma- 
terials and  the  expiration  of  the  time  within  which  his  lien  must  be 
filed  has  an  equitable  lien  that  is  good  against  an  assignee  for  the 
benefit  of  creditors.  He  has  "a  preferential  statutory  right  in  the  na- 
ture of  an  unperfected  equitable  lien"  which  cannot  be  defeated  by 
the  voluntary  act  of  the  party  against  whom  it  might  be  asserted.  John 
P.  Kane  Co.  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619.  And  such  a  lien 
is  good  as  against  a  trustee  in  bankruptcy.  Crane  Co.  v.  Pneumatic 
Signal  Co.,  94  App.  Div.  53,  87  N.  Y.  Supp.  917,  affirmed  on  opinion 
below  sub  nom.  Crane  Co.  v.  Smythe,  182  N.  Y.  545,  75  N.  E.  1128. 
And  it  is  also  good  as  against  a  trust  mortgage  given  for  the  benefit 
of  creditors.  American  Mortgage  Co.  v.  Merrick  Construction  Co., 
120  App.  Div.  150,  104  N.  Y.  Supp:  900,  affirmed  190  N.  Y.  526,  83 
N.  E.  1122.  These  cases  all  recognize  that  a  mechanic's  lien  is  not 
created  by  the  act  of  filing  it,  but  that  it  exists  at  all  times  from  the 
furnishing  of  the  materials  or  labor,  and  that  the  filing  of  the  lien 
merely  preserves  it.  And  this  right  of  the  holder  of  a  mechanic's  lien 
is  upheld  although  he  did  not  actually  file  it  until  after  the  assign- 
ment for  creditors  had  been  made  or  the  bankruptcy  adjudged  or  the 
trust  mortgage  executed. 

Whether  the  decisions  in  these  cases  go  any  farther  than  as  stated 
is  disputed.  Some  of  the  later  cases  contend  that  they  do  (In  re  Griss- 
ler,  136  Fed.  754-756,  69  C.  C.  A.  406),  and  others  that  they  do  not 
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(Behrer  v.  McMillan,  114  App.  Div.  450-454,  100  N.  Y.  Supp.  35, 
affirmed  sub  nom.  Behrer  v.  City  &  Suburban  Homes  Co.,  191  N. 
Y.  530,  84  N.  E.  1108;  Parsons  v.  Curran,  149  App.  Div.  762,  134 
N.  Y.  Supp.  101).    But  we  need  not  discuss  those  claims  here. 

It  is  conceded  that  the  plaintiffs'  lien  would  have  been  good  against 
the  trustee,  and  that  plaintiffs  would  have  been  entitled  to  foreclose 
it  but  for  the  amendment  of  1910  made  to  the  Bankruptcy  Act.  That 
amendment  added  to  section  47,  subd.  A2,  which  prescribes  the  "Du- 
ties of  Trustees,"  the  following: 

"And  such  trustees,  as  to  all  property  In  the  custody  or  coming  Into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon;  and  also,  as  to  all  property  not  in  the  custody  of  the 
bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and 
powers  of  a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

This  section  of  the  Bankruptcy  Act  does  not  deal  with  the  title  of 
the  trustee  to  the  bankrupt's  property,  but  only  with  the  trustees'  du- 
ties. The  provisions  relating  to  title  are  contained  in  section  70  (U.  S. 
Comp.  St.  1916,  §  9654).  Ihe  provisions  of  the  amendment  in  ques- 
tion plainly  deal  only  with  the  question  of  remedy  or  procedure.  The 
reason  for  the  adoption  of  this  amendment  and  the  objects  sought  to 
be  accomplished  by  it  are  rather  generally  agreed  to  both  by  text- 
writers  and  decisions.  These  are  said  to  be  to  overccone  the  effect  of 
the  decisions  like  York  Manufacturing  Co.  v.  Cassell,  201  U.  S.  344, 26 
Sup.  Ct.  481,  50  L.  Ed,  782,  and  In  re  New  York  Economical  Printing 
Co.,  110  Fed.  514,  49  C.  C.  A.  133,  and  to  enable  the  trustee  to  attack 
secret  liens  created  or  transfers  made  by  bankrupts  which  otherwise 
could  not  be  attacked.  Collier  on  Bankruptcy  (9th  Ed.)  pp.  659-661. 
The  opinion  in  the  York  Case  states  Aat  a  trustee  "stands  simply  in 
the  shoes  of  the  bankrupt,"  and  cannot  attack  the  claims  of  those  as- 
serting liens  which  would  be  good  against  the  bankrupt.  This  state- 
ment of  the  rule  is  put  perhaps  rather  broadly,  and  apparently  has 
caused  the  decision  to  be  misunderstood.  The  decision  held  that  a 
conditional  bill  of  sale  not  filed  was  good  as  against  a  trustee  in  bank- 
ruptcy, although  the  state  statute  said  it  was  void  as  against  creditors, 
but  this  was  because  the  courts  of  that  state  had  decided  that  the  credi- 
tors referred  to  in  the  statute  meant  only  those  who  before  the  contract 
was  filed  had  seized  the  property  on  execution  or  attachment.  In 
other  words,  the  York  Case  merely  decided  that  the  bill  of  sale  was 
good  against  the  trustee  because  it  would  have  been  good  in  the  state 
court  against  the  creditors  of  the  bankrupt. 

Even  before  the  1910  amendment  a  chattel  mor^ge  or  conditional 
sale  which  would  not  have  been  a  valid  lien  as  against  the  creditors  of 
the  bankrupt  for  want  of  record,  or  for  other  reasons,  would  not  have 
been  a  valid  lien  against  the  bankrupt's  estate.  Section  67 A,  Bank- 
ruptcy Act  (U.  S.  Comp.  St.  1916,  §  9651).  Under  this  provision  a 
trustee  in  bankruptcy  has  been  held  to  have  a  prior  right  to  that  of  .i 
holder  of  a  chattel  mortgage  not  filed,  because  such  failure  to  file  it 
made  it  invalid  against  the  creditors  under  the  state  decisions.  Section 
230,  Lien  Law  (Consol.  Laws,  c.  33) ;  Skilton  v.  Codington,  185  X.  Y. 
80,  77  N.  E.  790,  113  Am.  St.  Rep.  885.    This  case  was  decided  before 
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the  1910  amendment,  but  it  points  out  clearly  the  real  ground  of  the 
decision  in  the  York  Case.  In  this  state  a  chattel  mortgage  not  filed  is 
void  as  against  all  creditors,  although  its  validity  can  be  attacked  only 
by  a  creditor  having  obtained  a  judgment  or  lien.  Stephens  <.  Perrine, 
143  N.  Y.  476,  39  N.  E.  11.  This  holding  is  entirely  different  from 
that  of  the  courts  of  the  state  referred  to  in  the  York  decision.  Under 
the  authority  of  the  Skilton  Case  a  trustee  in  bankruptcy  in  this  state 
would  not  have  priority  over  the  vendee  under  a  conditional  sale  not 
filed,  because  by  our  statute  such  instruments  are  void  only  against 
purchasers  and  mortgagees  in  good  faith,  and  not  against  creditors. 
Section  62,  Personal  Property  Law  (Consol.  Laws,  c.  41).  The  amend- 
ment of  1910  was  intended  to  give  the  trustee  the  status  of  a  creditor 
holding  a  lien  at  the  time  the  bankruptcy  petition  was  filed.  Bailey  v. 
Baker  Ice  Machine  Co.,  239  U.  S.  268-275,  276,  36  Sup.  Ct.  50,  60 

L.  Ed.  275 ;  Mergenthaler  Linotype  Co.  v.  Hull,  239  Fed.  26-34, 

C.  C.  A. .    Under  this  amendment  the  trustee  may  elect  to  take 

the  position  that  any  creditor  could  have  taken,  and  so  has  only  such 
rights  as  such  creditor  might  have  had.    In  re  Seward  Dredging  Co., 

242  Fed.  225-227,  228, CCA. ;  In  re  Calhoun  Supply  Co. 

(D.  C)  26  Am.  Bankr.  R.  528,  189  Fed.  537.  Liens  valid  before  the 
amendment  were  not  rendered  invalid  by  it.  They  are  valid  since  the 
amendment  the  same  as  they  were  before  it. 

"There  Is  nothing  In  the  amendment  Indicating  that  Its  purpose  was  to  pre- 
scribe a  rule  by  which  the  validity  or  priority  of  such  Hens  Is  to  be  deter- 
mined or  enforced.  In  that  respect  the  law  is  left  untouched,  and  the  validity 
and  rank  of  the  lien  is  now  to  be  ascertained  by  the  same  applicable  principles 
as  obtained  prior  to  the  change."  In  re  Lane  Lumber  Co.,  217  Fed.  550,  at 
page  552,  133  C.  G.  A.  402,  at  page  404,  citing  LoTeland  on  Bankruptcy  (4tb 
Ed.)  S  372,  and  affirming  (D.  O.)  210  Fed.  82. 

See,  also,  Dellinger  v.  Waite  Thresher  Co.,  228  Fed.  506,  143  C.  C 
A.  88. 

With  this  understanding  of  the  scope  and  meaning  of  the  amend- 
ment it  is  not  surprising  to  find  decisions  holding  that  since  that  amend- 
ment a  conditional  sale  made  in  New  York,  though  not  filed,  is  good 
against  the  trustee  in  bankruptcy  of  the  vendee  because  it  is  good  here 
against  the  bankrupt's  creditors.  Mergenthaler  Linotype  Co.  v.  Hull, 
239  Fed.  26-34, C  C  A. .  And  there  are  a  number  of  deci- 
sions since  the  amendment  holding  that  even  equitable  liens  existing 
at  the  time  of  bankruptcy  are  not  cut  off,  but  may  be  enforced  against 
the  Bankrupt's  estate.  Schoenherr  v.  Van  Meter,  215  N.  Y.  548-552, 
553,  109  N.  E.  625.  So  also  a  vendor's  lien,  given  to  him  by  the  state 
statute,  has  been  upheld.  In  re  Lane  Lumber  Co.,  217  Fed.  550,  133 
•  C.  C  A.  402.  And  the  same  holding  has  been  made  with  respect  to 
an  artisan's  lien.  In  re  McAUister-Newgord  Co.  (D.  C)  193  Fed.  265. 
And  the  rights  of  a  mechanic's  lienor  who  did  not  file  his  lien  until 
after  the  adjudication  in  bankruptcy  have  been  upheld  since  the  1910 
amendment.  Hildreth  Granite  Co.  v.  City  of  Watervliet,  161  App. 
Div.  420,  146  N.  Y.  Supp.  449;  Gates  &  Co.  v.  Stevens  Construction 
Co.,  220  N.  Y.  38-49,  50,  115  N.  E.  22;  Gates  &  Co.,  Inc.,  v.  Nat. 
Fair  &  Exposition  Ass'n,  172  App.  Div.  581-590,  158  N.  Y.  Supp. 
1070;  Brandenburg  on  Bankruptcy  (1917  Ed.)  §  864. 
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While  the.  first  two  of  the  cases  last  cited  dealt  with  mechanics' 
liens  filed  against  public  improvements,  the  principle  underlying  them 
is  applicable  to  this  case,  in  view  of  the  decisions  showing  the  purpose 
and  intent  of  the  amendment  and  of  those  construing  it.  Furthermore, 
the  language  of  the  Court  of  Appeals  in  the  Gates  Case  is  very  broad 
and  comprehensive.    It  is  this : 

"The  amendment  of  the  Bankruptcy  Law  was  not  Intended  to  enlarge  the 
rights  of  a  trustee  as  against  lienors  under  our  statute,  but  to  enable  the 
trustee  to  avoid  secret  and  unrecorded  liens  created  by  act  of  the  bankrupt" 
220  N.  T.  38,  at  page  60,  115  N.  E.  22,  at  page  24. 

In  view  of  this  last  expression  of  the  highest  court  of  this  state,  the 
language  used  in  Henderson  v.  Mayer,  225  U.  S.  631,  at  page  637, 
32  Sup.  Ct.  699,  at  page  700,  56  L.  Ed.  1233,  though  uttered  before 
the  1910  amendment,  is  still  applicable: 

"The  statute  was  not  Intended  to  lessen  rights  which  already  existed,  nor 
to  defeat  those  Inchoate  Hens  given  by  statute,  of  wbldi  all  creditors  were 
bound  to  take  notice  and  subject  to  which  they  are  presumed  to  have  con- 
tracted when  they  dealt  with  the  Insolvent  Liens  in  favor  of  hfiborers,  me- 
chanics, and  contractors  are  of  this  character." 

The  policy  of  the  courts  for  many  years  has  been  to  uphold,  wher- 
ever possible,  the  rights  of  laborers  and  materialmen,  and  to  enforce 
their  claims.  With  this  object  in  view  our  courts  have  held  that  a 
mechanic's  lien,  although  not  filed  until  after  the  assignment,  was 
good  against  the  assignee  for  creditors  of  a  contractor,  although  the 
statute  only  provided  that  it  was  good  against  such  an  assignee  of  the 
"owner."  Section  13,  Lien  Law;  John  P.  Kane  Co.  v.  Kinney,  174 
N.  Y.  69,  66  N.  E.  619.  See,  also,  cases  collected  in  McKinney's  Con- 
solidated Laws  of  New  York,  Book  32,  Lien  Law,  bottom  of  page 
66,  top  of  page  67.  And  after  the  Court  of  Appeals  had  reaffirmed 
the  holding  that  a  receiver  in  supplementary  proceedings  commenced 
before  the  filing  of  a  mechanic's  Hen  had  priority  over  the  lienor  (Mul- 
stein  Co.  v.  City  of  New  York,  213  N.  Y.  306,  107  N.  E.  651 ;  Mc- 
Corkle  v.  Herrman,  117  N.  Y.  297,  22  N.  E.  948),  the  Legislature 
promptly  amended  section  13  of  the  Lien  Law  to  overcome  this  de- 
cision and  to  give  the  mechanic's  lienor  the  preference  (Laws  of  1916, 
c.  507,  §  7). 

Furthermore,  by  the  same  act  a  mechanic's  lien  was  given  priority 
over  an  attachment  issued,  or  a  money  judgment  recovered,  upon  a 
claim  which  in  whole  or  in  part  was  not  for  materials  furnished  or 
labor  performed  or  moneys  advanced  for  the  improvement  of  the  real 
property  in  question,  although  such  attachment  or  judgment  was  ob- 
tained before  the  filing  of  the  lien.  This  change  did  not  become  ef- 
fective till  July  1,  1916,  and  so  does  not  apply  to  this  case,  but  it 
shows  the  trend  of  legislation  to  be  for  the  protection  of  the  interests 
of  those  having  mechanic's  liens. 

[3]  3.  The  defendants'  third  contention  is  that, the  plaintiffs  have 
waived  their  right  to  enforce  their  lien.  This  is  predicated  upon  the 
contention  that  plaintiffs  filed  their  claim  with  the  bankruptcy  court 
and  accepted  dividends  the  same  as  all  the  general  creditors.  Plain- 
tiffs did  file  their  claim,  but  in  it  asserted  their  right  to  the  very  lien 
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now  sought  to  be  foreclosed.  There  was  therefore  no  waiver  involved 
in  that  act.  They  had  a  ri^t  to  prove  their  claim  without  waiving 
their  lien.  Bankr.  Act,  §  57,  subd.  H  (U.  S.  Comp.  St.  1916, -§  9641) ; 
Collier  on  Bankruptcy  (9th  Ed.)  p.  725.  It  is  stated  as  a  general 
rule  that,  if  a  secured  creditor  proves  his  debt  as  an  unsecured  debt, 
he  thereby  waives  his  security.  Collier  on  Bankruptcy  (9th  Ed.)  p. 
726;  Ansonia  Brass  &  Copper  Co.  v.  Babbitt,  74  N.  Y.  395-403,  405; 
In  re  Fisk  &  Robinson  (D.  C.)  185  Fed.  974,  But  here  the  plaintiffs 
did  not  prove  their  debt  as  an  unsecured  debt.  On  the  contrary,  in 
their  proof  of  claim  they  asserted  their  right  to  their  lien  for  security. 

But  it  is  claimed  that  the  plaintiffs  voted  at  a  meeting  of  the  credi- 
tors on  the  strength  of  their  claim  that  was  filed.  Even  if  this  is  so, 
it  does  not  affect  their  rights.  While  a  secured  creditor  is  not  entitled 
to  vote  at  a  creditor's  meeting,  and  secured  claims  cannot  be  counted 
in  computing  the  number  of  creditors  or  the  amounts  of  claims  ex- 
cept as  to  the  excess  of  such  claims  over  the  value  of  the  security 
(Bankruptcy  Act,  §  56,  subd.  B  [U.  S.  Comp.  St.  1916,  ,§  9640] ;  Col- 
lier on  Bankruptcy  [9th  Ed.]  p.  701),  if  he  is  permitted  to  vote,  it  is 
due  to  the  fault  or  inadvertence  of  the  referee  or  trustee,  but  such 
participation  when  his  Hen  has  been  asserted  in  the  claim  filed  is  no 
waiver  of  the  lien. 

The  acceptance  of  dividends,  especially  when  it  follows  the  filing 
of  the  claim  without  asserting  the  right  to  a  lien,  is  usually  quite  con- 
clusive that  there  has  been  a  waiver.  In  re  Fisk  &  Robinson  (D.  C.) 
185  Fed.  974.  But  in  the  instant  case  the  facts  concerning  the  ac- 
ceptance of  the  dividends  take  it  without  the  rule.  The  dividends  here 
were  accepted  only  after  the  trustees  in  bankruptcy,  the  creditors'  com- 
mittee, and  the  purchaser  of  the  property  in  question,  the  present  de- 
fendants, had  stipulated  in  writing  that  the  acceptance  of  such  divi- 
dends should  be  without  prejudice  to  the  plaintiffs'  claim  that  their 
lien  filed  was  a  valid  lien,  and  to  their  right  to  enforce  that  lien  for 
the  payment  of  the  balance  due.  The  plaintiffs  have  given  credit 
for  all  the  dividends  received,  and  seek  to  foreclose  only  for  the  bal- 
ance unpaid.  There  was  plainly  no  waiver  of  the  plaintiffs'  rights 
under  these  circumstances.  Everybody  interested  in  the  estate  of  the 
bankrupt  agreed  that  the  acceptance  of  the  dividends  should  in  no  way 
defeat  the  plaintiffs'  assertion  of  right  to  enforce  their  lien. 

Plaintiffs  are  entitled  to  judgment,  with  costs.  Give  notice  of  set- 
tlement of  findings  and  ju(^ment 
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BBYNOLDS  v.  WEBB  et  al. 
(Supreme  Conrt,  Special  Term,  Columbia  County.    Augnst  6,  1917.) 

1.  Chattel  Mobtoaqes  €=»192 — Reuedies  of  Ceeditobs — Delay  in  Filisq. 

A  chattel  mortgage  Is  void,  as  against  a  Judgment  creditor  of  mortgager, 
under  Lien  "Law  (ConsoL  Lews,  c.  33)  gf  230,  232,  where  there  is  no  actual, 
continual  change  of  possession  under  it,  and  through  Inadvertence,  It  is 
not  filed  until  39  days  after  execution,  since  due  diligence  required  by 
act  In  filing  was  not  exercised. 

2.  Chattel  Mobtgages  <&=>192 — Remedies  o»  Cbeditobs — Who  mat  Attack— 

Delat  in  Recobd. 

A  chattel  mortgage,  not  recorded  as  required  by  Lien  Law,  §§  230,  232, 
Is  void  as  against  Judgment  creditor  of  mortgagor  whose  debt  was  In 
existence  during  default  In  filing,  where  there  Is  no  actual  continual 
change  of  possession  under  It. 

3.  Chattel  Mortoaoes  $=9200 — Remedies  of  Cbeditobs — Who  Mat  Attack. 

A  Judgment  creditor  may  recover  proceeds  of  sale  of  property  of  Judg- 
ment debtor  under  chattel  mortgage  void  as  against  him,  because  not 
recorded  in  compliance  with  Lien  Law,  §{  230,  232,  though  he  did  not 
acquire  lien  on  property  by  virtue  of  legal  process  before  the  mortgagee 
had  reduced  the  property  to  possession  and  sold  It  to  satis^  bis  dalm. 

4.  Banks  and  Banking  <S=»116(1) — Knowledge  of  Cashieb — Noticb  of  In- 

junction— Effect. 

Where,  at  suit  of  Judgment  creditor,  the  debtor  and  bank  to  whom 
she  has  given  a  chattel  mortgage  are  enjoined  from  selling  property  un- 
der the  mortgage  or  doing  any  act  which  would  tend  to  render  judgment 
ineffectual,  and  a  <^py  of  the  injunction  is  served  on  bank's  cashier,  tlie 
cashier's  knowledge  thus  acquired  was  the  knowledge  of  the  bank. 

5.  Venue  ®=>52(4) — Change — Convenience  of  Witnesses. 

Place  of  trial  will  not  be  changed  to  another  county  for  the  convenience 
of  witnesses  whose  testimony  is  not  material  to  any  issue  in  the  case. 

6.  Cbeditobs*  Suit  ©=>46— CoNDmows  Precedent— Bvidbnce. 

In  a  creditor's  action  to  recover  proceeds  of  s&Ie  of  property  of  Judg- 
ment debtor  under  a  chattel  mortgage,  void  as  against  him,  to  satisfy  de- 
ficiency decree  entered  on  foreclosure  of  real  estate  mortgage,  return  of 
execution  in  foreclosure  action  unsatisfied  is  sufficient  to  show  that  mort- 
gagor has  no  property  out  of  which  deficiency  Judgment  could  be  satisfied. 

7.  Pleading  «s»126 — ^Answer — Sufficienct  of  Denial. 

Where  complaint  in  creditor's  action  to  set  aside  a  chattel  mortgage 
alleges  that  plaintiff  recovered  Judgment  on  or  about  a  certain  date,  de- 
fendants' denial  that  it  was  recovered  on  that  date,  as  alleged  in  com- 
plaint, raises  no  issue. 

8.  Venue  <e=»67 — Change — Convenience  of  Witnesses — Affidavit — State- 

KENT  OF  GBOUNDS. 

Affidavit  on  defendant's  motion  to  change  place  at  trial  of  action  for 
convenience  of  witnesses  is  insuHlcient,  where  it  alleges  that  she  Is  ad- 
vised that  she  is  a  material  witness  in  her  own  behalf  and  should  neces- 
sarily be  present  in  the  trial  of  the  action. 

Action  by  Elisha  L.  Reynolds  against  Jenovene  Webb  and  another. 
On  motion  of  defendants  for  change  of  place  of  trial  for  convenience 
of  witnesses.    Denied. 

Ransom  H.  Gillet,  of  Albany,  for  plaintiff. 

Seybolt  &  Seybolt,  of  Oneonta,  for  defendant  People's  Nat.  Bank 
of  Sidney,  N.  Y. 

Sewell  &  France,  of  Sidney,  for  defendant  Jenovene  Webb. 

A=9For  otbar  case*  tea  wunc  topic  *  KBY -NUMBER  in  all  Key-Numbsrad  Dlcesta  *  IndaxM 
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NICHOLS,  J.  Prior  to  May  22,  1916,  the  plaintiff,  who  is  a  resi- 
dent of  the  county  of  Columbia,  N.  Y.,  was  the  owner  of  a  certain 
farm  situated  in  Rensselaer  county,  N.  Y.,  which  farm  prior  to  that 
date  was  ourchased  by  the  defendant  Jenovene  Webb,  who  assumed 
and  agreed  to  pay  a  certain  mortgage  thereon  as  part  of  the  purchase 
price  thereof.  On  May  22,  1916,  the  plaintiff  in  this  action,  then 
being  the  owner  of  said  bond  and  mortgage  in  question,  commenced 
a  foreclosure  thereof,  and  on  May  23,  1916,  the  defendant  Jenovene 
Webb  was  duly  served  with  a  copy  of  the  stunmons  and  complaint 
in  the  said  foreclosure  action.  The  defendant  Jenovene  Webb  made 
default  both  in  appearing  and  pleading  in  the  foreclosure  action,  and 
on  or  about  July  15,  1916,  the  plaintiff  in  said  action  became  entitled 
to  a  judgment  of  foreclosure  and  sale,  and  to  a  judgment  in  personam 
against  the  defendant  Webb  for  whatever  deficiency  should  be  found 
due  in  the  foreclosure  action,  which  judgment  of  foreclosure  and 
sale  was  duly  granted  September  23,  1916,  and  duly  entered  in  the 
Rensselaer  county  clerk's  office,  and  such  proceedings  were  thereafter 
had  that  on  December  23,  1916,  a  final  judgment  was  duly  rendered 
in  said  action  and  duly  entered  in  said  Rensselaer  county  clerk's  office, 
wherein  it  was  adjudged,  among  other  things,  that  this  plaintiff  re- 
cover from  the  defendant  Jenovene  Webb  the  sum  of  $1,550.38,  that 
being  the  amount  of  the  deficiency  arising  on  the  sale  of  the  property 
in  the  foreclosure  action  aforesaid,  and  that  this  plaintiff  have  exe- 
cution therefor.  On  January  3,  1917,  a  transcript  of  said  judgment 
was  duly  filed  in  the  Delaware  county  clerk's  office,  in  which  county 
the  defendant  Jenovene  Webb  then  resided,  and  an  execution  thereon 
on  the  same  day  was  issued  to  the  sheriff  of  Delaware  county,  which 
said  execution  was  duly  returned  unsatisfied  on  or  about  February 
19,  1917.  On  August  26,  1916,  and  while  the  defendant  Jenovene 
Webb  was  indebted  to  the  plaintiff  in  the  sum  finally  fixed  by  the 
final  judgment  in  the  foreclosure  action,  to  wit,  the  sum  of  $1,550.38, 
the  defendant  Jenovene  Webb  executed  and  delivered  to  the  defend- 
ant the  People's  National  Bank  of  Sidney,  N.  Y.,  a  promissory  note 
in  writing,  the  payment  of  which  note  was  secured  by  a  chattel  mort- 
gage, by  the  terms  of  which  note  and  mortgage  the  defendant  Webb 
promised  to  pay  the  defendant  bank  the  sum  of  $574.59  three  months 
after  the  date  thereof,  and  secured  payment  of  the  said  sum  by  a 
chattel  mortgage  upon  certain  live  stock,  consisting  of  nine  cows  and 
two  horses,  owned  by  the  defendant  Webb,  at  that  time  in  her  pos- 
session and  under  her  control,  which  live  stock  remained  in  the  pos- 
session and  under  the  control  of  the  defendant  Webb  from  the  time 
of  the  execution  of  said  chattel  mortgage  until  on  or  about  October 
6,  1916.  The  defendant  the  People's  National  Bank  of  Sidney,  N. 
Y.,  received  the  said  mortgage  from  the  defendant  Webb  August  26, 
1916,  at  the  time  of  the  execution  thereof^  and  retained  same  in  its 
possession  and  withheld  same  from  the  files  of  the  town  clerk  of  the 
town  of  Sidney,  Delaware  county,  N.  Y.,  in  which  said  town  the 
defendant  Webb  resided,  until  October  4,  1916.  The  defendant  Webb 
advertised  the  foregoing  personal  property,  covered  by  said  chattel 
mortgage,  for  sale  at  public  auction  at  the  residence  of  the  defend- 
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ant  Webb  in  the  town  of  Sidney,  Delaware  county,  N.  Y.,  on  the  6th 
day  of  October,  1916. 

On  October  4,  1916,  at  a  Trial  Tenn  of  the  Supreme  Court  held 
at  the  courthouse  in  Albany,  N.  Y.,  Justice  Alden  Chester  presiding-, 
an  injunction  order  was  duly  granted  by  said  court,  enjoining  the 
defendant  Jenovene  Webb,  and  others  therein  named,  from  sellii^  or 
offering  for  sale  any  of  the  personal  property  whidi  they,  or  some 
of  them,  had  advertised  for  sale  at  public  auction  on  Friday,  October 
6,  1916,  and  from  doing  any  act  or  acts  which  would  in  any  way  tend 
to  render  ineffectual  the  judgment  heretofore  rendered  against  them, 
which  injunction  order  and  the  papers  upon  which  it  was  granted 
were  duly  served  on  the  defendant  Webb  on  the  5th  day  of  October, 
1916.  On  the  same  day  the  same  process  server  delivered  to  one  B. 
Cook  Broadfoot,  cashier  of  defendant  bank,  copies  of  the  said  in- 
junction order  and  of  the  papers  upon  which  the  same  was  granted, 
at  the  same  time  showing  to  the  said  B.  Cook  Broadfoot  the  original 
injunction  order  bearing  the  signature  of  Hon.  Alden  Chester,  a 
Justice  of  the  Supreme  Court,  granting  the  same.  On  October  6, 
1916,  by  the  direction  of  the  officers,  agents,  and  attorneys  of  the  de- 
fendant bank,  the  property  mentioned  and  described  in  the  said  chat- 
tel mortgage  was  sold  at  public  auction  at  the  behest  and  for  the  ben- 
efit of  the  defendant  bank;  and  there  was  realized  on  the  said  sale 
the  sum  of  $552,  which  sum  was  received  by  the  defendant  bank,  and 
applied  upon  the  payment  of  the  indebtedness  represented  by  the  said 
note  and  chattel  mortgage,  which  sale,  payment,  and  application  were 
made  pursuant  to  the  terms  and  conditions  contained  in  the  said  chat- 
tel mortgage,  and  on  said  sale  the  defendant  bank  sold  all  of  the  prop- 
erty described  in  the  chattel  mortgage  to  the  highest  bidder.  Subse- 
quent to  the  said  sale,  and  after  the  return  of  the  execution  unsatis- 
fied, and  on  the  20th  day  of  April,  1917,  this  plaintiff  commenced  a 
judgment  creditor's  action  against  the  defendant  Webb  and  the  Peo- 
ple's National  Bank  of  Sidney,  N.  Y.,  to  recover  the  said  sum  of  $552, 
designating  Columbia  county  as  the  place  of  trial;  and  after  the 
service  of  the  summons  and  complaint  upon  each  of  said  defendants, 
the  defendant  bank,  through  its  attorneys,  Seybolt  &  Seybolt,  obtained 
a  stipulation  extending  its  time  to  answer  20  days,  and  the  defendant 
Webb,  through  her  attorneys,  Sewell  &  France,  obtained  a  like  stip- 
ulation. After  the  service  of  the  answers  herein  by  each  of  said  de- 
fendants, the  defendant  bank  made  a  motion  for  a  change  of  the  place 
of  trial  from  Columbia  county  to  Delaware  county  for  the  convenience 
of  witnesses  and  to  promote  the  ends  of  justice,  and  the  defendant 
Webb  made  a  like  motion,  both  of  which  motions  came  on  to  be  heard 
at  the  same  Special  Term  of  the  Supreme  Court,  and  upon  that  motion 
of  the  defendant  bank  the  affidavit  in  relation  to  the  witnesses  was 
made  by  B.  Cook  Broadfoot,  the  cashier  of  said  bank,  and  the  same 
person  to  whom  the  copy  of  the  injunction  order  and  the  papers  upon 
which  it  was  granted  was  delivered  by  the  process  served  as  herein- 
before stated;  and  the  motion  of  the  defendant  Webb  is  made  upon 
the  affidavit  of  the  defendant  Jenovene  Webb  and  upon  the  aforesaid 
affidavit  of  the  said  B.  Cook  Broadfoot    The  answer  of  the  defend- 
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ant  bank  admits  the  making  of  the  promissory  note  and  chattel  mort- 
gage, and  the  sale  of  the  property  by  the  defendant  bank,  and  the 
application  of  the  proceeds  as  set  forth  above,  and  alleges : 

"That  the  only  reason  why  said  diattel  mortgage  was  not  filed  in  the  town 
clerk's  office  immediately  after  its  execution  and  delivery  to  this  defendant 
was  that  such  filing  was  omitted  through  Inadvertence  and  oversight  until  on 
or  about  October  4, 1916,  at  which  time  an  ofDcer  of  this  defendant  bank  learn- 
ed that  its  property  tierein  described  was  offered  for  sale  at  auction  and  then 
Immediately  filed  said  mortgage." 

The  defendant  bank,  in  its  answer,  denies  that  the  note  was  made, 
issued,  and  accepted  by  and  between  the  defendants  for  the  purpose 
of  hindering,  delaying,  and  defrauding  the  plaintiff  in  his  rights  as 
a  creditor  of  the  defendant  Webb,  and  also  denies  that  by  the  chat- 
tel mortgage  transaction  all  of  the  personal  property  of  the  defendant 
Webb,  out  of  which  the  plaintiff  could  satisfy  his  judgment  against 
her,  was  appropriated  by  the  defendant  bank.  The  defendant  Webb 
denies  that  the  plaintiff  recovered  a  judgment  against  her  on  the  15th 
day  of  June,  1916.  The  defendant  Webb  admits  the  execution  and 
delivery  of  said  note  and  chattel  mortgage,  and  that  she  was  served 
with  an  injunction  order  restraining  her  from  selling  the  property, 
and  alleged  that  she  consented  that  said  property  might  be  sold  by 
said  bank  for  the  payment  of  the  note  executed  by  her,  and  denies 
that  the  note  was  given  for  the  purpose  of  defrauding  her  creditors, 
and  denies  that  she  was  indebted  to  the  plaintiff  as  alleged  in  said 
complaint.  The  motions  for  a  change  of  place  of  trial  were  argued 
together.  The  motion  of  the  defendant  Jenovene  Webb  is  based  upon 
the  affidavit  of  B.  Cook  Broadfoot  used  in  the  defendant  bank's  mo- 
tion and  contains  one  additional  statement,  namely : 

"Dejwnent  further  says  that  she  is  advised  by  counsel  that  she  is  a  material 
witness  in  her  own  behalf  and  should  necessarily  be  present  in  the  trial  of  said 
action." 

The  defendant  bank  in  the  said  affidavit  of  B.  Cook  Broadfoot  sets 
forth  the  names  of  the  witnesses  and  the  facts  which  it  expects  to 
prove  by  them  as  follows :  B.  Cook  Broadfoot,  that  he  transacted  the 
business  for  the  bank  at  the  time  said  promissory  note  and  chattel 
mortgage  were  given,  and  knew  why  the  chattel  mortgage  was  not 
placed  on  file  immediately,  and  that  he  procured  from  the  defendant 
Webb  her  consent  that  the  bank  should  have  possession  of  said  prop- 
erty under  said  chattel  mortgage,  and. sell  the  same  and  apply  the 
proceeds  to  her  indebtedness  to  said  bank,  and  that  he  engaged  a  con- 
stable, took  possession  of  said  property,  attended  the  sale  on  October 
6th,  when  said  constable  sold  the  property  described  in  the  chattel 
mortgage,  with  the  exception  of  one  cow,  which  had  died.  James 
Jameson,  that  he  is  president  of  the  defendant  bank,  and  that  he  made 
a  personal  loan  to  the  defendant  Jenovene  Webb  on  August  20,  1915, 
and  took  her  promissory  note  for  $300,  dated  on  that  day,  to  become 
due  in  one  year,  and  interest,  and  that  said  note  was  subsequently  and 
before  its  maturity  transferred  to  said  bank  in  due  course  and  for 
value.  The  witnesses  Charles  H.  Broadfoot,  George  C.  Doty,  and 
William  J.  Jameson,  employes  of  defendant  bank,  knew  of  some  of 
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defendant  Webb's  transactions  with  defendant  bank.  The  witness 
Dickinson  is  a  constable,  who  sold  the  mortgaged  property.  The  wit- 
nesses Frank  Butts,  Harvey  Gransbury,  Jay  Bedell,  Piatt  Morley,  and 
Frank  M.  Johnson  attended  the  sale,  know  the  value  of  property,  and 
can  testify  to  the  manner  the  sale  was  conducted.  The  defendant 
Webb  and  her  attorney,  Henry  B.  Sewell,  can  testify  to  the  transac- 
tion in  giving  the  note  and  mortgage.  The  witness  Claude  C.  Shaw 
can  testify  to  giving  the  defendant  Webb  advice  to  apply  to  defend- 
ant bank  for  loan  and  to  give  chattel  mortgage  for  security. 

There  is  no  claim  made  by  the  plaintiff  in  his  complaint  that  at  the 
sale  the  property  covered  by  the  chattel  mortgage,  which  was  sold 
by  the  defendant  bank,  did  not  bring  its  fair  value,  and  the  only  de- 
mand made  against  the  defendant  bank  is  for  the  amount,  $552,  which 
was  realized  upon  the  sale  thereof  by  the  defendant  bank,  so  that  all 
of  the  foregoing  witnesses  that  are  named  by  the  defendant  bank,  for 
the  purpose  of  testifying  as  to  the  sale  and  the  value  of  the  property, 
are  entirely  unnecessary.  The  moving  papers  clearly  show  that  all 
the  transactions  between  the  defendant  Webb  and  the  defendant  bank 
relate  to  the  giving  of  the  note  and  chattel  mortgage  and  that  the  sale 
had  thereunder  occurred  in  the  town  of  Sidney,  Delaware  county,  N. 
Y.,  in  which  town  the  defendant  Webb  resided,  and  in  which  town 
the  principal  office  of  the  defendant  bank  was  located,  and  in  which 
town  the  witnesses  specified  in  the  application  reside. 

[1,  2]  By  section  230  of  the  Lien  Law  it  is  provided: 

"Every  mortgage  or  conveyance  Intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  •  •  *  which  Is  not  accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  and  continual  change  of  possession  of  the  things 
mortgaged,  is  absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof  is  filed  as  directed  In  this  article." 

By  section  232  of  the  Lien  Law  it  is  provided,  among  other  things, 
as  follows: 

"Every  other  dtattel  mortgage,  or  an  instrument  intended  to  operate  as 
such,  or  a  true  copy  thereof,  must  be  filed  in  the  town  or  city  where  the 
mortgagor,  if  a  resident  of  the  state,  resides  at  the  time  of  the  executloa 
thereof,  and  if  not  a  resident,  in  the  city  or  town  where  the  property  mort- 
gagd  Is  at  the  time  of  the  execution  of  the  mortgage." 

The  defendant  bank  in  its  answer  admits  that  at  the  time  of  the 
execution  of  the  said  mortgage  nine  cows  and  two  horses,  specifical- 
ly described  in  the  chattel  mortgage,  were  then  owned  by  the  de- 
fendant Webb,  and  were  at  that  time  in  her  possession  and  under 
her  control,  and  remained  in  her  possession  from  the  time  of  the 
execution  of  the  chattel  mortgage  until  October  6,  1916.  This  ad- 
mission, coupled  with  the  allegation  contained  in  said  answer  rela- 
tive to  the  fact  of  the  nonfiling  of  the  chattel  mortgage  until  October 
4,  1916,  shows  that  said  mortgage  was  not  filed  for  a  period  of  39 
days,  the  time  elapsing  between  August  26th,  the  time  of  its  execution, 
and  October  4th,  the  time  of  its  filing ;  and  the  bank's  cashier.  Broad- 
foot,  in  his  affidavit  for  a  change  of  the  place  of  trial,  swears  at  folio 
7  that,  upon  looking  up  the  bank's  claim  against  the  said  defendant 
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Webb,  deponent  discovered  that  through  inadvertence  said  chattel 
mortgag^e  had  not  been  filed. 

In  Karst  v.  Gane,  136  N.  Y.,  at  page  324,  32  N.  E.,  at  page  1075, 
the  court,  considering  the  delay  of  a  chattel  mortgagee  in  omitting  to 
file  his  chattel  mortgage  for  6  weeks,  says : 

"While  the  act  does  not  In  terms  require  an  Immediate  filing  of  a  mortgagre 
In  order  to  make  It  valid  against  creditors  or  subsequent  mortgagees  or  pur- 
chasers, the  purpose  of  the  act  can  only  be  satistted  by  prompt  and  diligent 
action  on  the  part  of  the  mortgagee  In  filing  his  mortgage.  *  •  *  Some 
time  will  necessarily  elapse  between  the  execution  and  filing  of  the  mortgage. 
Where  It  appears  that  due  diligence  was  exercised  In  filing  the  mortgage,  and 
there  was  no  unnecessary  delay,  and  no  actual  intervening  lien  has  been 
acquired,  there  would  seem  to  be  no  ground  upon  which  subsequent  llenbolders 
could  question  the  validity  of  the  mortgage  under  the  statute  of  18.33.  The 
filing  under  these  circumstances  would  be  immediate,  and  make  the  mortgage 
valid  as  against  Hens  subsequently  acquired.  But  a  delay  of  6  weeks  in  filing 
the  mortgage  is  not  a  compliance  with  the  act.  There  were  no  circumstances 
rendering  so  long  a  delay  necessary.  There  can  be  no  doubt  that  if,  during  the 
delay  in  filing,  a  Hen  had  been  acquired  by  a  creditor,  the  mortgage  as  to 
such  lien  would  be  void.  The  mortgage  was,  however,  filed  before  the  plain- 
tiff's Judgments  and  executions  were  obtained.  This  did  not  restore  the  validi- 
ty of  the  mortgage  as  against  creditors  whose  debts  were  in  existence  during 
the  default  in  filing  the  mortgage,  although  Judgments  or  executions  were 
not  obtained  until  after  the  mortgage  was  in  fact  filed." 

The  delay  in  the  case  at  bar  in  the  filing  of  the  mortgage  for  39 
days  was  substantially  the  same  period  as  in  Karst  v.  Gane.  The  fact 
alleged  in  the  defendant's  answer  that  the  mortgage  was  not  filed 
in  said  period  through  inadvertence  and  oversight  is  not  a  compli- 
ance with  the  act,  and  therefore  the  mortgage  was  absolutely  void  as 
against  creditors  whose  debts  were  in  existence  during  the  default  in 
filing,  and  it  was  not  essential  to  the  rights  of  the  creditor,  this  plain- 
tiff, that  he  did  not  obtain  judgment  or  his  specific  lien  until  after 
the  sale  of  the  property  under  the  chattel  mortgage.  Mandeville  v. 
Avery,  124  N.  Y.  382,  26  N.  E.  951,  21  Am.  St.  Rep.  678. 

[3,4]  If,  before  any  lien  had  been  acquired  by  the  creditors,  the 
mortgagor  had  delivered  the  property  to  the  mortgagee  in  payment 
of  her  debt,  the  mortgagee  could  have  then  held  it,  because  it  would 
have  been  in  such  a  case  a  transfer  of  property  by  her  in  payment 
of  her  debt ;  and  although  it  would  have  been  in  fact  preferring  such 
debt,  yet  it  woidd  have  been  a  preference  which  the  mortgagor  then 
had  the  right  to  make.  Stephens  v.  Perrine  et  al.,  143  N.  Y.  481,  39 
N.  E.  11.  But  in  this  case  there  was  nothing  of  the  kind  done,  or 
could  be  done.  The  injunction  order  granted  in  the  foreclosure  ac- 
tion restrained  and  enjoined  the  defendant  Webb  from  selling  or  of- 
fering for  sale  any  of  the  personal  property,  and  also  from  doing 
any  act  or  acts  which  would  in  any  way  tend  to  render  ineffectual 
the  judgment  heretofore  rendered  against  her.  By  the  delivery  of  a 
copy  of  this  injimction  order  to  Broadfoot,  the  cashier  of  the  de- 
fendant bank,  Broadfoot  had  knowledge  of  what  that  injunction  order 
contained,  and  the  knowledge  of  Broadfoot  was  the  knowledge  of 
the  defendant  bank  (31  Cyc.  1587),  and  Broadfoot,  as  defendant  bank's 
agent,  acted  solely  by  virtue  of  the  void  mortgage.  The  mortgagor 
did  not  deliver  the  property  to  the  bank  in  payment  of  the  debt,  the 
leeN.Y.s.— 43 
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defendant  bank  took  it  under  the  assumed  right  given  by  the  mort- 
gage, and  it  was  not  necessary  that  the  creditor,  in  order  to  take  ad- 
vantage of  the  void  mortgage  by  reason  of  the  failure  to  file  it,  should 
have  acquired  a  lien  upon  3ie  property  by  virtue  of  the  levy  or  other 
legal  process  before  the  mortgagee  had  reduced  the  property  to  pos- 
session and  sold  it  to  satisfy  his  claim.  Stephens  v.  Perrine,  supra. 
The  plaintiff  had  a  right  to  reach  the  avails  of  the  property  after  the 
defendant  bank  had  sold  it  under  its  mortgage.  Karst  v.  Gane,  136 
N.  Y.  at  page  324,  32  N.  E.  at  page  1073. 

[5]  It  therefore  follows,  the  mortgage  being  void  as  to  this  plain- 
tiff, that  the  witnesses  specified  by  the  defendant  bank  and  the  de- 
fendant Webb  as  being  necessary  to  testify  in  relation  to  the  transac- 
tion of  giving  the  chattel  mortgage,  and  relative  to  the  validity  of 
the  note  for  which  the  chattel  mor^|;e  was  given  as  security,  and 
relative  to  defendant  Webb's  transaction  with  defendant  bank,  are 
unnecessary;  no  issue  being  raised  by  the  pleadings  relative  to  such 
transactions.  For  the  same  reason  the  evidence  of  the  witness  B.  Cook 
Broadfoot  is  not  necessary  to  prove  the  allegation  in  defendant  bank's 
answer : 

"That  the  only  reason  why  said  chattel  mortgage  was  not  filed  In  the  town 
clerk's  office  Immediately  after  Its  execution  and  delivery  to  this  defendant 
was  that  such  filing  was  omitted  through  inadvertence  and  oversight." 

If  a  delay  in  filing  of  39  days  by  reason  of  inadvertence  or  oversight 
is  a  compliance  with  the  act,  then  a  delay  for  any  length  of  time  for 
these  reasons  is  a  compliance,  and  would  result  in  a  nullification  of 
the  act  and  of  the  purposes  for  which  it  was  enacted.  The  act  was 
not  complied  with. 

[8-8]  The  return  of  the  execution  in  the  foreclosure  action  unsat- 
isfied is  sufficient  proof  for  the  purpose  of  this  action  to  show  the  de- 
fendant Webb  has  no  property  out  of  which  the  plaintiff  in  the  ac- 
tion could  satisfy  his  judgment;  and  it  follows,  therefore,  that  none  of 
the  witnesses  specified  in  either  of  the  defendants'  motion  papers  are 
necessary  upon  any  issue  raised  by  the  pleadings.  It  is  true  that  the 
defendant  Jenovene  Webb  in  her  answer  denies: 

"That  the  plalntUC  recovered  a  Judgment  against  her  on  the  15tb  day  of 
June,  1916,  as  alleged  in  paragraph  2  of  said  complaint" 

The  denial  in  hsec  verba  raises  no  issue.  The  allegation  in  the 
complaint  is  "that  it  was  on  or  about  June  15,  1916,"  and  the  de- 
fendant Webb,  in  her  affidavit  in  her  motion  to  change  the  place  of 
trial,  deposes  that  she  is  advised  by  counsel  that  she  is  a  material 
witness  in  her  own  behalf  and  should  necessarily  be  present  in  the 
trial  of  said  action.  This  is  insufficient,  within  the  case  of  Tuska 
v.  Wood  et  al.,  81  Hun,  79,  30  N.  Y.  Supp.  523. 

It  therefore  follows  that  the  motion  of  the  defendant  bank  must 
be  denied,  with  $10  costs  against  the  defendant  bank.  The  motion 
of  the  defendant  Webb  is  also  denied,  without  costs. 

Motions  denied. 
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(100  Mlac.  Bep.  374)  -• 

CAPUN  r.  PHNN  MDT.  UFB  INS.  CO. 

(Supreme  Court,  Trial  Term,  Kings  County.    June,  1917.) 

1.  IlTSUBAITOB  ^s>179V& — laSK   IHSUKAKOB— RiOHTB  01  BxNIHOIABT— LoAH  TO 

IRSUBED. 

Under  a  pOUcy  of  life  insurance  payable  to  Insured's  Infant  nleoes,  and 
providing  Uiat  tbe  right  of  revocation  was  not  reserved  by  tbe  Insured, 
and  which  after  the  payment  of  three  years'  premiums  had  a  cash  or  sur-« 
render  value,  and  the  lapse  of  whldi  by  nonpayment  of  premlnoiS  would 
aut<HnatlcaUy  extend  tbe  IniAiranoe  for  nearly  16  years,  the  beneficiaries 
were  Intended  to  hare  a  permanent  trust  fund,  so  that  neither  the  Insured 
nor  his  assignee  could  borrow  upon  the  policies  to  their  full  loan  value. 

2.  InSDBANCE  «=»208 — lUFH  iNSCBAIfCS — ^REVOCATION-  Of  BENEHCIABT. 

The  beneficiary  under  a  life  Insurance  policy  takes  a  vested  Interest 
under  the  policy  when  Issued,  contingent  upon  surviving  the  Insured,  and 
where  there  Is  no  right  of  revocation,  or  change  of  benefldaries,  the  in- 
sured cannot,  by  assignment  of  the  policy  or  other  act,  Invalidate  or  de- 
stroy It. 

Action  by  Harry  CapHn  against  the  Penn  Mutual  Life  Insurance 
Company  upon  policies  of  life  insurance.  Complaint  dismissed,  and 
judgment  rendered  for  defendant. 

Jonas,  Lazansky  &  Neuburger,  of  New  York  City,  for  plainti£f. 

Winthrop  &  Stimson  and  A.  W.  Levy,  all  of  New  York  City,  for 
defendant 

MANNING,  J.  The  material  facts  in  this  case  are  not  in  dispute ; 
the  real  controversy  having  to  do  with  the  proper  construction  of  cer- 
tain clauses  contained  and  set  forth  in  two  policies  of  life  insurance 
issued  by  the  defendant  company  to  one  Harry  Caplin  on  March  26, 
1913.  One  of  the  policies  was  for  $40,000,  and  the  other  for  $20,000. 
Both  policies  are  identical  in  form  and  terms,  and  vary  only  as  to 
amount  and  premiums.  No  particular  beneficiary  was  designated; 
the  company  only  being  obligated  to  pay  the  amount  "unto  the  bene- 
ficiaries named  and  in  accordance  with  the  provisions  of  clause  17  on 
page  3." 

[1]  The  beneficiary  provisions  are  as  follows:  In  the  $40,000  policy, 
clause  17  provides  that  on  the  death  of  the  insured  the  company  shall 
retain  the  principal  amount  of  the  policy  and  pay  interest  on  the  same 
to  May  F.  Caplin,  niece  of  the  insured,  during  her  life,  and  on  her 
death,  or  on  the  death  of  the  insured,  in  case  the  said  May  F. 
Caplin  predeceased  the  insured,  the  proceeds  of  the  policy  are  to 
be  paid  to  the  issue  of  the  said  May  F.  Caplin  in  equal  shares,  and,  if 
she  die  without  issue,  then  the  proceeds  are  to  be  held  for  the  life  of 
Stella  L.  Caplin,  another  niece,  for  her  life,  and  on  her  death  the  pro- 
ceeds are  to  be  paid  to  her  is-sue.  Under  the  $20,000  policy  the  bene- 
ficiary clause  is  similar,  except  that  the  first  interest  is  to  go  to  Stella 
for  life,  the  remainder  to  her  issue,  and,  in  case  of  Stella  dying  with- 
out issue.  May  and  her  issue  are  to  take.  Both  of  said  nieces  are  still 
infants  under  the  age  of  21years.  The  policies  also  contain  a  provi- 
sion reading  as  follows :    "The  right  of  revocation  is  not  reserved  by 
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the  insured."  There  is  in  each  of  the  policies  a  further  provision  con- 
cerning the  matter  of  loans  to  be  made  upon  the  same,  which  reads 
in  part  as  follows : 

"Loans. — After  three  full  years'  premiums  have  been  paid,  the  company  at 
any  tim«  while  the  policy  is  In  force  will  advance  on  premier  assii^nmezit'of 
the  policy  and  on  the  sole  security  thereof,  at  5  i)er  cent  Interest,  a  sum  at 
the  option  of  the  insured  or  owner  of  the  policy,  equal  to  or  lefss  than  the  full 
reserve  at  the  end  of  the  current  year  on  the  ptdlcy." 

It  appears  that  the  cash  or  surrender  value  of  the  $4C,0C0  policy 
is  now  awroximately  $8,560,  and  of  tfie  $20,000  policy  $4,280.  It 
further  .appears  that,  if  these  policies  shall  lapse  by  reason  of  the  non- 
payment of  premiums,  they  would  automatically  be  extended  for  the 
benefit  of  the  beneficiaries  for  nearly  16  years,  and  if  the  insured, 
Harry  Caplin,  should  die  during  said  16  years,  the  beneficiaries  would 
be  entitled  to  the  full  benefit  of  the  insurance.  Accordingly  it  con- 
clusively appears  that  the  infant  beneficiaries  have  a  veiy  substantial 
interest  in  the  amount  represented  by  the  value  of  the  policies  in  ques- 
tion. 

The  insured,  Harry  Caplin,  has  assigned  all  of  his  right,  title,  and 
interest  in  the  policies  to  his  brother,  the  plaintiff  in  this  sui^  who  now 
claims  ownership  of  said  policies  and  contends  that  as  such  owner  he  is 
entitled  to  procure  from  the  company  the  full  amount  of  the  loan  value 
of  said  policies,  without  the  consent  of  or  assignment  from  the  bene- 
ficiaries. The  contention  of  the  company  is  that  the  beneficiaries  are 
the  owners  within  the  provisions  of  the  policies,  especially  as  no  right 
of  revocation  nor  the  right  to  change  the  beneficiary  has  been  reserved 
by  the  insured,  which  is  the  true  situation  here.  In  other  words,  the 
company  contends  that  the  beneficiaries  are  given  a  vested  interest  in 
these  policies  and  their  proceeds,  and  that  neither  the  insured  nor  his 
assignee  can  in  any  manner  invalidate,  reduce,  or  destroy  such  right, 
claim,  or  interest.  The  company  assumes  the  position  that,  as  the  in- 
sured has  no  right  to  directly  revoke  the  designation  of  the  beneficiaries 
or  to  change  them,  he  cannot,  by  an  indirect  method  of  borrowing  the 
full  loan  value  on  said  policies,  accomplish  the  same  purpose  and  thus 
destroy  the  value  of  the  policies  to  the  injury  of  the  persons  for  whose 
benefit  the  right  was  created. 

[2]  The  plaintiff  answers  that  he  is  the  owner  and  that  as  such 
owner  he  has  the  right  to  borrow,  without  being  questioned  by  the  com- 
pany. I  do  not  agree  with  him.  There  is  no  question  but  that  it  is 
a  well  known  and  established  principle  of  life  insurance  law  that  a 
beneficiary  takes  a  vested  interest  in  a  policy  the  moment  it  is  issued, 
and  that  where  there  is  no  right  of  revocation  or  change  reserved  the 
insured  cannot  by  assignment  thereof,  or  any  other  act,  invalidate  or 
destroy  the  policy.  See  Matter  of  Booth,  11  Abb.  N.  C.  145;  Carpen- 
ter V.  Negus,  17  Misc.  Rep.  172,  40  N.  Y,  Supp.  995;  United  States 
Trust  V.  Mutual  Ben.  L.  Ins.  Co.,  1 1 5  N.  Y.  1 52, 2 1  N.  E.  1025 ;  Fowler 
V.  Butterly,  78  N.  Y.  68,  34  Am.  Rep.  507 ;  Ferguson  v.  Insurance  Co., 
84  Vt.  350,  79  Atl.  997,  35  L.  R.  A.  (N.  S.)  844;  Atkins  v.  Atkins,  70 
Vt.  565,  41  Atl.  503;  Ricker  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn. 
193,  6  N.  W.  771,  38  Am.  Rep.  289;  Chapin  v.  Fellowes,  36  Conn.  132, 
4  Am,  Rep.  49;   Mutual  Life  Ins.  Co.  v.  Allen,  113  IIL  App.  89; 
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Lawrence  v.  Penn  Mutual  Life  Ins.  Co.,  113  La.  87,  36  South.  898,  1 
Ann.  Cas.  965;  Packard  v.  Conn.  Mutual  Life  Ins.  Co.,  9  Mo.  App. 
469;  Hubbard  v.  Stapp,  32  111.  App.  541;  Manhattan  Life  Ins.  Co. 
V.  Smith,  44  Ohio  St.  156.  The  rights  of  beneficiaries  may  be  ques- 
tioned as  to  whether  they  are  known  as  the  vested  rights.  Of  course, 
the  right  to  some  extent  is  contingent,  because  the  beneficiaries  must 
necessarily  survive  the  death  of  the  insured;  but,  if  they  do  so  sur- 
vive, then  their  right  to  the  proceeds  is  a  vested  one,  and  it  is  in  this 
sense  that  the  term  "vested"  is  referred  to  in  the  authorities,  and  it  is 
just  such  a^  right  that  cannot  be  destroyed,  save  by  the  consent  of  the 
beneficiaries,  unless  the  power  to  do  so  is  expressly  reserved  in  the 
policy. 

The  question,  however,  regarding  the  power  to  change  the  bene- 
ficiary is  not  before  me  in  this  case.  The  only  question  is :  Can  the 
insured,  or,  in  this  case,  his  assignee,  borrow  upon  the  policies  to  the 
full  loan  value  thereof?  Counsel  on  his  behalf  seems  to  rely  mainly 
upon  the  case  of  Travelers'  Ins.  Co.  v.  Healey,  25  App.  Div.  53,  49 
N.  Y.  Supp.  29;  and  argues  that  the  Healey  Case  is  decisive  of  the 
present  issue.  I  do  not  so  regard  it.  The  decision  in  that  case  does 
not  go  beyond  the  facts  in  the  case  itself,  and  the  written  instrument 
therein  construed  was  entirely  different  in  phraseology  from  the  poli- 
cies in  the  case  at  bar.  In  the  Healey  Case  the  question  involved  was 
the  meaning  of  the  word  "holder,"  as  it  appeared  in  the  single  clause 
of  the  policy.  In  the  present  case  the  words  used  are  "insured  or 
owner,"  and  these  words  must  be  used- and  interpreted  with  reference 
to  many  other  provisions  of  the  policies  in  question  where  the  words 
"insured,  owner,  beneficiary"  are  used  in  different  connections. 

The  main  question,  in  my  opinion,  is  one  of  intent,  and  if  the  pro- 
visions of  article  or  clause  17  of  these  policies  are  carefully  read  and 
noted  it  will  be  apparent  that,  even  standing  alone,  they  disclose  a 
positive  intent  that  the  fund  created  by  the  policies  shall  not  be 
trenched  upon,  even  by  the  beneficiaries,  and  this  intent  is  further 
emphasized  by  the  affirmative  and  positive  disavowal  of  the  right  of 
the  insured  to  revoke  or  change  the  beneficiaries.  The  rights  created 
by  these  contracts  of  insurance  are,  in  my  opinion,  intended  as  and 
for  a  trust  fund,  a  permanent  fund  to  be  paid  out  and  adnunistered  as 
in  the  policies  provided.  No  such  situation  was  present  in  or  con- 
ceived by  the  Healey  Case,  and  therefore  it  is  not  a  controlUng  au- 
thority. 

The  plaintiff  is  not  entitled  to  the  relief  he  prays  for  in  this  case, 
and  accordingly  his  complaint  must  be  dismissed,  and  judgment  ren- 
dered for  the  defendants  with  costs.    Ordered  accordingly. 
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WAI^H  V.  BOYLE  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    August  9,  1917.) 

1.  EJlkotions  «=3l73 — ^Fobm  of  Baixot— Gboupino   of  Namks — ^"Aht  Ohf 

Office." 

Election  Law  (Conscd.  Laws,  c  17)  S  331,  subd.  3,  as  added  by  Laws 
1913,  c.  821,  and  amended  by  lawa  1916,  c.  537,  S  37,  provides  that  the 
names  of  all  candidates  for  any  one  office  shall  be  printed  on  the  ballot 
in  a  separate  section,  that  the  names  of  candidates  shall  be  printed  in  th^ 
appropriate  section  in  such  order  as  may  be  directed,  precedence,  however, 
being  given  to  the  candidate  of  the  party  which  polled  the  highest  number 
of  votes  for  Governor  in  the  last  preceding  election,  and  that  at  the  top  of 
each  section  shall  be  printed  the  title  of  the  office,  with  a  direction  as  to 
the  number  of  candidates  for  whom  a  vote  may  be  cast.  Held  that,  where 
five  Judges  of  a  court  are  to  be  elected,  the  names  of  the  candidates  must 
all  be  printed  In  one  section,  and  cannot  be  divided  into  five  sections,  as 
the  words  "for  any  one  office"  are  used  intentionally  and  In  the  correct 
sense  of  the  terms,  and  embrace  a  case  of  five  candidates  for  the  same  of- 
fice, in  the  sense  that  each  candidate  elected  will  hold  an  ofiBoe  exactly 
similar  in  all  respects  to  the  office  held  by  all  other  candidates  electied. 

2.  OoNSTiTxrnoNAL  Law  €=346 — Detebionation'  of  Constitutionai.  Ques- 

tions— ^AtrrHOBiTT  OF  Special  Tebu. 

Where  five  judges  of  a  court  are  to  be  elected,  a  Justice  of  the  Supreme 
Court  sitting  at  Special  Term  will  not  order  the  names  of  the  candidates 
to  be  rotated  on  the  ballot,  so  that  e&di.  candidate's  name  wiU  appear  first 
in  an  equal  number  of  election  districts,  thereby  depriving  the  candidates 
of  the  party  polling  the  highest  number  of  votes  for  Governor  at  the  last 
election  of  the  precedence  given  them  by  Election  Law,  $  331,  subd.  3 ;  as 
this  could  only  be  done  on  the  ground  that  such  provision  was  unconsti- 
titional,  and  a  Judge  at  Si>ecial  Term  will  hesitate  to  declare  legislatiw 
unconstitutional. 

3.  Directions  «=>17S,  179 — Fobu  of  Baixot — ^Powers  of  Coxtbt. 

Where  five  Judges  of  a  court  are  to  be  elected,  and  experience  has  shown 
that  the  candidate  whose  name  appears  first  receives  a  larger  vote  than 
those  further  down  In  the  list  of  candidates,  the  Supreme  Court  has  pow- 
er to  order,  and  will  order,  that  the  names  of  the  candidates  of  each  party 
be  rotated,  so  that  the  name  of  eadi  candidate  will  appear  first  among 
the  candidates  of  his  own  iMrty  in  an  equal  number  of  election  districts, 
without,  however,  disturbing  the  statutory  order  as  between  the  parties. 

Application  by  John  L.  Walsh  for  a  writ  of  peremptory  mandamus 
against  Edward  F.  Boyle  and  others,  as  custodians  of  primary  rec- 
ords and  as  commissioners  of  elections  of  the  city  of  New  Yoiic,  and 
another.    Motion  granted  in  part. 

For  opinion  in  Appellate  Division  modifying  order,  see  166  N,  Y. 
Supp.  681. 

McCombs,  Wellman,  Smyth  &  Ryan,  of  New  York  City  (John  God- 
frey Saxe,  Herbert  C.  Smyth,  Robert  L.  Luce,  and  Frederic  C.  Sco- 
field,  all  of  New  York  City,  of  counsel),  for  the  motion. 

James  A.  Foley,  of  New  York  City,  for  intervener  Democratic 
County  Committee. 

Manierre  &  Manierre,  of  New  York  City  (Charles  E.  Manierre.  of 
New  York  City,  of  counsel),  for  New  York  Prohibition  County  Com- 
mittee. 

GIEGERICH,  J.  This  is  an  application  for  a  writ  of  peremptory 
mandamus,  directing  the  respondents  to  receive  designations,  nomina- 
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tions,  and  call  for  the  election  of  judicial  officers,  including  associate 
judges  of  the  Court  of  Appeals  and  justices  of  the  City  Court  of  the 
City  of  New  York,  where  two  or  more  judges  or  justices  are  to  be 
elected  for  each  of  said  offices,  as  a  separate  office,  so  that  one  candi- 
date only  may  be  voted  for  under  any  title  describing  the  office,  with 
the  name  of  Uie  present,  or  former  incumbent,  and  providing  upon  the 
ballots  to  be  furnished  at  such  elections  as  many  consecutive  sections 
as  there  are  judges  or  justices  to  be  elected,  and  granting  such  other 
and  further  order  or  relief  in  the  premises  as  may  be  warranted  by  the 
facts  presented. 

The  relator  is  one  of  the  present  justices  of  the  City  Court,  having 
been  elected  in  1916  to  fill  the  unexpired  term  of  Mr.  Justice  Lynch, 
resigned,  ending  December  31,  1917.  It  further  appears  that  at  the 
coming  election  there  are  to  be  elected  five  justices  of  tiie  City  Court  for 
a  full  term  of  ten  years  and  one  justice  to  fill  an  unexpired  term  end- 
ing December  31,  1921.  According  to  the  method  heretofore  prevail- 
ing in  printing  the  names  of  candidates  for  judicial  or  other  offices, 
where  fliere  are  more  than  one  to  be  elected  to  the  particular  office,  it 
has  been  the  custom  to  place  the  names  within  each  group  upon  the 
election  ballot  in  the  order  in  which  the  names  appear  upon  the  primary 
ballots,  which  order  has  been  determined  by  drawing  lots.  Further- 
more, the  various  groups  of  candidates  of  the  several  political  parties 
have  been  placed  upon  the  ticket  in  order  of  priority,  based  upon  the 
number  of  votes  polled  by  the  various  parties  for  Governor  at  the  last 
preceding  election ;  the  Election  Law  (section  331)  expressly  prescrib- 
ing that  precedence  shall  be  given  to  the  candidate  of  the  party  which 
polled  such  highest  vote. 

It  furthermore  appears,  and. is  not  disputed,  that  the  results  of  recent 
elections,  especially  for  justices  of  the  Supreme  Court,  have  shown 
that  the  candidate  whose  name  was  printed  first  has  received  a  vote 
much  larger  than  those  farther  down  in  the  list,  and  that  this  decrease 
in  the  vote,  going  downward  in  the  list,  is  progressive.  It  further  ap- 
pears that  the  number  of  blank  and  defective  ballots  in  such  cases  is 
very  large,  amounting  to  approximately  one-third.  These  facts,  taken 
together,  show  that  a  great  number  of  voters,  passing  from  the  sec- 
tions in  which  only  one  candidate  is  to  be  elected  to  the  office  to  the 
section  where  two  or  more  are  to  be  elected,  do  not  carefully  read  the 
direction  printed  upon  the  ballot  to  vote  for  two  or  more,  as  the  case 
may  be,  but  vote  for  only  one,  or,  being  confused  and  apprehensive, 
do  not  vote  at  all  in  that  section  of  the  ballot,  or  in  attempting  so  to  vote 
lose  their  vote  by  making  some  error.  The  papers  satisfy  me  that 
under  the  present  Election  Law,  as  now  administered,  a  glaring  evil 
exists,  and  that  election  to  judicial  office  is  in  some  cases  purely  a  mat- 
ter of  chance.  No  argument  is  necessary  for  the  proposition  that,  if 
any  power  resides  in  die  court  to  correct  this  evil,  that  power  should 
be  exercised.  Without  discussing  the  point,  it  must  suffice  to  say  that 
in  this  case'  I  am  satisfied  that  the  court  has  power  to  correct  at  least 
a  part  of  the  evil. 

[11  I  am  unable  to  reach  the  conclusion,  however,  that  the  courts 
Ehould  construe  the  law  as  the  petitioner  asks  them  to  do,  and  hold  that 
each  candidate  for  a  judicial  office  should  be  placed  in  a  section  by  him- 
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self,  with  none  others  in  that  section,  except  his  opponents  in  the  vari- 
ous other  political  parties.  Under  such  a  system,  in  the  present  in- 
stance there  would  be  five  different  sections  for  the  five  different  jus- 
tices to  be  elected  for  full  terms,  instead  of  having  the  names  of  all 
candidates  printed  together  in  a  single  section.  It  is  true,  of  course, 
that  each  justice  of  the  City  Court,  just  as  each  justice  of  the  Supreme 
Court,  holds,  in  one  sense,  a  separate  and  distinct  office;  but  it  is  equal- 
ly true  that,  inasmuch  as  their  functions,  their  term  of  office,  and  their 
compensation  are  the  same,  it  is  proper,  in  another  sense,  to  say  that 
they  hold  the  same  office.  Accordingly,  when  section  331  of  the  Elec- 
tion Law,  in  subdivision  3  thereof,  provides  that : 

"The  names  of  all  candidates  for  any  one  office  shall  be  printed  in  a  sep- 
arate section,  and  the  sections  shall  be  In  the  customary  order  of  the  offices 
and  shall  be  numbered  from  one  upward  by  a  numeral  printed  in  the  upper 
right  hand  corner  of  the  section,  the  names  of  candidates  shall  be  printed  in 
their  appropriate  section  in  such  order  as  the  board  of  elections  may  direct, 
precedence,  however,  being  given,  except  as  herein  otherwise  provided,  to  the 
candidate  of  the  party  which  polled  the  highest  number  of  votes  for  Gk>vemor 
at  the  last  preceding  election  for  such  officer,  and  so  on.  At  the  top  of  each 
section  In  the  center  shall  be  printed  on  one  line  the  title  of  the  office.  On  the 
same  line,  to  the  left  of  such  title  and  Immediately  above  the  emblems  and 
voting  squares,  there  shall  be  printed  a  direction  as  to  the  number  of  candi- 
dates for  whom  a  vote  may  \»  cast    •    •    •  •» 

— ^the  words  "for  any  one  office"  are  used  intentionally,  and  in- the  cor- 
rect sense  of  the  terms,  and  those  words  should  be  construed  as  in- 
tended to  embrace  such  a  situation  as  is  here  presented  of  five  candi- 
dates for  the  same  office,  in  the  sense  that  each  candidate  elected  will 
hold  an  office  exactly  similar  in  all  respects  to  the  office  held  by  all  other 
candidates  elected.  I  reach  this  conclusion  with  all  the  greater  satis- 
faction, because  the  opposite  construction  contended  for  would  not 
permit  a  voter,  who  wished  to  cast  his  ballot  for  two  or  more  candi- 
dates in  the  same  section  with  the  ballot  printed  in  the  manner  sought 
by  the  relator,  to  accomplish  his  intention,  but  he  would  be  limited  to 
voting  for  only  one  of  the  candidates  in  that  particular  section.  On  the 
other  hand,  with  the  ballot  printed  with  all  the  candidates  in  one  sec- 
tion, any  voter  can  vote  for  any  five  candidates  he  pleases,  wholly  ir- 
respective of  the  positions  of  their  names  upon  the  ballot. 

[2]  There  is  another  alternative  method  of  preparing  the  ballot,  and 
one  that  would  be  ideally  fair,  so  far  as  I  can  see,  and  that  is  to  print 
the  names  of  all  the  candidates  in  rotation,  so  that  the  name  of  each 
candidate  will  appear  in  the  same  order  of  precedence  on  an  equal  num- 
ber of  ballots  as  far  as  practicable.  For  example,  if  it  be  assumed  that 
there  will  be  4  parties  making  nominations,  then  there  will  be  20  names 
in  all.  If  consecutive  numbers  from  1  to  20  be  assigned  to  these  names, 
and  the  ballots  be  printed  in  20  different  forms,  so  that  number  1  shall 
take  the  lead  on  the  ballot  in  every  twentieth  election  district,  and  num- 
ber 2  on  the  ballot  in  every  twentieth  election  district,  and  nvmiber  3 
on  the  ballot  in  every  twentieth  election  district,  and  so  on  down 
through  the  list,  each  candidate  would  in  the  aggregate  and  in  all  the 
election  districts,  considered  together,  receive  practically  an  equal  ad- 
vantage with  all  other  candidates,  so  that  each  one  would  stand  sub- 
stantially an  equal  number  of  times  as  first  and  second  and  so  on  to 
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twentieth  on  the  ballots  taken  as  a  whole.  A  direction  to  this  effect, 
however,  would  nullify  the  legislative  provision  above  quoted  that  the 
groups  of  candidates  of  the  various  political  parties  shall  take  preced- 
ence according  to  the  size  of  the  vote  of  that  party  for  Governor  at 
the  last  election,  and  such  a  nullification  could  be  made  only  upon  tiie 
ground  that  the  legislation  was  unconstitutional.  In  view  of  the  prin- 
ciple that  a  judge  sitting  at  Special  Term  should  hesitate  to  declare 
legislation  unconstitutional,  I  do  not  think  I  should  go  to  the  extent  of 
directing  rotation  of  the  different  political  groups  of  candidates  so  as 
to  deprive  those  groups  of  the  advantage  6f  precedence  conferred  upon 
them  by  the  statute  above  quoted. 

[3]  There  is  still  another  alternative,  however,  presented  by  the  in- 
tervener on  behalf  of  the  Democratic  County  Committee  and  approved 
by  counsel  for  the  New  York  Prohibition  County  Committee,  as  well 
as  counsel  for  the  relator,  and  that  is  to  print  the  names  of  each  set 
of  party  candidates  in  rotation  within  the  set,  so  that  each  Republican 
candidate  shall  receive  first  place  in  every  fifth  election  district ;  each 
Democratic  candidate  shall  receive  sixth  place  (that  being  the  ordinal 
number  of  the  first  Democratic  candidate)  in  every  fifth  election  dis- 
trict; each  Socialist  candidate  shall  receive  eleventh  place  (that  being 
the  ordinal  number  of  the  first  Socialist  candidate)  in  every  fifth  elec- 
tion district,  and  each  Prohibition  candidate  shall  receive  .sixteenth 
place  (that  being  the  ordinal  number  of  the  first  Prohibition  candidate) 
in  every  fifth  election  district,  giving  effect  in  the  case  of  each  set  to 
the  statutory  precedence  depending  on  the  party  vote  for  Governor. 
Such  a  method  would  go  as  far  as  it  is  possible  to  go,  without  nullify- 
ing the  statute  granting  that  precedence,  toward  eliminating  the  gross 
injustice  that  heretofore  has  prevailed  in  the  form  of  the  ballots  em- 
ployed, although  it  is  not  ideal,  because  it  still  gives  an  advantage  to 
the  particular  group  of  candidates  representing  the  political  party  that 
happened  to  cast  the  largest  vote  for  Governor  at  the  last  preceding 
election.  As  that  is  as  far  as  I  can  go  without  declaring  such  statu- 
tory precedence  unconstitutional,  which  I  am  unwilling  to  do,  my  grant- 
ing of  the  motion  is  limited  as  above  indicated.  I  regret  that  the  mani- 
fest necessity  for  a  prompt  decision,  so  as  to  speed  the  case  on  its 
way  to  an  appeal,  and  the  pressure  of  other  motions  awaiting  decision, 
render  it  impossible  for  me  to  give  the  questions  presented  more  de- 
liberate and  thorough  consideration  and  study. 

Motion  granted  to  the  extent  indicated,  but  in  all  other  respects  de- 
nied, without  costs.    Settle  order  on  notice. 


WALSH  T.  BOYLE  et  aL 

(Supreme  Court,  Appellate  DlvlsloD,  First  Department.    Angnst  16,  1917.) 

1.  EJECTIONS  €=»22 — Obder  of  Naues  on  Baudot — I>i8ceimination. 

Election  Law  (Consol.  Lows,  c.  17)  §  331,  subd.  3,  as  added  by  Laws  1913, 
C.  821,  and  amended  by  Laws  1916,  c.  5.S7,  i  37,  with  reference  to  general 
officers  provides  that  the  names  of  all  candidates  for  any  office  shall  be 
printed  In  a  separate  section,  and  the  names  of  all  candidates  printed  In 

C3>For  other  caaaa  sea  same  topic  ft  KEX-NUMBER  In  all  Key-Numberea  Dlsest*  ft  Indexes 
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tbeir  appropriate  section  In  sncb  order  as  the  board  of  dectlcms  may 
direct;  precedence  being  given,  except  as  otherwise  provided,  to  the  candi- 
date of  the  party  which  polled  the  highest  number  of  votes  for  Governor 
at  the  last  preceding  electloa  .  Section  58,  as  added  by  Laws  1911,  c.  891, 
and  amended  by  Laws  1914,  c.  "244,  {  8,  with  reference  to  primary  ballots, 
requires  that  the  order  in  which  the  names  of  candidates  shall  appear  be 
determined  by  lot  The  board  of  elections  followed  its  usual  custom  In 
arranging  to  print  the  names  of  all  candidates  for  the  office  of  Justice  of 
the  City  Court  of  New  York  for  the  full  term,  five  In  number,  in  one  sec- 
tion; the  names  of  the  Republican  candidates  having  precedence  and  the 
order  of  printing  the  several  names  being  determined  by  lot  Relator,  one 
of  the  Justices,  instituted  proceedings  for  a  peremptory  writ  of  mandamus 
to  direct  the  board  of  elections  as  to  the  manner  in  which  the  names  of 
the  candidates  should  be  arranged  upon  the  ballot  claiming  that  the  meth- 
od to  be  followed  by  the  board  is  unnecessarily  arbitrary  and  discrimina- 
tory, and  In  violation  of  Const,  art.  1,  S  1.  which  provides  that  no  dtlzen 
shall  be  deprived  of  any  of  the  rights  or  privileges  secured  to  any  citi- 
zen, unless  by  the  law  of  the  land  or  the  Judgment  of  his  peers,  neld, 
that  the  method  adopted  by  the  board  was  not  discriminatory  and  achi- 
trary. 

2.  Elections    ^3173 — Ballots— AaaANOUCENT    or    Xaioes— Sefabatk    Sec- 

tions. 

The  arrangement  of  all  candidates  for  Justice  of  the  City  Court  in  me 
section  was  proper,  as  each  Justice  was  not  a  separate  officer,  within  Elec- 
tion Law,  $  331,  subd.  3,  requiring  that  the  names  of  candidates  for  eadi 
position  shall  be  in  a  separate  section. 

3.  Mandaitus  €=374(3) — Intebfbbence  with  Election  Boasd. 

A  court  should  not  by  mandamus,  attempt  to  direct  the  board  of  elec- 
tions in  the  exercise  of  the  discretion  vested  in  it  by  the  Legislatnre  in 
arranging  the  order  of  the  names  of  candidates  upon  the  ballot  unless  Its 
actions  are  so  unjust,  arbitrary,  and  discriminatory  as  to  shock  the  con- 
science, as  violative  of  all  right  and  fair  play. 

Sheam,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  John  L.  Walsh  for  a  peremptory  writ  of  mandamus 
against  Edward  F.  Boyle  and  others,  as  custodians  of  primary  records 
and  as  commissioners  of  elections,  etc.  From  an  order  of  the  Special 
Term  (166  N.  Y.  Supp.  678),  granting  in  part  and  denying  in  part  the 
application,  Walsh  appeals.  Order  reversed,  and  motion  for  peremp- 
tory writ  denied,  without  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING. 
PAGE,  and  SHEARN,  JJ. 

Herbert  C.  Smyth,  of  New  York  City,  for  relator. 

Abraham  S.  Gilbert,  of  New  York  City,  for  Republican  County 
Committee. 

Leonard  J.  Obermeier,  Deputy  Atty.  Gen.,  for  Attorney  General. 

James  A.  Foley  and  John  G.  Saxe,  both  of  New  York  City,  for 
Democratic  County  Committee. 

Samuel  J.  Rosensohn,  of  New  York  City,  for  board  of  elections. 

Albert  S.  Bard,  of  New  York  City,  for  Citizens'  Union. 

CLARKE,  P.  J.  Section  331  of  the  Election  Law  provides  generally 
for  the  printing  of  an  official  ballot  Subdivision  3  of  that  section  has 
special  reference  to  ballots  for  general  officers : 

«s»For  oUtw  GUM  ««•  MUM  topio  *  KSY-NUUBSa  la  aU  K«r-Namb«red  DIcmU  *  Iiidu« 
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"3.  BaUoU  for  General  Offleers.  The  names  ©f  all  candidates  for  any  one 
oflBce  shall  be  printed  In  a  separate  section,  and  the  sections  shall  be  In  the 
customary  order  of  the  offices  and  shall  he  numbered  from  one  upward  by  a 
numeral  printed  In  the  upper  right  hand  corner  of  the  section.  The  names  of 
candidates  shall  be  printed  In  their  appropriate  section  In  such  order  as  the 
board  of  elections  may  direct,  precedence,  however,  being  given,  except  as  here- 
in otherwise  provided,  to  the  candidate  of  the  party  which  poUed  the  highest 
number  of  votes  for  Governor  at  the  last  preceding  election  for  such  ofllter, 
and  so  on.  At  the  top  of  each  section  in  the  center  shall  be  printed  on  lone 
line  the  title  of  the  office.  On  the  same  line,  to  the  left  of  such  title  and  im- 
mediately above  the  emblems  and  voting  squares,  there  shall  be  printed  a 
direction  as  to  the  number  of  candidates  for  whom  a  vote  may  be  cast,  which 
direction  shall  be  punctuated  by  an  exclamation  point.  If  two  or  more  candi- 
dates are  nominated  for  the  same  office  for  ditFerent  terms,  the  term  for  which 
each  is  nominated  shall  be  printed  as  a  part  of  the  title  of  the  office.  •  *  *  " 
Laws  1916,  c.  537,  §  37. 

The  board  of  elections,  pursuant  to  the  provisions  of  this  section, 
have  arranged  to  print  the  names  of  the  five  candidates  for  justices 
of  the  City  Court  for  the  city  of  New  Yoric  for  full  terms  in  one  sec- 
tion ;  the  names  of  the  Republican  candidates  having  precedence  over 
the  names  of  the  Democratic  candidates,  and  so  on  through  the  list 
of  candidates  of  other  parties.  The  board  of  elections  have  also  ar- 
ranged to  print  the  names  on  the  official  ballot  to  be  voted  for  at 
the  official  primaries.  The  order  in  which  names  are  printed  upon, 
the  primary  ballot  is  provided  in  section  58  of  the  Election  Law  irs 
the  following  language: 

"The  order  in  which  the  names  of  candidates  shall  aj>pear  under  the  title 
of  an  office. shall  be  determined  by  the  board  or  officer  with  whom  designations 
are  filed  by  lot  in  the  presence  of  the  candidates  or  their  representatives,  if 
present,  and  other  persons  required  to  be  notified."    Laws  1914,  c.  244,  §  8. 

There  are  to  be  elected  at  the  general  election  this  year  five  justices 
of  the  City  Court,  each  for  the  full  term,  and  one  justice  to  fill  an 
unexpired  term.  The  relator  is  one  of  the  sitting  justices  whose  term 
is  about  to  expire.  He  has  instituted  this  proceedmg  to  obtain  a  per- 
emptory writ  of  mandamus  to  direct  the  board  of  elections,  who  are 
also  custodians  of  primary  records,  as  to  the  manner  in  which  the 
name  of  the  candidates  shall  be  arranged  upon  the  ballot,  claiming 
that  the  method  heretofore  followed,  and  which  it  is  agreed  the  board 
proposes  to  adopt  this  year,  is  unnecessarily  arbitrary  and  discrim- 
inatory, and  hence  void,  as  unconstitutional,  in  violation  of  section  1 
of  article  1  of  the  Constitution,  which  provides : 

"No  member  of  this  state  shall  be  disfranchised,  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  dtlzea  thereof,  unless  by  the  law  of  the 
land,  or  the  judgment  of  his  peers." 

Section  5  of  article  2  of  the  Constitution  provides : 

"All  Sections  by  the  citizens,  except  for  such  town  officers  as  may  by  law 
be  directed  to  be  otherwise  chosen,  shall  be  by  ballot,  or  by  such  other  method 
as  may  be  prescribed  by  law,  provided  that  secrecy  in  voting  be  preserved." 

Except  in  certain  sections  of  the  state,  where  voting  by  the  ballot 
machine  is  provided  for,  the  Legislature  has  provided  for  a  secret  offi- 
cial ballot,  upon  which  are  printed  the  names  of  all  the  candidates  for 
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all  the  offices  to  be  voted  for  at  a  given  election.  After  many  years 
of  experiment  of  various  kinds,  it  has  adopted  what  may  be  termed  a 
modified  form  of  the  Massachusetts  ballot.  In  that  state  there  is  an 
educational  qualification  for  voters,  and  the  candidates  for  office  are 
grouped  in  alphabetical  order  in  separate  sections  for  each  office,  to 
be  filled  without  party  emblem.  There  being  no  such  educational  qual- 
ification provided  by  the  Constitution  of  this  state,  the  Legislature, 
having  done  away  with  the  party  column  system  of  ballot,  by  which  one 
cross  made  in  the  circle  at  the  head  of  the  party  column  voted  all  the 
candidates  of  the  party  from  Governor  to  coroner,  has  provided  the 
group  system  for  each  office ;  the  party  affiliation  of  each  candidate  be- 
ing indicated  by  a  party  emblem  on  the  same  line  with  the  candidate's 
name  and  to  the  left  thereof.  As  the  Court  of  Appeals  said  in  the  Mat- 
ter of  Hopper  v.  Britt,  203  N.  Y.  at  page  155,  96  N.  E.  371,  37  L.  R- 
A.  (N.  S.)  825,  Ann.  Cas.  I913B,  172: 

"As  long  as  the  face  of  the  ballot  is  a  plane  surface,  whldi  has  always  been 
the  case  with  ns,  and  there  is  a  party  column,  some  party  must  have  the  first 
place." 

So  it  has  been  provided  since  1896  that  precedence  shall  be  given  to 
the  candidate  of  the  party  which  polled  the  highest  number  of  votes  for 
Governor  at  the  last  preceding  election  for  such  officer.  The  validity 
of  this  rule  seems  never  heretofore  to  have  been  questioned,  and  it  was 
assumed  l^  the  Court  of  Appeals  in  the  case  just  cited.  The  provision 
which  put  a  party. column  first  on  the  ticket  when  the  ballot  con- 
tained party  coltunns  has  been  applied  by  the  Legislature  to  the  individ- 
ual candidates  in  their  respective  groups,  now  that  the  party  column 
has  been  abolished.  As  some  one  must  be  first,  and  there  must  be  some 
rule  as  to  who  shall  be  first,  the  rule  adopted  was  probably  based  upon 
the  proposition  of  convenience  to  the  greatest  number,  decided  by  the 
result  of  the  preceding  election. 

[  1  ]  We  find  no  difficulty  with  so  much  of  the  law,  therefore,  as  pro- 
vides for  the  initial  place  in  each  group  to  be  given  to  the  candidate  of 
the  prevailing  party  at  the  last  previous  election,  as  this  rule  has  been 
followed  without  question  for  21  years;  but  it  is  claimed  that-  when  a 
certain  number  of  officers  are  to  be  elected  in  the  same  group,  as,  for 
instance,  justices  of  the  Court  of  Appeals,  justices  of  the  Supreme 
Court,  justices  of  the  City.  Court,  or  coroners,  that  an  unfair  and  dis- 
criminatory advantage  is  given  to  the  earlier  candidates  against  those 
lower  down  upon  the  list.  It  has  been  recognized  that  there  was  some 
advantage  in  the  higher  position,  and  therefore  it  was  considered  by 
the  Legislature  that  an  alphabetical  arrangement  would  give  an  advan- 
tage to  candidates  whose  names  began  in  the  earlier  part  of  the  alphabet 
over  those  lower  down,  and  therefore  to  equalize  the  chances,  to  give  a 
fair  opportunity  to  the  man  whose  name  began  with  "W"  with  the  man 
whose  name  b^an  with  "A,"  the  Primary  Law  provided  that  the  order 
in  which  the  names  of  candidates  should  appear  "shall  be  determined  by 
the  board  or  officer  with  whom  designations  are  filed  by  lot  in  the 
presence  of  the  candidates  or  their  representatives  if  present,  and  other 
persons  required  to  be  notified." 
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This  one  fair  chance  having  been  given  for  determining  the  position 
in  the  party  group  in  which  all  had  an  equal  chance  the  board  in  the 
exercise  of  the  discretion  conferred  upon  it  has  preserved  that  order 
ascertained  for  the  primary  election,  which  is  a  part  of  our  legal  bal- 
loting machinery,  for  the  general  ballot,  and  it  cannot  be  said  that  this 
method  of  determining  precedence  is  any  more  discriminatory  or  arbi- 
trary than  any  other  method  which  might  be  picked  out  for  under  any 
method  which  the  wit  of  man  could  devise  some  one  must  be  first  and 
some  one  last. 

[I]  The  relator  claims  that  the  arrangement  of  all  the  candidates  for 
justices  of  the  City  Court  in  one  section,  with  the  instruction  upon  the 
face  of  the  ballot  to  vote  for  five  only,  is  improper,  and  that,  as  each 
justice  is  a  separate  officer,  the  candidates  for  each  position  should  be 
in  a  separate  section.  But  the  office  of  justice  of  the  City  Court  is  one, 
although  there  may  be  many  justices,  and  the  law  expressly  provides 
for  the  inclusion  in  one  section  of  all  candidates  for  any  one  office. 
This  has  been  the  custom  in  this  state  for  many  years ;  the  arrange- 
ment being  based  upon  the  proposition  that  each  justice  shall  have  a 
clear  plurality  over  all  other  candidates  for  the  office  of  justice.  Any 
other  arrangement  might  bring  about  minority  representation.  While 
this,  in  the  opinion  of  some,  might  be  desirable,  it  has  not  met  with  the 
general  approval  of  the  public  or  the  Legislature. 

[3]  Tlus  court  is  not  vested  with  legislative  powers.  The  Legisla- 
ture has  fixed  the  form  of  ballot  to  be  used,  and  unless  its  acts  are 
violative  of  constitutional  provisions  they  must  be  upheld.  Nor  should 
the  court  by  mandamus  attempt  to  direct  the  board  of  elections  in  the 
exercise  of  the  discretion  vested  in  it  by  the  Legislature  in  arranging 
the  order  of  the  names  of  candidates  upon  the  ballot,  especially  when 
that  board  follows  tiie  rule  of  action  laid  down  by  the  Legislature  in 
the  preparatictti  of  the  initial  ballot  in  the  scheme  of  election,  to  wit,  the 
primary,  unless  its  action  is  so  unjust,  arbitrary,  and  discriminatory 
as  to  ^ofk  the  conscience,  as  violative  of  all  right,  decency,  and  fair 
play. 

The  decision  made  by  the  learned  justice  at  Special  Term,  which  re- 
quires the  board  to  print  the  names  in  rotation  in  different  election  dis- 
tricts, not  only  finds  no  warrant  in  law,  but  would  introduce  great  ad- 
ditional trouble  and  confusion  in  our  already  complicated  system  of 
elections,  in  the  printing  and  distribution  of  the  ballots,  and  in  the 
cotmting  and  in  the  canvassing  of  the  votes,  and  in  each  election  dis- 
trict there  would  be  the  same  discrimination,  of  some  one  being  first 
and  some  being  last,  as  now  exists. 

The  conclusions  drawn  by  zealous  counsel  from  their  arrangement 
of  recent  election  figures  are  to  a  considerable  extent  theoretical  and 
without  facts  to  support  them.  Wherever  therte  is  an  active  contest, 
with  the  necessary  publicity  incident  thereto,  the  candidates  low  in  the 
lists  have  no  difficulty  in  being  elected ;  but,  with  the  large  number  to 
be  chosen  and  the  consequent  indiflference  of  the  public  and  ignorance 
of  the  personality  of  said  candidates,  the  electors  may  often  decline 
to  vote,  and  so  the  discrepancies  in  the  number  of  ballots  may  be  ac- 
counted for.    To  substitute  for  this  failure  to  vote  an  arbitrary  ai> 
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raiigementj  changing  the  order  in  Iho  several  election  districts,  in  an 
attempt  to  average  up  ignorance  and  indifference,  seems  a  fanciful  and 
far-fetched  way  to  bring  about  an  intelligent  election  of  the  best  men 
for  public  officers.  Any  scheme  of  arrangement  can  be  criticized  as 
arbitrary  and  discriminatory,  when  the  mind  is  fastened  upon  the  one 
proposition  that  position  on  the  ballot  is  the  important  thing.  But 
what  the  law  provides  is  that  the  ballot  shall  furnish  to  each  elector  an 
opportunity  to  express  his  choice,  and  if  all  the  names  are  printed  in 
the  same  style  under  the  same  appropriate  headings,  each  individual  is 
given  a  fair  and  equal  opportunity  to  express  his  own  choice,  and  no 
constitutional  provision  against  disfranchisement  is  violated.  Discrep- 
ancies in  totals  and  failure  to  vote  are  attributable  to  ignorance,  in- 
difference, and  perhaps  deliberation,  rather  than  to  an  arbitrary,  dis- 
criminatory, unfair  ballot. 

The  order  appealed  from  should  be  reversed,  and  the  motion  for  a 
peremptory  writ  of  mandamus  denied,  but  without  costs.  Settle  order 
on  notice. 

LAUGHLIN,  PAGE,  and  DOWLING,  JJ.,  concur. 

LAUGHLIN,  J.  I  concur  fully  in  the  opinion  of  Presiding  Justice 
CLARKE  and  in  the  views  expressed  by  Mr.  Justice  SHEARN,  ex- 
cepting in  so  far  as  he  holds  that  the  determination  to  print  the  names 
of  the  several  candidates  in  the  same  relative  position  on  all  the  bal- 
lots is  unnecessarily  unfair,  arbitrary,  and  discriminatory,  and  that  a 
writ  of  mandamus  should  issue  prohibiting  it. 

SHEARN,  J.  (dissenting).  This  controversy  has  to  do  with  the 
proper  order  of  printing  the  names  of  candidates  upon  the  general 
election  ballots,  where  several  individuals  are  to  be  elected  to  the  same 
general  office.  In  the  case  at  bar  the  office  is  justice  of  the  City  Court 
of  the  city  of  New  York ;  there  being  six  terms  to  fill  Section  331  of 
the  Election  Law  provides  generally  for  the  printing  of  an  official 
ballot,  and  subdivision  3,  having  special  reference  to  ballots  for  gen- 
eral officers,  provides,  among  other  things,  as  follows : 

"3.  BaHota  for  Oeneral  Offloera.    The  names  of  all  candidates  for  any  one 

office  shall  be  printed  In  a  separate  section,  and  the  secticms  shall  be  In  the 
customary  order  of  the  offices  and  shall  be  numbered  from  one  upward  by  a 
numeral  printed  In  the  upper  right  hand  corner  of  the  section.  The  names  of 
candidates  shall  be  printed  In  their  appropriate  section  In  such  order  as  the 
board  of  elections  may  direct,  precedence,  however,  being  given,  except  as 
herein  otherwise  provided,  to  the  candidate  of  the  party  which  polled  the 
highest  number  of  votes  for  Governor  at  the  last  preceding  election  for  such 
officer,  and  so  on.  At  the  top  of  each  section  in  the  center  shall  be  printed  (X> 
one  line  the  title  of  the  office.  On  the  same  line,  to  the  left  of  sudi  title  and 
immediately  above  the  emblems  and  voting  sqnares,  there  diall  be  printed  a 
direction  as  to  the  number  of  candidates  for  whom  a  vote  may  be  cast,  whidi 
direction  shall  be  punctuated  by  an  exclamation  point  If  two  or  more  candi- 
dates are  nominated  for  the  same  office  for  different  terms,  the  term  for  which 
each  Is  nominated  shall  be  printed  as  a  part  of  the  title  of  the  office.    •    •    •  " 

The  board  of  elections,  following  its  usual  custom,  is  arranging  to 
print  the  names  of  all  candidates  for  the  office  of  justice  of  the  City 
Court  of  the  city  of  New  York  for  full  terms  in  one  section;  the 
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n&tnes  of  the  Republican  candidates  having  precedence  and  the  order 
of  printing  the  several  names  being  determined  by  lot.  The  law  pre^' 
scribes  no  method  for  determining  the  order  of  printing  names  upon 
an  official  ballot,  except  among  political  parties;  but  the  practice  of 
the  board  of  elections  is  to  adopt  the  order  in  which  the  names  ap- 
pear upon  the  primary  ballot,  which  order  is,  by  section  58  of  the 
Election  Law,  required  to  be  determined  by  lot. 

Where  several  candidates  are  to  be  voted  for  in  a  gfroupi  it  appears 
that  in  the  elections  held  with  this  form  of  ballot,  evidently  as  a  re- 
sult of  ignorance  or  indifference,  a  large  percentage  of  voters,  some- 
times as  high  as  30  per  cent,  fail  to  vote  for  more  than  one  candi- 
date, and  in  each  party  there  is  a  shrinkage  of  approximately  20  per 
cent,  in  the  vote  of  each  candidate  from  the  first  place  to  each  succeed- 
ing lower  place  on  the  ballot.  While  there  is  no  competent  proof  that 
the  variance  in  the  vote  is  due  to  the  relative  position  of  the  names  on 
the  ballot,  the  figures  and  tabulations  submitted  strongly  indicate  that 
such  is  the  case.  The  advantage  of  the  first  place  in  a  group  of  four 
to  six  candidates  is  estimated  by  men  experienced  in  the  working  of 
the  Election  Law  to  amount  to  fully  20,000  votes  in  a  judiciary  dec- 
tion  in  the  counties  of  New  York  and  the  Bronx.  This  situation  has 
led  to  sharp  criticism  of  tiie  method  of  determining  the  order  of  print- 
ing tiie  names  by  lot  as  one  calculated  to  make  the  election  of  judges 
a  sort  of  lottery,  and  in  this  proceeding  the  method  and  the  group 
form  of  ballot  are  assailed  as  illegal. 

It  is  contended,  first,  by  the  relator,  that  each  justice  of  the  City 
Court  of  the  city  of  New  York  holds  a  separate  office,  and,  as  the 
Election  Law  (section  331)  provides  that  "the  names  of  all  candi- 
dates for  any  one  office  shall  be  printed  in  a  separate  section,"  each 
vacancy  should  have  a  separate  section  on  the  ballot.  In  other  words, 
nominations  should  be  made  not  for  the  office  oi  justice  of  the  Citv 
Court,  but  to  fill  a  specified  and  particular  vacancy."  We  agree  with 
the  learned  justice  at  Special  Term  that  this  claim  is  unsound  and 
would  work  an  illegal  discrimination  against  voters.  It  would  not 
permit  one  to  vote  for  two  or  more  candidates  whose  names  were 
printed  in  one  section,  but  would  compel  the  voter  to  pick  a  single 
candidate  from  each  pair  or  set.  Further,  it  would  lead  to  the  elec- 
tion of  judges  who  failed  to  receive  the  greatest  number  of  votes. 
It  is  quite  true,  as  was  held  in  People  ex  rel.  Hart  v.  Goodrich,  180 
N.  Y.  522,  72  N.  E.  1148,  that  each  justice  holds  a  separate  office,  in 
the  sense  that  the  title  is  distinct,  and  no  justice  "has  any  concern 
to  defend  the  title  of  the  other";  but,  as  used  in  the  Election  Law, 
all  candidates  for  the  office  of  justice  of  the  City  Court  are  candi- 
dates for  one  and  the  same  office.  That  such  was  the  intention  is 
made  manifest  by  the  requirement : 

"If  two  or  more  candidates  are  nominated  for  the  same  ofiSce  for  different 
terms,  the  term  for  wblcb  eadi  Is  nominated  shall  be  printed  as  a  part  of  the 
title  of  the  office." 

This  would  be  meaningless  and  superfluous,  if  each  vacancy  were  to 
have  a  separate  section  on  the  ballot,  on  the  theory  that  each  was  a 
separate  office. 
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It  is  next  contended  by  the  relator  that  Ihe  determination  of  the  print- 
ing order  of  the  names  of  candidates  by  lot  or  chance  is  arbitrary, 
unfair,  and  capricious,  and  unnecessarily  so;  that  consequently  the 
board  of  elections  has  not  performed  its  duty  of  determining  in  a  fair 
and  lawfid  way  the  order  of  printing  names  and  may  be  compelled  so 
to  do.  The  learned  Special  Term  has  not  only  adopted  this  view,  but 
has  gone  further  and  prescribed  the  method  to  be  adopted  by  the  board 
of  elections,  namely,  by  requiring  the  printing  of  the  names  of  all  the 
candidates  in  rotation,  "so  that  each  candidate  for  an  office  will  occuj^ 
each  position  upon  the  ballot  held  by  candidates  of  the  party  nominat- 
ing him  an  equal  number  of  times  so  far  as  practicable."  Whether 
the  ingenious  system  worked  out  is  the  "ideal  system"  or  not,  it  is 
quite  beyond  the  power  of  the  court  to  prescribe  a  method  to  be  fol- 
lowed by  the  board  of  elections,  when  the  determination  of  the  matter 
is  committed  to  the  board  by  the  express  terms  of  the  statute.  There 
is  no  similarity  whatever  between  this  case  and  Matter  of  Duell  v. 
Board  of  Elections,  205  N.  Y.  80,  98  N.  E.  200,  or  Vass  v.  Britt,  209 
N.  Y.  557,  103  N.  E.  1134,  when  the  facts  are  closely  examined.  The 
merits  of  various  plans,  such  as  the  alphabetical  arrangement,  the  lot- 
drawing  scheme,  or  this  rotation  plan,  are  in  the  first  instance  for  the 
Legislature,  or  the  bodies  to  whom  it  has  delegated  its  power.  The 
court  may  determine  the  legality  of  any  method  adopted,  but  for  the 
court  to  prescribe  the  "ideal  plan"  is,  as  it  seems  to  me,  the  extreme 
of  judicial  legislation. 

Nevertheless,  if  the  board  of  elections  will  not  voluntarily  determine 
in  a  fair  way,  free  from  arbitrariness  and  unnecessary  prejudice  to  the 
rights  of  candidates,  the  order  of  printing  names  on  the  ballot,  it  is, 
of  course,  competent  for  the  court  to  compel  it  to  do  so,  and  one  meth- 
od of  doing  so  is  to  require  the  board  to  desist  from  a  method  that  is  il- 
legal. 

While  an  election  is  held,  not  for  the  benefit  of  candidates,  but  for 
the  public  benefit,  it  is  also  true  that  candidates  have  rights  and  in- 
terests that  are  entitled  to  protection.  It  has  been  held  by  the  Court 
of  Appeals,  in  Matter  of  Callahan,  200  N.  Y.  59, 93  N.  E.  262,  140  Am. 
St.  Rep.  626,  that  legislation,  to  be  valid,  must  not  discriminate  in 
favor  of  one  set  of  candidates  against  another.  The  board  of  elections 
cannot  do  what  the  Legislature  could  not  authorize.  Yet  the  proof 
shows  that  this  disposal  of  places  by  lot  and  maintaining  the  sam»  po- 
sition on  all  the  ballots  in  the  several  districts  tends  to  work  a  rank 
distinction  between  candidates,  so  great  as  to  be  often  determinative 
of  an  election.  If  it  were  necessary  to  have  certain  lucky  candidates 
monopolize  the  same  advantageous  position  on  all  the  ballots,  it  would 
be  fair  and  lawful,  and  within  the  power  of  the  Legislature,  to  provide 
that  the  order  be  determined  by  lot ;  but  it  is  not  shown  to  be  neces- 
sary, and  therefore  the  determination  of  the  matter  by  chance,  with 
its  resulting  unfair  discrimination,  is  merely  arbitrary  and  capricious, 
and  is  not  a  compliance  with  the  statute. 

It  is  quite  true  that  the  Court  of  Appeals  said  in  Matter  of  Hopper 
V.  Britt,  203  N.  Y.  155, 96  N.  E.  371,  37  L.  R.  A.  (N.  S.)  825,  Ann.  Cas. 
19I3B,  172,  dealing  with  tha  old  party  column  baUot,  that  some  party ' 
must  have  the  first  place,  and  assumed  that  the  position  of  law  giving 
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the  first  party  column  to  the  party  which  polled  the  highest  number  of 
votes  for  Governor  at  tiie  last  preceding  election  for  such  officer  was 
valid.  But  we  are  not  dealing  with  a  party  column  ballot,  and  there 
was  no  showing  of  unfair  discrimination  between  candidates  in  the 
case  referred  to.  The  practice  of  giving  preference  in  position  to  the 
party  which  polled  the  highest  number  of  votes  for  Governor  at  the 
last  preceding  election  for  such  officer  has  been  so  long  acquiesced  in 
that  the  court  should  hesitate  to  declare  imconstitutional  the  legislative 
act  sanctioning  it,  especially  where  no  serious  prejudice  or  discrimina- 
tion are  claimed  to  result  therefrom. 

The  Presiding  Justice  states,  and  indeed  seems  to  base  his  conclu- 
sion upon  the  assumption,  that,  where  there  are  several  names,  one 
must  necessarily  be  first,  and,  this  being  so,  the  method  of  determin- 
ing precedence  by  lot  is  as  fair  as  any  other  s)rstem,  even  though  preju- 
dice and  discrimination  result.  Of  course,  where  there  are  several 
names,  one  has  to  be  first ;  but  it  does  not  follow  at  all  that  the  same 
name  has  to  be  first  upon  all  the  ballots  and  in  every  election  district. 
That  is  the  whole  point  of  the  case.  There  is  no  necessity  for  this 
shown,  nor  can  any  be  suggested.  It  saves  some  trouble  on  the  part 
of  the  board  of  elections,  and  perhaps  some  expense,  to  determine  the 
matter  by  lot  or  chance;  but  this  does  not  seem  to  me  to  be  a  very 
persuasive  reason  for  permitting  the  choice  of  judges  to  be  largely  in- 
fluenced, if  not  actually  determined,  by  a  lottery,  no  matter  how  hon- 
estly and  fairly  the  lottery  is  conducted.  The  prejudice  and  discrimina- 
tion resulting  from  the  present  method  clearly  exist,  the  method  is 
unnecessary,  and  it  is  therefore  illegal. 

It  follows  that  the  order  appealed  from  should  be  modified,  by 
striking  out  the  requirement  that  the  board  of  elections  adopt  any 
particular  plan  prescribed  by  the  court,  and,  as  modified,  affirmed, 
without  costs. 


LOWENSTEIN  v.  SIMON  et  aL 
(Supreme  Conrt,  Appellate  Term,  rirst  Department     July  19,  1917.) 

CoRTBACTS  $=>322(5) — ^Action — ^Evidence — Right  to  Discount. 

In  an  action  on  an  agreement  whereby  the  defendants  were  to  famish 
the  materials  to  plaintiff  on  memorandum,  and  the  plaintiff  should  de- 
liver finished  dresses  to  the  defendants  at  an  agreed  price,  subject  to  the 
deduction  of  5  per  cent,  for  cash,  evidence  held  to  show  that  defendants 
were  entitled  to  the  discount  on  all  deliveries  before  a  certain  date. 

BUur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Samuel  Lowenstein  against  Louis  Simon  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.    Modified  and  affirmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WA^.JJ. 

Isaac  Steinhaus,  of  New  York  City,  for  appellants. 
Louis  B.  Brodsky,  of  New  York  City,  for  respondent. 

4=9For  otber  cases  sea  aune  topic  &  K&Y-NUMBER  In  all  Ker-Numbered  Digests  ft  ludezn 
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LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the  bal- 
ance claimed  to  be  due  for  the  work,  labor,  and  services  rendered  and 
materials  furnished  to  the  defendants  at  their  special  instance  and  re- 
quest. The  complaint  alleges  that  the  defendants  agreed  to  pay  there- 
for the  sum  of  $3,433.01,  and  that  the  defendants  are  entitled  to  a 
credit  of  $2,816.69  for  merchandise  furnished  by  them  and  cash  paid 
on  account,  leaving  a  balance  due  of  the  sum  of  $616.32.  The  trial 
justice  has  resolved  every  disputed  question  in  favor  of  the  plaintiff, 
and  rendered  a  judgment  in  his  favor  for  the  sum  of  $581.15.  The 
defendants  admit  that  there  is  some  amount  due  to  the  plaintiff,  but 
they  claim  that  the  trial  justice  has  erroneously  included  in  the  judg- 
ments items  for  which  the  defendants  are  not  liable.  The  record 
discloses  at  least  some  basis  for  a  finding  in  favor  of  the  plaintiff  on 
every  disputed  item  of  the  account,  but  I  think  that  the  trial  justice 
should  have  deducted  from  the  alleged  agreed  price  a  discount  of  5 
per  cent. 

It  appears  undisputed  that  the  plaintiff  is  a  manufacturer  of  dresses ; 
that  he  agreed  to  make  up  the  defendants'  materials  for  them  at  agreed 
prices,  that  the  arrangement  between  the  parties  was  that  the  defend- 
ants were  to  furnish  the  materials  to  the  plaintiff  on  memorandum, 
charging  the  plaintiff  an  agreed  price  for  the  goods,  and  that  plain- 
tiff should  then  deliver  finished  dresses  to  the  defendants  at  a  price 
sufficient  to  cover  his  labor,  plus  the  value  of  the  materials  consigned 
on  memorandum  which  entered  into  the  dresses.  It  is  also  undisput- 
ed that  the  parties  agreed  upon  a  price  for  the  finished  articles  which 
was  to  be  subject  to  a  deduction  of  5  per  cent.  The  trial  justice  has, 
however,  found  in  favor  of  the  plaintiffs  for  the  entire  price  of  the 
finished  articles  without  any  discount,  deducting  therefrom  only  the 
value  of  the  materials  which  entered  into  the  dresses  and  the  cash 
payments.  The  only  testimony  which  could  possibly  justify  this  find- 
ing are  the  following  questions  and  answers : 

"Q.  And  you  agreed  to  give  the  Simons  a  discount  of  6  per  cent?  A.  On  a 
cash  basis.  Q.  Do  you  now  claim  that  only  In  the  event  of  cash  payments  they 
were  entitled  to  cash  discount?    A.  Yes ;  absolutely." 

Obviously,  if  the  defendants  were  entitled  to  a  discount  of  5  per 
cent  in  the  event  of  cash  payments,  they  can  be  deprived  of  this 
discount  only  if  and  in  so  far  as  they  failed  to  make  such  payments 
when  due.  It  appears  from  the  plaintiff's  bill  of  particulars  that  the 
merchandise  for  which  it  claims  was  delivered  to  tlie  defendants  be- 
tween October  13,  1916,  and  November  11,  1916.  Apparently  a  mem- 
orandum or  invoice  was  sent  with  each  consignment,  but  I  find 
nowhere  any  evidence  that  defendants  were  asked  to  pay  cash  on  de- 
livery, or  in  fact  that  they  ever  received  any  biU  or  request  to  pay  un- 
til about  November  13,  1916,  and  the  summons  in  this  action  was 
served  on  November  17th.  As  a  matter  of  fact,  it  appears  quite  plain 
that  upon  no  delivery  of  merchandise  made  prior  to  November  10th 
was  any  cash  due  from  the  defendants.  The  plaintiff  upon  this  point 
was  asked  the  following  question  and  gave  the  following  answer :  • 

"Q.  When  were  the  Simons  supposed  to  make  payments  to  you?  A.  As  soon 
as  we  delivered  the  goods  we  [sic]  were  to  take  (^  the  material  and  pay  me 
the  balance." 
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It  is  conceded  that  on  one  occasion  the  defendants  did  pay  $200  on 
request,  and  an  examination  of  plaintiff's  bill  of  particulars  shows 
that  on  no  date  up  to  November  10th  did  the  defendants,  owe  to  the 
plaintiff  a  single  dollar  for  goods  delivered  after  first  taking  off  the 
value  of  the  materials  sent  to  the  plaintiff  on  memorandum  and  not 
paid  for  by  him.  Under  these  circumstances,  if  the  defendants  were 
required  to  pay  cash  on  delivery  in  order  to  secure  discount,  they  failed 
to  make  such  payments  only  on  the  deliveries  of  November  10th  and 
November  11th,  in  so  far  as  these  exceeded  the  amount  of  the  ma- 
terials which  entered  into  ^e  dresses,  and  they  are  clearly  entitled  to 
a  discount  on  all  deliveries  made  prior  thereto  and  on  which  they 
owed  nothing.  The  discounts  up  to  that  date  amount,  according  to 
the  bill  of  particulars,  to  the  sum  of  $103.65,  and  the  judgment  should 
be  reduced  by  that  amount  to  tlie  sum  of  $477.50,  with  appropriate 
costs  in  the  court  below,  and  as  modified  affirmed,  without  costs. 

ORDWAY,  J.,  concurs.  BIJUR,  J.,  dissents,  and  votes  for  afHrm- 
ance. 


(101  Misc.  Rep.  89) 

BX)GABTr  v.  STANGB  et  ai 
(Supreme  Court,  Special  Term,  New  York  County.    July,  1917.) 

1.  Pabtition  €=»111(1) — Disposition  of  Pboceeds  of  Sate. 

In  partition  suit,  the  Talue  of  the  interest  of  each  share  owner  in 
property  is  the  value  of  his  undivided  interest,  considered  as  a  fraction 
of  the  whole  property,  and  not  particular  sum  of  money  he  would  re- 
ceive after  deduction  of  any  liens  of  other  share  owners  against  his  share. 

2.  Pabtition  «=>114(1,  4) — Attornkt's  Fees  and  Costs. 

In  partition  suit,  no  allowance  for  attorney's  fees  can  be  made  to 
guardians,  where  Infants  they  represent  have  no  personal  Interest  in 
properties  embraced  in  action,  but  they  are  entitled  to  payment  of  costo. 
8.  Pabtition  9=963(2) — Decbee. 

In  partition  suit,  evidence  is  not  admissible,  as  to  amount  of  lien  on 
premises  Involved,  of  receiver  of  rents  of  such  property,  who  was  appoint- 
ed in  another  action  between  different  parties,  and  is  not  party  to  parti- 
tion suit,  unless  decree  makes  provision  for  fixing  of  sudi  amount. 
4.  Partition  «=allO — Decree. 

A  referee  in  a  partition  suit  has  power,  and  it  is  his  duty,  to  adjourn 
the  closing  of  title  to  certain  parcels  of  land  purchased  by  one  of  the 
parties,  who  expects  to  apply  on  purchase  price  her  share  of  the  proceeds 
of  sale. 
6.  Pabtition  €=>73 — Decree. 

A  preliminary  order  In  a  partition  suit  may  direct  the  referee  in  such 
suit  to  ascertain  and  report  as  to  any  matters  not  before  mentioned  in 
snch  order,  but  incidental  to  the  matters  before  mentioned,  or  relating  to 
or  growing  out  of  the  Interlocutory  Judgment,  or  aK>ropriate  to  be  pro- 
vided for  in  the  final  judgment. 
6.  Pabtition  ^poliZ — Decbee. 

Final  Judgment  in  a  partition  suit  sufficiently  guards  the  Interests  of 
^teciflc  lienors  by  the  following  language:  "After  first  paying  from  the 
proceeds  of  such  other  parcels  the  spedUc  or  general  liens  thereon." 

AssFor  oUier  cases  ses  same  topic  A  KEiT-NUMBBS  in  all  Key-Numbered  Difests  ft  IndeaM 
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Action  by  William  P.  Fogarty  against  Mary  A.  Stange  and  others. 
On  motion  by  {daintiff  for  final  judgment  and  for  fixing  of  costs  and 
allowances  to  be  awarded  by  such  final  judgment.    Allowed  in  part. 

Frayer  &  Alden,  of  New  York  City  (Eugene  Frayer,  of  New  York 
City,  of  coimsel),  for  plaintiff. 

William  F.  Clare,  of  New  York  City,  for  defendant  Mary  A.  Stange 
and  others. 

Blandy,  Mooney  &  Shipman,  of  New  York  City  (Edmund  L.  Mooney 
and  Leon  M.  Woodworth,  both  of  New  York  City,  of  counsel),  for  de- 
fendant Nannie  H.  Fogarty. 

Alexander  &  Keenan,  of  New  York  City,  for  defendants  Fogarty 
and  Keenan,  as  executors  of  the  will  of  Helen  Keenan,  deceased,  and 
others. 

Joseph  A.  Keenan,  of  New  York  City,  for  defendant  Mary  J.  Brin- 
ley. 

Johnston  &  Johnston,  of  New  York  City  (Lewis  Johnston,  of  New 
York  City,  of  counsel),  for  defendants  Annie  Davis  and  Patrick  A. 
Fogarty. 

Edward  P.  Orell,  Jr.,  of  New  York  City,  for  defendants  Ellen  T. 
O'Reilly  and  others,  and  guardian  ad  litem  of  infant  defendant  J.  Van 
Holland  Davis. 

Clarke  &  Clarke,  of  New  York  City  (Richard  H.  Clarke,  of  New 
York  City,  of  counsel),  for  defendants  Hugh  P.  Skelly  and  others. 

McKenna  &  McKenna,  of  New  York  City,  for  defendant  Sarah  Mc- 
Kenna. 

Joseph  H.  Fargis,  of  New  York  City,  guardian  ad  litem  for  infant 
defendant  Hugh  Stange. 

Stephen  J.  McTague,  of  New  York  City,  for  Lillian  F.  Keenan, 
guardian  ad  litem  for  infant  defendant  Julie  M.  Keenan. 

Dean,  Tracy  &  McBarron,  of  New  York  City,  for  Lawyers  Title  & 
Trust  Co.  and  Albert  F.  D'Oendi,  executors  of  the  will  of  Mary  M. 
Johnston,  deceased. 

George  L.  Ehrhardt,  of  New  York  City,  for  defendant  William  P. 
Fogarty  as  administrator. 

Hugh  E.  O'Reilly,  of  New  York  City,  guardian  ad  litem  of  infant 
defendants  O'Reilly. 

Charles  O.  Maas,  of  New  York  City,  for  James  P.  Campbell,  as  ex- 
ecutor. 

M.  Edward  Kelley,  of  New  York  City,  for  John  E.  Connolly,  re- 
ceiver. 

Adolph  E.  Gutgsell,  of  New  York  City,  receiver  of  the  property 
of  William  P.  Fogarty. 

John  J.  Lenehan,  of  New  York  City,  for  Loretta  E.  Cosgrove,  and 
for  Joseph  M.  O'Brien  and  Loretta  E.  Cosgrove,  as  trustees,  lienors. 

Paskus,  Gordon  &  Hyman,  of  New  York  City,  for  Kips  Bay  Brew- 
ing &  Malting  Co. 

GIEGERICH,  J.  Although  this  motion  is  in  form  for  final  judg- 
ment, upon  the  argument  it  was  agreed  that  no  attempt  at  this  time 
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should  be  made  to  settle  the  terms  of  the  final  judgment,  but  that  the 
court  should  fix  the  allowances  to  be  granted  and  should  determine 
sundry  questions  raised  in  other  motions  made  concurrently  with  this 
motion,  and  that  all  other  questions  raised  by  such  motions  should 
stand  over  until  the  entry  of  the  final  judgment,  which  will  have  to 
await  the  accounting  of  the  receiver  of  the  rents  of  the  properties  em- 
braced in  this  proceeding,  which  accounting  will  have  to  be  held  in  an- 
other action  in  which  the  receiver  was  so  appointed,  and  will  also  have 
to  await  the  report  of  the  referee  to  be  appointed  in  the  order  to  be 
entered  hereon  upon  various  questions  to  be  stated  in  that  order. 

First,  with  respect  to  the  allowances,  only  one  serious  question 
is  raised,  and  that  relates  to  the  right  of  the  defendant  Patrick  A.  Fo- 
garty  to  participate  in  the  $2,000  which  is  conceded  should  be  appor- 
tioned among  the  defendants.  Patrick  A.  Fogarty  is  the  owner  of  an 
undivided  one-eighth  of  the  properties  embraced  in  the  action;  but 
there  are  liens  against  his  undivided  interest  aggregating  such  an 
amount  that  his  share  of  the  net  proceeds  of  sale,  based  upon  the  prices 
realized,  will  fall  short  of  the  aggregate  of  the  liens,  so  that  there  will, 
in  fact,  be  no  amount  whatever  payable  to  him  from  the  hands  of  the 
referee.  The  plaintiff  ovvns  an  undivided  one-eighth  share,  and  the 
defendants,  among  them,  have  the  other  seven-eighths.  The  practical 
effect  of  refusing  any  allowance  to  the  defendant  Patrick  A.  Fogarty 
would  be  to  divide  the  $2,000  permitted  by  the  statute  into  sixths,  in- 
stead of  sevenths,  after  deducting  a  small  allowance  to  be  made  to 
one  of  the  defendants,  who  has  a  dower  interest  in  some  of  the  prop- 
erties. No  authorities  are  cited  on  either  side,  and  I  am  unable  to  see 
how  it  would  be  practicable,  or  in  fact  possible,  to  make  the  allowances 
to  the  defendants  at  this  time,  if  those  allowances  are  to  be  based  upon 
the  amounts  they  are  severally  to  receive  from  the  referee.  Conced- 
edly,  some  of  the  amounts  which  will  have  to  be  deducted  from  the 
gross  proceeds  of  sale,  in  order  to  arrive  at  the  net  proceeds  of  sale 
divisible  among  the  owners  of  shares,  cannot  yet  be  determined,  and 
consequently  it  cannot  yet  be  determined  just  what  amounts  will  be 
coming  to  the  different  share  owners  irom  the  referee.  There  are  va- 
rious liens  upon  the  shares  of  various  defendants,  and  some  of  them 
have  liens  against  the  shares  of  each  other. 

[1]  Even  if  all  the  necessary  figures  were  obtainable  at  this  time, 
the  computations  required  to  arrive  at  the  results  logically  contemplated 
by  the  objections  would  be  elaborate  and  difficult.  The  latest  expres- 
sion of  our  highest  court  on  the  question  of  allowances  is  contained  in 
Warren  v.  Warren,  203  N.  Y.  250,  255,  96  N.  E.  417,  419,  in  which  the . 
court  said  that  as  to  the  plaintiff  the  value  of  the  subject-matter  is  the 
value  of  the  whole  property,  and  "as  to  each  defendant  it  is  the  value 
of  his  interest  in  the  property."  By  this  expression  I  think  is  meant 
the  value  of  the  undivided  interest  of  each  defendant,  considered  as  a 
fraction  of  the  whole  property,  and  not  the  particular  sum  of  money 
which  such  defendant  would  receive  after  the  deduction  of  any  mort- 
gages or  judgments  or  liens  of  other  share  owners  against  his  share  on 
account  of  his  having  received  more  than  his  share  of  rents,  or  any  liens 
■of  any  character.    Not  only  is  it  proper  in  the  ordinary  sense  of  lan- 
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guage  to  speak  of  the  interest  of  an  owner  of  an  undivided  one-eighth 
share  in  the  property  as  a  one-eighth  interest  in  the  property,  irrespec- 
tive of  liens,  but  in  a  very  substantial  and  real  sense  he  has  such  an  in- 
terest, and  it  properly  devolves  upon  him  to  make  any  contest  neces- 
sary to  establish  and  defend  that  fractional  interest  if  it  is  challenged 
in  whole  or  in  part  by  any  other  party  to  the  action.  The  money  rep- 
resenting his  fractional  share  is  his  money,  whether  it  is  all  to  be  paid 
to  him  by  the  referee,  or  whether  part  is  paid  to  him  and  part  to  his 
creditors,  or  whether  all  is  paid  to  his  creditors.  Plainly,  it  is  his 
money,  even  though  he  immediately  turns  it  over  to  his  creditors  after 
receiving  it ;  and  so,  too,  it  is  his  money  that  is  paid  to  his  creditors, 
although  the  payment  be  made  by  the  hand  of  the  referee. 

[2]  In  contending  for  his  fractional  share,  each  owner  makes  a  con- 
test for  the  benefit  of  the  lienors  upon  his  share,  all  of  them  being  unit- 
ed in  interest  in  that  share,  and  it  would  seem  to  be  proper  to  allow 
him  his  fractional  portion  of  the  $2,000  divisible  among  defendants. 
This  case  is  one  where  the  allowance  of  the  full  $4,000  permitted  by 
statute  is  wholly  inadequate  to  compensate  the  attorneys  for  the  labors 
involved.  I  will  allow  to  the  plaintiff  ^2,000  and  to  the  defendant  dow- 
ress,  Ellen  T.  O'Reilly,  the  sum  of  $75,  and  will  divide  the  remainder, 
amounting  to  $1,925,  into  shares  of  one-seventh  each,  amounting  to 
$275  each,  and  make  allowances  accordingly  to  the  various  defendants. 
The  above  allowance  to  Ellen  T.  O'Reilly  is  based  upon  the  amount  sh^ 
is  to  receive  on  account  of  rents,  as  well  as  her  interest  in  the  proceeds 
of  sale.  I  regret  my  lack  of  power  to  grant  any  allowances  to  the 
guardians,  because  the  infants  they  represent  have  no  personal  in- 
terest in  the  properties  embraced  in  the  action.  The  order,  however, 
should  provide  for  the  payment  of  their  costs  to  be  taxed. 

[3]  With  respect  to  other  provisions  of  the  order,  I  agree  with  the 
suggestion  made  in  the  brief  submitted  on  behalf  of  the  defendant  Nan- 
nie H.  Fogarty  that  there  should  be  a  provision  for  fixing,  in  this  action, 
the  amount  of  the  lien  of  the  former  receiver.  As  I  understand  it,  that 
receiver  was  appointed  in  another  action,  and  his  accounts  are  expect- 
ed to  be  passed  upon  and  the  amount  to  be  paid  him  fixed  in  that  otho" 
action ;  but  I  do  not  vmderstand  how  it  is  expected  that  any  proof  of 
the  result  in  the  other  action  can  be  put  in  evidence  in  this  action, 
which,  presumably,  has  different  parties,  unless  there  is  a  provision 
made  in  some  such  form  as  is  suggested  in  the  brief  referred  to  which 
will  be  binding  upon  the  parties  to  this  action.  Otherwise,  against  the 
objection  of  any  party  in  this  action,  the  referee  herein  would  not  be 
authorized  to  receive  in  evidence  any  order  or  judgment  in  an  action 
between  other  parties.  At  best,  the  situation,  as  I  understand  it,  is  an 
extraordinary  and  anomalous  one,  and  may  lead  to  complications,  since 
the  receiver  in  the  other  action  has  been  given  a  lien  in  this  action ;  but 
at  the  same  time  he  has  not  been  made  a  party  to  this  action  and  noth- 
ing done  in  this  action  can  be  binding  upon  him.  Manifestly,  if  prog- 
ress is  to  be  made  and  a  definite  conclusion  reached,  it  will  be  neces- 
sary in  some  way  to  establish  some  connection  between  the  two  actions 
so  far  as  this  lien  is  concerned. 
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[4]  With  respect  to  the  suggested  provision  in  the  order  adjourn- 
ing the  closing  of  title  to  certain  parcels  purchased  by  one  of  the  par- 
ties, who  expects  to  apply  on  the  purchase  price  her  share  of  the  pro- 
ceeds of  sale,  I  do  not  think  that  such  a  provision  is  necessary,  because, 
under  the  circumstances,  it  seems  clear  that  the  referee  has  power,  and 
it  is  his  duty,  to  adjourn  the  closing  in  any  case  where  the  purchaser 
wishes  to  offset  against  what  he  is  to  pay  the  referee  any  sum  that  he 
is  to  receive  from  the  referee. 

[5]  I  am  of  the  opinion  that  the  following  provision,  namely: 

"Ordered,  that  It  be  further  referred  to  said  referee  to  ascertain  and  re- 
port as  to  any  matters  not  hereinbefore  spediically  enumerated,  but  Incidental 
to  the  matters  hereinbefore  mentioned,  or  relating  to  or  growing  out  of  the 
interlocutory  judgment,  or  appropriate  to  be  provided  for  In  the  final  Judg- 
ment in  this  action" 

— suggested  in  the  same  brief,  might  well  be  incorporated  in  the  order 
to  be  entered  now,  so  as  to  avoid  the  delay  and  necessity  of  another 
application  to  the  court,  if  any  question  not  specifically  anticipated 
and  provided  for  in  other  portions  of  the  order  should  arise. 

[6]  I  have  carefully  considered  the  objections  made  on  behalf  of  the 
lienor  Cosgrove  to  the  proposed  third  paragraph  of  the  order  submit- 
ted by  the  ];daintiff,  but  am  satisfied  that  the  apprehensions  giving  rise 
to  such  objections  are  grotmdless.  That  paragraph  guards  the  inter- 
ests of  specific  lienors  by  the  following  language: 

"After  first  paying  from  the  proceeds  of  such  other  parcels  the  specific  or 
general  liens  thereon." 

Since  the  papers  were  submitted  I  have  received  from  the  attorneys 
for  the  executors  of  Helen  Keenan,  deceased,  a  letter  and  a  memoran- 
dum objecting  to  the  seventh  paragraph  of  the  order  as  proposed  by 
the  plaintiff's  attorneys,  and  complaining  that  no  previous  notice  had 
been  given  by  any  one  of  an  intention  to  obtain  such  a  provision. 
When  the  new  order  to  be  drafted  is  presented,  it  may  be  well  to  retain 
that  provision  tentatively,  and  at  the  time  the  new  order  is  presented 
for  settlement  briefs  may  be  handed  in  on  this  point.  I  wish  to  call  the 
attention  of  the  parties  to  the  fact  that  the  fourth  paragraph  of  the 
order  as  proposed  by  the  plaintiff  seems  to  exonerate  certain  parcels 
from  bearing  any  share  of  the  general  expenses  of  the  action,  and 
provides  that  only  the  respective  amounts  of  the  underlying  mortgages 
on  those  parcels  shall  be  deducted  from  the  gross  proceeds  of  sale  of 
those  parcels  in  arriving  at  the  net  proceeds  of  the  sales  of  those  par- 
cels for  distribution.  If  that  is  not  the  intention  of  the  section  referred 
to,  the  language  should  be  suitably  altered. 

Let  a  new  order  be  prepared  in  conformity  with  the  views  above  ox- 
pressed  and  presented  for  settlement  on  notice;  and,  in  order  that 
counsel  may  have  an  opportunity  to  attend  to  such  settlement  at  a  more 
suitable  time,  I  suggest  that  such  notice  of  settlement  be  given  for  a 
date  not  earlier  than  September  6th.  Upon  the  day  for  which  notice 
of  settlement  is  given,  let  all  papers  be  handed  in  to  the  clerk. 
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(101  Misc.  Rep.  109) 

ZITTBJIJ  et  al.  t.  FUHBMANN,  Mayor,  et  aL 

(Supreme  Court,  Special  Term,  Erie  Ctounty.    August  31, 1917.) 

Municipal  Cokpobations  «=>887 — Citt  and  Countt  Hall. — ^APPBOPSiATiONa 
Under  Laws  18S0,  c.  31,  M,  as  amended  by  Laws  1892,  c.  83,  with  refer- 
ence to  tlie  maintenance  of  a  city  and  county  hall,  and  proridlng  that 
the  expenses  shall  t>e  borne  equally  by  the  city  of  Buffalo  and  the  county 
of  Erie,  and  that  all  appropriations  therefor  shall  be  paid  to  the  trustees, 
who  shall  yearly  ascertain  the  amount  required,  and  certify  the  same  to 
the  board  of  supervisors  of  said  county  and  to  the  common  council  of  said 
city,  and  tliat  it  shall  be  the  duty  of  the  board  of  supervisors  and  the 
common  council  to  provide  in  equal  proportions  the  amount  of  money  re- 
quired, and  place  the  same  in  the  treasury  of  said  city  and  county,  respec- 
tively, subject  to  the  order  of  the  trustees  for  such  purposes,  the  city 
council,  in  making  appropriations  for  the  coming  year,  may  take  into 
consideration  the  moneys  already  in  the  hands  of  the  trustees  having 
charge  of  the  hall. 

Application  for  peremptory  writ  of  mandamus  by  Wadsworth  J.  Zit- 
tel  and  others,  Trustees  of  the  City  and  County  Hall,  etc.,  against 
Louis  P.  Fuhrmann,  Mayor,  and  others,  constituting  the  Council  of 
the  City  of  Buffalo.    Denied,  with  costs. 

Edward  L.  Jung,  of  Buffalo,  for  petitioners. 

Frank  C.  Westphal,  Asst.  City  Atty.,  of  Buffalo,  for  respondents. 

SEARS,  J.  This  is  an  application  by  the  trustees  of  the  city  and 
county  hall  for  a  peremptory  writ  of  mandamus  to  compel  the  city 
council  of  the  city  of  Buffalo  to  appropriate  and  set  aside  in  the  city 
treasury  the  entire  amount  of  the  city's  one-half  of  the  sum  certi- 
fied by  the  trustees  to  the  city  council  and  the  board  of  supervisors 
of  the  county  of  Erie  as  the  necessary  expenses  for  the  maintenance, 
etc.,  of  the  city  and  county  hall. 

The  statutory  enactments  providing  for  the  appointment  of  the  trus- 
tees of  the  city  and  county  hall  and  declaring  their  powers  and  duties 
are  contained  in  chapter  31  of  the  Laws  of  1880,  chapter  83  of  the  Laws 
of  1892,  and  chapter  114  of  the  Laws  of  1913.  The  trustees  are  six  in 
number,  appointed  by  the  Appellate  Division  of  the  Supreme  Court  for 
the  term  of  six  years;  two  of  such  trustees  being  appointed  bien- 
nially. They  serve  without  salary.  They  are  given  the  general  care 
and  management  of  the  city  and  county  hall  and  its  grounds.  The 
trustees  are  required  to  keep  a  full  account  of  their  proceedings  and 
exact  and  particular  accounts  of  all  their  receipts  and  disbursements, 
which  records  and  accounts  shall  at  all  times  be  open  for  inspection  by 
the  chairman  of  the  board  of  supervisors  of  Erie  county  and  by  the 
mayor  of  the  city  of  Buffalo  and  by  any  committee  appointed  by 
the  board  of  supervisors  of  Erie  county  or  by  the  common  council 
of  Buffalo,  and  it  is  expressly  provided  that  no  expenditures  shall  be 
incurred  or  payment  made  by  the  trustees,  unless  approved  by  at  least 
four  of  them. 

The  particular  question  involved  in  this  proceeding  arises  upon  the 
interpretation  of  section  4  of  chapter  31  of  the  Laws  of  1880,  as  amend- 
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ed  by  diapter  83  of  the  Laws  of  1892.    The  pertinent  parts  of  section 
4  are  as  follows : 

"All  exi)ense8  Incurred  for  the  alteration,  repairing,  warming,  lighting,  clean- 
ing, protection  and  care  of  said  hall,  and  for  the  improvement,  care  and  pro- 
tection of  the  grounds  for  the  site  thereof,  shall  be  borne  equally  by  the  city  of 
Buffalo  and  the  county  of  Erie,  and  all  appropriations  therefor,  shall  be  paid 
to  said  trustees  and  be  disbursed  by  them  for  such  purposes.  •  •  •  They 
shall  yearly  ascertain  the  amount  required  for  the  purposes  aforesaid  and 
certify  the  same  to  the  board  of  supervisors  of  said  county,  and  to  the  common 
council  of  said  city.  They  shall  yearly  make  to  the  board  of  supervisors  of 
said  county  and  to  the  common  council  of  said  city  a  detailed  report  of  the 
money  disbursed  by  them  during  the  year  preceding.  And  It  shall  be  the  duty 
•of  the  board  of  supervisors  of  said  county  and  the  common  council  of  said  city 
to  provide  in  equal  proportions  the  amount  of  money  required  for  the  purposes 
aforesaid,  and  place  the  same  in  the  treasury  of  said  city  and  county,  re- 
spectively, subject  to  the  order  of  said  trustees  for  such  purpose." 

For  some  years  the  trustees  have  each  year  certified  to  the  respec- 
tive county  and  city  authorities  that  the  amount  ascertained  by  them 
to  be  necessary  for  the  next  year's  running  expenses  was  $75,000, 
and  the  trustees  have  this  year  ascertained  the  amount  required  to 
be  the  sum  of  $75,000  and  certified  the  same  to  the  supervisors  and 
the  city  council.  It  further  appears  that  in  several  of  the  years  last 
past  the  disbursements  of  the  trustees  did  not  exhaust  the  sum  ap- 
propriated, and  that  the  city  and  county,  instead  of  keeping  the  money 
in  tiie  city  and  county  treasurers'  hands,  respectively,  have  paid  over 
the  money  to  the  trustees,  who  have  deposited  .the  entire  appropriat- 
ed sum  in  city  banks,  and  that  there  has  resulted,  through  thrift  and 
economy  of  the  trustees,  a  fund  amounting  to  about  $56,000  remain- 
ing over  from  former  appropriations  of  the  city  and  county  and  from 
the  sale  of  disused  furnishings,  etc.,  after  the  disbursements  for  the 
care  of  the  hall  had  been  fully  met.  When,  therefore,  this  year  the 
trustees  ascertained  the  amount  required  for  necessary  expenses  for 
the  succeeding  year  to  be  $75,000,  the  city  council,  taking  into  consid- 
eration the  fund  already  in  the  hands  of  the  trustees,  appropriated 
the  additional  sum  of  $15,000  only,  which,  with  one-half  of  the  said 
fund,  would  place  in  the  control  of  the  trustees  for  the  city's  one- 
half  of  the  necessary  running  expenses  for  the  succeeding  year  the 
sum  of  about  $43,000,  or  about  $5,500  in  excess  of  the  sum  which 
the  trustees  certified  that  they  had  ascertained  to  be  the  sum  required 
for  the  ensuing  year's  nmning  expenses. 

I  do  not  understand  that  the  city  council,  by  this  action,  intended 
any  criticism  of  the  trustees,  or  intended  thereby  to  attack  the  trus- 
tees' judgment  of  the  amount  required  for  the  annual  running  ex- 
penses. It  is  quite  true,  as  stated  by  the  trustees'  counsel  in  his  writ- 
ten argument,  that  during  a  period  of  more  than  40  years  the  city  and 
county  hall  has  been  cared  for  and  managed  under  such  statutes  by 
successive  trustees,  all  of  whom  have  been  and  are  among  the  most 
reputable,  highly  esteemed,  and  substantial  citizens  of  BufiFalo  and 
Erie  county,  performing  their  ftmctions  without  remuneration,  except 
the  consciousness  of  duty  well  done,  as  a  matter  of  civic  pride  and 
obligation,  with  signal  success  and  economy.  The  city  council,  by  its 
action  in  making  only  the  appropriation  mentioned  above,  and  in  op- 
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posing  this  application,  is  attempting  to  correct  what  the  councilmen 
believe  to  be  an  improper  and  illegal  practice,  which  has  grown  up 
without  fault  on  the  part  of  anybody;  but  the  respondents  do  con- 
tend that  the  fund  now  in  the  hands  of  the  trustees,  resulting  from 
unexpended  balances  of  preceding  years,  is  in  equity  the  property 
of  the  city,  and,  being  in  the  hands  of  the  trustees,  can  be  taken 
into  consideration  by  tfie  city  council  in  making  the  appropriation  of 
the  amount  required  for  the  running  expenses  for  the  ensuing  year. 

It  is  not  necessary  to  determine  whether  or  not  the  city  council 
and  the  board  of  supervisors  can  go  behind  the  certificate  of  the 
trustees,  because,  so  far  as  this  proceeding  is  concerned,  that  certifi- 
cate is  accepted  by  the  city  as  full,  accurate,  and  complete,  and  the 
only  question  is  whether  the  city  council,  in  making  the  appropriation, 
can  take  into  consideration  the  moneys  already  in  the  trustees'  hands. 
I  am  of  the  opinion  that  it  can.  It  will  be  noticed  that  the  terms  of 
die  statute  above  quoted  require  the  city  and  county  to  provide  in 
equal  proportions  the  amount  of  money  required  for  die  purposes 
aforesaid,  and  place  the  same  in  the  treasury  of  the  said  city  and 
county  respectively,  subject  to  the  order  of  the  said  trustees  for  said 
purposes.  This  provision  would  continue  the  city  and  county  in  con- 
trol of  the  money  appropriated,  while  leaving  the  disbursement  of  the 
same  in  the  hands  of  the  trustees.  I  cannot  but  think  that,  had  this 
method  been  pursued,  rather  than  the  method  of  paying  over  to  the 
trustees  the  entire  amount  of  the  appropriation,  the  unexpended  bal- 
ance each  year  remaining  in  the  hands  of  the  city  would  have  been 
taken  into  consideration  in  the  appropriation  for  the  ensuing  year. 
It  is  true  that  there  is  no  provision  in  the  act  requiring  the  repay- 
ment to  the  city  and  county  of  the  unexpended  balance  of  sums  ap- 
propriated, or  its  surrender  into  the  general  city  and  county  fimds; 
but  this  would  not  be  necessary,  if  the  funds  remained  in  the  hands 
of  the  city  and  county  authorities. 

There  is  no  purpose  in  allowing  the  accumulation  of  a  fund  in  the 
nands  of  the  trustees.  According  to  the  theory  of  the  trustees,  they 
have  the  right  to  certify  to  the  city  and  county  any  sum  which  they 
find  to  be  required,  and  their  certificate  the  city  and  county  have  no 
authority  to  question.  If  this  is  so,  the  trustees  have  the  entire  reser- 
voir of  the  city's  and  county's  wealth  to  draw  upon,  and  there  is 
absolutely  no  reason  why  a  part  of  this  should  be  appropriated  and 
held  in  a  special  fund  from  year  to  year  under  the  trustees'  exclusive 
control.  Even  if  the  city  should  be  held  to  have  a  right  to  go  be- 
hind the  trustees'  certificate  and  make  an  original  determination  of 
the  amount  necessary  for  the  running  of  the  hall,  nevertheless,  the 
statute  is  clear  that  the  city  and  county  must  provide  in  equal  pro- 
portions the'  amount  of  money  required  for  the  purposes  of  mainte- 
nance, protection,  improvement,  and  care  of  the  hall. 

Considering,  therefore,  that  no  authority  is  expressly  given  for  the 
accumulation  or  retention  of  such  a  fund,  that  no  purpose  is  served 
thereby,  that  the  duties  of  the  trustees  can  be  performed  unhampered 
without  such  fund,  and  considering,  further,  that  the  accumulation  of 
such  a  fund  deprives  the  taxpayers  of  the  use  of  such  fund,  I  am  of  the 
opinion  that  the  existence  of  such  a  fund  may  be  considered  by  tiie 
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city  and  county  authorities  in  making  their  annual  appropriation,  and 
that  this  application  must  be  denied. 
Let  an  order  be  entered  denying  the  application,  without  costs. 


NEWHOF  V.  FRANK. 
(Supreme  Court,  Special  Term,  Albany  Oouoty.    August  25,  1917.) 

1.  VbITOI   «=>62(1) — C5HAWGE — CONVENIKNCB   OF  WITNESSES. 

Defendant's  motion  for  a  change  of  venue  to  New  Tortc  comity  on  the 
ground  oftbe  convenience  of  witnesses  and  because  the  contract  and  all 
matters  and  transactiops  took  place  in  New  York  county  will  not  be 
granted,  where  plaintiff  and  his  14  witnesses  resided  in  the  county,  es- 
pecially where  defendant's  affidavits  do  not  state,  except  by  inference, 
what  his  12  witnesses  will  testify  to. 

2.  Vertte  €=352(3) — Change — Convenience  o»  Witnishes. 

That  four  of  plaintiff's  witnesses  who  are  to  testify  from  knowledge  are 
experts  does  not  mean  that  their  convenience  is  not  to  be  considered  on 
motion  for  a  change  of  venne.  * 

3.  Venue  «=>52(2) — Change — MATrKaa  Considered. 

Although  plaintift's  witnesses  are  his  employes,  their  convenience  should 
be  considered  in  passing  on  a  motion  for  a  change  of  venue. 

Action  by  Lewis  Newhof  against  Lippman  Frank,  sued  as  Leopold 
Frank.    Motion  to  change  place  of  venue.    Denied,  with  costs. 

William  E.  WooUard,  of  Albany,  for  plaintiff. 
Paul  R.  Gordon,  of  New  York  City,  for  defendant 

NICHOLS,  J.  The  action  was  brought  by  the  plaintiff,  an  Albany 
butcher  and  resident  of  the  county  and  city  of  Albany,  to  recover  the 
purchase  price  of  51  carcasses  of  cow  beef  sold  the  defendant  and 
delivered  in  the  city  of  New  York  May  26,  1917,  at  I3}i  cents  per 
pound,  a  total  of  $2,061.29,  and  a  second  cause  of  action  for  $75,  being 
freight  charges  on  some  carcasses  of  bull  beef  shipped  the  defendant 
which  he  refused  to  receive.  The  defendant  is  a  resident  of  New 
York  county.  The  agreement  for  the  sale  of  the  properly,  which  seems 
to  have  been  in  writing  from  the  defendant's  brief,  although  that  fact 
does  not  appear  in  the  affidavit  on  either  side  or  in  the  pleadings,  so 
far  as  the  same  is  affected  by  this  action,  was :  "70  cows,  averaging 
325  pounds,  at  I3}i  cents."  The  terms  of  sale  were  cash.  Fifty-one 
carcasses  were  shipped  May  23,  arrived  in  New  York  May  25,  and 
were  removed  from  the  car  May  26,  1917.  The  51  carcasses  shipped 
averaged  305  pounds  each;  only  5  exceeding  the  average  weight  of 
325  pounds.  The  defendant  received  and  sold  the  carcasses,  and  on 
May  28th  the  plaintiff  received  a  telegram  from  the  defendant  as  fol- 
lows : 

"Only  three  fair  cows  In  car  balance  not  as  ordered  will  not  pay  price 
charged." 

The  pliuntiff  at  once  ordered  the  defendant  by  telephone  to  return 
the  carcasses.  The  defendant  answered  that  he  had  used  same,  and 
thereupon  the  defendant  sent  a  check  to  the  plaintiff  for  $1,711.71, 
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which  was  returned  to  the  defendant  by  the  plaintiff.  The  defendant 
in  his  answer  admits  that  h©  owes  the  plaintiff  the  sum  of  $1^29.78. 
The  defendant  has  not  made  a  tender  of  this  amount  nor  paid  the 
money  into  court  as  the  property  of  the  plaintiff,  and  retains  the  entire 
avails  of  the  carcasses  of  beef  in  his  possession. 

[1]  The  defendant  moves  to  change  the  place  of  trial  from  the 
county  of  Albany  to  the  county  of  New  York  upon  the  ground  of  the 
convenience  of  witnesses,  that  the  ends  of  justice  may  be  best  served 
by  the  change,  and  upon  the  further  ground  that  the  contract  and  all 
matters  and  transactions  took  place  in  the  county  of  New  York.  The 
defendant  in  his  moving  affidavit  sets  out  13  witnesses  besides  himself, 
whom  he  claims  are  necessary  and  material  upon  the  trial  of  the  action. 
Of  these  13  witnesses  one  is  the  broker  Katz,  who  acted  for  the  plain- 
tiff in  effecting  the  sale,  two  are  United  States  government  inspectors, 
one  is  the  defendant's  bookkeeper,  and  nine  are  butchers  who  saw  and 
inspected  the  carcasses.  So  far  as  the  bookkeeper,  Joseph  Cairns,  is 
concerned,  thp  court  cannot  see  in  any  way  How  his  evidence  is  nec- 
essary and  material  upon  the  trial  of  the  action.  The  defendant  says 
in  his  affidavit : 

"The  said  Calms  Is  a  bookkeeper  In  my  employ,  who  examined  and  In- 
spected the  goods  received  from  the  plaintiff  and  checked  up  the  same  with 
me." 

There  is  no  dispute  as  to  the  weight  of  the  carcasses.  The  plain- 
tiff alleges  in  his  complaint  that  they  weighed  15,561  pounds,  and  the 
defendant  in  his  answer  concedes  that  they  weighed  15,561  pounds. 
Therefore  the  witness  Cairns  is  not  necessary  nor  material  upon  that 
issue  at  the  trial  of  the  action.  So  far  as  the  witnesses  Riedel  and 
Levine,  set  out  in  the  defendant's  affidavit,  are  concerned,  the  defend- 
ant says: 

"These  are  butchers  who  examined  the  goods  In  question  and  to  whom  I 
was  finally  able  to  sell  some  as  an  inferior  grade  of  merchandise,  and  at  a 
very  much  reduced  price.  They  have  also^  stated  that  they  are  ready  to  teeOtf 
at  the  trial  of  this  action." 

There  is  notning  stated,  unless  it  b©  by  inference,  as  to  what  they  will 
testify.  Substantially  the  same  defect  exists  as  to  the  witnesses  Rech- 
ert,  Le  Mole,  and  Andizzione,  set  out  in  the  defendant's  affidavit  In 
fact,  the  same  defect  seems  to  run  through  substantially  all  of  the  de- 
fendant's statements  as  to  what  he  expects  to  prove  by  the  various  wit- 
nesses. The  two  government  inspectors  the  defendant  says  are  willing 
to  testify  in  his  favor,  in  substance  to  the  same  facts  which  are  set 
forth  in  his  answer;  also  of  the  witnesses  Andrew  Lombardi,  Harry 
Lombardi,  Becker,  and  Hedler,  the  defendant  stating: 

"They  are  willing  to  testify  to  the  facts  and  matters  set  forth  In  my  answer, 
and  they  know  of  their  own  knowledge  that  said  allegations  are  in  all  re- 
spects true  and  correct." 

But,  assuming  that  the  defendant  has  complied  with  the  requirements 
respecting  the  statements  expected  to  be  proven  by  witnesses  in  moticm 
to  change  the  place  of  trial,  aside  from  the  witness  Cairns,  he  is  then 
outnumbered  by  the  plaintiff's  proposed  witnesses. 
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The  plaintiff  is  engaged  in  interstate  commerce,  and  the  carcasses 
were  inspected  by  two  government  inspectors.  The  plaintiff  upon  the 
question  of  performance  of  his-  contract  says : 

"Beef  Is  not  sold  or  delivered  to  the  average  pound,  as  that  is  not  possible, 
nie  trade  custom  Is  to  make  allowances  for  shrinkage  of  weight  in. transit, 
which,  together  with  the  fact  that  dressed  carcasses  of  beet  differ  widely  In 
weight  among  animals  of  the  same  age  and  of  equal  nourishment,  the  trade 
bas  for  such  reasons  long  established  a  custom  to  allow  a'  variance  In 
weight  of  at  least  10  per  cent." 

-And  further  states  in  substance  that  the  defendant  in  previous  trans- 
actions with  this  plaintiff  has  always  recognized  the  said  custom  as  to 
the  allowance  established  by  the  trade.  This  statement  is  nowhere 
denied  by  the  defendant. 

The  51  carcasses  shipped  averaged  305  pounds,  which  would  have 
been  a  variance  of  about  6  per  cent,  from  the  average  weight  required 
by  the  memorandum. 

The  defendant  in  bis  answer  states : 

"That  the  quality,  condition,  and  value  of  carcasses  of  cow  beef  and  bull 
beef  is  dependent  upon  and  proportionate  to  the  weight  thereof  In  excess  of  a 
certain  minimum  weight  (without  specifying  that  weight),  the  greater  the 
excess  weight  the  better  being  the  quality  and  condition  of  the  meat,  and  the 
less  the  weight  under  said  minimum  the  poorer  and  less  merdiantable  being 
the  meat  thereof,  and  said  deficiency  In  weight  Indicated  undernourishment. 
Illness,  or  abuse  of  the  living  animal;  that  it  Is  usual  and  customary- In 
buying  and  selling  such  goods  to  describe  and  define  the  quality  of  the  goods 
offered  for  sale  and  sold  by  Indicating  such  minimum  weight;  that  the 
expression  'carcasses  of  cow  beef  wel^ng  at  least  325  pounds'  had  a  certain 
and  well-defined  meaning  in  the  business  of  buying  and  selling  meat  in  the 
state  of  New  Tork,  and  meant  the  carcasses  of  well-nourished,  fnll-fleshed 
animals,  containing  plump  and  healthy  meat." 

The  plaintiff  states: 

"That  the  carcasses  of  beef  shipped  the  defendant  were  the  carcasses  of 
young  cattle,  and  were  in  good  and  healthy  condition,  and  were  meat  of 
good  wholesome  quality  and  In  marketable  condition,  and  wholly  healthy  for 
use ;  that  the  same  fully  conformed  to  the  United  States  standards  for  meat ; 
that  the  same  were  not  old  cattle,  nor  underfed  or  undernourished  cattle,  and 
equal  in  value  to  carcasses  averaging  826  pounds;  that  dressed  carcasses  of 
beef  weighing  300  to  325  are  what  is  known  as  Bologna  beef." 

The  plaintiff  besides  himself  names  fourteen  witnesses,  all  of  whom 
reside  in  the  state  and  county  of  Albany.  These  include  two  govern- 
ment inspectors  and  twelve  butchers.  Of  the  witnesses  the  plaintiff 
says  that  two  besides  himself,  Aaron  Newhof  and  Mayme  Peck,  are 
witnesses  to  establish  the  foregoing  custom,  and  also  four  butchers 
who  are  not  in  the  employ  of  the  plaintiff  are  witnesses  to  prove : 

"That  the  carcass  of  an  average  weight  of  300  to  325  pounds  is  a  carcass  of 
a  young  animal,  and  not  undernourished  or  underfed,  and  are  what  is  known 
as  Bologna  beef,  and  the  fair  value  of  such  meat  In  New  Tork  city  from  May 
21st  to  May  26th." 

The  plaintiff  further  states: 

"That  all  of  the  fourteen  witnesses  are  employes  of  his,  excei)t  the  TJnlted 
States  government  Inspectors,  Samuel  Peck,  Drs.  Banmman  and  Hlckey,  and 
the  four  last  named  butchers,  and  that,  if  the  place  of  trial  Is  changed  to 


Digitized  by 


Google 


702  166  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

New  York  county,  It  will  mean  tbat  his  entire  plant  must  be  closed  dnrins 
their  absence,  and  will  mean  great  expense  wblcb  the  plaintiff  can  111  afford." 

This  makes  seven  employes  of  the  plaintiff,  butchers,  who  are  vrit- 
nesses. 

[2]  While  it  does  not  seem  to  the  court  that  such  a  large  number 
of  butchers  are  necessary  to  be  sworn  by  either  the  defendant  or  the 
plaintiff,  the  court  can  see  no  reason  why  the  plaintiff  is  not  entitled, 
to  say  the  least,  to  have  as  many  butchers  sworn  as  witnesses  as  the 
defendant  has  withesses  upon  the  value  of  the  carcasses,  and  in  addi- 
tion to  that  the  plaintiff  has  the  witnesses  upon  the  issue  of  the  trade 
custom  who  are  necessarily  butchers.  The  fact  that  four  of  these 
witnesses  named  by  the  plaintiff  are  experts  does  not  mean  that  their 
convenience  is  not  to  be  considered.  "This  is  not  the  rule  when  ex- 
perts are  to  testify  from  personal  knowledge  (as  the  court  may  infer  in 
this  case),  and  not  from  an  assumed  state  of  facts ;"  namely  as  to  per- 
sonal knowledge  as  to  the  value  of  beef  of  this  character  in  the  city 
of  New  York  between  May  21st  and  May  26th.  Taylor  v.  Jacobs,  168 
App.  Div.  260, 153  N.  Y.  Supp.  778. 

[3]  In  is  urged  that  some  of  the  witnesses  the  plaintiff  proposes  to 
call  are  his  employes,  and  that  their  convenience  should  not  be  consid- 
ered in  determining  this  motion.  The  court  in  Deutsch  v.  Upton  Cold 
Storage  Co.,  146  App.  Div.  at  page  589,  131  N.  Y.  Supp.  274,  says: 

"I  know  of  no  rule  that  the  convenience  of  necessary  and  material  wit- 
nesses for  a  party  who  are  his  employee  should  not  be  considered  in  de- 
termining an  application  of  this  character." 

This  makes  fourteen  witnesses  for  the  plaintiff,  besides  himself,  to 
twelve  for  the  defendant,  besides  the  defendant  and  besides  the  book- 
keeper. Cairns — ^a  clear  preponderance  of  witnesses  in  behalf  of  the 
plaintiff. 

In  the  case  of  Mills  v.  Sparrow,  131  App.  Div.  241,  115  N.  Y.  Supp. 
629,  the  court  says : 

"In  denying  the  motion  the  learned  Justice  at  Spedal  Term  followed  the 
practice  settled  In  this  department  for  more  than  a  century.  The  rule  was 
recently  reiterated  In  Qulnn  v.  Brooklyn  Heights  R.  R.  Co.,  88  App.  Div. 
57,  84  N.  Y.  Supp.  738,  and  Is,  as  stated  In  the  heiidnote,  that:  'The  place  of 
trial  of  an  action  will  not  be  changed  from  a  rural  county  to  either  the  coun- 
ty of  New-  York  or  the  county  of  Kings,  merely  to  subserve  the  convenience  of 
witnesses.'  In  that  case  the  cause  of  action  arose  In  Kings  county,  to  which 
county  the  venue  was  sought  to  be  changed,  but  that  fact  was  not  regarded  as 
of  sufficient  weight  to  overcome  the  long-established  practice.  In  order  to  jus- 
tify a  change  of  the  place  of  trial,  Code  Civ.  Proc.  §  987,  requires  that  the 
ends  of  justice  will  be  promoted,  as  well  as  the  convenience  of  witnesses,  and 
It  has  always  been  held  in  this  department  that  the  ends  of  justice  are  best 
subserved  In  that  venue  where  a  speedy  trial  can  be  had." 

The  defendant  concededly  has  $1,229.78  of  the  plaintiffs  money  in 
his  possession,  which  is  awaiting  the  determination  of  this  litigation, 
and  it  seems  to  this  court  that  the  plaintiff  would  be  desirous  of  trying 
his  case  in  that  venue  where  a  speedy  trial  can  most  certainly  be  had, 
and  that  the  ends  of  justice  will  be  promoted  and  best  subserved  by  re- 
taining the  venue  in  the  county  of  Albany.  The  motion  must  be  denied, 
with  $10  costs. 

Motion  denied,  with  $10  costs. 
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LEVINSON  et  al.  V.  MYEES  pt  aL 

(Supreme  Cbiirt,  Trial  Term,  Greene  County.    June,  1017.) 

1.  Taxation  «=>ee7— Tax  8ai»— VALtDrrr. 

When  land  la  assessed  for  tbe  taxes  of  several  years,  and  the  taxes  have 
been  paid  for  one  or  more  of  such  years,  a  sale  for  Uie  whole  amount 
assessed  Is  void. 

2.  TAXArroN  <S=>805(3)— Tax  Sau:— Ejectment— IdHiTATioNB. 

Under  Tax  Law  (Laws  1909,  c.  62  [Consol.  Laws,  c.  60])  f  132,  providing 
that  where  taxes  have  been  paid  there  Is  such  a  defect  In  a  tax  sale  there- 
for that  tbe  owner  may  bring  an  action  within  five  years  frcHn  the  re- 
demption period,  the  comptroller,  after  payment  of  taxes  for  1907  and 
190S,  leaving  only  the  tax  for  1905  unpaid,  had  no  right  to  sell  the  prop- 
erty for  the  taxes  for  1907  and  1908,  and  the  owner,  unless  estopped  by  his 
conduct,  might  recover  the  property  In  an  actl(Hi  of  ejectment  against 
the  purchaser. 

3.  BSTOFFXL    9=393(9) — 'PKBIOTTINO    iHPBOVEUXNrs    ON    IlANn — ^PUBCHASEB    AT 

Tax  Sale. 

Where  the  owners  of  property  were  cognizant  of  Its  sale  for  taxes  for 
certain  years  which  had  been  paid,  they  were  bound  to  forbid  Improve- 
ments thereon  by  the  grantee,  and  their  silence  was  fraudulMit,  and  es- 
topped them  from  maintaining  an  action  of  ejectment  against  such  gran- 
tee. 

4.  EsroFPBL  0=3lOl — ^AcQtnsinoK  of  Tttlk — Fraud. 

Ko  title  may  be  acquired  by  estc^pel  unless  fraud  lies  at  the  base  of 
the  transaction. 

5.  IlCPEOVElfENTS    9=»4(1) — ^iNDniNTTT — ^RlOHT. 

A  stranger  may  not  expend  money  in  improving  the  land  of  another 
and  ask  indemnity  therefor  against  the  ovener,  whether  snch  owner  knew 
or  was  Ignorant  of  the  expenditure,  but  the  exp^idlture  would  be  at  the 
risk  of  such  stranger  to  the  title. 

Action  of  ejectment  by  George  A.  Levinson  and  others  against  Em- 
ory Myers,  (jeorge  H.  Faulkner,  and  others.    Complaint  dismissed. 

Isidore  Solomon,  of  New  York  City  (William  D,  Briimier,  Jr.,  of 
Kingston,  of  counsel),  for  plaintifiFs. 

John  L.  Fray,  of  'Catskill,  for  defendant  Faulkner. 

Benjamin  Tallmadge  (Edward  Lackey,  of  Phoenicia,  of  counsel), 
for  defendants  Emory  Myers  and  Minnie  Myers,  his  wife. 

HASBROUCK,  J.  On  the  26th  day  of  November,  1901,  Sarah 
Levinson  and  Bernard  Annenberg  by  deed  from  one  Louise  Wilbur 
became  the  owners  of  a  plot  of  ground  in  the  village  of  Hunter, 
Greene  county,  being  about  118  feet  on  Main  street  and  bounded  in 
the  rear  by  the  Schoharie  creek.  Bwriard  Annenberg  died  in  1905 
intestate,  leaving  him  surviving  the  plaintiffs,  except  George  A.  Levin- 
son, who  is  not  a  proper  party  to  the  above  action.  The  Annenbergs, 
from  the  time  of  the  purchase  of  this  property  by  the  father,  occupied 
the  same  during  the  summers  up  until  the  year  1909.  It  was  assessed 
for  the  taxes  of  the  years  1905,  1906,  1907,  and  1908  by  the  descrip- 
tions following: 

"For  year  1905,  name  of  taxable  person,  Sarah  Levinson ;  taxable  real  prop- 
erty ;  description,  "h  and  1' ;  full  value  of  real  property  taxed,  $300.00 ;  tax, 
$3.78. 
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"For  year  1907,  name  of  taxable  person,  Sarah  Levinson ;  taxable  real  prop- 
erty; description,  'h  and  1';  full  valae  of  real  properly  taxed,  $300.00;  tax, 
$3.24. 

"For  year  1908,  name  of  taxable  person,  Sarah  Levinson  and  Company; 
quantity  and  description  of  laud,  'h  and  1' ;  full  value  of  real  property  taxed, 
$300.00." 

Such  proceedings  were  had  and  taken  that  on  the  10th  of  Decem- 
ber, 1910,  the  above  property  was  sold  at  a  tax  sale  to  the  defendant 
George  H.  Faulkner.  On  the  13th  day  of  February,  1912,  the  comp- 
troller of  the  state  executed  and  delivered  a  deed  of  the  said  property 
to  the  said  defendant  Faulkner,  and  thereafter  the  said  Faulkner  caused 
the  notice  required  by  section  134,  c.  62,  of  the  Laws  of  1909  to  be 
served  upon  the  occupant  of  said  premises,  one  Edward  Rein. 

Prior  to  and  at  the  time  of  the  sale  of  said  property  for  taxes  and 
for  some  time  thereafter  said  George  H.  Faulkner  had  charge  of  the 
renting  of  the  premises  described  in  the  complaint,  rented  the  same 
and  collected  the  rents  thereof,  and  applied  the  same  to  certain  school- 
taxes  or  remitted  them  to  certain  of  the  plaintiffs  up<Mi  a  compensation 
of  10  per  cent.  During  such  time  the  said  defendant  Faulkner  was 
the  executor  of  a  certain  estate  among  the  assets  of  which  was  a  mort- 
gage for  $300  against  the  said  property.  On  or  about  the  17th  daj' 
of  August,  1909,  the  taxes  on  the  said  property  for  the  years  1906, 
1907,  and  1908  were  paid  by  the  owners,  and  at  the  time  of  the  sale 
there' only  remained  the  taxes  of  1905  unpaid.  The  defendant  Faulk- 
ner did  not  immediately  inform  any  of  the  plaintiffs  that  the  property 
had  been  sold  for  taxes.  There  is  no  evidence  that  anybody  informed 
the  plaintiffs  of  the  sale  of  this  property  for  taxes  until  late  in  July  or 
early  in  August,  1912.  The  tax  deed  was  not  recorded  until  January 
13,  1913.  On  the  3d  day  of  March,  1913,  the  defendant  Faulkner  sold 
the  premises  in  question  to  the  defendant  Myers,  and  he  entered  into 
possession  of  them,  made  improvements  thereon,  laying  out  and  ex- 
pending tliereafter  the  sum  of  $1,800. 

In  May,  1915,  the  above-entitled  action  was  commenced.  It  is  an 
action  of  ejectment  brought  against  Faulkner  and  Myers  claiming 
under  the  tax  title.  The  plaintiffs  claim  that  -Faolkner  had  no  title; 
that  the  sale  was  inefficacious  and  the  deed  void  for  several  reasons: 

First.  That  there  is  no  description  of  the  property  of  a  nonresident 
to  base  a  sale  upon. 

Second.  That  the  property  was  assessed  as  resident  property,  when 
the  owners  were  nonresident. 

Third.  That  the  sale  was  had  for  the  taxes  of  three  years,  1905, 
1907,  and  1908,  though  the  taxes  for  1907  and  1908  had  been  paid. 

[1,2]  The  answer  of  the  defendants  is  that  the  sale  was  a  valid 
sale,  that  the  plaintiffs  are  barred  by  the  provisions  of  the  limitations 
contained  in  sections  131  and  132  of  the  Tax  Law  relating  to  real 
estate,  and  that  in  any  event  the  plaintiffs  are  estopped  by  an  estop- 
pel in  pais  from  claiming  title  to  the  said  lands.  Without  discussion 
of  any  of  the  other  imperfections  claimed  by  the  plaintiffs  or  existing 
in  the  title  of  the  defendants.  I  am  constrained  to  the  opinion  that 
the  comptroller  was  without  jurisdiction  to  sell  the  property  for  the 
taxes  of  1907  and  1908. 
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"When  lb  tract  of  land  is  assessed  for  the  taxes  Ot  several  years  and  the 
taxes  have  been  paid  tctr  one  or  more  years,  but  the  land  is  sold  for  Its  whole 
amount  assessed,  this  renders  the  sole  void."  2  Blackw.  Tax  Titles,  {  822,  and 
cases  cited. 

Section  132  of  the  Tax  Law  especially  provides  that  where  there  has 
been  a  payment  of  the  taxes  it  constitutes  such  a  defect  in  a  sale  that 
the  owner  may  bring  an  action  within  five  years  from  the  expiration 
of  the  period  allowed  by  law  for  the  redemption  of  the  land  sold.  No 
pretense  is  made  in  the  action  at  bar  that  five  years  had  thus  elapsed. 
Meigp  V.  Roberts,  162  N.  Y.  379,  56  N.  E.  838,  76  Am.  St.  Rep. 
322. 

[8-5]  There  remains  bat  the  question  of  whether  the  plaintiffs  should 
be  estopped  by  their  conduct  in  suffering  the  defendant  Myers  to 
make  improvements  upon  the  property.  It  is  a  well-recognized  prin- 
ciple of  equitable  jurisdiction  that  no  title  may  be  acquired  by"  estop- 
pel unless  fraud  lies  at  the  base  of  the  transaction.  It  is  dso  a  well- 
known  principle  affecting  real  estate  that  a  stranger  may  not  expend 
money  in  improving  the  land  of  another  and  ask  indemnity  for  such 
expenditure  against  the  actual  owner  whether  such  owner  knew  or 
was  ignorant  of  the  expenditure.  It  is  apparent  any  such  moneys 
would  be  expended  at  the  risk  of  the  stranger  to  the  title.  Another 
situation  is  presented  where  a  claimant  to  the  title  has  expended  mon- 
ey in  the  improvement  of  land  where  ownership  is  disputed.  Myers 
held  the  warranty  deed  of  Faulkner.  He  made  the  improvements  re- 
lying upon  his  title.  But  that  alone  could  not  save  him  from  loss. 
The  only  thing  that  can  relieve  him  against  the  error  of  expending 
his  moneys  on  the  lands  of  another  is  fraud  on  the  part  of  the  actual 
owners — the  existence  in  them  of  a  fraudulent  intent.  2  Pom.  Eq. 
Juris.  (3d  Ed.)  §  807;  Lawson,  Rights  &  Rem.  §  2701 ;  1  Story,  Eq. 
Juris.  391. 

Was  there  a  fraudulent  intent  in  the  plaintiffs?  That  would  de- 
pend, of  course,  upon  what  the  plaintiffs  knew  regarding  their  own 
title  and  the  making  of  the  improvements.  Since  they  are  all  brothers 
and  sisters,  it  is  a  fair  inference  that  what  two  of  them  knew  with 
regard  to  the  property  in  question  all  knew.  I  am  persuaded  fhat 
they  knew  that  in  August,  1909,  the  taxes  on  the  property  were  paid 
and  a  receipt  given  by  the  county  treasurer  of  Greene  county.  They 
knew  in  July  or  August,  1912,  that  the  property  had  been  sold  for 
taxes.  Indeed,  Faulkner  in  letters  to  Mrs.  Sarah  Annenberg  dated 
respectively,  January  17,  1913,  February  20,  1913,  and  in  a  letter  to 
Sarah  Levinson  dated  January  17,  1913,  informed  the  plaintiffs  of  the 
sale  for  taxes  and  that  Faulkner  claimed  to  own  the  property  and  was 
seeking  a  purchaser.  Mrs.  I^evinson  said  to  defendant  Myers  in  1913 
while  the  property  was  being  improved,  "1  hear  you  have  bought  the 
place  and  are  fbdng  it  up."  Joe  Annenberg  spent  three  or  four  weeks 
during  the  summer  of  1913  in  Hunter.  In  August  his  mother  and 
brothers  Solomon  And  Abraham  were  there.  Joseph  saw  the  addi- 
tions being  made  to  the  kitchen  roof  and  railing  on  the  porch.  The 
plaintiffs  undoubtedly  knew  of  the  sale  of  the  property  to  Myers. 
They  knew  it  was  very  much  dilapidated  and  run  down  for  they  ceased 
to  occupy  it  in  1908  and  did  not  occupy  it  except  by  tenants  at  a  nom- 
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inal  rent  after  that  year.  Several  of  the  plaintiffs  spent  the  summer 
of  1913  in  Hunter.  Their  intimacy  with  the  village  was  such  that  it 
is  fairly  inferable  that  they  knew  tiiat  Myers  had  taken  possession  of 
their  premises  in  April  and  had  started  to  improve  it.  They  knew 
the  reward  of  silence.  If  they  failed  to  forbid  the  improvements,  or 
the  defendant  Myers  the  premises,  they  knew  their  land  would  be 
improved  and  they  financially  benefited.  Resting  under  the  duty  of 
speaking  they  remained  silent  Honesty  requiring  they  should  make 
their  ownership  known,  they  failed  to  assert  it.  Sudi  conduct  was 
not  honest.    It  was  fraudulent. 

"There  Is  no  principle  better  established  In  this  conrt,  nor  one  founded  on 
more  solid  considerations  of  equity  and  public  utility,  tban  tiiat  whlcb  de- 
clares, that  if  one  man,  knowingly,  though  he  does  it  passively,  by  looking  on, 
suffers  another  to  purchase  and  expend  money  on  land,  under  an  erroneous 
opinion  of  title,  without  making  known  his  claim,  he  shall  not  afterwards  be 
permitted  to  exercise  his  legal  right  against  such  person.  It  would  be  an 
act  of  fraud  and  injustice,  and  bis  conscience  is  bound  by  this  equitable  estop- 
pel." Wendell  v.  Van  Rensselaer,  1  Johns.  Oh.  363;  Storrs  t.  Barker,  0 
Johns.  Ch.  166,  10  Am.  Dec  316. 

I  do  not  think  the  provisions  of  section  1531  apply  to  the  case  at 
bar,  where  the  decision  turns  upon  an  issue  of  fraud.  Complaint  dis- 
missed.   Costs  to  the  defendant  Myers. 

Judgment  accordingly. 


RESEARCH  LABORATORIES,  Inc.,  T.  HARBISON  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    July  13,  1017.) 

Attobnet  ard  Client  <S=»26 — Disclosed  Pbincipali — TjABnJTT  or  Axtobrkt. 

Where  the  attorney  who  engaged  plaintiff  to  analyze  a  sample  of  flour 

informed  plaintiff  that  he  was  acting  for  his  client,  naming  him,  and  did 

not  agree  to  become  personally  liable,  it  was  error  to  enter  judgment 

against  the  attorney  In  a  suit  against  him  and  the  client 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Research  Laboratories,  Incorporated,  against  David 
Harrison  and  another.  From  a  judgment  for  plaintiff  for  the  sum  of 
$20  after  a  trial  by  the  court  without  a  jury,  defendant  named  appeals. 
Reversed,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

Walter  B.  Solinger,  of  New  York  City,  for  appellant 
David  H.  Lehman,  of  New  York  City,  for  respondent 

ORDWAY,  J.  This  is  an  action  against  an  attorney  and  his  client 
for  services  in  analyzing  a  sample  of  flour,  the  analysis  being  needed 
for  the  preparation  for  trial  of  a  pending  action. 

An  agent  of  a  disclosed  principal  is  not  liable  unless  he  charges  him- 
self personally.  Both  the  agent  and  the  principal  are  not  liable  for  the 
same  debt,  in  the  absence  of  an  agreement  to  that  effect. 

The  defendant  attorney  engaged  plaintiff,  but  plaintiff  admits  he  told 
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it  he  was  acting  for  the  R.  &  L.  Bakery.  There  is  absolutely  no  reason 
for  judgment  against  the  attorney,  particularly  where  the  client  was 
also  sued. 

The  judgment  appealed  from  should  be  reversed,  with  $10  costs, 
and  judgment  entered  dismissing  the  complaint  on  the  merits  as  to  the 
defendant  appellant  with  appropriate  costs  in  the  court  below.  All 
concur. 


LBHMAN-BLBYBB  PAPER  CO.,  Inc.,  ▼.  PUBLIC  BANK  OF  NEW  YOHK 

CITT. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  13,  1917.) 

1.  CoTTBTS  «=s>189(14) — Municipal  Coubts — New  Tbial — TncB  LnaTATiONS. 

The  court  could  not  order  n  new  trial  more  than  20  days  after  entry 
of  the  Judgment  for  failure  to  keep  adeqliate  minutes  of  the  testimony  at 
the  trial  without  a  stenographer,  in  view  of  Municipal  Court  Code 
(Laws  1015,  .c.  279)  S  129;  the  motion  not  being  upon  the  grounds  of 
fraud  or  newly  discovered  evidenca 

2.  CotTETB      9=>190(6) — MUNICIPAI,      COTTBTB — ASVKAti — RECORD — AbBBNCK      OF 

Stenogbapheb's  Minutes. 

In  the  Municipal  Court  a  party  does  not  lose  his  right  to  appeal  tbrdugh 
the  absence  of  the  stenographer's  minutes ;  the  court  having  the  power  to 
settle  the  case  on  appeal  on  its  own  recollection. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  the  Lehman-BIeyer  Paper  Company,  Incorporated,  against 
the  Public  Bank  of  New  York  City.  From  an  order  vacating  and  set- 
ting aside  a  judgment  in  favor  of  defendant  after  a  trial  without  a 
jury  and  ordering  a  new  trial,  defendant  appeals.    Reversed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Stroock  &  Stroock,  of  New  York  City  (Walter  S.  Dryfoos,  of  New 
York  City,  of  counsel),  for  appellant. 

S.  C.  Sugarman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [  1  ]  This  case  was  tried  by  stipulation  of  the  par- 
ties, without  a  stenographer,  and  the  court  decided  in  favor  of  the 
defendant,  dismissing  the  complaint  upon  which  judgment  was  duly 
entered  on  February  28,  1917.  Although  the  record  does  not  so  state, 
it  is  conceded  that  the  plaintiff  appealed  from  the  judgment  on  March 
14,  1917*.  The  plaintiff  then  found  that  the  trial  judge  had  kept  no 
adequate  minutes  of  the  testimony  and  had  lost  or  destroyed  such 
minutes  as  he  kept.  The  plaintiff  thereupon  and  on  April  7,  1917, 
moved  to  vacate  and  set  aside  the  judgment  and  for  a  new  trial  on 
that  ground,  and  also  alleged  in  the  moving  papers  that  the  judge  stated 
on  the  trial  that  if  either  party  felt  aggrieved  at  his  decision  he  would 
order  a  new  trial  at  which  a  stenographer  could  be  present.  The  de- 
fendant's counsel  and  two  witnesses  made  affidavits  that  no  such  state- 
ment was  made  at  the  trial,  but  the  judge  granted  the  motion,  stating 
that   his   recollection  accorded  with   that  of   the  plaintiff's   counsel. 
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Whfle  we  must  accept  the  statement  of  the  learned  judge  as  to  what 
took  place  on  the  trial,  we  are  of  the  opinion  that  he  had  no  power  to 
vacate  the  judgment  and  order  a  new  trial  after  20  days  after  the  entry 
of  the  judgment,  unless  the  motion  were  made  upon  the  ground  of 
fraud  or  newly  discovered  evidence.  Section  129,  Municipal  Court 
Code ;  Trainor  v.  Furlong-Tompkins  Co.,  74  Misc.  Rep.  454,  132  N. 
Y.  Supp.  293. 

[2]  The  plaintiff  has  not  lost  his  remedy  by  appeal  through  the  ab- 
sence of  the  stenographer's  minutes.  If  the  parties  caimot  agree  on 
a  case  on  appeal,  the  court  below  has  power  to  settle  a  case  on  appeal 
on  its  own  recollection  of  the  testimony,  aided  by  affidavits  of  counsel. 
This  is  frequently  done  when  the  stenographer  has  died  or  his  min- 
utes have  been  accidentally  lost  or  destroyed,  and  can  be  done  in  this 
case. 

Order  reversed,  and  motion  denied,  with  $10  costs  to  appellant 


(100  Misc.  Bep.  343) 

PEOPLE  v.  BBAUN. 

P^Iagara  County  Ck>urt    June,  1917.) 

1.  MCNICIPAI.     COKPO&ATIONS     €=!>703(1) — ^Valimtt     Of     Obdiwahck — Staw 

HiGHWAT  IiAw — "In  Ant  Wise  Inconsistent." 

Under  Highway  Law  (Consol.  Lews,  c.  25)  g  288,  as  amended  by  Laws 
1910,  c.  374,  providing  that  local  authorities  shall  have  no  power  to  pass 
01?  enforce  any  ordinance  respecting  the  use  or  speed  ot  motor  vehicles, 
and  that  no  ordinance  "in  any  wise  inconsistent"  with  such  article  shall 
have  any  efFect,  and  section  286,  providing  that  in  approaching  or  passing 
a  street  car  which  stops  to  take  on  or  set  down  passengers  the  <^>erator  of 
every  motor  vehicle  shall  slow  down,  and  if  necessary  for  public  safety 
shall  stop,  an  ordinance  of  the  city  of  Niagara  Falls,  thereafter  enacted, 
under  its  charter  (Laws  1904,  c.  300,  {  120),  requiring  a  motor  vehicle 
passing  a  street  car  so  standing  to  come  to  a  full  stop  ten  feet  away,  was 
Invalid  because  unauthorized,  and  because  inconsistent  with,  section  2S6. 

2.  Municipal  Corfobations  ^b97(I8(1) — ^Moiob  Vehicle  Obdinance — Valtoi- 

TT — Statute. 

General  City  Law,  art.  2a,  as  added  by  Laws  1913,  c  247,  granting  to 
cities  other  than  New  York  power  to  preserve  the  safety  and  general  wel- 
fare of  its  inhabitants  and  of  visitors  thereto,  and  to  regulate  the  same 
by  ordinance,  did  not  repeal  pro  tanto  the  provisions  of  the  Highway  Law. 
J!  286,  288,  as  amended  by  Laws  1910,  c.  374,  taking  from  local  authorities 
the  power  to  pass  any  ordinance  respecting  the  movements  of  motor  ve- 
hicles, in  approaching  or  passing  a  street  car  standing  to  take  up  or  let 
down  passengers. 

Appeal  from  Police  Justice  of  City  of  Niagara  Falls. 
Adolph  Braun  was  convicted  of  a  violation  of  an  ordinance,  and  he 
appeals.    Reversed. 

Appeal  from  a  judgment  of  the  Police  Court  of  the  city  of  Niagara 
Falls  convicting  the  defendant  of  a  violation  of  section  12  of  article 
4  of  chapter  18  of  the  ordinances  of  said  city,  which  reads  as  follows : 

"A  vehicle  overtaking  a  street  car  stopped  to  take  up  or  set  down  passen- 
gers shall  come  to  a  fnll  stop  at  a  distance  at  least  ten  feet  from  the  point 
where  passengers  are  being  taken  np  or  let  down." 
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Ulysses  S.  Thomas,  of  Buffalo,  for  appellant 

J.  W.  O'Brien,  Asst.  Dist.  Atty.,  of  Niagara  Falls,  for  the  People. 

FISH,  J.  [1]  The  defendant,  while  operating  his  automobile  on 
one  of  the  public  streets  of  the  city  of  Niagara  Falls,  overtook  a  street 
car  which  had  stopped  to  take  up  passengers,  and  passed  such  car 
without  stopping,  in  violation  of  the  ordinance.  It  is  claimed  the  local 
authorities  had  no  power  to  enact  the  ordinance,  and  that  it  is  void 
as  to  motor  vehicles  on  account  of  the  provisions  of  the  motor  vehicles 
article  of  the  Highway  Law.  The  ordinance  was  adopted  by  the  com- 
mon council  of  the  city  of  Niagara  Falls'  on  the  13th  day  of  July,  1914, 
and  it  is  important  at  the  outset  to  ascertain  just  what  were  the  powers 
of  the  common  council  respecting  the  enactment  thereof,  for  a  munici- 
pal corporation,  being  the  creation  of  the  state,  possesses  only  such 
powers  as  are  expressly  granted,  necessarily  or  fairly  implied  from 
powers  expressly  granted,  or  indispensable  to  the  accomplishment  of 
its  declared  objects  and  purposes.  The  city  of  Niagara  Falls  at  the 
time  existed  under  chapter  300  of  the  Laws  of  1904,  and  section  120 
thereof,  which  has  remained  unamended,  reads  as  follows : 

"The  legislative  power  of  the  dty  shall  be  vested  In  the  common  council 
thereof,  and  it  shall  have  authority  to  enact  ordinances  and  adopt  resolutions 
not  Inconsistent  with  the  laws  of  the  state  for  the  government  of  the  city  and 
the  management  and  control  of  its  business  and  real  and  personal  property  ex- 
cept as  otherwise  provided  In  this  act,  for  the  preservation  of  good  order, 
peace  and  health,  for  the  safety  and  welfare  of  Its  inhabitants,  and  the  pro- 
tection and  security  of  their  property." 

The  common  council,  by  virtue  of  this  section,  would  have  the  pow- 
er to  enact  the  ordinance  in  question  provided  it  was  not  inconsistent 
with  the  laws  of  the  state ;  but  subsequently  to  the  enactment  of  said 
chapter  300  of  the  Laws  of  1904  the  Legislature  enacted  a  motor 
vehicle  law  which  at  the  time  of  the  adoption  of  the  ordinance  in  ques- 
tion was  article  11  of  the  Highway  Law,  as  amended  by  chapter  374 
of  the  Laws  of  1910,  and  section  288  thereof,  subject  to  certain  provi- 
sions and  exceptions  not  necessary  here  to  consider,  then  provided,  and 
now  provides,  as  follows : 

"Local  authorities  shall  have  no  power  to  pass,  enforce  or  maintain  any 
ordinance,  rule  or  regulation  •  •  •  in  any  •  •  •  way  respecting  mo- 
tor vehicles  or  their  speed  upon  or  use  of  the  public  highways ;  and  no  ordi- 
nance, rule  or  regulation  contrary  to  or  in  anywise  inconsistent  with  the  pro- 
TlsloDs  of  this  article,  now  in  force  or  hereafter  enacted,  shaU  have  any  effect" 

Also  section  286  of  said  article  then  provided,  and  still  provides,  as 
follows: 

"In  approaching  or  passing  a  car  of  a  street  railway  which  has  been  stopped 
to  allow  passengers  to  alight  or  embark,  the  operator  of  every  motor  vehicle 
shall  slow  down  and  If  it  be  necessary  for  the  safety,  of  the  public  he  shall 
bring  said  vehicle  to  a  full  stop." 

Said  chapter  374  of  the  Laws  of  1910  also  provides  that  all  acts  or 
parts  of  acts  inconsistent  with  article  11  are  expressly  repealed. 

This  is  an  ordinance  respecting  motor  vehicles  and  their  use  of  a 
public  highway,  and  whatever  power  the  common  council  of  the  city 
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of  Niagara  Falls  theretofore  possessed  to  enact  the  same  was  expressly 
taken  away  by  said  chapter  374. 

[2]  The  only  other  power  respecting  the  subject-matter  under  con- 
sideration granted  by  the  Legislature  to  the  local  authorities  of  the  city 
of  Niagara  Falls  which  I  have  been  able  to  discover  is  contained  in 
article  2a  of  the  General  City  Law  (as  added  by  Laws  1913,  c  247), 
which  grants  to  a  city  (other  than  New  York)  power  to  preserve  and 
care  for  the  safety,  health,  comfort,  and  general  welfare  of  its  in- 
habitants and  visitors  thereto  and  to  regulate  the  same  by  ordinance. 
This  was  enacted  by  the  Legislature  in  the  year  1913,  but  I  do  not 
believe  that  the  Legislature  intended  by  any  such  general  words  a 
repeal  pro  tanto  of  any  of  the  provisions  of  said  article  11  of  the  High- 
way Law.  A  repeal  by  implication  is  not  favored  by  the  law  (Mongeon 
v.  People,  55  N.  Y.  613),  and  the  two  acts  are  not  clearly  repugnant. 

In  Dillon  on  Municipal  Corporations  (Sth  Ed.)  §  630,  it  is  ssud: 

"No  Implied  power  to  pass  by4awB  and  no  express  general  grant  of  the 
power  can  authorize  a  by-law  which  conflicts  with  the  statutes  of  the  state." 

The  city  of  Niagara  Falls  became  reorganized  under  chapter  530 
of  the  Laws  of  1916,  but  I  find  nothing  therein  affecting  the  power  of 
the  city  to  enact  this  ordinance  or  validating  the  same. 

I  am  also  of  the  opinion  that  the  ordinance  in  question  is  inconsistent 
with  that  portion  of  section  286  of  the  Highway  Law  above  quoted, 
within  the  meaning  of  the  words  "in  any  wise  inconsistent,"  as  used  in 
said  section  288. 

The  state  has  said  that  the  operator  of  a  motor  vehicle  in  approach- 
ing or  passing  a  street  car  stopping  to  allow  passengers  to  alight  or 
embark  shall  bring  his  vehicle  to  a  full  stop  if  necessary  for  the  safety 
of  the  public,  making  the  safety  of  the  public  the  test  as  to  whether 
he  shall  stop  or  not,  while  the  ordinance  imposes  upon  him  the  absolute 
duty  to  stop.  I  think  it  was  the  clear  intention  of  the  Legislature  to 
enter  this  field  of  legislation  exclusively  and  to  establish  a  uniform 
system  throughout  the  state  regarding  the  regulation  in  certain  respects 
and  within  certain  limitations  of  the  operation  of  motor  vehicles,  not 
excepting  therefrom,  however,  cities  of  the  first  class  and  certain  cities 
of  the  second  class. 

In  City  of  Buffalo  v.  Lewis,  192  N.  Y.  199,  84  N.  E.  811,  Judge 
Chase  said : 

"The  opposition  to  such  use  [of  street  hi^ways  by  motor  vebiclesl  has  fre- 
quently found  expression  in  local  restrictive  rules  and  ordinances.  Sudh 
local  rules  and  ordinances  existing  prior  to  the  enactment  of  the  Motor  Vehicle 
Law  were  not  only  dissimilar  and  conflicting,  but  sometimes  dlfUcalt  to  under- 
stand. The  necessity  for  a  uniform  law  throughout  the  state  was  apparent, 
and  the  Motor  Vehicle  Law  was  clearly  designed  as  a  new,  complete,  and 
general  enactment  to  take  the  place  of  all  previous  statutes,  ordinances,  or 
rules  relating  to  the  use  of  motor  vehicles  upon  the  streets  and  highways  of 
this  state." 

My  conclusion  is  that  the  ordinance  is  void  for  want  of  power  in 
the  local  authorities  to  enact  same  and  for  being  in  contraventioa  o£ 
an  exclusive  state  regulation. 

Judgment  reversed. 
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(100  Misc.  Sep.  354) 

PEOPLE  V.  GLISON. 

(Court  of  General  Sessions,  New  York  County.    June,  1917.) 

Bbeach  of  tee  Peace  Q=9l — Dibtubbanck  or  Pabads. 

Defendant,  who,  a  few  days  after  tlie  declaration  of  war  between  the 
United  States  and  Germany,  distributed  along  the  line  of  march  of  a 
patriotic  parade  printed  pamphlets  containing  gross  abuse  directed  against 
the  course  of  the  nation  in  declaring  war  and  those  responsible  therefor, 
tended  to  cause  a  breach  of  the  peace,  and  was  guilty  of  disorderly  con- 
duct, though  no  disorder  actually  occurred. 

(jeorge  L.  Glison  appeals  from  a  judgment  of  the  City  Magistrate's 
(Ilourt,  entered  April  19,  1917,  convicting  him  of  disorderly  conduct 
Afifirmed. 

For  decision  in  the  Supreme  Court,  Appellate  Division,  affirming 
judgment,  see  166  N.  Y.  Supp.1107. 

Frederick  J.  Sullivan,  Deputy  Asst  Dist.  Atty.,  of  New  York  City, 
for  the  People. 

Harry  Weinber|jer,  of  New  York  City,  for  defendant 

NOTT,  J.  It  appears  that  on  the  19th  day  of  April,  1917,  a  few 
days  after  the  declaration  by  the  Congress  of  the  United  States  that 
a  state  of  war  existed  with  the  German  government,  a  patriotic  parade 
was  held  in  the  county  of  New  York;  that  on  the  line  of  march  of 
that  parade  the  defendant  went  through  the  crowds  of  spectators,  dis- 
tributing printed  pamphlets,  a  copy  of  which  is  marked  in  evidence  in 
the  case.  The  pamphlet  stated  in  effect  that  the  war  was  decreed  by 
the  "czars,  kings  jmd  lords  of  the  Money  Trust" ;  that  it  was  declared 
for  the  maintenance  and  extension  of  exploitation,  oppression,  treach- 
ery, deception,  robbery,  murder,  and  destruction.  It  goes  on  to  state 
that  the  war  is  commanded  by  the  blood-money  accumulators  and 
traitors  of  the  country,  who  call  upon  people  to  sacrifice  their  honor 
and  rights  for  the  aggrandizement  of  their  exploiters,  oppressors,  and 
enslavers,  and  the  big  crooks  and  money  lords  of  the  trusts,  and  that 
the  people  are  to  be  sacrificed  to  the  great  Moloch  and  the  glory 
of  the  Devil;  and  more  to  the  same  effect.  The  evidence  showed 
that  the  defendant  distributed  a  large  number  of  these  circulars,  but 
that  no  disorder  actually  occurred.  He  was  arrested  on  die  complaint 
of  a  person  to  whom  he  had  delivered  one  of  the  circulars. 

Whether  a  given  act  is  disorderly,  in  that  it  tends  to  a  breach  of 
the  peace,  may  depend  largely  on  the  time  and  place  of  its  commission. 
This  defendant  could  not  have  been  convicted  on  this  proceeding  for 
circulating  seditious  or  treasonable  literature  (even  should  this  circu- 
lar fall  under  that  category),  providing  that  the  circulation  did  not 
tend  to  public  disorder.  The  sole  test  is :  Did  the  circulation  of  this 
literature  at  the  time  and  place  have  tendency  to  cause  disorder  ?  On 
principle,  the  case  is  the  same  as  if  a  pacifist  parade  were  in  progress, 
and  the  defendant  had  distributed  circulars  abusing  and  villifying  the 
pacifists  among  their  sympathizers.  If  a  man  should  make  a  political 
speech  among  those  of  his  own  political  faith,  abusing  his  opponents, 
it  would  not  have  a  tendency  to  disorder;  but,  if  he  should  make  the 
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same  abusive  speech  in  a  gathering  of  his  political  opponents,  it  might 
create  disorder. 

As  these  documents  were  circulated  by  the  defendant  at  a  time  of 
great  public  excitement,  shortly  after  the  declaration  of  war,  and  as 
the  pamphlet  contained  gross  abuse  directed  against  the  course  of  the 
nation  and  against  those  responsible  for  that  course,  and  was  circu- 
lated at  a  place  where  a  demonstration  in  support  of  the  course  of  the 
nation  was  being  had,  in  my  judgment  the  magistrate  was  justified  in 
finding  that  the  act  had  a  tendency  to  cause  a  breach  of  the  peace. 

Judgment  affirmed. 


(100  Misc.  Rep.  393) 

In  re  WHITE,  Public  Administrator  of  Queais  Oonnty. 

(Surrogate's  Court,  Queens  Comity.    June,  1917.) 

ExECUTOKS  AND  Adhinistbatobs   ©=924 — Shabb  of  Aixew — DlSTMBtrnOJf— 
DiPLOKATic  Offices. 

Under  the  treaties  existing  between  the  United  States  and  the  kingdom 
of  Austria-Hungary,  the  distributive  share  of  a  resident  and  subject  of  the 
kingdom  of  Hungary  in  the  estate  of  a  decedent  dying  in  this  state  should 
be  directed  to  be  paid  to  the  Swedish  consul  general,  who  had  taken  charge 
of  Austro-Hungarian  Interests  in  the  United  States  pursuant  to  an  agree- 
ment with  that  government  and  with  the  consent  of  the  United  States 
goTemment. 

Motion  to  amend  nunc  pro  tunc  a  decree  duly  entered  in  a  proceed- 
ing upon  the  judicial  settlement  of  an  account  of  Randolph  White, 
Public  Administrator  of  the  County  of  Queens,  as  administrator,  etc., 
of  John  Javor,  deceased.    Motion  granted. 

Harry  E.  Fajans,  of  Jamaica,  for  public  administrator. 
Kremer  &  Leavitt,  of  New  York  City,  for  Austro-Hungarian  consul 
general. 

NOBLE,  S.  This  is  a  motion  to  amend,  nunc  pro  tunc,  as  of  flie 
25th  day  of  April,  1917,  a  decree  duly  entered,  judicially  settling  the 
account  of  the  public  administrator  of  the  county  of  Queens,  as  ad- 
ministrator of  estate  of  said  decedent,  by  providing  therein  that  the 
distributive  share  of  John  Javor,  father  of  said  decedent,  a  nonresi- 
dent alien,  residing  in  and  a  subject  of  the  kingdom  of  Himgary,  shall 
be  paid  to  Magnus  Clarholm,  Swedish  consul  general,  in  charge  of 
Austro-Hungarian  interests  at  the  port  of  New  York,  for  and  in  be- 
half of  said  John  Javor,  instead  of  providing  for  the  pa3Tnent  of  such 
distributive  share  direct  to  said  John  Javor.  Objection  to  such  amend- 
ment was  made  orally  by  Mr.  Charles  J.  Masone,  Deputy  Attorney 
General  of  the  state  of  New  York,  who  questioned  the  right  of  the 
Swedish  consul  general  to  receive  moneys  in  behalf  of  subjects  of  the 
kingdom  of  Hungary,  in  view  of  the  fact  of  the  severance  of  diplo- 
matic relations  between  that  country  and  the  United  States. 

In  reply  to  an  inquiry  addressed  by  the  Deputy  Attorney  General 
to  the  department  of  state  at  Washington,  D.  C,  he  was  informed 
that,  as  a  state  of  war  does  not  exist  between  the  United  States  and 
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Austria-Hungary,  the  question  of  the  right  of  the  Swedish  consul  gen- 
eral to  receive  such  moneys  would  seem  to  depend,  on  the  one  hand, 
on  the  laws  of  the  state  of  New  York,  and  on  the  other  hand,  on  the 
laws  of  Austria-Hungary,  and  possibly  of  Sweden,  relating  to  the 
rights  and  duties  of  their  consular  officers.  The  Deputy  Attorney 
General  thereupon  withdrew  his  objections,  and  as  I  am  satisfied  that 
under  the  treaties  existing  between  the  United  States  and  the  kingdom 
of  Austria-Hungary  the  consul  general  of  Austria-Hungary  would 
have  a  right  to  receive  any  and  all  funds  to  which  subjects  of  those 
countries  might  be  entitled,  were  such  an  official  here,  and  it  appear- 
ing that  the  Swedish  consul  general  has  taken  chaise  of  Austro-Hun- 
garian  interests  in  this  country,  pursuant  to  an  agreement  with  the 
Austro-Hungarian  government,  and  with  the  consent  and  approval  of 
the  United  States  government,  there  is  no  doubt  in  my  mind  that  the 
Swedish  consul  general  is,  for  the  present  at  least,  the  duly  authorized 
representative  in  the  United  States  of  the  kingdom  of  Austria-Hungary, 
and  the  motion  to  amend  is  therefore  granted. 
Motion  granted. 


(100  Misc.  Bep.  388) 

In  re  OIiDS'  ESTATE. 

(Surrogate's  Court,  Kings  County.    June,  1917.) 

Wrrxa  «=>597(4) — Constbuction— LncrrAxioN   ob  SuBSTrrnnoRAi,  Devise — 
"And  to  Tbteib  Heirs." 

Under  a  will  providing  that  "upon  the  death  of  both  of  them,  I  give  and 
devise  the  remainder  In  all  my  said  real  estate  to  my  said  nieces  •  •  • 
and  to  their  heirs,  the  said  heirs  to  take  per  stirpes  and  not  per  capita,  to 
be  divided  equally  between  them,  share  and  share  alike,"  the  words  "and 
to  their  heirs"  mean  that  upon  the  death  of  either  of  the  first-named  dev- 
isees In  remainder  before  the  death  of  the  testatrix  there  was  a  gift  to 
such  persons  as  stood  In  the  character  of  heirs  of  the  deceased  devisee,  not 
by  virtue  of  their  h^rshlp,  but  solely  by  virtue  of  the  direction  of  the  will. 

In  the  matter  of  the  estate  of  Jane  Duncan  Olds,  deceased.  Pro- 
ceeding on  the  construction  of  will.    Decree  entered. 

Wingate  &  CuUen,  of  New  York  City,  for  petitioner. 
Todd  &  St.  John  and  Myles  Purvin,  both  of  New  York  City,  and 
Cyrus  S.  Jullien,  of  Brooklyn,  for  heirs  at  law  and  next  of  kin. 

KETCHAM,  S.  In  the  will  requiring  construction  there  is  a  gift 
of  decedent's  real  estate  for  life  and  a  gift  in  remainder,  as  follows : 

"And  upon  the  death  of  both  of  them  I  give  and  devise  the  remainder  in  all 
my  said  real  estate  to  my  said  nieces,  Jessie  Olds  and  MoUle  Olds,  and  to 
their  heirs,  the  said  heirs  to  take  per  stirpes  and  not  per  capita,  to  be  divided 
equally  between  them,  share  and  share  alike." 

Mollie  Qldsj  named  in  the  language  quoted,  died  before  the  death  of 
the  testatrix.  In  the  foregoing  quotation,  are  the  words  commencing 
with  "and  to  their  heirs"  words  of  limitation,  defining  the  nature  of 
the  estate  intended  for  the  devisees  named,  or  do  they  contain  a  sub- 
stitutional devise  to  the  persons  therein  named  in  the  event  of  death 
of  original  devisee  before  the  death  of  the  testatrix?    To  characterize 
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a  devise  as  a  gift  of  an  estate  of  inheritance,  it  is  only  necessary  to  add 
to  the  name  of  the  devisee  the  words  "and  his  heirs."  For  the  pur- 
pose, this  expression  is  perfection.  Any  phrase  subjoined  to  it  must  at 
once  prompt  inquiry  as  to  whether  the  addition  is  indicative  of  a  pur- 
pose separable  from  any  intent  as  to  the  heritable  quality  of  the  orig- 
inal gift.  The  language  under  construction  must,  if  possible,  be  given 
a  significance  of  its  own,  and  it  can  have  none  unless  it  shall  carry  the 
mind  beyond  the  concept  contained  in  the  words  "and  to  their  heirs." 

In  this  will  there  are  several  suggestions  that  the  words  in  question 
are  intended  only  to  work  a  substitutional  gift;  but  the  real  accent 
of  the  instrument  is  contained  in  the  provision  that  the  persons  therein 
described  as  heirs  are  not  to  take  in  the  manner  and  proportion  of  heir- 
ship, but  in  a  way  which  might,  in  one  event  at  least,  be  inconsistent 
with  the  statute  of  descents.  If  the  persons  are  called  heirs  only  for 
the  purpose  of  identification,  then  any  expression  which  prescribes  for 
them  an  estate,  which  might  be  inconsistent  with  heirship,  not  only 
forbids  a  testamentary  purpose  to  describe  the  nature  of  the  estate  in 
the  first-named  devisee,  but  clearly  intimates  an  intention  to  give  to 
the  persons  mentioned  as  heirs  an  estate  in  their  own  independent 
right.  Heirs  who  take  "per  stirpes"  and  "equally  share  and  share 
alike"  do  not  take  as  heirs.  Whatever  may  become  theirs  wjll  come  to 
them  from  the  testator,  and  not  through  the  heritable  relation  which 
they  bear  to  the  first-named  devisee.  Under  various  conditions,  heirs 
do  not  take  either  per  stirpes  or  equally.  Decedent  Estate  Law  (Con- 
sol.  Laws,  c.  13)  §  88,  subds.  4,  5. 

It  would  be  recikless  to  believe  that  the  mind  which  framed  this  will 
considered  the  section  cited,  or,  indeed,  had  any  understanding  of  the 
words  which  were  employed;  but  the  task  remains  of  determining 
what  the  testator  meant  by  these  words.  It  is  enough  for  the  present 
solution  that  the  will  cannot  be  made  to  mean  that  the  estate  of  the  so- 
called  heirs  was  to  be  derived  by  heirship  from  the  devisees  named. 
Hence  the  only  manner  by  which  the  expression  in  dispute  can  be  sat- 
isfied is  by  a  construction  that,  upon  the  death  before  the  death  of 
the  testatrix  of  either  of  the  first-named  devisees  in  remainder,  there 
is  a  gift  to  such  persons  as  shall  fulfill  the  character  of  heirs  of  the  de- 
ceased devisees,  to  be  enjoyed  by  such  persons  not  by  virtue  of  their 
heirship,  but  by  virtue  solely  of  the  designation  and  direction  of  the 
will.  In  tills  case  there  is  but  one  heir  in  whom  the  devise  to  Mollie 
Olds  has  vested. 

Decreed  accordingly. 

(100  Mlsa  Rep.  S90) 

In  re  BODMAN'S  BSTATB. 

(Surrogate's  CJourt,  New  Xork  County.    Jane  21,  1917.) 

1.  BXEOUTOBS  AWD  ADMINI8TBAT9B8  €=>67 — APPBAIBKlOiNr— iNTKWCar  Ilf  FoUf 

Propebtt — Deteemination. 

It  is  the  market  price  of  merchandise  at  the  date  of  decedent's  death 
which  should  be  taken  In  ascertaining  the  value  of  decedent's  interest  In 
the  firm. 
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2.  EZBCVTOKS  AND  AoUINISTBATOBa  €=s>67 — APFRAISKMENT— QoOD  WlIX. 

Where  a  firm  has  accounts  receivable  and  payable  for  large  sums,  it 
could  not  be  said  tbat  the  firm  has  no  good  will  becanse  not  doing  busi- 
ness with  the  public,  and  In  the  appraisement  of  a  deceased  member's 
share  some  explanation  of  the  items  should  be  made. 

3.  EXKOUTOBS  Ain>  AOIOKISTBATOBS  «=»67 — AfFBAI8KllENI>— ImXBKBT  IN   FiBM 

Realty — Detebionation. 

Firm  real  estate  should  be  appraised  at  its  market  value  upon  the  date 
of  the  deceased  member's  death. 

In  the  matter  of  the  estate  of  Edward  C.  Bodman,  deceased.    Pro- 
■  ceeding  on  report  of  appraiser.    Remitted  for  further  testimony. 

Reynolds  &  Goodwin,  of  New  York  City,  for  petitioner, 
Henry  N.  Tifft,  of  New  York  City,  for  Madison  Square  Church 
House. 

Lafayette  B.  Gleason,  of  New  York  City,  for  State  Comptroller. 

FOWLER,  S'.  The  decedent  was  a  member  of  the  firm  of  Milmine, 
Bodman  &  Co.  which  has  been  established  in  this  city  for  more  than 
thirty  years.  For  the  purpose  of  enabling  tlie  appraiser  to  ascertain 
the  value  of  decedent's  interest  in  the  firm  an  affidavit  was  submitted 
by  an  accountant  in  which  he  states  that  the  figures  given  by  him  in 
relation  to  the  assets  and  liabilities  of  the  firm  are  "accurate  state- 
ments from  the  books  of  the  copartnership."  He  "subsequently  states 
that  deduction  ranging  from  5  per  cent,  to  10  per  cent,  had  been  made 
by  him  as  depreciation  from  the  value  of  the  assets.  If  the  figures 
given  by  him  are  "accurate  statements  from  the  books  of  the  copart- 
nership," then  his  conclusion  as  to  the  value  of  decedent's  interest  is 
incorrect,  because  he  fails  to  make  any  deductions  from  the  figures 
supposed  to  have  been  taken  from  the  books  of  the  firm.  If  he  has 
made  the  deductions,  then  the  figures  given  by  him  catmot  be  "ac- 
curate statements  from  the  books  of  the  copartnership." 

[1]  In  ascertaining  the  value  of  the  merchandise  on  hand  the  ac- 
countant has  tak«i  the  cost  price  of  wheat,  barley,  oats,  and  grain. 
This  is  incorrect,  as  it  is  the  market  price  of  the  merchandise  at  the 
date  of  decedent's  death  which  should  be  taken  in  ascertaining  the 
value  of  decedent's  interest  in  the  firm. 

[2]  The  accountant  states  that  there  is  no  good  will,  because  the 
firm  does  not  do  business  with  the  public.  This  statement  seems  to  be 
inconsistent  with  accounts  receivable  of  $297,320  and  accounts  pay- 
able of  $191,247.93.  There  should  be  some  explanation  of  these 
items. 

[3]  In  ascertaining  the  value  of  the  stock  of  the  Rochester  Cold 
Storage  and  Ice  Company  the  accountant  has  deducted  5  per  cent,  from 
the  cost  price  of  the  real  estate  owned  by  the  company.  This  is  in- 
correct, as  the  real  estate  should  be  appraised  at  its  market  value  upon 
the  date  of  decedent's  death. 

The  value  of  the  merchandise  owned  by  the  Bodman-McConaughy 
Company  is  given  at  $295,909.29,  but  it  is  not  stated  whether  that 
amount  represented  the  market  value  of  the  merchandise  at  the  date 
of  decedent's  death. 
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To  justify  the  appraiser  in  appraising  at  $68,151.58  the  value  of  the 
note  given  by  the  Elk  Creek  Ranch  Company  to  the  decedent  for 
$81,594.71  there  should  be  a  verified  statement  of  the  assets  and  lia- 
bilities of  the  company  as  of  the  date  of  decedent's  death. 

The  appraiser's  report  will  be  remitted  to  him  for  further  testi- 
mony in  regard  to  the  matters  above  referred  to. 


(100  Misc.  Rep.  430) 

In  re  WADSWORTH'S  ESTATE. 

(Surrogate's  Court,  Oneida  Ck>unty.    June,  1917.) 

1.  Taxation  €=>893 — Tbansteb  Tax — Bubden  or  Proof. 

The  state  has  tbe  burden  of  proving  that  property  Is  subject  to  a  trans- 
fer tax. 

2.  Taxation  «=»68 — Tsansfkb  Tax  Law — Oonstbuction. 

Special  tax  laws  are  to  be  construed  strictly  against  the  goTemment 
and  favorably  to  the  taxpayer,  and  a  dtlzen  cannot  be  subjected  to  spe- 
cial burdens  without  clear  warrant  of  law. 

8.  Taxation  <S=»878(1) — Tkansiieb  Tax— Girr— "Deed." 

A  transfer  tax  being  upon  the  right  of  succession,  a  gift  other  than  by 
will  la  not  subject  to  such  a  tax,  unless  It  comes  within  the  intendment  of 
Tax  Law  (Consol.  Laws,  a  60)  S  220,  subd.  4,  as  amended  by  Laws  1911,  c. 
732,  imposing  a  tax  on  a  transfer  by  .deed  or  gift  made  In  contemplation  of 
tbe  death  of  the  grantor  or  donor,  or  Intended  to  take  effect  In  possession 
at  or  after  his  death,  and  the  word  "deed,"  as  used  therein,  has  no  ref- 
erence to  a  conveyance  of  property  made  In  the  ordinary  course  of  busi- 
ness for  a  valuable  consideration,  but  is  limited  to  conveyances  intended 
as  gifts. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Deed.] 

4.  Deeds  ®=»17(1) — Considebatioh— Pbomise  to  Makbt. 

An  agreement  to  marry  is  a  good  and  valuable  consideration  for  a  deed 
given  in  furtherance  of  an  antenuptial  agreement,  and  the  fact  that  the 
grantee  knew  that  the  grantor  had  been  divorced  under  the  laws  of  tbe 
state  for  principal  cause  did  not  affect  the  validity  of  her  agreement  to 
marry,  as  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  {  8,  provides  a 
way  for  the  removal  of  the  statutory  obstacle  at  the  end  of  five  years 
from  the  rendition  of  a  decree  of  divorce. 

5.  Deeds  <&=»17(1) — Considebation— Pebsonai  Skbvices. 

A  grantee's  covenant  to  render  personal  services  to  the  grantor  Is  a  val- 
uable consideration,  and  is  sufficient  to  suK>ort  a  deed  of  bargain  and  sale. 

6.  Taxation  i8=5>878(1) — Tbansfbb  Tax— Gift  in  Contemplation  of  Death. 

Where  decedent,  who  had  been  divorced,  conveyed  realty  to  one  to 
whom  he  had  devised  the  residue  of  his  estate,  In  furtherance  of  an  ante- 
nuptial agreement,  containing  a  mutual  conditional  covenant  of  marriage 
and  an  Independent  covenant  on  the  part  of  the  grantee  to  care  for  and 
support  the  grantor  during  his  lifetime,  and  the  grantee  fully  performed 
such  agreement,  the  pr<^)erty  passing  by  tbe  deed  was  not  transferred  as 
a  gift  to  the  grantee  in  contemplation  of  death,  and  hence  was  not  subject 
to  a  transfer  tax. 

From  an  order  assessing  a  transfer  tax  in  the  estate  of  Frank  G. 
Wadsworth,  deceased,  E.  Elizabeth  Hinchcliff  appeals.     Order  va- 
cated and  set  aside. 
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Geo.  E.  Dennison,  of  Utica,  for  executors. 

W.  A.  Matteson,  of  Utica,  for  E.  Elizabeth  Hinchclifif. 

David  B.  Lisle,  of  Utica,  for  state  comptroller. 

SEXTON,  S.  An  order  was  entered  on  the  9th  day  of  January, 
1917,  by  the  surrogate  of  Oneida  county,  assessing  a  transfer  tax  of 
$427.48,  upon  the  report  of  the  transfer  tax  appraiser,  against  E. 
Elizabeth  Hinchcliff,  from  which  order  this  appeal  is  taken. 

On  the  30th  day  of  December,  1912,  the  decedent  made  his  will, 
which  contained  this  paragraph: 

"All  the  rest,  residue  and  remainder  of  my  property,  both  real  and  personal, 
I  Klve,  devise  and  bequeath  unto  &  Elizabeth  HlnchcUff,  of  13  Andes  arenue, 
tJtlca,  New  York,  tor  her  sole  use  and  benefit" 

On  the  22d  day  of  March,  1913,  the  said  decedent  and  E.  Elizabeth 
Hinchcliff  entered  into  a  contract  in  writing  as  follows : 

"Agreement  made  this  22d  day  at  March,  1913,  by  and  between  Frank  6. 
Wadsworth,  of  the  dty  of  Utica,  N.  T.,  and  E.  Elizabeth  Hlnchellft,  of  the 
same  place: 

"Whereas,  the  said  Frank  O.  Wadsworth  has  for  some  time  been  In  need  of 
the  care  and  attention  of  some  competent  person,  and  the  said  E.  Elizabeth 
HlnchcUff  has  at  his  request  taken  charge  of  the  household  of  the  said  Wads- 
worth and  Is  looking  after  the  same,  as  well  as  seeing  that  said  Wadsworth 
receives  proper  care  and  attention;  and  whereas,  the  said  Frank  G.  Wads- 
worth and  E.  Elizabeth  HlnchcUff  have  heretofore  agreed  to  and  between  each 
other  that,  as  soon  as  they  had  the  legal  right  to  so  do,  they,  the  said  Frank 
6.  Wadsworth  and  the  said  E.  Elizabeth  Hinchcliff,  would  marry  each  other: 

"Now,  therefore,  this  agreement  wltnesseth:  That  the  said  Frank  Q.  Wads- 
worth, for  the  purpose  of  compensating  the  said  E.  Elizabeth  HlnchcUff  for 
care  and  attention  to  him  and  his  household,  hereby  agrees  to  and  does  hereby 
convey  unto  the  said  E.  Elizabeth  Hinchcliff  certain  real  estate  owned  by  him 
and  situated  on  Seymour  and  Dudley  avenues  in  the  city  of  Utica,  including 
the  personal  property  In  the  house  381  Seymour  avenue ;  and  the  said  E.  Eliza- 
beth HlnchcUff  on  her  part  agrees  to  and  with  the  said  Wadsworth  that  durtng 
his  said  life  that  she  will  care  for  and  support  said  Wadsworth  and  see  that 
he  receives  proper  care,  and  will,  as  soon  as  said  Wadsworth  is  able  to,  marry 
the  said  Wadsworth.  F.  6.  Wadsworth, 

"E.  Elizabeth  HincbclUT. 

"Witness:  Geo.  B.  DemtistHt." 

On  the  same  day,  and  after  the  execution  of  said  contract,  it  ap- 
pears that  said  deceased  conveyed  to  said  E.  Elizabeth  Hinchcliff,  in 
consideration  of  $1,  the  property  referred  to  in  said  contract.  From 
the  record  it  appears  that  Miss  Hinchcliff  was  willed  the  same  prop- 
erty conveyed  to  her  by  said  deed. 

The  position  of  the  transfer  tax  appraiser  was  that  the  entire  trans- 
action, will,  contract,  and  deed  constituted  a  gift  of  said  real  property, 
and  was  made  in  contemplation  of  death.  This  conclusion  was  in- 
fluenced by  evidence  showing  that  deceased  had  been  in  an  automo- 
bile accident  and  was  surgically  operated  on  in  January,  1912.  His 
attorney  testified  that  at  the  time  of  the  execution  of  the  will,  Decem- 
ber 30,  1912,  Wadsworth  was  sick,  and  had  been  ill  for  several  months 
and  that  the  doctors  did  not  seem  to  know  just  how  long  he  would 
live.  He  went  out  of  the  house  for  a  month  after  the  execution  of 
the  will  before  he  was  confined.  His  age  was  about  47.  He  had  been 
married,  recently  divorced,  and  died  diildless.    For  years  he  was  a 
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Century  Dictionary  sales  agent.  A  trained  nurse  took  care  of  de- 
ceased for  about  two  months  before  his  death.  In  February  or  March 
preceding  his  death,  decedent  told  witness  Philo  that  he  was  suffer- 
ing from  sarcoma  and  that  he  "didn't  know  whether  he  would  get 
better;  he  didn't  think  he  would  get  out  of  it;  he  thought  it  was 
working  up  towards  his  vitals."    He  died  April  10th  of  Jhe  same  year. 

These  facts  certainly  warranted  a  rigid  inquiry  into  the  circum- 
stances surrounding  the  transfer  in  question  on  me  part  of  the  ap- 
praiser.   Do  they  establish  a  gift  in  contemplation  of  death  ? 

[1]  The  state  has  the  burden  of  proving  that  property  is  subject  to 
the  transfer  tax.  Matter  of  Enston,  113  N.  Y.  174,  21  N.  E.  87,  3 
L.  R.  A.  464. 

"The  right  to  Impose  the  tax  must  rest  npon  evidence  snffldent  In  probative 
force  to  bring  it  within  the  statute,  and  must  establish  a  case  from  which  the 
law  clesrly  authorized  its  Imposition."  Matter  of  l%ome,  44  App.  Dlv.  10,  60 
N.  T.  8uK>.  421. 

[2]  The  rule  laid  down  in  Matter  of  Vassar,  127  N.  Y.  1,  27  N.  E. 
394,  is: 

"That  special  tax  laws  are  to  be  construed  strictly  against  the  government 
and  favorable  to  the  taxpayer;  that  a  dtlzen  cannot  be  subjected  to  special 
burdens  without  clear  warrant  of  law." 

[3]  A  gift,  other  than  by  will,  is  not  subject  to  the  tax,  unless  it 
comes  within  the  meaning  and  intendment  of  subdivision  4  of  sec- 
tion 220,  as  amended  by  Laws  1911,  c.  732,  which  provides  that  a  tax 
shall  be  imposed : 

'When  the  transfer  is  of  Intangible  property,  or  of  tangible  property  within 
the  state,  made  by  a  resident,  or  of  tangible  property  within  the  state  made  by 
a  nonresident,  by  deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of 
the  death  of  the  grantor,  vendor  or  donor  or  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such  death." 

It  must  be  that  the  statute  was  intended  to  reach  only  voluntary 
gifts  or  transfers  made  without  consideration,  for  the  tax  is  not  upon 
the  property  involved  in  the  transaction,  but  upon  the  right  of  succes- 
sion. Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52  L.  R.  A.  433, 
8&  Am.  St.  Rep.  508.  In  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed.  1037,  the  court  said: 

"An  inheritance  tax  is  not  one  on  property  but  one  on  the  Emccesslon.** 

In  the  Wadsworth  case  under  consideration  a  deed  was  given  pur- 
suant to  a  written  agreement  and  in  partial  fulfillment  thereof.  The 
word  "deed"  as  used  in  section  220,  subdivision  4,  of  the  Transfer 
Tax  Law,  has  no  reference  to  a  conveyance  of  property  by  such  an 
instrimient  made  in  the  ordinary  course  of  business  for  a  valuable  con- 
sideration, but  is  limited  to  conveyances  intended  as  gifts.  Matter  of 
Birdsall,  22  Misc.  Rep.  180,  49  N.  Y.  Supp.  450,  affirmed  43  App. 
Div.  624,  60  N.  Y.  Supp.  1133. 

If  a  man,  who  knew  that  he  had  but  an  hour  of  life  left,  should 
transfer  valuable  real  estate  by  deed  and  receive  full  value  therefor, 
it  would  not  seriously  be  contended  that  the  property  so  sold  would  be 
subject  to  a  transfer  tax,  notwithstanding  that  the  conveyance  was 
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made  in  contemplation  of  death.  Matter  of  Spaulding,  49  App.  Div. 
541,  63  N.  Y.  Supp.  694,  affirmed  163  N.  Y.  607,  57  N.  E.  1124.  It 
therefore  follows  tfiat  the  time  of  Wadsworth's  death  is  wholly  im- 
material, provided  that  he  transferred  his  real  estate  in  question  for 
a  valuable  consideration. 

[4]  The  deed  to  Miss  HinchcUff  was  g^ven  in  furtherance  of  an 
antenuptial  agreement,  and  conveyed  property  valued  at  about  $10,- 
CXX).  In  said  agreement  there  was  a  mutual  conditional  covenant  of 
marriage ;  also,  on  the  part  of  Miss  Hinchcliflf,  there  was  an  independ- 
ent agreement  by  which  she  obligated  herself  to  Wadsworth: 

"That  during  his  said  life  that  she  will  care  for  and  support  said  Wads- 
worth  and  see  that  he  receives  proper  care." 

Because  Wadsworth  had  been  divorced  under  the  laws  of  this  state 
for  principal  cause,  to  th?  knowledge  of  Miss  HinchdifF,  it  does  not 
follow  that  her  agreement  to  marry  him  fails  as  a  valuable  considera- 
tion, for  the  reason  that  section  8  of  the  Domestic  Relations  Law  pro- 
vides a  sure  way  for  the  removal  of  the  statutory  obstacle  at  the  end 
of  five  years  from  the  rendition  of  the  decree  of  divorce. 

"Marriage,  in  contemplation  of  law,  Is  not  only  a  valuable  consideration  for 
a  contract  or  conveyance  between  the  parties  to  it,  but  Is  a  consideration  of 
the  highest  value,  and  upon  motives  of  soundest  public  policy  is  upheld  with 
a  strong  resolution.  *  *  *  It  is  upon  this  principle  that  antenuptial  set- 
tlements are  upheld."   6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  724. 

The  consideration  for  the  deed  is  not  the  actual  consummation  of 
the  marriage,  but  the  agreement  to  marry.  Prignon  v.  Daussat,  4 
Wash.  199,  29  Pac.  1046,  31  Am.  St.  Rep.  914.  Marriage  is  regarded 
in  law  as  the  highest  and  most  valuable  of  considerations,  and  the 
grantee,  when  free  from  fraud,  is  in  as  secure  a  position  as  though 
she  had  paid  in  money  the  full  value  of  the  property.  2  Devlin,  Real 
Estate  (3d  Ed.)  1461.  And  this  is  true  even  though  the  consummation 
of  the  marriage  is  prevented  by  the  death  of  the  grantor.  Smith  v. 
Allen,  5  Allen  (Mass.)  454,  81  Am.  Dec.  758. 

A  parol  promise  to  marry  is  binding  in  law,  and  for  a  breach  there- 
of an  action  will  lie.  It  appears  from  the  record,  and  the  antenuptial 
agreement  under  consideraticm,  that  a  parol  agreement  to  marry  ex- 
isted between  the  parties  at  the  time  the  agreement  was  signed  and 
deed  given.  The  question  therefore  arises  whether,  under  the  peculiar 
facts  of  this  case  and  the  recitals  in  the  agreement,  the  written  prom- 
ise to  marry  in  the  agreement,  which  is  only  a  repetition  of  the  oral 
agreement  to  marry,  constitutes  a  valuable  consideration. 

[B]  This  feature  of  the  contract  will  not  be  considered,  because, 
independent  of  the  promise  to  marry,  the  grantee  assumed  other  ob- 
ligations which  constitute  a  valuable  consideration  for  the  transfer 
of  the  property  in  question,  in  pursuance  of  the  agreement.  A  refer- 
ence to  the  contract  will  show  that  the  grantee  assumed  the  care  and 
support  of  the  grantor  during  the  period  of  his  natural  life.  A  cove- 
nant to  render  personal  services  to  the  grantor  is  a  valuable  consid- 
eration, and  is  sufficient  to  support  a  deed  of  bargain  and  sale.  2  Dev- 
lin. Real  Estate  (3d  Ed.)  1416, 
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Support  of  the  grantor  by  the  grantee,  it  must  be  said,  is  now 
regarded  in  nearly  every  jurisdiction  as  a  sufficient  consideration 
for  a  deed.  The  grantee,  by  accepting  the  deed  and  entering  into 
possession  under  it,  as  in  the  case  at  bar,  becomes  bound  by  the  agree- 
ment providing  for  the  support  of  the  grantor,  and  the  provision  for 
support  thus  becomes  equivalent  to  a  life  annuity.  2  Devlin,  Real 
Estate  (3d  Ed.)  1455.  The  evidence  shows  that  Miss  Hinchcliff,  the 
grantee,  fully  performed  every  requirement  of  the  antenuptial  con- 
tract, and  continued  to  perform  all  of  her  obligations  thereunder,  un- 
til the  death  of  the  grantor,  so  that  upon  his  death  her  title  became 
absolute  and  free  from  the  burden  of  further  supporting  him ;  hence 
no  right  of  action  of  any  kind  survived  to  his  heirs. 

[8]  The  deed  between  the  aforesaid  parties  contained  none  of  the 
special  provisions  of  the  contract,  and  made  no  reference  to  them.  It 
was  absolute  upon  its  face  and  free  from  the  taint  of  duress  or  fraud, 
hence  unqualifiedly  and  unreservedly  passed  the  fee  from  the  grantor 
to  the  grantee,  and  was  given  in  partial  fulfillment  of  the  covenants 
in  the  antenuptial  agreement.  The  grantee  immediately  took  posses- 
sion of  the  property  described  in  said  deed,  collected  the  rents,  paid 
the  taxes,  and  assumed  full  dominion  over  it.  She,  with  her  father 
and  mother,  entered  the  home  of  the  grantor,  assumed  charge  of  it, 
ordered  the  provisions,  paid  for  them,  and  looked  after  the  grantor, 
and  for  him  maintained  an  orderly  and  comfortable  home  in  one  of 
the  houses  conveyed  by  the  deed,  and  in  which  he  had  lived  for  years. 

In  Matter  of  De  Escoriaza,  87  Misc.  Rep.  515,  149  N.  Y.  Supp.  796, 
Surrogate  Fowler  held  that,  where  a  deed  recites  a  consideration  of 
"$1  and  other  good  and  valuable  consideration,"  the  burden  was  on 
the  state  comptroller  to  establish  that  the  transfer  was  a  gift  made 
in  contemplation  of  death,  or  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  death.  In  Matter  of  Polhemus,  84  Misc.  Rep. 
332,  145  N.  Y.  Supp.  1107,  it  was  held  that  the  mere  fact  that  the 
transfer  was  made  shortly  before  death  to  a  daughter  of  decedent  does 
not  overcome  the  presumption  raised  by  the  recital  in  the  deed. 

The  contract  in  question  was  not  recorded,  the  deed  was,  and  it 
being  absolute  upon  its  face,  free  from  special  covenants  and  con- 
ditions, the  grantee  could  have  sold  the  property  described  therein  to 
any  one  at  any  time  after  the  delivery  of  the  deed  to  her,  and  would 
have  been  capable  of  passing  absolute  title  to  the  property  therein  de- 
scribed. I  hold  and  decide  that  the  property  in  question  was  not  trans- 
ferred as  a  gift  to  the  grantee  by  the  grantor  in  contemplation  of  death, 
but  was  conveyed  for  a  valuable  consideration,  and  therefore  is  not 
subject  to  the  operation  of  the  Transfer  Tax  Law. 

The  order  made  by  this  court  on  January  9,  1917,  fixing  a  transfer 
tax  of  $427.48  herein,  is  hereby  vacated  and  set  aside. 

Order  vacated  and  set  aside. 
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aOl  Misc.  Rep.  117) 

JONES  ▼.  PICKABD. 

(Supreme  Oourt,  Special  Term,  Erie  County.     August  30,  1917.) 

1.  False  Imfkisonuknt  «=5»4 — ^Mauce. 

To  justify  recovery  for  false  Imprisonment,  It  Is  unnecessary  to  show  a 
lack  of  probable  cause  or  malice  hx  the  sense  of  111  will  or  even  reckless- 
ness ;  the  tortious  quality  of  the  act  being  necessarily  Involved  In  Its  In- 
tentional commission. 

2.  False  Iiifbisonkeni  «s»35 — ^Iix  Wnx  ob  Recklbsbnebs — Pumnvx  Dah- 

AQBS. 

In  actions  for  false  Imprisonment,  the  Jury  may  consider  the  quality  of 
the  act  complained  of  and  the  Intent  with  which  It  was  committed,  and. 
If  finding  there  was  111  will  or  recklessness,  may  base  on  such  finding 
an  award  of  punitive  damages. 

3.  False  Impbisonkent  €=»33,  35— Damages — MmoATioit. 

The  actual  wrong  which  is  done  by  false  Imprisonment  is  not  subject  to 
mitigation,  and  the  wronged  person  Is  entitled  to  be  fully  compensated 
for  his  actual  injury,  but  if  the  wrongdoer  can  show,  not  a  full,  excuse, 
but  something  tending  in  that  direction,  the  jury  may  consider  It  in  de- 
termining whether  payment  of  smart  money  Is  to  be  Imposed. 

4.  PLEADINO  ®=»37 CONSTBDCTION — Okisbions. 

Though  pleadings  are  now  liberally  construed,  the  courts  are  not  author- 
ized to  supply  omissions  therein. 

6.  Pleadiwq  cs=98(2) — Conclusions — Intkkt. 

One  charged  with  a  wrong,  who  denies  his  Intent,  must  found  his  de- 
nial on  some  fact  to  explain  it,  and  give  color  to  the  mental  attitude. 

6.  False  iMFBisorniENT  «=920(2) — FLs^AniNo  Pabtial  Defense — Statute. 

In  an  action  for  false  Imprisonment,  defendant  pleaded  as  a  partial  de- 
fense, and  In  mitigation  of  damages,  that  he  was  of  the  opinion  that  the 
execution  mentioned  In  plaintiff's  complaint  was  a  proper  process  to  be 
delivered  to  a  sheriff,  that  it  was  issued  by  defendant  without  any  malice 
and  In  the  orderly  course  of  his  business,  and  Uiat  any  act  or  deed  of  his 
in  connection  with  issuance  of  the  execution  did  not  cause  plaintiff  any 
damages  whatsoever  or  affect  In  any  way  his  character  or  standing  In 
the  community.  Held,  that  such  partial  defense  did  not  comply  with 
Ck>de  Civ.  Proc.  g  538,  providing  that.  In  an  action  to  recover  damages  for 
personal  Injury,  defendant  may  prove  facts,  not  amounting  to  a  total  de- 
fense, tending  to  mitigate  or  otherwise  reduce  plalntUI's  damages,  if 
they  are  set  forth  in  the  answer. 

Action  by  John  F.  Jones  against  Clare  A.  Pickard.  On  demurrer 
to  a  separate  partial  defense.  Demurrer  sustained,  with  permission  to 
defendant  to  amend. 

Robert  H.  Jackson  and  Benjamin  S.  Dean,  both  of  Jamestown,  for 
plaintiff. 

Albert  E.  Nugent,  of  Dunkirk,  for  defendant 

SEARS,  J.  This  action  is  for  false  imprisonment;  the  complaint 
alleging  substantially  that  the  defendant  wantonly  and  recklessly  caused 
an  execution  against  the  person  of  the  plaintiff  to  be  issued  without 
lawful  warrant  or  authority  and  in  violation  of  the  laws  of  the  state 
of  New  York  and  of  the  United  States  and  in  violation  of  the  rights 
and  liberties  of  the  plaintiff,  by  virtue  of  which  the  plaintiff  suffered 
great  indignities  and  was  imprisoned  in  the  Chautauqua  county  jail. 
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The  partial  defense  to  which  plaintiff  dehiurred  is  in  the  following 
language : 

"VoT  a  further  answer  to  said  complaint  and  as  a  partial  defense  thereto, 
and  in  mitigation  of  damages,  this  defendant  respectfully  shows  to  this  court 
and  alleges:  (a)  That  this  defendant  was  of  the  opinion  that  the  execution 
mentioned  In  plaintiff's  complaint,  and  growing  out  of  a  Judgment  recovered 
by  this  defendant  against  plaintiff  In  an  action  in  which  John  F.  Jones  was 
plaintiff  and  this  defendant.  Glare  A.  Plckard,  and  others  were  defendants, 
was  a  proper  process  to  be  Issued  and  delivered  to  a  sheriff  in  actions  of  the 
kind  and  character  upon  which  said  execution  was  issued ;  that  It  was  Issued 
by  this  defendant  without  any  malice  and  in  the  orderly  course  of  this  defend- 
ant's business;  (b)  that  this  defendant  alleges  that  any  act  or  deed  of  his 
in  connection  wltli  the  Issuance  of  said  execution  referred  to  In  said  complaint 
did  not  cause  the  plaintiff  herein  any  damages  whatsoever  or  affect  In  any  way 
his  character  or  standing  In  the  community  in  which  he  resided." 

Section  536  of  the  Code  authorizes  the  pleading  of  mitigating  dr- 
cumstances  in  an  action  for  a  wrong  in  the  following  language : 

"In  an  action  to  recover  damages  •  •  •  for  a  personal  Injury  •  •  • 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total  de- 
fense, tending  to  mitigate  or  otherwise  reduce  the  plaintiff's  damages.  If  they 
are  set  forth  In  the  answer,  eAther  with  or  without  one  or  more  defenses  lo 
the  entire  cause  of  action." 

The  question  is  whether  the  partial  defense  demurred  to  complies 
with  the  provisions  of  this  section. 

[1-3]  To  justify  a  recovery  in  an  action  for  false  imprisonment,  it 
is  not  necessary  to  show  a  lack  of  probable  cause  or  malice  in  the 
sense  of  ill  will,  or  even  recklessness.  The  tortious  quality  of  the  act 
is  necessarily  involved  in  the  intentional  commission  of  the  act  itself. 
This  idea  is  often  expressed  by  sa)ang  that  the  act  itself  imports  mal- 
ice. Actions  for  libel  and  slander  are  similar  in  this  respect.  The  say- 
ing of  the  defamatory  words  or  the  publication  of  the  defamatory 
article  is  there  the  gist  of  the  cause  of  action  and  imports  a  wrong- 
ful quality.  Nevertheless  in  actions  for  false  imprisonment,  as  well  as 
in  actions  for  libel  and  slander,  it  is  permissible  for  the  jury  to  consider 
the  quality  of  the  act  and  the  intent  with  which  it  is  commit- 
ted, and  if  it  is  found  that  there  was  ill  will  or  recklessness  involv- 
ed, to  base  on  such  finding  an  award  of  punitive  damages.  It 
is  to  meet  the  claim  for  punitive  damages,  and  such  claim  only,  that 
mitigating  circumstances  are  allowed  to  be  shown.  The  actual  wrong 
which  is  done  by  libel,  slander,  or  false  imprisonment  is  not  subject 
to  mitigation.  The  wronged  person  is  entitled  to  be  fully  compensated 
for  his  actual  injury,  but  if  the  person  who  committed  the  wrong  can 
show,  not  a  full  excuse,  but  something  which  tends  in  that  direction, 
the  jury  is  entitled  to  consider  it  in  determining  whether  payment  of 
smart  money  is  to  be  imposed. 

In  Bennett  v.  Smith,  23  Hun,  50,  Mr.  Justice  Landon  expressed  these 
ideas  as  follows : 

"In  libel  and  slander  the  damages  may  embrace  two  items,  nameljr,  com- 
pensatory and  punitive.  Bush  v.  Prosser,  11  N.  Y.  347.  The  law  implies 
damage  from  the  Injury  done.  Sanderson  t.  Caldwell,  46  N.  T.  398,  [0 
Am.  Bep.  105.]  If  the  defendant  lacks  a  legal  excuse  for  his  libel  of  Qm 
plaintiff,  the  law  presumes  malice,  and  the  defendant  ought  to  respond  to  ttie 
full  extant  of  the  actual  Injury  done  the  plaintiff ;  that  Is,  compensatory  dam- 
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ages  Bhould  be  given.  But  If,  In  addition  to  this  malice  which  the  lav^  pre- 
sumes, and  which  may  be  merely  constructive  and  passive  in  fact,  the  Jury 
should  find  that  the  defendant  was  actuated  by  active  and  vindictive  malice, 
then  they  may  give,  iii  addition  to  the  actual  damages,  punitive  damages. 
These  are  not  given  as  the  actual  due  of  the  plaintlfl,  but  awarded  him,  that 
the  defendant  may  be  punished  and  a  wholesome  example  attorded.  *  •  •  ' 
To  avoid  this,  he  la  permitted  to  plead  and  prove  matters  in  mitigation  at 
damages.  The  strictly  coftiiiensatory  damages  ought  not  to  be  mitigated,  else 
the  defendant  might  cast  the  conseQuence  of  his  wrong  upon  the  plaintiff. 
But  the  strictly  punitory  damages  may  be  miti^ted.  These  depend  upon  the 
malice  of  the  defendant,  and  malice  depends  upon  the  motive  with  which  the 
libel  was  published.  If  the  motive  was  good,  the  malice  for  wliich  the  defend- 
ant must  respond  may  be  exlst^it  by  operation  of  law  merely,  and  not  by  f6rce 
of  evil  passions  moving  the  defendant  to  wish  and  to  do  the  plaintifC  a  wrong. 
The  law,  it  must  be  borne  in  mind,  presumes  the  existence,  not  the  character, 
of  the  defendant's  malice.  That  character  therefore  becomes  a  material  fact  in 
the  case,  &nd  hence  the  defendant's  motive  or  intent  equally  material." 

Chief  Judge  Ruger,  in  Bradner  v.  Faulkner,  93  N.  Y.  SIS,  referring 
to  the  same  general  subject,  said: 

"It  is  of  the  essence  of  mitigating  circumstances  that  they  do  not  constitute 
a  total  defense  to  the  action,  but  are  those  facts  from  which  the  party  acting 
upon  them  might  reasonably  suppose  that  the  offense,  for  the  punishment  of 
which  the  prosecution  was  instituted,  had  been  committed  by  the  defendant 
therein.  It  also  follows  from  this  fact  that  the  rules  by  which  the  sutticiency 
of  a  pleading  is  ordinarily  determined,  viz.  materiality  and  relevancy,  cannot 
be  applied  in  all  of  their  strictness  to  a  partial  defense  by  way  of  mitigating 
circumstances.    •    •    • 

"It  is  competent  for  the  defendant,  even  If  he  has  been  guilty  of  causing  the 
illegal  imprisonment  of  the  plalntifl,  to  prove  in  mitigation  of  damages  that 
what  he  did  was  done  without  malice,  and  for  what  he  had  a  right  to  suppose 
was  reasonable  cause  for  his  action." 

The  pleilding  in  question  alleges  that  an  action  was  previously 
brought  by  this  same  plaintiff  against  this  same  defendant,  and  that 
in  that  action  the  defendant  recovered  a  judgment,  and,  further,  that 
it  was  the  defendant's  opinion  that  the  judgment  was  of  such  a  char- 
acter that  the  execution  was  a  proper  process  in  an  action  of  such 
kind,  and  that  it  was  issued  without  malice.  The  plaintiff  urges  that 
the  mistaken  opinion  of  the  defendant  is  immaterial,  and  cites  the 
maxim  that  ignorance  of  the  law  excuses  no  one.  This  objection  is 
not  sound.  The  opinion  is  not  offered  as  a  complete  excuse.  No  right 
is  here  sought  to  be  based  upon  this  opinion.  But  the  defendant  con- 
tends that  his  reasonable  mistake  as  to  the  law  should  prevent  his  be- 
ing punished.  His  contention  is  supported  by  the  language  of  Chief 
Judge  Ruger  in  Bradner  v.  Faulkner,  supra : 

"It  must  be  borne  in  mind  that  this  court  has  decided  that  the  facts  al- 
leged against  the  plaintiff  did  not  bring  him  within  the  Jurisdiction  of  the 
board  of  supervisors,  but  that  decision  does  not  preclude  the  defendant  from 
proving  his  belief  in  those  facts  and  his  honest  conviction  that  they  rendered 
the  plaintlfl  liable  to  the  penalties  imposed  by  the  act  of  1858." 

See,  also,  Bisbey  v,  Shaw,  12  N.  Y.  67. 

[4]  The  difficulty  with  the  defense,  however,  is  that  the  character 
of  the  previous  action  is  not  stated,  and  for  all  that  appears  it  may  have 
been  an  action  upon  a  promissory  note.  While  pleadings  are  now 
liberally  construed,  the  courts  are  not  authorized  to  supply  omissions. 
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Without  some  allegation  showing  the  reason  for  the  alleged  opinion, 
the  opinion  is  not  shown  to  be  other  than  reckless  itself. 
In  Bennett  v.  Smith,  supra,  Judge  Landon  said : 

"Let  UB  assume  that  the  defendant  could  not  believe  the  charges  made  by 
him  respecting  the  plaintiff  unless  he  had  previously  seen  or  heard  something 
tending  to  satisfy  him  of  their  truth  (Hatfield  v.  Lasher,  17  Hun,  23,  affirmed 
in  Court  of  Appeals,  Bush  v.  Prosser,  11  N.  T.  347)'  and  that  It  therefore  fol- 
lows that,  as  a  condition  precedent  to  his  right  to  testify  to  his  belief  In  the 
truth  of  the  charges,  he  should  adduce  the  facts  inducing  his  belief  (WUlover 
V.  Hill,  72  N.  Y.  86)." 

The  further  allegation  in  the  answer  that  the  execution  was  issued 
without  malice  must  be  read  in  connection  with  the  rest  of  the  partial 
defense.  In  Morgan  v.  Bennett,  44  App.  Div.  323,  60  N.  Y.  Supp. 
619,  a  partial  defense  to  a  libel  suit  was  interposed  as  follows : 

"That  the  publication  complained  against  was  made  without  the  knowledge, 
consent,  or  assent  of  the  defendant  and  at  a  time  when  he  was  absent  from 
the  city  of  New  York  and  was  in  Europe,  and  witbout  the  personal  knowledge 
of  [the]  defendant  and  without  malice." 

The  demurrer  thereto  was  sustained. 

[B]  While  it  is  competent  for  a  person  charged  with  a  wrong  to 
take  the  witness  stand  and  deny  the  intent  to  commit  the  crime  (Ben- 
nett V.  Smith,  supra;  Lally  v.' Emery,  79  Hun,  560,  29  N.  Y.  Supp. 
888,  affirmed  151  N.  Y.  653,  46  N.  E.  1148;  McKown  v.  Hunter,  30 
N.  Y.  625;  Noonan  v.  Luther,  206  N.  Y.  105,  99  N.  E.  178,  41  L.  R. 
A.  [N.  S.]  761,.  Ann.  Cas.  1914A,  1038;  Jarrell  v.  Young,  Smytii, 
Field  Co.,  105  Md.  280,  66  Atl.  50,  23  L.  R.  A.  [N.  S.]  367),  nev- 
ertheless, to  make  a  similar  denial  in  a  pleading  material,  it  must  be 
founded  upon  some  fact  to  explain  it  and  give  color  to  tho  mental  at- 
titude. 

[8]  The  allegation  that  the  execution  was  issued  in  the  ordinary 
course  of  business  amounts  to  nothing.  It  is  of  the  same  class  as  the 
partial  defense  to  which  a  demurrer  was  sustained  in  Morgan  v.  Ben- 
nett, supra ;  and  the  allegation  that  there  were  no  damages  is  nothing 
more  than  a  denial  of  damages,  and  has  no  place  in  an  affimative  de- 
fense or  partial  defense. 

The  demurrer  therefore  is  sustained,  with  $10  costs,  but  with  per- 
mission to  the  defendant  to  amend  his  pleading  within  ten  days  after 
the  service  upon  him  of  a  copy  of  the  order  sustaining  the  demurrer. 
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SCHUTBCM  et  aL  T.  BUFTAIX)  WHOIUESAZiB  EtABDWABB  CO. 

(Snpreme  Court,  Speclial  Term,  Erie  County.    August  23,  1917.) 

IiAnDLOBD  AND   T«NANT   «s»29& — STAT    PEKDIHa  APPKAIi — INJUNCTION — ^ADE- 
QUATE Bemzot  at  £>aw. 

An  injunction  will  not  be  granted  under  Code  Civ.  Proc.  9  2265,  subd.  2, 
to  st&y  the  execution  of  tbe  warrant  pending  an  appeal  from  a  final  order 
of  the  City  Court  of  Buffalo  In  a  summary  proceeding  to  dispossess  plain- 
tiffs ;  as  the  City  Court  Act  of  Buffalo,  |  55  (Law%  1909,  c.  570,  as  amend- 
ed by  Laws  1916,  c.  428),  provides  a  complete  plan  for  obtaining  stays  of 
execution  of  orders  and  Judgments  appealed  from  of  all  kinds. 

Action  by  Louis  V.  Schutrum,  Jr.,  and  another  against  the  Buffalo 
Wholesale  Hardware  Company.  Motion  for  a  temporary  injunction. 
Denied,  with  costs. 

See,  also,  166  N.  Y.  Supp.  726. 

Frank  C.  Brendd  and  Harry  Lipsitz,  both  of  Buffalo,  for  plaintiffs. 

Kent,  Cummings  &  Smith,  of  Buffalo,  for 'defendant. 

SEARS,  J.  This  is  an  action  brought  by  the  plaintiffs  to  enjoin  the 
defendant  from  interfering  with  the  plaintiffs'  possession  of  certain 
premises  in  the  city  of  Buffalo.  A  final  order  in  a  summary  proceed- 
ing to  dispossess  the  plaintiffs  upon  the  application  of  the  defendant 
has  been  granted  by  the  City  Court  of  Buffalo,  and  the  purpose  of  this 
motion  is  to  stay  the  execution  of  the  warrant  pending  an  appeal  from 
such  final  order..  The  order  of  the  City  Court  was  granted  upon  a 
finding  that  the  term  of  the  plaintiffs  as  tenants  of  the  premises  in 
question  had  expired,  and  application  for  the  injunction  is  made  in 
this  equitable  action  in  accordance  with  subdivision  2  of  section  2265 
of  the  Code  of  Civil  Procedure. 

In  opposition  to  the  motion  for  an  injunction,  the  defendant  calls 
the  attention  of  the  court  to  sections  55  and  56  of  the  City  Court  Act 
(chapter  570,  Laws  of  1909,  as  amended  [Laws  1915,  c.  188,  Laws 
1916,  c.  428]).    The  parts  of  these  sections  applicable  are  as  follows: 

"Sec.  55.  Appeal*. — Appeals  In  cMl  causes  may  be  had  from  judgments  of 
said  court  or  final  order  or  orders  effecting  the  substantial  right  to  the  Su- 
preme Court,  Erie  county,  upon  questions  of  fact  or  of  law  In  the  same  manner 
and  with  the  like  effect  as  appeals  are  now  had  by  law  to  the  County  Court 
from  justices'  court  Judgments.  •  •  •  The  appellate  courts  may  a£Brm, 
reverse  or  modify  the  judgment  or  order  appealed  from  or  grant  a  new  trial 
in  the  city  court,  and  may  stay  all  proceedings  under  the  Judgment  or  order 
appealed  from  pending  appeal.    »    •    • 

"Sec.  56.  Code,  Rules  of  Supreme  Court  Applicable;  When. — The  provi- 
sions of  the  Code  of  Civil  Procedure  and  rules  and  regulations  of  the  Supreme 
Court  as  they  may  be  from  time  to  time,  shall  apply  to  the  City  Court  of 
Buffalo  as  far  as  the  same  can  be  made  applicable  and  are  not  In  conflict  with 
the  provisions  of  this  act ;  in  case  of  such  conflict  this  act  shall  govern." 

Section  55  of  the  City  Court  Act  provides  a  comprehensive  plan  for 
obtaining  stays  of  execution  of  orders  and  judgments  appealed  from 
of  all  kmds.  It  is  subject  to  no  exception.  The  motion  for  a  stay 
under  this  section  of  the  City  Court  Act  is  made  to  the  same  tribunal 
to  which  an  application  for  an  injunction  would  be  made  under  the 
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code  section  above  referred  to.  It  seems  plain,  therefore,  that  a  stay 
of  the  execution  of  the  order  of  dispossession  in  a  proper  case  can  be 
granted  in  the  original  proceeding  now  in  the  Supreme  Court  upon 
appeal.  This  is  an  adequate  remedy.  Wordsworth  v.  Lyon,  5  How. 
Prac.  463.  The  motion  for  an  injunction  in  this  equitable  action  there- 
fore must  be  denied. 
So  ordered,  with  $10  costs  of  motion. 


BUFFALO  WHOLB3SALB  HABDWARB  CO.  T.  SOHUTBUM  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    August  27,  1917.) 

CouBTS  «=»190(5) — Municipal  Coxjbt — Stat  of  Execution — Showing. 

Though  City  Court  Act  of  Buffalo  (Laws  1909,  c.  570,  as  amended  by 
Laws  1916,  c.  428),  i  55,  provides  that  the  appellate  court  may  stay  pro- 
ceedings, pending  appeal,  a  motion  for  the  stay  of  the  execution  of  an 
order  of  dispossession  granted  by  the  City  Court  pending  appeal  wUl  not 
be  granted  by  the  Supreme  Court  In  the  absence  of  fraud,  surprise,  or 
undue  adyautage. 

Action  by  Louis  V.  Schutrum,  Jr.,  and  another  against  the  Buffalo 
Wholesale  Hardware  Company.  Motion  for  a  stay  pending  appeal 
from  an  order  of  dispossession  in  a  summary  proceeding.  Denied,  with 
costs. 

See,  also,  166  N.  Y.  Supp.  725. 

Kent,  Cummings  &  Smith,  of  Buffalo,  for  petitioners. 
Frank  C.  Brendel  and  Harry  Lipsitz,  both  of  Buffalo,  for  respond- 
ent. 

SEARS,  J.  This  is  a  motion  for  the  stay  of  the  execution  of  an 
order  of  dispossession  pending  an  appeal  therefrom  made  under  sec- 
tion 55  of  the  City  Court  Act  of  Buffalo  (Laws  1909,  c.  570,  as 
amended  by  chapter  428,  Laws  1916),  the  order  of  dispossession  was 
granted  upon  a  finding  by  the  trial  judge  of  the  City  Court  that  the 
term  of  the  tenants  had  expired.  Except  for  section  55  of  the  City 
Court  Act,  this  court  would  not  have  jurisdiction  to  entertain  this  mo- 
tion. The  only  relief  possible,  except  for  such  section,  would  be  a 
motion  for  an  injunction  in  an  action  brought  to  stay  the  issuing  or 
the  execution  of  the  warrant  upon  such  order  of  dispossession,  in  ac- 
cordance with  subdivision  2  of  section  2265  of  the  Code  of  Civil  Pro- 
cedure. It  is  well  settled  under  this  section  that  an  injunction  will  not 
be  granted  in  order  to  enable  the  tenants  to  review  in  the  upper  court 
a  finding  of  the  lower  court  which  the  tenants  claim  to  be  erroneous. 
Fraud,  surprise,  or  undue  advantage  in  the  actual  conduct  of  such  pro- 
ceeding is  a  necessary  condition  to  the  granting  of  such  an  injunction. 
Knox  v.  McDonald,  25  Hun,  268;  Weber  v.  Rogers,  41  Misc.  Rep.  662, 
85  N.  Y.  Supp.  232;  Montant  v.  Moore,  61  Misc.  Rep.  45,  113  N. 
Y.  Supp.  43.    See,  also,  Sherman  v.  Wright,  49  N.  Y.  227. 

The  change  in  the  practice  made  by  the  adoption  of  section  55  of 
the  City  Court  Act  cannot  have  been  intended  to  change  the  principles 
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generally  applicable  to  such  a  situation,  and  as  the  execution  of  war- 
rant in  this  csLse  would  not  have  been  restrained  in  an  action  brought 
under  section  2265  of  the  Code  were  such  Code  section  applicable,  it 
should  not  be  stayed  upon  this  motion. 

Motion  for  a  stay  therefore  is  denied,  with  $10  costs. 

So  ordered. 


SCHWARTZ  T.  MABCO& 
(Supreme  Court,  Appellate  Term,  First  Department    July  17, 191T.) 

JVOOICENT   «=)143(12) — DKFAtII.T — BXCUSK. 

Defendant,  thinking  that  he  had  all  of  the  last  day  In  which  to  file  an 
answer,  did  not  appear  at  the  office  of  his  attorneys  until  after  the  time 
when  the  office  of  the  municipal  clerk,  In  which  ^t  was  to  be  filed,  closed. 
On  defendant's  motion  to  open  the  default,  a  proposed  verified  answer  set- 
ting up  a  partial  defense  was  submitted  and  an  affidavit  of  merits.  Beld, 
that  an  nnconditlonal  denial  of  the  motion  was  improper. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Louis  L.  Schwartz  against  Salim  Marcos.  From  an  order 
denying  a  motion  to  open  a  default,  defendant  appeals.  Reversed, 
witii  costs 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

M.  &  B.  Jaffe,  of  New  York  City  (Benjamin  Jaffe,  of  New  Yoric 
City,  of  counsel),  for  appellant. 

Herman  D.  Goldberg,  of  New  York  City,  for  respondent. 

* 
•PER  CURIAM.  Upon  the  last  day  in  which  the  defendant  had  to 
file  a  verified  answer  in  this  case  his  attorneys  prepared  one,  but  were 
unable  to  get  it  to  the  office  of  the  Municipal  Court  clerk  prior  to 
4  o'clock  p.  m.,  at  which  time  the  office  closed.  Immediately  and  on 
the  same  day  they  obtained  an  order  to  show  cause  why  such  default 
should  not  be  opened.  The  defendant  swore  that  he  believed  tfiat  he 
had  all  of  the  19th  day  of  March,  1917,  in  which  to  file  his  answer, 
that  being  the  last  day,  and  did  not  go  to  the  office  of  his  attorneys 
until  4:15  p.  m.  A  proposed  verified  answer  setting  up  a  partial  de- 
fense was  submitted  and  an  affidavit  of  merits.  The  motion  was  un- 
conditionally denied,  with  $10  costs. 

We  think  that  under  all  the  circumstances  of  the  case  the  defendant 
should  have  been  given  an  opportunity  to  present  his  defense  in  court, 
though  only  on  terms. 

Order  reversed,  without  costs  of  this  appeal,  and  motion  granted  on 
payment  of  $10  costs  and  payment  into  court  of  the  sum  of  $800  as 
security  for  any  judgment  that  may  be  recovered. 
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MILETIOH  V.  ALUMINUM  CO.  OF  AMEBIOA. 
(Supreme  Conrt,  Appellate  Term,  First  Department.    July  17,  1017.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Alex  Miletich  against  the  Aluminum  Company  of  Amer- 
ica. -From  an  order  refusing  to  set  aside  judgment  for  plaintiff,  de- 
fendant appeals.    AfRrmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Speiser  &  Speiser,  of  New  York  City,  for  appellant. 
M.  Ehrlich,  of  New  York  City,  for  respondent 

PER  CURIAM,    Affirmed  without  opinion. 

LEHMAN,  J.  (dissenting).  The  stmimons  was  served  on  October 
23,  1916.  Both  sides  agree  that  the  defendant  communicated  with  the 
plaintiff's  attorney  and  requested  a  postponement  until  the  return  of  a 
Mr.  Fodor,  the  officer  who  had  charge  of  the  transaction  for  the  de- 
fendant Both  sides  further  agree  that  plaintiff  promised  not  to  enter 
judgment  till  after  November  13th. ,  Plaintiff's  attorney  claims,  how- 
ever, that  this  agreement  was  made  upon  the  defendant's  promise  that 
upon  this  officer  s  return  the  matter  would  be  settled  and  adjusted.  It 
is  hardly  possible  that  the  attorney  could  have  regarded  this  as  a 
definite  promise  to  pay  the  amount  of  the  claim.  If  the  claim  was  to 
be  paid  in  full,  there  would  seem  to  be  no  reason  for  waiting  Fodor's 
return.  On  November  13th,  and  before  plaintiff  had  entered  judg- 
ment, his  aftomey  was  informed  that  Fodor  would  not  settle  the  claim, 
but  wanted  to  fight  it,  and  he  was  asked  to  open  the  default  and  allow 
the  defendant  to  appear  and  answer.  It  seems  to  me  quite  impossible, 
even  though  we  accept  the  story  told  by  the  plaintiff's  attorney,  to  hold 
that  the  defendant  was  not  led  to  believe  that,  if  the  matter  was  not 
settled  on  November  13th,  it  should  have  reasonable  time  to  defend. 
The  defendant  in  no  wise  slept  upon  its  rights,  but  promptly  on  the 
morning  of  November  14th  obtained  an  order  to  show  cause  why  his 
default  should  not  be  opened,  but  the  plaintiff  nevertheless  allowed  the 
clerk  to  enter  judgment  the  same  morning.  That  judgment  was  en- 
tered apparently  upon  an  affidavit  made  by  the  plaintiff,  though  the 
judgment  states  that  it  was  entered  upon  default  upon  "verified  com- 
plaint." The  affidavit  claims  damages  in  the  sum  of  $291.25,  and 
judgment  for  that  amount  has  been  given.  Included  in  that  judgment 
and  forming  the  larger  part  of  it  is  the  sum  of  $150  for  tliree  weeks' 
unemployment  and  loss  of  time;  yet  nowhere  does  it  appear  in  that 
affidavit  or  in  any  other  affidavit  submitted  on  this  record  that  the 
plaintiff  was  employed  at  a  salary  or  for  any  definite  time  or  that  the  de- 
fendant had  not  a  right  to  discontinue  plaintiff's  emplojmient  on  com- 
mission upon  pajmient  to  the  plaintiff  of  his  actual  expenses  and  dis- 
bursements. On  the  contrary,  it  does  appear  inferentially  from  the 
pbintiff's  own  affidavit  that  this  was  the  defendant's  sole  obligation. 
Under  such  circumstances  it  seems  to  me  evidently  unfair  to  allow 
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such  a  judgment  to  stand,  even  though  this  point  is  not  raised  directly 
by  the  appellant  It  also  does  not  raise  the  point  that  the  judgment 
as  entered  is  in  any  event  void.  In  my  opinion,  however,  the  judg- 
ment is  void,  and  upon  this  motion  its  validity  may  be  considered,  even 
though  the  point  is  not  pressed  by  the  moving  party.  The  judgment  in 
this  case  is  entered  by  the  clerk.  Section  80  of  tfie  Municipal  Court 
Code  (Laws  1915,  c.  279)  allows  the  clerk  to  enter  judgment  in  a  prop- 
er case  where  the  complaint  or  statement  indorsed  upon  or  annexed 
to  the  summons  sets  forth  a  cause  of  action  upon  which  a  judgment  Iw 
default  may  thus  be  entered  in  an  action  in  the  Supreme  Court.  It 
appears  that  no  statement  of  the  nature  of  the  cause  of  action  was  in- 
dorsed on  the  summons  and  no  complaint  is  to  be  found  in  the  record, 
and  though  the  judgment  states  that  it  is  entered  upon  a  verified  com- 
plaint, it  appears  that  it  is  actually  entered  upon  an  affidavit  for  judg- 
ment made  under  section  80  of  the  Municipial  Court  Code.  Such  an 
affidavit  is  required  only  where  there  is  no  verified  complaint.  It 
would  seem,  therefore,  that  in  the  present  case,  there  being  no  indorse- 
ment on  the  summons  and  no  verified  complaint  filed,  the  judgment 
entered  herein  by  the  clerk  is  entirely  void,  and  the  trial  judge  should 
have  set  it  aside. 

Order  should  therefore  be  reversed,  and  defendant's  motion  to 
open  his  default  granted  upon  payment  of  $10  costs  and  upon  deposit- 
ing in  court  the  amount  of  plaintiff's  judgment. 


(100  Misc.  Bep.  673; 

KKBIGEK  V.  NUSBAUM. 

(Supreme  Court,  AppeUate  Term,  First  Department     Stily  18,  1817.) 

Damages  <3=s»10'7(3) — ^Bbeach  of  Lbabk— 'Dsposrr  as  Liquidatkd  Dauaoes — 
BXOHTB  OF  PABma. 

Where  a  lease  stipulated  that  it  the  lessee  surrendered  or  was  dlsix)8- 
sessed,  the  amount  of  his  deposit  should  belong  to  the  lessor  as  stipulated 
damages,  and  that  the  parties  stipulated  to  treat  the  deposit  as  liquidated 
damages,  but  that,  if  all  terms  of  the  lease  were  fully  compiled  with,  the 
security  should  be  returned  to  the  lessee,  and  the  lessor,  after  dispossess- 
ing the  lessee  In  summary  proceedings,  brought  an  action  for  actual  dam- . 
ages,  and  presented  proof  on  the  Issue,  he  could  not  In  the  same  action 
raise  the  Inconsistent  claim  that  the  parties  had  agreed  that  the  damages 
for  the  breach  should  be  stipulated,  and  then  recover  on  both  Issues. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Kreiger  against  Louis  Nusbaum.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  judgment  or- 
dered in  favor  of  defendant  on  his  counterclaim. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Alexander  Coblitz,  of  New  York  City,  for  appellant 
Arthur  G.  Schaflfner,  of  Brooklyn,  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  is  a  landlord  of  certain  prem- 
ises formerly  leased  to  the  defendant.    On  the  1st  day  of  May,  1916, 
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an  installment  of  rent  amounting  to  the  sum  of  $175  became  due,  and 
a  similar  installment  became  due  on  the  1st  day  of  June,  1916.  There- 
after the  plaintiff  obtained  a  final  order  in  summary  proceedings  dis- 
possessing the  defendant  for  the  nonpayment  of  the  rent  He  now 
brings  this  action  to  recover  the  rent  which  had  accrued  before  the 
simimary  proceedings  were  instituted.  At  the  trial  he  conceded  that 
he  collected  rent  amounting  to  the  simi  of  $70.  There  is  no  dispute 
that  the  defendant  is  liable  for  the  rent  still  unpaid.  The  defendant, 
however,  has  counterclaimed  for  the  return  of  a  deposit  of  $383  which 
he  was  required  to  make  under  the  lease.  The  trial  justice  has  decided 
that  this  deposit  could  be  retained  by  the  plaintiff  as  liquidated  dam- 
ages under  the  express  terms  of  the  lease,  and  has  given  judgment 
in  favor  of  the  plaintiff,  and  has  dismissed  the  counterclaim.  The 
deposit  was  made  under  a  clause  in  the  lease  which  reads  as  follows : 

"It  being  expressly  understood  and  agreed  that,  if  the  party  of  the  second 
part  surrenders  said  premises  or  Is  dispossessed  therefrom  prior  to  the  ex- 
piration of  this  lease,  then  In  that  event  the  said  sum  of  three  hundred  eighty- 
three  and  >'/ioo  ($3S3.33)  dollars  shall  belong  to  the  party  of  the  first  part 
as  liquidated  and  stipulated  damages, .  and  the  parties  hereto  stipulate  to 
treat  said  deposit  as  such  liquidated  damages,  because  they  cannot  ascertain 
the  exact  amount  of  damage  which  the  party  of  the  first  part  would  stistain  in 
the  event  of  any  breach  or  violation  hereunder.  It,  however,  all  terms,  cove- 
nants, and  conditions  are  fully  complied  with,  then  in  that  event  the  said  se- 
curity shall  be  returned  to  the  party  of  the  second  part  at  the  expiration  of 
this  lease." 

The  question  whether  ordinarily  under  such  a  clause  a  landlord  may 
retain  a  deposit  as  liquidated  damages  after  summary  proceedings  has 
been  much  discussed  in  the  past  in  this  court,  and  the  decisions  upon 
that  point  are  not  entirely  harmonious.  In  the  case  of  Hochman  v. 
Bollt,  152  N.  Y.  Supp.  1031,  the  court  held  in  an  opituon  written  by 
mysdf  that  under  similar  circumstances  the  deposit  might  be  con- 
sidered as  liquidated  damages  for  the  breach  of  the  tenant  which  led 
up  to  the  summary  proceeding^.  In  that  case,  however,  the  landlord 
had  not  himself  brought  an  action  to  recover  damages  for  the  nonpay- 
ment of  rent,  but  the  action  was  brought  by  the  tenant  to  recover 
his  deposit,  and  the  landlord  as  a  defense  to  the  action  showed  that 
the  tenant  had  breached  the  lease,  and  this  court  held  only  that  the 
landloi-d  could  retain  the  deposit  as  damages  for  such  breach.  In  the 
subsequent  case  of  Steiger  v.  Feldman,  84  Misc.  Rep.  243,  157  N. 
y.  Supp.  1042,  the  landlord  had  instituted  summary  proceedings  for 
the  nonpayment  of  rent,  and  thereafter,  as  in  this  case,  sought  to 
recover  the  amount  of  the  rent  which  had  accrued  prior  thereto.  The 
tenant,  as  in  this  case,  set  up  a  counterclaim  for  the  amount  of  the 
deposit  under  the  lease.  The  clause  in  that  lease  was  almost  identi- 
cal in  language  with  the  clause  in  the  lease  under  consideration,  and 
the  amount  of  the  deposit  bore  practically  the  sam^  proportion  to  the 
amount  of  the  monthly  rent  as  in  the  case  at  bar.  This  court  in  that 
case  was  divided  upon  the  question  whether  under  any  circumstances 
the  deposit  could  be  regarded  as  liquidated  damages,  but  was  unani- 
mous in  holding  that  under  the  circumstances  there  disclosed  the  de- 
fendant was  entitled  to  recover  upon  his  counterclaim.  In  that  case, 
as  in  the  present  case,  the  only  covenant  which  the  landlord  claimed 
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the  tenant  had  broken  and  which  could  give  rise  to  any  right  to  re- 
tain the  deposit  as  liquidated  damages  was  the  covenant  t6  pay  rent. 
In  both  cases  the  landlord  after  he  had  regained  possession  through 
summary  proceedings  has  brought  an  action  for  ^e  actual  damages 
for  this  breach.  Obviously  the  landlord  cannot  claim  to  recover  ac- 
tual damages  and  at  the  same  time  retain  the  stipulated  damages.  As 
I  pointed  out  in  my  opinion  in  the  earlier  case,  the  counterclaim  for 
the  return  of  the  deposit  can  be  defeated  only  by  proof  that  the  land- 
lord had  a  right  to  retain  this  amount  as  stipulated  damages,  but, 
inasmuch  as  the  plaintiff  has  brought  an  action  for  actual  damages 
and  presented  its  proof  on  this  issue,  he  cannot  in  the  same  action 
raise  the  absolutely  inconsistent  claim  that  the  parties  have  agreed 
that  the  damages  for  such  breach  should  be  stipulated  and  then  re- 
cover on  both  issues.  Regardless,  therefore,  of  whether  under  other 
circumstances  the  deposit  might*  be  considered  stipulated  damages  for 
the  breach,  it  appears  from  the  pleadings  herein  that  both  parties 
have  agreed  that  for  a  breach  of  the  covenant  to  pay  rent  only  ac- 
tual damages  should  be  recovered,  and  the  plaintiff  can  therefore  not 
be  permitted  to  retain  the  deposit  as  damages  for  such  breach. 

The  plaintiff  claims  that  this  result  is  not  in  accordance  with  the 
decision  of  the  Appellate  Division  in  the  case  of  Rosenquest  v.  Noble, 
21  App.  IHv.  583,  48  N.  Y.  Supp.  398.  That  case,  however,  has  no 
bearing  upon  the  question  before  us.  In  that  case  there  was  no  clause 
in  the  lease  that  the  deposit  could  be  retained  as  liquidated  damages 
in  the  event  of  summary  proceedings,  and  the  landlord  claimed  the 
right  to  retain  the  deposit,  not  as  liquidated  damages  for  the  nonpay- 
ment of  rent,  but  for  damages  for  a  breach  of  another  covenant  in 
the  lease. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  judg- 
ment ordered  in  favor  of  the  defendant  upon  his  counterclaim  for  the 
sum  of  $103,  with  appropriate  costs  in  the  court  below. 

ORDWAY,  J.,  concurs. 

BIJUR,  jr.  I  concur  in  the  result  because  in  my  opinion  the  pro- 
vision for  liquidated  damages  must  be  treated  as  one  for  a  penalty 
only.  See  Fleisher  v.  Friob,  97  Misc.  Rep.  343,  161  N.  Y.  Supp.  940, 
affirmed  164  N.  Y.  Supp.  1092. 


ISRAEL  et  aL  v.  COVERT  et  at 

(Supreme  Oonrt,  Appellate  Term,  First  Department.    July  13,  191T.) 

Affkal  and  Ebbob  4=>10CiO(l) — ^EtsTEBSiBu:  E^BOB— Selt-Sebyino  Declaba- 
Tions. 

In  a  snit  for  tbe  price  of  material  and  labor  performed  on  machinery, 
wbere  the  two  vital  questions  were  whether  the  machines  were  ready  tor 
delivery  on  a  certain  date  and  whether  defendants  by  a  certain  con- 
'  versation  waived  such  delivery,  permitting  plaintiffs  over  objection  to  put 
in  evidence  a  letter  of  plaintiffs'  attorney  which  was  purely  self-serving 
was  reversible  error,  especially  where  the  error  was  emphasized  by  admit- 
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ting  the  letter  after  a  colloquy,  and  Immediately  snbseqnent  to  the  remark 
of  plaintiffs'  covmsel  that  tiie  letter  was  "corroborative  at  least  of  plain- 
tiffs' claim  that  the  machines  were  ready  for  delivery." 

Appeal  from  iMunicipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Sigmund  Israel  and  another  against  Claude  J.  Covert  and 
another.  From  a  judgment  of  the  Municipal  Court  entered  upon  a 
verdict  of  the  jury,  defendants  appeal.  Reversed,  and  new  trial 
granted,  with  costs  to  appellants. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

MacLean  &  MacLean,  of  New  York  City  (James  N.  MacLean,  of 
New  York  City,  of  counsel),  for  appellants. 

Henry  Hoelljes,  of  New  York  City  (Wm.  J.  Carey,  of  New  York 
City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  for  the  agreed  price  and  the  value  of  ma- 
terial and  labor  performed  on  some  maf hines. 

Two  of  the  vital  questions  in  the  case  were  whether  the  machines 
were  ready  for  delivery  on  a  certain  date  and  whether  defendants,  by 
a  certain  conversation,  waived  such  delivery.  As  to  the  two  points, 
plaintiffs  were  permitted,  over  defendant's  objection  and  due  excep- 
tion, to  put  in  evidence  and  read  to  the  jury  a  letter  of  plaintiffs'  at- 
torney which  was  purely  self-serving,  and  the  error  in  admitting  the 
same  was  emphasized  by  the  fact  that  it  was  admitted  after  a  colloquy 
and  immediately  subsequent  to  the  remark  of  plaintiffs'  counsel  that 
the  letter  was  "corroborative  at  least  of  the  plaintiffs'  claim  Aat  the 
machines  were  ready  for  delivery." 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


DBRBICO  et  aL  v.  JONES  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  10,  1917.) 

Judgment   i3=3l45(2) — ^Default — Motioh   to    Set   Aside— Mebctobious    Db- 

FENSE. 

On  defendants'  motion  to  open  their  default  and  set  aside  a  Judgment 
for  plaintiffs  entered  after  an  inquest,  papers  which  did  not  set  forth  any 
facts  tending  to  establish  a  meritorious  defense  were  defective. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Joseph  Derrico  and  John  Derrico,  copartners  doing  busi- 
ness under  the  firm  name  and  style  of  Derrico  &  Co.,  against  William 
H.  Jones  and  Arthur  C.  Chilver,  copartners  doing  business  under  the 
firm  name  and  style  of  the  Union  Transfer  &  Storage  Company.  From 
an  order  granting  defendants'  motion  to  open  their  default  and  set 
aside  judgment  for  plaintiffs  entered  after  an  inquest,  plaintiffs  ap- 

4t=»Far  otlier  crsm  ««•  suae  topic  &  KGY-NUUBEa  in  all  K«r-Nninber«l  Dls«l>  *  liMi«x— 
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peal.    Reversed,  and  motion  denied,  with  leave  to  renew  on  proper 
papers. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Emanuel  van  Demoot,  of  New  York  City,  for  appellants. 
Alfred  W.  Meldon,  of  New  York  City  (William  C.  Fiest,  of  Brook- 
lyn, of  counsel),  for  respondents. 

PER  CURIAM.  The  plaintiffs  appeal  from  an  order  granting  de- 
fendants' motion  to  open  their  default.  The  record  does  not  contain 
either  the  complaint  or  answer,  but  it  appears  from  the  affidavits  sub- 
mitted that  the  action  is  for  damages  caused  by  the  collision  of  defend- 
ants' van  with  one  of  plaintiffs'  horses,  occasioned  by  the  alleged  neg- 
ligence of  defendants'  chauffeur. 

The  moving  papers  as  they  now  appear  in  the  return  are  defective 
in  not  setting  forth  any  facts  tending  to  establish  a  meritorious  de- 
fense. Rothschild  v.  Haviland,  172  App.  Div.  562,  158  N.  Y.  Supp. 
661;  Dana  v.  Thaw,  56  Misc.  Rep.  612,  107  N.  Y.  Supp.  870.  In 
addition  to  this,  the  defendants'  affida\[it  of  merits  is  defective  and 
meaningless,  and  the  record  as  a  whole  indicates  that  defendants'  at- 
torneys did  not  have  much  confidence  in  their  case,  and  were  endeav- 
oring to  delay  the  trial  thereof. 

Order  reversed,  with  $10  costs,  and  motion  denied,  with  $10  costs, 
with  leave  to  renew  motion  on  proper  papers  upon  payment  of  costs 
vrithin  five  days  after  notice  of  entry  of  this  order.    All  concur. 


GOM>MAN  V.  WBIU 
(Supreme  Court,  Appellate  Term,  First  Department.    July  19,  1917.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Jacob  Goldman  against  Jonas  Weil.  From  a  judgment 
for  plaintiff  after  a  trial  without  a  jury,  defendant  appeals.  Affirmed 
without  opinion. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Albert  M.  Levy,  of  New  York  City  (Nathan  D.  Stern,  of  New  York 
City,  of  counsel),  for  appellant. 

Levy  &  Levy,  of  New  York  City  (Ellis  V.  Levy,  of  New  York  City, 
of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  affirmed  without  opinion. 

LEHMAN,  J.  (dissenting).  The  plaintiff  has  recovered  a  judgment 
for  damages  suffered  through  the  fall  of  a  wall  of  a  building  belonging 
to  the  defendant.  The  plaintiff  produced  some  testimony  that  the  wall 
had  for  a  long  period  been  cracked,  but,  even  if  we  assume  that  this 
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testimony  is  true,  it  fails  to  show  that  the  cracks  were  the  cause  of 
the  fall.  The  plaintiff  consequently  made  out  a  prima  facie  case  only 
through  the  presumption  arising  under  the  doctrine  of  res  ipsa  loqui- 
tur from  the  fall  of  the  wall.  The  defendant  thereafter  produced 
testimony  which  to  my  mind  seems  absolutely  overwhelming  and  only 
slightly  contradicted,  mat  the  fall  of  the  wall  was  preceded  and  caused 
by  an  explosion  due  to  some  unexplained  cause.  I  do  not  see  how 
this  testimony  could  reasonably  be  disregarded  or  not  believed. 

Inasmuch  as  the  defendant  is  not  liable  for  any  damages  not  caused 
by  his  own  negligence,  and  there  is  no  evidence  that  he  was  responsible 
for  the  explosion,  I  think  that  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event 


THE  PUBMC  BANK  OF  NEJW  YORK  CITT  v.  ROSBNDORP  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

1.  CousTs  «=>ie9(2) — Municipal  Coubt-^ukisdiction— Amount. 

In  replevin  for  possession  of  a  $6,500  note,  where  there  was  some  evi- 
dence that  the  note  was  without  value,  It  cannot  be  said  that  the  Munici- 
pal Court  had  no  Jurisdiction  because  the  aggregate  value  of  the  note  was 
over  $1,000. 

2.  REPUiviN  ^=972 — Right  op  Possbbsion — ^BJvidbwcb— Sutfioibnct. 

In  replevin  evidence  held  Insufficient  to  Buppwt  a  Judgment  awardlns 
possession  of  the  note  to  the  corporate  defendant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  the  Public  Bank  of  New  York  City  against  Samuel  Rosen- 
dorf  and  another.  From  a  judgment  in  favor,  of  the  unnamed  defend- 
ant, named  defendant  appeals.  Reversed,  and  new  trial  ordered,  with 
costs. 

Argued  June  term,  1917,  before  I^EHMAN,  BIJUR,  and  ORD- 
WAY,  ]}. 

Louis  Halle,  of  New  York  City  (Louis  Lande,  of  New  York  City, 
of  counsel),  for  appellant. 

Herman  Goldman,  of  New  York  City  (Max  Zaliels,  of  New  York 
City,  of  counsel),  for  defendant-respondent 

LEHMAN,  J.  The  plaintiff  herein  sued  the  defendant  Samuel 
Rosendorf  upon  a  note  made  by  him.  Rosendorf  and  the  plaintiff 
agreed  that  defendant  was  liable  on  the  note  subject  to  a  set-off.  It 
appears,  however,  that  the  defendant  Samuel  Rosendorf  had  deposited 
as  collateral  for  this  note  another  note  for  the  sum  of  $6,500  made 
by  L.  M.  Jones  &  Co.  to  their  own  order  and  indorsed  by  him  in  blank, 
and  a  claim  was  made  upon  them  that  this  note  belonged  to  the  cor- 
poration of  Daniel  Rosendorf,  Incorporated,  and  not  to  Samuel  Rosen- 
dorf. All  parties  then  agreed  that  the  bank  should  be  paid  the  amount 
of  the  judgment,  and  that  the  bank  should  thereupon  deposit  the  note 
in  the  Municipal  Court  in  order  to  have  that  court  determine  who  was 
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entitled  to  the  possession  of  the  note,  and  thereupon,  upon  consent 
of  all  parties,  an  order  was  made  bringing  in  the  Daniel  Rosendorf 
Co.,  Incorporated,  as  a  party  defendant,  and  new  pleadings  were 
served,  practically  changing  the  action  to  a  replevin  action  between  the 
two  defendants.  The  issues  raised  by  these  pleadings  were  tried,  but 
through  inadvertence  the  judgment  entered  did  not  provide  that  the 
possession  of  the  collateral  note  was  awarded  to  either  party,  but  did 
provide  that  the  plaintiff  should  have  judgment  for  the  sum  of  $300. 
Thereafter,  upon  motion,  the  trial  justice  amended  the  judgment  to  one 
awarding  possession  of  the  collateral  note  to  Daniel  Rosendorf  Co., 
Incorporated.  The  defendant  now  appeals  from  that  judgment  on  the 
ground  that  the  court  was  without  jurisdiction,  and  in  any  event  that 
the  judgment  was  erroneous. 

[1]  There  is  no  direct  testimony  in  the  case  as  to  the  value  of  the 
note,  and  the  appellant  now  claims  that,  in  the  absence  of  other  testi- 
mony, the  presumption  arises  that  its  value  is  $6,500,  and  the  Munici- 
pal Court  has  no  jurisdiction  in  an  action  for  replevin  of  a  chattel  of 
the  aggregate  value  of  over  $1,000.  There  is,  however,  in  this  case, 
some  evidence  that  the  note  is  without  value;  for  its  maker  testified 
without  objection  that  it  had  been  paid  or  at  least  renewed  by  another 
not6.  Under  these  circumstances  we  cannot  say  that  the  court  was 
without  jurisdiction. 

The  appellant  further  claims  that  the  trial  justice  had  no  power  in 
the  guise  of  amending  the  judgment  to  make  an  entirely  different 
judgment  from  the  judgment  originally  entered.  It  is,  however,  un- 
necessary to  consider  this  point,  as  I  think  that  in  any  event  the  judg- 
ment must  be  reversed. 

[2]  The  note  was  originally  delivered  to  the  defendant  Samuel 
Rosendorf  for  an  old  indebtedness  due  to  the  firm  of  Rosendorf  & 
Co.  There  is  some  dispute  as  to  whether  Samuel  Rosendorf  was  the 
surviving  partner  of  that  firm,  but  I  can  find  no  reason  why  the  note 
was  delivered  to  him  unless  it  was  delivered  to  him  as  surviving  part- 
ner. In  any  event,  however,  the  Daniel  Rosendorf  Co.,  Incorporated, 
was  not  then  in  existence,  and  could  not  have  had  any  claim  to  the  note. 
The  judgment  awarding  possession  of  the  note  to  it  can  therefore  only 
be  sustained  if  the  corporation  showed  that  it  thereafter  purchased  the 
note.  The  only  testimony  to  establish  that  fact  is  some  rather  vague 
testimony  that  the  corporation  when  formed  purchased  all  the  outstand- 
ing accounts  of  the  firm  of  Rosendorf  &  Co.  It  does  not,  however, 
appear  that  this  note  -appears  in  the  printed  list  of  outstanding  ac- 
counts of  the  firm  which  were  sold  to  the  corporation ;  nor  does  it  ap- 
pear that  the  corporation  paid  any  money  for  it  or  ever  received  pos- 
session of  it.  The  entire  record  is  so  confused  that  it  seems  to  me  im- 
possible to  determine  whethe*  the  note  belongs  to  either  of  these  de- 
fendants or  to  the  estate  of  Daniel  Rosendorf,  deceased.  In  any  event, 
however,  the  evidence  is  insufficient  to  support  a  judgment  awarding 
the  possession  of  the  note  to  the  corporate  defendant. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.   All  concur. 
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(100  Misc.  Rep.  668) 

MARKUN  ▼.  WEOKSTEIN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

Landlobd  AMD  Tenant  €ss>179 — Eviction' — Suicmabt  Pbocekdinos — ^Maintb- 
NANCE  BY  Joint  Tenant — Statutes. 

Under  Code  CIt.  Proc.  §  2233,  providing  that  a  person  who  holds  pos- 
session of  real  property  by  force  may  be  removed,  and  section  2235,  pre- 
scribing who  can  maintain  summary  proceedings,  where  premises  were 
leased  to  petitioner  and  defendants  jointly  for  their  joint  use,  and  peti- 
tioner was  In  actual  possession,  and  defendants  wrongfully  and  unlawfully 
and  by  force  and  Intimidation  ejected  petitioner  from  the  premises,  and 
continued  to  occupy  them  alone,  petlti<«er  was  entitled  to  recover  his  joint 
possession  In  a  summary  proceeding. 
Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceeding  for  the  possession  of  real  property  by  Jacob 
Markun,  doing  business  as  Markun  Bros.,  against  Jacob  Weckstein 
and  Harry  Weckstein,  doing  business  under  the  firm  name  and  style 
of  A.  Weckstein  &  Son.  From  an  order  and  judgment  dismissmg 
plaintiff's  petition,  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Paul  M.  Abrahams,  of  New  York  City,  for  appellant 
Bogart,  Wilkes  &  Bogart,  of  New  York  City  (Isidore  Weckstein, 
of  New  York  City,  of  counsel),  for  respondents. 

ORDWAY,  J.  This  is  a  summary  proceeding  for  the  possession  of 
real  property  under  sections  2233  and  2235  of  the  Code  of  Civil  Pro- 
cedure. The  petition  alleges,  in  substance,  that  the  owner  of  the  prem- 
ises leased  them  to  the  petitioners  and  the  defendants  jointly,  and  for 
their  joint  use,  and  that  petitioner  entered  upon  and  was  in  actual  oc- 
cupation and  possession  thereof,  and  that  defendants  "wrongfully  and 
unlawfully  and  by  force  and  intimidation  removed  and  ejected"  peti- 
tioner therefrom,  and  have  since  continued  to  and  now  occupy  the 
same.  At  the  begpinning  of  the  trial,  and  before  any  evidence  was 
given,  the  learned  court  dismissed  the  petition  and  proceeding  "be- 
cause the  conventional  relation  of  landlord  and  tenant  does  not  exist 
between  the  parties  hereto."  In  my  opinion,  this  was  error.  The  pe- 
tition states  sufficient  facts  to  bring  the  proceeding  within  the  provisions 
of  the  Code  of  Civil  Procedure.  Those  provisions,  while  embraced 
within  the  title  of  summary  proceedings,  which  also  covers  the  ordi- 
nary landlord  and  tenant  proceedings,  where,  of  course,  the  convention- 
al relation  of  landlord  and  tenant  mus^  be  shown,  afford  a  separate 
and  distinct  remedy,  not  dependent  upon  the  relationship  of  landlord 
and  tenant,  a  remedy  givep  by  the  Legislature  for  a  distinct  purpose.. 
That  remedy  is  open  to  any  one  who  is  lawfully  entitled  to  possession 
of  real  property  and  who  is  put  out  of  it,  or  kept  out  of  it  by  force. 
Town  of  Oyster  Bay  v.  Jacob,  109  App.  Div.  613,  96  N.  Y.  Supp.  620; 
Lowman  v.  Sprague,  73  Hun,  408,  26  N.  Y.  Supp.  568;  Potter  v.  N. 
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Y.  Baptist  Mission  Society,  23  ^isc.  Rep.  671,  52  N.  Y.  Supp.  294; 
N.  Y.  Baptist  Mission  Society  v.  Potter,  20  Misc.  Rep.  191,  44  N.  Y. 
Supp.  1051.  See,  also,  Fults  v.  Munro,  202  N.  Y.  34,  39,  43,  95  N.  E. 
23,  37  L.  R.  A.  (N.  S.y600,  Ann.  Cas.  1912D,  870;  Becher  v.  City  of 
New  York,  102  App.  Div.  269,  271,  92  N.  Y.  Supp.  460;  Pharis  v. 
Gere,  110  N.  Y.  336,  18  N.  E.  135,  1  L.  R.  A.  270. 

Sections  2233  and  2235  of  the  Code,  particularly  so  far  as  they  au- 
thorize the  bringing  oi  summary  proceedings  in  case  of  forcible  entry 
and  detainer,  are  plainly  remedial  and  should  be  liberally  construed. 
The  mere  fact  that,  where  such  a  proceeding  is  brought  by  one  joint 
tenant  against  anotiier,  the  warrant  of  removal  issued  under  section 
2251  may  be  executed  simply  by  removing  the  offending  tenant  from 
exclusive  rather  than  entire  possession  of  9ie  premises,  does  not  to  my 
mind  compel  us  to  hold  that  the  Legislature  intended  that  this  useful 
remedy  should  be  inapplicable  in  such  a  case. 

The  respondent  claims  that  it  is  necessary  to  show  "some  relation 
between  the  parties,  either  of  estate  or  contract."  I  do  not  think  that 
this  is  so,  but,  even  if  it  were,  these  parties  are  alleged  to  be  joint 
lessees  of  the  same  owner  under  the  same  lease.  The  appellant  is  en- 
titled to  have  this  proceeding  disposed  of  on  the  merits. 

Order  and  judgment  reversed,  and  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event 

BIJUR,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  petitioner  appeals  from- an  order 
and  judgment  in  summary  proceedings  dismissing  his  petition.  It 
appears  from  the  record  that  at  the  opening  of  the  trial  the  defend- 
ant's attorney  moved  to  dismiss  on  the  ground  that  the  petition  does 
not  set  forth  facts  sufficient  to  permit  the  court  to  entertain  these  pro- 
ceedings. The  trial  justice  thereafter  granted  this  motion,  stating  in 
his  order: 

"I  find  that  the  petition  Is  fatally  defective-;  that  the  proceedings  cannot  be 
maintained  by  this  petition,  because  tbe  conventional  relation  of  landlord  and 
tenant  does  not  exist  between  the  parties  hereto,  a  condition  precedent  fo  the 
institution  of  summary  proceedings." 

I  agree  with  the  appellant  in  his  contention  that  the  petition  is  not 
defective  on  the  ground  relied  on  by  the  learned  justice  below.  The 
petitioner  has  evidently  sought  to  bring  these  proceedings  under  sec- 
tions 2233  and  2235  of  the  Code  of  Civil  Procedure,  and  it  appears 
quite  plain  from  the  language  of  those  sections,  as  well  as  from  the 
decisions  of  the  courts  in  proceedings  brought  thereunder,  that  the 
jurisdiction  of  the  court  to  grant  the  remedy  provided  by  these  sec- 
tions is  not  dependent  upon  the  existence  of  the  relationship  of  land- 
lord and  tenant  between  the  parties.  The  petition  is,  however,  in  my 
opinion,  fatally  defective  in  other  particulars,  and  shows  on  its  face 
that  the  court  has  no  jurisdiction  to  entertain  any  proceedings  between 
these  parties. 

Section  2235  of  the  Code  provides  in  part : 

"The  applicant  must  present  to  the  judge  or  justice,  a  written  petition, 
*    *    *    stating  the  facts,  which,  according  to  the  provisions  of  this  Utie,  an- 
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thorlze  the  application  by  tbe  petitioner,  and  the  -  removal-  of  the  person  In 
possession."  " 

The  petitioner  claims  that  his  written  petition  states  facts  which, 
according  to  the  provisions  of  section  2233  df  the  Code,  authorize 
the  application  by  the  petitioner  for  the  removal  of  the  person  in  pos- 
session.   Section  2233  provides :       • 

"An  entry  shall  not  be  made  Into  real  property,  but  In  a  case  where  entry 
Is  given  by  law;  and.  In  such  a  case,  only  In  a  peaceable  manner,  not  with 
strong  hand,  nor  with  multitude  of  people.  A  person  who  makes  a  forcible 
entry  forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
property,  holds  the  possession  thereof  by  force,  and  bis  assigns,  undertenants, 
and  legal  representatives,  may  be  removed  therefrom,  as  prescribed  In  thla 
tlUe." 

The  petition  in  this  case  all^^s : 

That  "prior  to  the  1st  day  of  February,  1917,  the  owner  of  the  premises 
122-130  West  Twenty-Seventh  street  leased  to  your  petitioner  and  the  de- 
fendants herein  Jointly,  the  entire  seventh  loft  of  the  said  premises  for  their 
joint  use,  from  the  1st  day  of  February,  1917,  to  the  31st  day  of  January, 
191S,  that  on  the  1st  day  of  February,  1917,  the  petitioner  herein  pursuant  to 
said  lease  entered  upon  and  was  in  actual  possession  of  the  demised  premises ; 
and  that  on  said  day  the  defendants  herein  wrongfully,  unlawfully,  and  by 
force  and  intimidation  removed  and  ejected  the  demised  premises,  and  that  de- 
fendants have  continued  to  and  now  occupy  the  demised  premises." 

To  authorize  the  court  to  grant  the  remedy  provided  in  section  2233, 
the  petition  must  allege  either  (a)  that  the  defendants  made  a  forci- 
ble entry  into  the  property,  or  (b)  holds  the  same  by  force.  It  fails 
to  allege  *such  facts  either  expressly  or  impliedly.  It  merely  alleges 
that  one  or  two  joint  tenants,  having  a  right  to  the  possession  of  prop- 
erty, wrongfully  removed  or  ejected  the  other  joint  tenant  after  both 
parties  had  apparently  entered  peacefully  into  possession.  If  the  al- 
legations of  the  petition  are  true,  they  show  that  the  defendants  have 
unlawfully  interfered  with  the  petitioner's  right  to  share  with  them 
in  the  possession  of  the  premises,  but  they  are  insufficient  to  permit 
a  court  by 'summary  proceedings  under  this  or  any  other  section  of 
the  Code  or  in  any  other  manner  to  remove  the  defendants  from  the 
premises.  As  a  matter  of  fact  the  petitioner  seems  to  understand  that 
he  has  no  such  right,  for  he  prays  for  a  "final  order  awarding  to  the 
petitioner  possession  in  conjunction  with  the  defendants  of  the  demised 
premises."  Summary  proceedings  may  be  instituted,  however,  only 
where  the  facts  alleged  authorize  "the  removal  of  the  person  in  pos- 
session." In  the  guise  of  a  final  order  in  summary  proceedings  the 
petitioner  is  really  seeking  from  the  Municipal  Court  an  order  en- 
joining the  defendants  from  interfering  with  his  right  to  possession. 

Judgment  and  order  should  therefore  be  affirmed,  with  $25  costs. 
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ASTOn  TRUST  CO.  ▼.  FEABON. 

(Snpreme  Cotut,  Appellate  Term,  First  Department    July  19,  1917.) 

1.  Bnxs  Ai»D  Notes  «=>300— BAir£BtTFTCT  ot  MAXHir-ljABnjTY  of  Indobseb. 
Hie  bankmptcjr  of  the  makers  of  the  note  does  not  release  the  Indorser 
from  liability  for  interest  which  accrued  after  the  makers  were  adjudged  - 
bankrupts. 
S.  BrLLs  AND  Notes  9=>280 — Indobseb  wrrHotrr  BssTBicnon — LiABiLirr. 

The  obligation  of  an  Indorser  without  restriction  Is  that  the  note  shall 
be  duly  honored,  and  that,  if  It  is  not  and  he  has  notice  thereof,  he  will 
pay  the  amount  to  the  indorsee. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Astor  Trust  Company  against  Walter  P.  Fearon. 
From  a  ju<4;ment  of  the  Municipal  Court  in  favor  of  plaintiff,  it  ap- 
peals.   Modified  and  affirmed,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY.JJ. 

White  &  Case,  of  New  York  City,  for  appellant 
Kafer  &  Wilds,  of  New  York  City,  for  respondent. 

ORDWAY,  J.  The  facts  in  this  case  are  not  disputed.  The  plain- 
tiflF  is  the  owner  and  holder  of  a  promissory  note  made  by  the  firm  of 
Cottier  &  Co.,  and  the  defendant  herein  is  the  indorser.  Cottier  &  Co. 
were  adjudged  bankrupts  on  January  12,  1915.  The  amount  of  in- 
terest then  due  on  the  note  was  the  sum  of  $8. 

[1]  The  face  amount  of  the  note  was  paid  by  amounts  received 
from  the  bankrupts  and  the  indorser,  and  the  interest  which  had  ac- 
crued up  to  the  time  of  the  trial  was  the  sum  of  $138.02.  .  The  claim 
of  the  defendant  is  that  he  is  only  liable  for  interest  which  had  accrued 
up  to  the  time  the  makers  were  adjudicated  bankrupts. 

[2]  The  learned  trial  justice  adopted  this  view  and  rendered  judg- 
ment for  plaintiff  for  the  sum  of  $8,  and  the  plaintiff  appeals.  The 
court  below  based  its  decision  mainly  upon  the  case  of  Wolf  v.  Stix, 
99  U.  S.  8,  25  h.  Ed.  309,  in  which  it  was  held  that,  where  one  was 
surety  for  another  to  pay  any  judgment  that  may  be  rendered  in  a 
specified  action,  and  the  judgment  is  defeated  by  the  bankruptcy  of 
the  party,  the  surety  will  be  relieved.  The  obligation  of  an  indorser 
of  a  note  without  restriction  is  more  than  that  of  a  mere  surety.  His 
obligation  is  a  separate  independent  agreement  that  the  note  shall  be 
duly  honored,  and  that  if  it  is  not,  and  he  has  due  notice  of  the  dis- 
honor, he  will  pay  the  amount  to  the  indorsee.  In  the  case  of  the  First 
National  Bank  of  Buffalo  v.  Wood,  71  N.  Y.  405,  27  Am.  Rep.  66,  the 
court  said: 

'AVblle  an  accommodation  Indorser  may  be  regarded  In  some  cases  and  un- 
der certain  circumstances  as  a  surety,  and  has  all  the  rights  applicable  to  that 
relationship,  yet  as  between  him  and  a  bona  fide  bolder  when  his  liability  has 
become  fixed  be  becomes  the  principal  debtor." 

"While  an  indorser  Is  said  to  be  secondarily  liable,  the  holder  of  a  note  may 
sue  both  the  maker  and  the  indorser  or  either.    An  indorser  sued  upon  his 
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contract  of  Indorsement  is  absolutely  liable  tbereon.  It  la  not  a  defense  for 
him  to  plead  In  such  an  action  that  the  maker  Is  solvent  When  sued,  the  In- 
dorser  stands,  for  the  purpose  of  that  action,  In  the  same  position  as  the 
maker,  except  that  he  Is  absolutely  liable  upon  his  contract  of  indorsement, 
while  the  maker  is  absolutely  liable  upon  the  note."  Curtis  t.  DaTldson,  215 
N.  y.  395,  109  N.  E.  481. 

See,  also,  German-American  Bank  of  BuflFalo  v.  Niagara  Cycle  Fit- 
tings Co.,  13  App.  Div.  450,  43  N.  Y.  Supp.  602. 

A  right  of  recovery  accrues  against  an  indorser  as  soon  as  the  note 
falls  due,  on  compliance  with  the  conditions  precedent  to  his  liability, 
making  due  presentment  and  giving  due  notice  of  nonpayment. 

When,  therefore,  the  note  in  this  case  became  due  and  was  pro- 
tested, the  liability  of  this  defendant  became  fixed,  and  was  not  changed 
by  the  bankruptcy  of  the  makers,  and  he  could  only  be  relieved  from 
such  liability  by  the  payment  in  full  of  the  principal  and  interest. 

Judgment  modified  by  increasing  the  amount  of  the  recovery  to  the 
sum  of  $138.02  and  appropriate  costs  in  the  court  below,  and  as  so 
modified  affirmed,  with  $25  costs  to  the'appellant.    All  concur. 


(100  Misc.  Rep.  718) 

DAIiB  V.  WESTERN  tPNlON  TELEGRAPH  00. 

(Supreme  Court,  Appellate  Term,  E^lrst  D^artm^it.  July  19,  1917.) 

TELEOSAPBS  and  TELEPnONES   «=»33(%) — ^DUTT  TO   PCBNISH  OHANOK. 

A  telegraph  company  must  be  prepared  to  furnish  change  to  a  reason- 
able amount  to  a  person  desiring  to  send  a  telegram  and  able  to  offer  only 
a  bank  bill  la  payment;  tbe  reasonableness,  with  reference  to  amount, 
time,  and  place  to  be  judicially  determined.    (By  Bljur,  J.) 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Francis  C.  Dale  against  the  Western  Union  Telegraph 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Juc^- 
ment  affirmed,  with  leave  to  appeal  to  the  Appellate  Division. 

Argued  June  term,  1917,  before  LEHMAN  and  BIJUR.  JJ. 

Albert  T.  Benedict  and  Francis  Raymond  Stark,  both  of  New  York 
City  (Joseph  I,.  Egan,  of  New  York  City,  of  counsel),  for  appellant. 

Ely  Rosenberg,  of  New  York  City  (Jacob  M.  Cohen,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  has  recovered  the  expenses  of  his  wife  and 
himself  at  a  hotel  at  Colorado  Springs  during  the  day  or  two  while  he 
was  awaiting  a  response  to  a  telegram  wherein  he  had  directed  his 
mail  to  be  forwarded  from  New  York.  This  telegram  was  delayed  in 
transmission  owing  to  the  refusal  of  defendant's  operator  at  Los  An- 
geles to  accept  the  same  under  the  following  circumstances :  A  few 
minutes  before  plaintiff's  train  was  about  to  leave  the  Los  Angeles 
station  he  tendered  the  telegram  and  a  $10  bill  to  the  operator.  The 
operator  refused  to  accept  the  telegram,  saying  that  he  had  no  change. 
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Plaintiff  then  procured  $5  from  his  wife,  being  unable  to  get  any 
change  from  the  conductor  or  other  persons  on  the  train,  and  ten- 
dered the  $5,  to  which  there  was  a  similar  refusal.  Although  it  does 
not  appear  diat  at  this  time  the  operator  said  that  he  did  not  have 
change  for  $5,  I  think  it  may  be  fairly  assumed  from  the  testimony 
that  that  was  &e  reason  given. 

In  my  opinion,  the  rules  which  govern  a  technidil  "tender"  are  whol- 
ly inapplicable  to  the  case  at  bar,  which  I  think  must  be  governed  by 
the  duties  of  a  public  service  corporation,  analogous  in  this  respect 
to  that  of  a  common  carrier.  See  Jones  on  Telegraph  and  Telephone 
Companies,  §§  29  and  33;  Providence-Washington  Co.  v.  Western 
Union  Co.,  247  111.  84,  93  N.  E.  134,  30  L.  R.  A.  (N.  S.)  1170,  139 
Am.  St.  Rep.  314,  and  many  other  cases  to  the  same  effect,  as  also 
37  Cyc.  1611.  By  analogy,  then,  to  the  case  of  a  common  carrier,  I 
an^  of  opinion  that  a  public  service  corporation  must  be  prepared  to 
furnish  change  to  a  reasonable  amount;  such  reasonableness  with  ref- 
erence to  amount,  time,  and  place  to  be  judicially  determined.  See 
Barker  v.  Central  Park  Co.,  151  N.  Y.  237,  45  N.  E.  550,  35  L.  R.  A. 
489,  56  Am.  St.  Rep.  626.    See,  also,  10  C.  J.  683. 

This  question  having  been,  to  my.  mind,  properly  determined  in 
plaintiff's  favor  in  the  mstant  case,  the  judgment  should  be  affirmed, 
with  costs  to  respondent,  with  leave  to  appeal  to  Appellate  Division. 

lyEHMAN,  T.  (dissenting).  The  plaintiff  has  recovered  damages 
for  the  refusal  of  the  defendant  to  forward  a  telegram  from  Cos 
Angeles  to  New  York.  The  defendant,  while  not  technically  a  com- 
mon carrier,  is  a  public  utility  corporation,  and  owes  duties  to  the  pub- 
lic in  many  respects  analogous  to  those  owed  to  the  public  by  common 
carriers.  It  cannot  refuse  to  accept  a  telegram  for  transmission  where 
the  applicant  offers  to  pay  the  lawful  rate.  In  the  present  case  it  ap- 
pears that  the  lawful  rate  for  a  telegram  from  Los  Angeles  to  New 
York  is  $1.01,  and  the  plaintiff  offered  first  a  $10  bill  with  one  cent, 
and  then  a  $5  bill  with  one  cent.  The  telegraph  operator  refused  to 
accept  either  bill,  apparently  on  the  ground  Uiat  he  had  no  change. 

The  defendant  claims  that  it  is  required  to  perform  its  public  func- 
tion only  for  pay,  and  that  it  may  refuse  to  accept  a  telegram  unless 
payment  for  its  services  at  the  lawful  rate  is  tendered.  C^  the  other 
hand,  the  plaintiff  claims  and  the  trial  justice  has  held  that  the  defend- 
ant may  not  refuse  a  telegram  if  the  sender  tenders  a  larger  amount 
and  requires  the  return  of  change,  unless  the  amount  so  tendered  is 
unreasonably  large.  I  can  find  no  authority  or  reason  for  such  a  rule. 
It  is  true  that  "a  passenger,  particularly  one  on  a  street  car,  is  not 
bound  to  tender  the  exact  fare,  and  while  a  tender  of  more  than  the 
amount,  with  the  requirement  of  the  making  of  change,  may  perhaps 
under  the  ordinary  usages  of  such  business  be  sufficient,  yet  *  *  * 
there  must  be  a  reasonaWe  approximation  of  the  amount  tendered  to 
the  fare."  (Italics  are  mine.)  10  Corpus  Juris,  p.  683,  and  cases  there 
cited,  especially  Barker  v.  Central  Park,  etc.,  R.  Co.,  151  N.  Y.  237, 
45  N.  E.  550.  35  t,.  R.  A.  489,  56  Am.  St.  Rep.  626,  and  Barrett  v. 
Market  R.  Co.,  81  Cal.  296,  22  Pac.  859,  6  L.  R.  A.  336,  15  Am.  St. 
Rep.  61.    In  practically  all  these  cases,  however,  the  question  arose 
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where  a  passenger  endeavored  to  pay  his  fare  when  lawfully  upon  a 
street  car,  having  entered  with  the  intent  of  paying  for  his  transpor- 
tation, and  relying  upon  the  usual  custom  of  the  conductor  being  able 
to  make  a  reasonable  amount  of  change.  See  argument  of  Samuel 
H.  Ordway,  Esq.,  counsel  for  plaintiff  in  the  case  of  Barker  v.  Central 
Park,  etc.,  R.  Co.,  supra.  If  under  such  circumstances  the  railroad 
company  had  the  right  to  eject  such  a  passei^r,  it  would  frequendy 
constitute  a  real  hardship  and  interfere  unreasonably  with  the  service 
the  carrier  is  expected  to  render.  For  this  reason  the  courts  have 
held  that  a  carrier  should  be  required  to  provide  its  conductors  with 
change  sufficient  to  enable  a  passenger  to  tender  a  reasonable  stun  in- 
stead of  the  exact  fare.  A  telegraph  office  will,  of  course,  ordinarily 
provide  its  operators  with  sufficient  change  to  facilitate  its  business, 
just  as  any  ordinary  business  would,  but  it  has  no  reason  to  anticipate 
any  particular  hardship  if  any  particular  office  has  no  change.  Under 
such  circumstances  it  seems  to  me  that  the  ordinary  rule  should  be 
applied,  and  the  sender  should  be  required  to  tender  the  exact  amount 
of  the  lawful  rate  to  obtain  the  service  of  this  corporation  exactly  as 
he  would  be  required  to  tender  the  exact'  amount  demanded  by  a  pri- 
vate corporation  for  its  services. 

Judgment  should  therefore  be  reversed,  with  costs. 


SOANI/)N  ▼.  JOHN  OILL  &  SON'S  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    July  10,  191T.) 

Work  akd  Labob  «=>29<2) — ^Actioh  or  Ikplibd  Contbaot— Rbcovebt  on  Ex- 
pbe88  contbact. 

Where  plaintiff  sued  on  an  Implied  promise,  for  the  reasonable  value  or 
work,  labor,  and  services  rendered  defendant  at  Its  special  Instance  and 
request,  but  bis  proot  established  an  express  promise  by  defendant  to  pay 
|75  a  week  for  two  weeks  and  $50  a  week  for  three  weeks,  plalntUT  was 
entitled  to  Judgment  for  $300  only,  since  In  such  a  case  the  effect  of  proof 
of  an  express  contract  fixing  the  price  Is  that  the  stipulated  price  becomea 
the  quantum  meruit  in  the  case. 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Edward  Scanlon  against  the  John  Gill  &  Sons  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Judgment  reduced, 
and,  as  modified,  affirmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY, JJ. 

Eidlitz  &  Hulse,  of  New  York  City  (Cornelius  J.  Sullivan,  of  New 
York  City,  of  counsel),  for  appellant. 

Michael  J.  Sweeney,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  broug^ht  an  action  to  recover  the 
reasonable  value  of  work,  labor,  and  services  rendered  to  the  defend- 
ant at  its  special  instance  and  request.    At  the  trial  the  plaintiff  testi- 
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fled  that  he  was  employed  about  January  12th  by  the  defendant  as 
superintendent  for  certain  stonecutting  work  in  connection  with  a 
contract  to  complete  the  Missouri  state  capitol  building.  The  de- 
fendant agreed  to  "pay  him  $75  per  week,  and  he  was  directed  to  make 
some  preliminary  investigations  and  do  certain  work  preparatory  to 
actually  directing  the  work  in  Missouri.  Thereafter,  and  about  Jan- 
uary 23d,  the  agreement  was  modified  to  the  extent  that  the  plain- 
tiff agreed  to  work  for  a  salary  of  only  $50  per  week.  About  Feb- 
ruary 19th  the  plaintiff  started  to  work  in  Missouri,  and  from  that 
date  he  has  concededly  been  paid  a  salary  of  $50  a  week  until  the 
termination  of  his  employment,  but  for  the  five  weeks  from  Janu- 
ary 12th  to  February  16th  he  has  been  paid  nothing.  The  defend- 
ant does  not  deny  that  the  plaintiff  has  performed  some  work  for  it 
without  pay  during  these  weeks,  but  claims  that  such  work  was 
done  upon  the  understanding  that  the  plaintiff  was  not  to  be  paid  for 
his  services,  but  that  they  were  rendered  to  enable  the  defendant  to 
determine  whether  the  plaintiff  was  the  right  man  for  permanent 
emplojrment  at  $75  per  week.  Upon  this  conflict  of  testimony  the 
trial  justice  gave  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$500. 

The  plaintiff  has  brought  an  action  upon  an  implied  promise,  but 
his  proof  establishes  an  express  promise. 

"The  effect  In  such  a  case  of  proof  of  an  express  contract  fixing  the  price 
is  that  the  stipulated  price  becomes  the  quantum  meruit  In  the  case.  It  Is  not 
a  question  of  variance,  but  only  of  the  mode  of  proof  of  the  allegations  of  the 
pleading."  EVills  t.  VestvaU,  *41  N.  X.  (2  Keyes)  152,  dted  with  approval  in 
Kronau  v.  Welsberg,  151  App.  Dlv.  355,  135  N.  Y.  Supp.  404,  and  in  BuWn  v. 
Cohen,  129  App.  Dlv.  395,  113  N.  T.  Supp.  843. 

The  defendant  denied  the  special  contract  claimed  by  the  plaintiff, 
but  asserted  another  special  agreement  that  the  plaintiff  was  to  per- 
form the  work  without  any  direct  remuneration.  The  trial  justice 
has  evidently  believed  the  plaintiff,  and  though  perhaps  individually  we 
might  feel  that  we  should  probably  have  arrived  at  a  different  result, 
it  is  impossible  upon  this  record  to  say  that  the  decision  of  the  trial 
justice  is  against  the  weight  of  evidence.  There  is,  however  no  basis 
for  his  decision  that  the  damages  amounted  to  $500.  The  plaintiff 
had  a  right  to  establish  his  cause  of  action  by  proof  of  a  special  con- 
tract. The  trial  justice  could  give  judgment  then  only  in  accordance 
with  both  the  allegations  and  the  proof,  and  under  the  proof  the  quan- 
tum meruit  is  the  stipulated  price  of  the  five  weeks'  services,  viz.  $75 
per  week  for  two  weeks  and  $50  per  week  for  three  weeks.  No  oth- 
er judgment  is  possible  upon  this  evidence.  If  the  defendant's  testi- 
mony is  correct,  the  plaintiff  is  entitled  to  no  damages;  if  the  plain- 
tifFs  testimony  is  true,  he  is  entitled  to  $300. 

The  judgment  should  therefore  be  reduced  to  $300  damages  and 
appropriate  costs  in  the  court  below,  and  as  modified  affirmed,  with- 
out costs. 

ORDWAY,  J.,  concurs.    BIJUR,  J.,  dissenting. 
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(100  Mlsa  Rep.  470) 

ROTBCBARTH  et  aL  v.  BERZFBU)  et  al.      ■ 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1917.) 

1.  WaB  *=»1(K2) — ^DlSABILITT  OF  PABTIES— ANSWER. 

Where  two  of  the  plaintiffs  were  residents  and  citizens  of  Germany,  a 
defense  on  the  ground  of  their  disability  to  maintain  the  action  because  of 
the  existing  state  of  war  with  the  German  Empire  must  be  set  up  by  an- 
swer, and  the  issues  thereby  raised  should  be  tried,  and  not  disposed  of  on 
summary  affidavits  on  motion  to  dismiss  the  complaint. 

2.  Wab  ®=>10(1) — ^Debt  DtJB  Citizen  of  Eneht  Countbt — Scsfknsion  of 

EEUED7. 

The  state  of  war  does  not  confiscate  a  debt  owing  by  a  resident  to  a 
nonresident  citizen  of  an  enemy  country,  though  'it  may  suspend  the  rem- 
edies for  Its  collection  through  the  courts  or  prohibit  the  transmission  of 
the  proceeds  to  the  enemy  country. 

Action  by  Martin  Rothbarth  and  others  against  Felix  Herzfeld  and 
others.    Motion  to  dismiss  complaint  denied. 

For  opinion  in  Appellate  Division  reversing  judgment,  see  167  N.  Y. 
Supp.  199. 

See.  also,  159  App.  Div.  732,  144  N.  Y.  Supp.  974. 

Engelhard  &  PoUak,  of  New  York  City  (Cieorge  H.  Engelhard,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

Bernard  Naumberg,  of  New  York  City  (William  N.  Cohen,  of  New 
York  City,  of  counsel),  for  defendants. 

TIERNEY,  J.  This  action  was  commenced  in  1910.  Its  merits 
have  been  examined  by  a  referee  appointed  to  hear  and  determine  the 
issues,  before  whom  the  action  is  still  pending.  Two  of  the  plaintiffs 
are  residents  and  citizens  of  Ciermany.  The  third  appears  to  be  a  resi- 
dent of  England,  but  his  citizenship  is  disputed  in  liie  proofs  on  this 
motion.  After  the  commencement  of  this  action  the  cause  of  action 
was  assigned  to  two  residents  of  this  state  as  trustees  for  certain  credi- 
tors of  the  plaintiffs.  There  is  a  dispute  in  the  proofs  on  this  motion 
as  to  what  are  the  remaining  interests  of  the  beneficiaries  in  the  pro- 
ceeds of  the  suit,  but  it  is  not  disputed  that  some  are  nonresident  citi- 
zens of  an  enemy  country. 

[  1  ]  This  motion  is  made  to  dismiss  the  complaint  on  the  ground  of 
the  residence  of  the  plaintiffs  in  ah  enemy  country.  If  this  be  a  de- 
fense to  the  action  it  goes  to  the  disability  of  the  plaintiffs  to  maintain 
the  action  in  our  courts  by  reason  of  the  existing  state  of  war  witli  the 
German  Empire.  Such  a  defense  is  one  to  be  set  up  by  answer,  and 
the  issues  thereby  raised  should  be  tried  as  other  issues,  and  not  dis- 
posed of  summarily  on  affidavits.  Contrary  views  may  seem  to  have 
been  expressed  by  some  opinions,  but  the  weight  of  authority  is  clearly 
In  favor  of  that  doctrine.  The  only  relief  that  the  court  at'  Special 
Term  can  grant  on  motion  is  to  allow  the  defendant  to  interpose  a  sup- 
plementary answer  presenting  such  defense.  As  that  application  has 
already  been  made  to  another  justice  by  a  separate  motion,  I  will  ex- 
press no  opinion  c^s  to  whether  it  should  be  granted.  If  it  is,  the 
learned  referee  can  dispose  of  the  new  defense  that  has  arisen  in  his 
decision  of  the  other  issues  and  on  evidence  of  the  facts  that  may  be 
in  dispute. 
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[2]  A  state  of  war  has  never  been  held  to  confiscate  a  debt  owing 
by  a  resident  to  a  nonresident  citizen  of  an  enemy  country.  It  may 
suspend  the  remedy  of  collection  through  our  courts,  or  prohibit  the 
transmission  of  the  proceeds  to  the  enemy  country,  but  this  is  to  pre- 
vent giving  aid  to  the  enemy  country  through  sending  resources  to  its 
citizens,  and  not  to  enable  the  resident  debtor  to  repudiate  his  liabili- 
ties. 

In  a  case  like  the  present,  where  some  of  the  real  parties  in  in- 
terest may  be  unaffected  by  the  disability,  the  most  that  the  defendants 
can  ask  for  is  that  the  question  of  how  the  judgment  herein  shall  pro- 
vide that  the  interests  of  our  country  shall  not  be  affected  adversely 
may  be  presented  by  proper  pleading  and  examined  and  determined 
upon  evidence.  That  the  questions  of  law  will  be  properly  determined 
by  the  learned  referee  may  be  assumed,  and  in  any  event  the  defendants 
will  have  as  full  an  opportunity  to  present  their  contention  before  him 
as  they  can  by  application  to  the  court  at  Special  Term. 

Motion  to  dismiss  complaint  denied. 


OLOBB  INDEMNITY  CX).  v.  FINKRLSTEIN. 

(Snpreme  Ckrart,  Appellate  Term,  First  Department    July  10,  1917.) 

Judgment  ®=>167 — Settino  Aside— Secubitt  fob  Cost. 

In  view  of  the  repeated  defanlts  which  defendant  had  permitted  to  be 
taken  against  him,  the  Judgment  should  not  be  vacated  unless  he  gives 
adequate  security  for  costs. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Globe  Indemnity  Company  against  Charles  Finkelstein. 
From  an  order  opening  default,  plaintiff  appeals.  Modified  and  af- 
firmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Walter,  Wolff  &  Fertig,  of  New  York  City  (Edwin  R.  Wolff,  of 
New  York  City,  of  counsel),  for  appellant. 

Frederick  Klein,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Under  the  peculiar  circumstances  of  this  case  we 
are  .not  disposed  to  interfere  w^ith  the  discretion  of  the  judge  who 
heard  this  motion  in  allowing  the  defendant  his  day  in  court.  In  view, 
however,  of  the  repeated  defaults  which  defendant  has  permitted  to 
be  taken  against  him,  we  feel  that  the  judgment  should  not  be  vacated 
unless  the  defendant  gives  adequate  security  for  the  payment  of  the 
same  in  case  of  an  adverse  decision  on  the  merits. 

The  order  will  be  modified  by  requiring  defendant  to  furnish  a  bond 
in  the  sum  of  $425,  and  as  so  modified  affirmed,  without  costs  to  either 
party  of  this  appeal. 
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UNITED  STATES  FIDBMTT  ft  OUARANTI  CO.  ▼.  KAUFMAN. 

(Snpreme  Court,  AppeUate  Term,  First  Department    July  19,  1917.) 

Insubancb  i&=>112 — ^AuTHOMTT  OF  Insubed's  Agent— Ratitioation. 

Though  Insured  authorized  his  agent  to  procure  Insurance  on  the  condi- 
tion that  the  premiums  should  not  exceed  a  certain  sum  per  annum,  where 
be  accepted  and  retained  the  policies  calling  for  a  greater  premium,  he 
ratified  the  agent's  act,  and,  notwithstanding  the  agent's  false  stat^neat 
to  him  that  the  insurance  would  be  extended  an  additional  four  months 
without  additional  premium,  he  was  liable  for  the  premium  for  such  addi- 
tional four  months  where  the  agent  renewed  the  poUdes  and  insured  made 
claims  thereunder,  tbon^  the  agent  bad  not  delirered  the  renewals  to 
him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  United  States  Fidelity  &  Guaranty  Company  against 
Benjamin  H.  Kaufman.  From  a  judgment  of  the  Municipal  Court 
for  plaintiff,  it  appeals.  Reversed,  with  costs,  and  judgment  ordered 
for  plaintiff  for  a  stated  amount,  with  interest  and  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY,  JJ. 

Almond  D.  Fisk,  of  New  York  City  (Charles  R.  Coulter,  of  New 
York  City,  of  counsel),  for  appellant. 
Sydney  W.  Stem,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant  is  the  owner  of  a  number  of  hat 
stores  in  various  parts  of  the  country.  In  May,  1915,  the  plaintiff  was 
requested  by  an  insurance  broker  to  issue  policies  insuring  the  plate 
gU^s  in  these  stores  against  breakage.  These  policies  were  delivered 
to  the  broker,  and  by  him  delivered  in  July,  1915,  to  the  defendant. 
Thereafter,  in  May,  1916,  these  policies  were  renewed  at  the  request 
of  the  same  broker.  In  September,  1916,  these  policies  were  canceled. 
The  plaintiff  also  issued  some  smaller  policies  at  the  request  of  the 
same  broker  upon  stores  which  were  not  covered  by  the  original  pol- 
icy. These  small  policies  were  also  canceled  at  the  same  time.  The 
plaintiff  now  brings  this  action  for  the  sum  of  $535.15  for  the  premiums 
earned  on  all  the  policies  to  the  date  when  they  were  canceled  in  Sep- 
tember. The  defendant  admits  that  the  broker  had  authority  to  take 
out  the  policies  upon  the  new  stores,  but  denies  that  he  had  any  au- 
thority to  renew  ti»e  original  policies.  The  trial  justice  gave  judgAient 
in  favor  of  the  plaintiff  for  the  sum  of  $21.12,  the  amount  of  the  pre- 
miums on  policies  which  the  defendant  admitted  were  made  by  his 
authority,  but  held  that  he  was  not  liable  upon  the  policies  which 
he  claims  the  broker  had  no  authority  to  renew. 

For  the  purpose  of  this  appeal  we  are  bound  to  accept  the  testimony 
of  the  defendant,  corroborated  as  it  is  by  the  insurance  broker  pro- 
duced as  a  witness  for  the  plaintiff;  but  even  upon  that  testimony  it 
seems  to  me  that  the  plaintiff  made  out  a  good  cause  of  action  for 
the  amount  demanded  in  the  complaint.    The  defendant  in  May,  1915, 
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emplojred  the  broker  to  procure  new  plate  glass  insurance  for  it  on  all 
his  stores.  Apparently  he  placed  no  limitation  upon  hira  except  that 
the  plate  glass  insurance  should  not  cost  more  than  $700  per  annum. 
The  policies  procured  from  the  plaintiff  call  for  premiums  amounting 
to  more  than  that  sum.  Whether  the  defendant  would  have  been  bound 
by  the  broker's  act  in  obtaining  the  original  policies,  in  spite  of  the 
fact  that  he  did  not  follow  his  principal's  instructions,  need  hot  now 
be  decided.    Concededly  the  defendant  received  these  policies  in  July, 

1915,  and  retained  them,  knowing  that  they  called  for  annual  premiums 
of  more  than  the  amount  which  he  authorized  his  agent  to  agree  to  pay. 
He  explains  this  fact  by  testimony  which  shows  that  he  was  told  by 
his  broker  that  the  agreed  premium  was  intended  to  cover  16  months' 
insurance.  Obviously,  however,  his  retention  of  the  policies  is  a  ratifi- 
cation of  the  act  of  the  broker  in  procuring  them.  They  showed  on 
their  face  that  they  were  to  run  only  for  a  period  of  12  months,  and 
the  plaintiff  can  in  no  way  be  bound  by  any  deception  of  the  defend- 
ant's agent  in  informing  the  defendant  that  in  some  manner  and  in 
spite  of  the  plain  wording  of  the  policies  he  would  obtain  for  the  de- 
fendant insurance  for  a  period  of  4  additional  months  for  the  stipu- 
lated premium. 

Thereafter,  and  until  September,  1916,  the  broker  was  concededly 
employed  by  the  defendant  to  procure  all  its  insurance.  The  defend- 
ant cannot  with  good  grace  claim  that  the  broker  was  not  during 
that  period  its  agent  to  renew  and  replace  insurance,  for,  when  the 
deception  practiced  upon  the  defendant  became  evident,  he  wrote  to- 
the  agent : 

"Now  as  far  as  renewing  and  replacing  enj  poUdes  this  is  to  advise  yon: 
that  we  expect  to  discontinue  all  our  business  dealings  with  you,  the  reason, 
for  which  can  very  easily  be  explained  by  your  Mr.  Qulnn." 

If  as  a  matter  of  fact  the  broker  was  the  defendant's  general  agent 
for  this  purpose  during  this  period,  then  clearly  the  defendant  cannot 
escape  liability  because  the  agent  fraudulently  departed  from  his  in- 
structions. However,  even  though  we  should  decide  that  the  broker 
was  not  really  a  general  agent,  having  power  to  renew  the  policies  in 
all  cases,  it  is  quite  evident  that  he  cannot  deny  the  agent's  authority 
to  renew  the  present  policies.  The  defendant  knew  that  the  original 
policies  issued  by  the  plaintiff  terminated  under  their  terms  in  May, 

1916.  From  May  to  September,  1916,  although  he  did  not  receive  from 
his  agent  any  new  policy,  he  knew  that  by  some  arrangement  made 
by  his  agent  he  was  enjoying  the  benefit  of  insurance  from  the  plain- 
tiff, for  during  that  period  he  made  claims  on  the  plaintiff  for  break- 
age which  the  plaintiff  met.  As  he  himself  testified,  "I  knew  that  I 
had  an  'arrangement,'  but  I  never  had  a  policy."  It  seems  to  me  that, 
since  upon  the  receipt  of  the  original  policy  covering  a  period  of  only 
12  months  he  remained  silent  and  did  not  communicate  to  the  plaintiff 
that  his  agent  had  no  authority  to  make  such  an  agreement,  he  cannot 
thereafter  accept  the  benefit  of  insurance  for  4  months  after  that  pol- 
icy was  terminated  without  paying  for  it  upon  the  plea  that  his  agent 
bad  exceeded  hiS)  authority  in  making  the  original  >yritteQ  agreement,. 
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and  had  authority  only  to  make  a  further  "arrangement"  from  the 
expiration  of  the  policy  by  which  the  defendant  would  procure  in- 
surance without  extra  premmm.  The  defendant  by  his  own  acts  has 
given  his  agent  apparent  authority  to  procure  insurance  from  the  plain- 
tiff, and  has  enjoyed  the  benefits  of  such  insurance  till  September, 
1916,  with  full  knowledge  that  the  terms  of  the  written  policy  did  not 
entitle  him  to  such  insurance.  He  is  therefore  liable  to  the  plaintiff 
upon  the  contract  made  by  his  agent,  even  though  the  agent  luis  been 
guilty  of  fraud.  The  plaintiff  is  therefore  entitled  to  recover  the  pre- 
miums earned  on  the  contract  till  the  date  of  cancellation. 

Judgment  is  therefore  reversed,  M'ith  $30  costs,  and  judgment  or- 
dered for  plaintiff  for  the  sum  of  $535.15,  with  interest  from  May 
9,  1916,  and  appropriate  costs.    All  concur. 


BEZNICK  V.  SOUTH  SIDE  CONST.  CO. 

(Supreme  Coart,  Appellate  Term,  First  Department.    July  19,  1917.) 

Landlobd  and  Tenant  <S=>184(2) — Rent — ^Action  to  Recovkk  Seccbitt — 
Genebax  Denial — Defenses  Available. 

In  an  action  by  a  tenant  to  recover  a  sum  deposited  as  security  for  per- 
formance of  the  lease,  the  tenant  having  proven  that  he  had  beea  dis- 
possessed, defendant  could  prove  under  his  general  denial  that  the  neces- 
sary repairs  had  not  been  made;  such  claim  constituting  a  defense,  and 
not  a  counterclaim. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Samuel  Reznick  against  the  South  Side  Construction 
Company.  From  a  judgment  for  plaintiff  after  a  trial  without  a  jur>'i 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

Powell,  Wynne,  Lowrie  &  Ruch,  of  New  York  City  (Marvin  \V. 
Wynne,  of  New  York  City,  of  counsel),  for  appellant. 
Frank  lyocker,  of  New  York  City,  for  respondent 

ORDWAY,  J,  This  is  an  action  to  recover  the  amount  of  a  deposit 
under  a  lease  "as  security  for  the  faithful  performance  of  each  and 
every  of  the  terms,  covenants,  and  conditions  to  be  kept  and  performed 
on  the  part  of  the  tenants,"  the  landlord  agreeing,  "upon  the  full  and 
faithful  performance  of  each  and  every  of  the  terms,  covenants,  and 
conditions  on  the  tenant's  part  to  be  kept  and  performed,  to  return" 
said  deposit  Among  the  terms,  covenants,  and  conditions  on  the  ten- 
ant's part  were  covenants  to  pay  the  rent  and  to  put  and  keep  the  prem- 
ises in  good  repair  and  to  make  all  necessary  repairs,  both  inside  and 
Outside.  The  pleadings  were  oral,  the  complaint  being  "action  for  se- 
curity," and  the  answer  "general  denial."  The  plaintiff  proved  that 
he  had  been  dispossessed  by  simimary  proceedings  for  nonpayment  of 
rent,  and  ccMiceded  that  the  landlord  was  entitled  to  deduct  from  the 
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deposit  the  amount  of  rent  due,  but  testified  that  he  had  performed  all 
of  the  other  terms  and  conditions  of  the  lease,  and  specifically  that  he 
left  the  premises  in  good  condition,  less  ordinary  wear  and  tear,  and 
then  rested,  claiming  the  balance  of  the  deposit  after  deducting  the 
unpaid  rent.  The  defendant  then  offered  to  prove  that  necessary  re- 
pairs had  not  been  made,  and  that  the  premises  were  out  of  repair  at 
the  time  plaintiff  left  them,  and  the  cost  of  making  the  repairs,  but  the 
court  refused  to  admit  such  evidence,  on  the  ground  that  defendant 
could  not  make  such  proof  under  a  general  denial,  but  only  under  a 
counterclaim,  which  it  had  not  pleaded,  and  therefore  gave  judgment 
for  the  plaintiff  for  the  amount  of  the  balance.  I  think  this  was  error. 
When  the  plaintiff  was  dispossessed,  the  lease  terminated,  and  the 
plaintiff  was  entitled  to  the  return  of  his  deposit,  less  unpaid  rent  and 
whatever  was  due  the  landlord  by  reason  of  the  tenant's  breaches  of 
his  covenants  for  which  the  deposit  was  security.  The  burden  was  on 
the  plaintiff  of  proving  performance  on  his  part  of  those  covenants, 
and  he  recogntzwl  this  by  showing  the  amount  of  rent  due  and  conced- 
ing it  should  be  deducted,  and  offering  evidence  of  performance  of  his 
other  covenants.  This  made  out  a  prima  facie  case  for  the  balance, 
and  it  then  became  the  duty  of  the  defendant  to  come  forward  with 
his  proof  of  damages,  if  any,  resulting  from  plaintiff's  failure  to  per- 
form his  covenants.  This  he  had  the  right  to  do  under  his  general 
denial,  and  it  was  not  necessary  for  him  to  plead  a  counterclaim  to  en- 
title him  to  put  in  such  evidence.  Haber  v..  Schonzcit,  159  N.  Y.  Supp. 
68 ;  Goldberg  v.  Freeman,  92  N.  Y.  Supp.  237.  There  is  a  distinction 
between  such  a  case  as  this  and  a  case  where  the  deposit  is  security 
for  the  rent  only,  and  the  landlord  seeks  to  counterclaim  or  offset 
against  the  tenant's  claim  for  the  deposit  damages  for  breach  of  a 
covenant  to  repair  for  which  the  deposit  is  not  security.  In  the  latter 
case  the  claim  for  damages  must  be  pleaded  as  a  counterclaim.  Scott 
V.  Montells,  109  N.  Y.  1,  4,  15  N.  E.  729. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event 

BIJUR,  J.,  concurs. 

LEHMAN,  J.  I  concur  in  result.  The  defendant's  claim  consti- 
tutes a  defense,  not  a  counterclaim  (Schattman  v.  Maze  Realty  Co., 
150  App.  Div.  559,  135  N.  Y.  Supp.  47),  and,  in  view  of  the  circum- 
stances of  this  particular  case,  could  have  been  shown  under  the  gen- 
eral denial. 
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BOSENBEBG  v.  CASE  HOTEL  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  Slrat  Department.    July  19,  1917.) 

1.  COUBTS  ®=>190(2) MUNIOIPAI.  COUBTS ^APPKALABUl  JUDaXENTS DKIAVLT. 

No  appeal  will  lie  from  a  Judgment  of  the  Municipal  Court  taken  by 
default  In  view  of  Municipal  Court  Code  (Laws  1915,  c.  279)  {  154. 

2.  CoTJBTS   ®=»189(15) — ^MuNiciPAi   CoDBTB — Opknins   Defattlt — Showing — 

SUFFICIENCT. 

Though  adjournment  by  Municipal  Court  for  absence  of  witnesses  was 
properly  refused  for  Insufficiency  of  affidavits,  a  default  taken  on  such  re- 
fusal should  have  been  granted  on  terms,  and  defendant  not  deprived  of  his 
day  In  court  because  of  the  carelessness  of  his  attorney  In  presenting 
such  affidavits. 

Appeal  from  Municipal  CouTt,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Morris  Rosenberg  against  the  Case  Hotel  Company,  In- 
corporated. From  a  judgment  for  plaintiff  upon  an  inquest,  and  also 
from  an  order  denying  motion  to  open  default,  defendant  appeals. 
Reversed,  judgment  vacated,  default  opened  on  payment  of  costs,  and 
appeal  from  judgment  dismissed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Edward  A.  Brown,  of  New  York  City,  for  appellant. 
Edward  (^rey  Cohen,  of  New  York  City,  for  respondent 

ORDWAY,  J.  [1]  The  appeal  taken  from  the  judgment  must  be 
dismissed.  No  appeal  will  lie  from  a  judgment  taken  by  default. 
Section  154,  Municipal  Court  Code. 

[2]  The  plaintiff  in  this  action  recovered  a  judgment  for  damages 
to  personal  property  caused  by  the  alleged  wrongful  acts  of  the  de- 
fendant. An  action  was  begun  on  January  8,  1917,  the  answer  being 
filed  January  9,  1917.  It  was  first  noticed  for  trial  on  February  2, 
1917.  Defendant's  attorney  on  that  day  presented  an  affidavit  of  one 
of  defendant's  officers  asking  for  a  postponement  of  the  trial  owing  to 
the  absence  of  two  witnesses  who  were  then  engaged  in  the  trial  of  a 
criminal  proceeding  in  the  Magistrate's  Court  this  city.  One  of  these 
persons  was  the  manager  of  a  hotel  run  by  the  defendant  company 
and  was  summoned  to  answer  the  complaint  of  one  Hurlock,  charging 
that  defendant  unlawfully  withheld  certain  baggage  belonging  to  the 
complainant,  and  the  other  was  a  witness  in  said  proceeding.  The  af- 
fidavit did  not  state  that  these  persons  were  material  or  necessary  wit- 
nesses for  the  defendant,  or  what  they  would  testify  to.  The  adjourn- 
ment was  refused  and  the  plaintiff  took  an  inquest.  Upon  the  motion 
to  open  the  default  the  foregoing  facts  were  presented  to  the  justice, 
and  also  an  affidavit  of  merits  and  affidavits  showing  what  the  two  wit- 
nesses above  mentioned  would  testify  to  upon  the  trial,  and  that  their 
testimony  was  material  and  necessary  to  sustain  the  defendant's  de- 
fense, and  that  it  could  not  safely  proceed  to  trial  without  them.  The 
trial  justice  denied  the  motion  without  opinion.  In  our  opinion  the 
trial  court  was  justified  in  refusing  to  adjourn  the  trial,  but  as  the  ap- 
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plication  for  adjournment  w^  the  first  one  that  had  been  made,  and  as 
the  defendant  had  good  cause  for  asking  for  an  adjournment,  and  has 
not  had  its  day  in  court,  and  ought  not  to  be  deprived  of  it  because  of 
the  carelessness  of  its  cotmsel  in  not  presenting  an  affidavit  in  proper 
form,  we  think  the  motion  to  open  the  default  should  have  been  granted 
on  terms. 

Order  reversed,  judgment  vacated,  default  opened  on  payment  of  $10 
costs  without  costs  of  this  appeal.  Appeal  from  judgment  dismissed. 
All  concur. 


(100  Misc.  Bep.  683) 

IMTEBNATIONAI.  PAPBB  CO.  v.  NEW  TOBK  CENT.  B.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  19, 1917.) 

1.  Cabbibbs  «=»119 — Cabbiaok  of  Goods — ^LffABiurr  fob  Loss — Act  or  God. 

At  common  law  a  carrier  is  not  responsible  for  loss  of  goods  due  to  an 
act  of  God,  such  as  an  unprecedented  flood  causing  a  river  to  overflow  its 
banks  and  cover  the  tracks  in  a  railroad  freightyard. 

2.  Cabbiebs  «=»119— Oabbiaoe  of  Goods — ^Loss  by  Act  of  God — Neguoence. 

A  carrier  of  goods  Is  liable  for  their  loss  or  damage  only  where  Its  own 
negligence  contributes  as  a  proximate  cause  to  their  destruction  by  an 
act  of  God,  such  as  an  unprecedented  flood. 

3.  Cabbiebs  <S»133— Daiiaob  ob  Lobs  of  Goods — Flooi>— Btidencb. 

In  an  action  for  the  destruction  of  a  carload  of  paper  by  an  unprece- 
dented flood  causing  a  river  to  rise  and  cover  the  tracks  in  defendant's 
yard,  evidence  that  a  government  weather  observer  had  Issued  a  flood 
warning  for  a  rise  which  would  not  have  endangered  the  cars,  and  that  he 
bad  issued  a  notice  of  a  higher' rise  without  a  showing  of  the  tacts  on 
which  the  prediction  was  made  or  that  It  was  brought  to .  the  knowledge 
of  defendant  or  its  employes,  was  Inadmissible  to  show  defendant's  neg- 
ligence. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  International  Paper  Company  against  the  New  York 
Central  Railroad  Company.  From  a  judgment  of  the  City  Court  en- 
tered in  favor  of  plaintiff  and  frcwn  an  order  denying  defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Ai^ed  Tune  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Alex  S.  Lyman,  of  New  York  City  (Wm.  Mann,  of  New  York  City, 
of  counsel),  for  appellant. 

Levy  &  Becker,  of  New  York  City  (Joseph  Levy,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the 
destruction  of  a  carload  of  paper  delivered  by  the  plaintiff  to  the  Dela- 
ware &  Hudson  Company  for  transportation  to  New  York.  The  car 
was  delivered  by  the  Delaware  &  Hudson  Company  to  the  defendant  on 
March  27th,  and  was  destroyed  that  night  during  an  imprecedented 
flood  which  caused  the  Hudson  river  to  overflow  its  bank  and  cover 
the  tracks  in  the  railroad  freightyards  where  the  plaintiff's  car  had 
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been  placed.  It  sufficiently  appears  that  in  the  flood  a  car  of  unslaked 
lime,  becoming  wet,  set  fire  to  all  the  surrounding  cars,  and  by  reason 
of  the  height  of  water  over  the  tracks  the  defen<£int  could  not  remove 
or  protect  these  cars. 

[1]  The  defendant  at  common  law  and  under  its  bill  of  lading  is 
not  responsible  for  loss  of  goods  due  to  an  act  of  God.  There  can  be 
no  doubt  but  that  the  flood  constituted  an  act  of  God,  and  loss  caused 
thereby  constitutes  an  exception  to  the  defendant's  liability  as  an  in- 
surer. 

[2]  It  can  therefore  be  held  liable  only  if  any  negligence  of  its  own 
contributed  as  a  proximate  cause  to  the  destruction  of  these  goods. 
It  was  plainly  not  negligent  in  failing  to  act  after  the  flood  had  ren- 
dered futile  all  attempts  to  save  the  car  in  which  plaintiff's  goods  were 
shipped.  If  it  was  negligent  at  all,  it  must  be  because  it  failed  to  take 
proper  precautions  earlier  when  the  river  first  started  to  rise.  The 
amount  of  cafe  in  that  regard  which  could  reasonably  be  demanded  of 
the  plaintiff  would  naturally  depend  upon  how  far  the  conditions  ex- 
isting on  March  26th  and  March  27th  gave  reasonable  ground  for 
expecting  that  the  flood  would  rise  so  high  as  to  endanger  goods  in 
the  defendant's  possession. 

[3]  As  evidence  that  such  conditions  existed,  the  plaintiff  showed 
that  on  March  26th  a  forecaster  or  weather  observer  in  government 
service  issued  and  distributed  a  weather  map  containing  a  statement 
that  "flood  warnings  have  been  issued  for  Albany  and  vicinity;  the 
river  is  expected  to  reach  a  height  of  15  feet  or  over  in  the  next  24  or 
36  hours."  Such  a  rise  in  the  river  would  not  have  endangered  any 
goods  in  the  defendant's  yards.  On  March  27th  the  forecaster  issued 
no  printed  prediction,  as  his  office  in  Albany  was  flooded,  but  he  tele- 
phoned warning  of  a  greater  rise  to  the  Troy  Times  and  to  other 
people  in  Troy.  It  is  not  shown  that  this  warning  was  ever  brought  to 
the  attention  of  any  of  the  defendant's  employes,  or  even  that  the  Troy 
Times  published  it.  I  cannot  see  any  theory  upon  which  such  testi- 
mony can  be  considered  relevant.  If  it  was  admitted  to  show  that  con- 
ditions on  March  27th  were  sufficiently  extraordinary  to  permit  the 
government  expert  to  deduce  that  a  great  flood  was  coming,  it  is  evi- 
dently irrelevant,  for  it  does  not  appear  upon  what  facts  or  reports  the 
witness  made  his  predictions,  or  that  the  same  facts  or  reports  were 
or  should  have  been  known  by  the  defendant's  employes.  Moreover, 
the  fact  that  a  certain  expert  foresaw  the  flood  does  not  show  or  tend 
to  show  that  the  defendant  could  reasonably  be  expected  to  foresee  it 
even  if  it  had  the  same  information  as  to  the  conditions  of  the  weather, 
etc.  If,  on  the  other  hand,  this  testimony  was  admitted,  not  to  show 
prevailing  conditions  of  the  weather  and  river  or  the  conclusion  de- 
rived therefrom  by  the  witness,  but  merely  to  show  that  flood  warn- 
ings had  been  issued  and  as  a  circumstance  to  be  considered  upon  the 
question  whether  the  defendant  could  not  reasonably  be  expected  to 
have  taken  some  precautions  against  the  coming  of  the  flood,  then  ob- 
viously it  would  be  irrelevant  without  proof  showing  that  the  forecast 
was  called  to  defendant's  attention,  or  at  least  that  it  had  such  general 
circulation  as  to  justify  the  inference  that  defendant's  employes  knew 
iL   The  admission  of  this  evidence  of  the  forecaster  seems  to  me  clear- 
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ly  errcmeous  and  prejudicial,  and  requires  the  reversal  of  the  judg- 
ment. 

The  appellant  also  urges  several  interesting  points  of  law  as  to  which 
he  urges  that  the  trial  justice  charged  erroneously.  The  language  of 
the  charge  on  these  points  is  not,  however,  sufficiently  clear  to  require 
us  to  pass  upon  its  technical  correctness,  since  in  any  event  we  must 
reverse  die  judgment. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


SIMMONS  V.  GARDNER. 

(Sopteme  Coort,  Appellate  Term,  First  Department    July  17, 1017.) 

Master  and  Servant  ®=3276(3) — Kmplotebs'  Liabilitt  Act — Cause  or  IN- 
runr — Stjfticiknct  or  Evidence. 

In  a  servant's  action  under  the  Employers'  LlabUity  Act  (Consol.  Lav^s, 
C  31,  H  200-201)  for  damages  because  of  her  employer's  failure  to  provide 
a  proper  and  safe  place  to  work,  evidence  as  to  what  caused  plaintiff  to 
slip  on  defendant's  stairs  held  Insutfldent  to  support  judgment  for  her. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Lillian  Simmons  against  Lester  N.  Gardner.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Carl  Schurz  Petrasch,  of  New  York  City  (Francis  X.  Mooney,  of 
New  York  City,  of  counsel),  for  appellant. 
James  F.  Mahan,  of  New  York  City,  for  respondent. 

ORDWAY,  J.  This  action  was  brought  under  the  provisions  of  the 
Employers'  Liability  Act  (Labor  Law)  to  recover  damages  alleged  to 
have  been  suffered  by  the  plaintiff,  a  cook  in  the  employ  of  the  defend- 
ant, because  of  the  defendant's  failure  to  provide  her  with  a  proper 
and  safe  place  in  which  to  work.  The  court  below  decided  the  issues 
and  gave  judgment  in  favor  of  the  plaintiff,  and  defendant  appeals. 

The  defendant's  restaurant,  in  which  the  plaintiff  was  employed  as 
cook,  consisted  of  ground  floor  and  basement,  connected  by  a  stair- 
way. On  the  ground  floor  there  was  a  public  dining  room  in  front 
and  a  serving  kitchen  in  the  rear,  connected  by  a  small  hallway,  from 
which  the  stairway  descended  to  the  basement.  In  the  basement  was 
a  kitchen  and  bakery  opening  off  the  hall  at  the  foot  of  the  stairway. 
The  stairway  was  straight,  more  than  three  feet  wide,  with  iron  hand- 
rails on  each  side,  and  the  steps  were  of  slate,  not  carpeted  or  cov- 
ered, except  that  fresh  sawdust  was  sprinkled  on  them,  apparently 
because  at  times  soup  was  spilled  on  them  from  tureens  carried  up- 
stairs from  the  kitchen  to  the  serving  kitchen  by  kitchen  mauds.  These 
stairs.were  swept  twice  a  day,  at  which  times  fresh  sawdust  was  sprin- 
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kled  on  them.  The  stairs  were  lighted  by  a  60-watt  electric  light  hang- 
ing from  the  ceiling  of  the  basement  at  the  foot  of  die  stairs,  by  light 
coming  from  the  kitchen  and  bakery  in  the  basement,  and  by  a  60- 
watt  light  and  a  100  Mazda  lamp  in  me  serving  kitchen  on  the  ground 
floor  at  the  head  of  the  stairs,  which  was  open  to  the  hallway  and  stair- 
way, with  no  door.  The  60-watt  light  in  the  serving  kitchen  was  only 
four  feet  from  the  top  of  the  stairway.  This  condition  had  existed  for 
years,  and  the  plaintiff  was  thoroughly  familiar  with  it,  as  she  had 
been  employed  there  for  five  or  six  months,  and  used  the  stairway 
daily  in  the  course  of  her  employment. 

The  injuries  for  which  plaintiff  sues  were  caused  by  her  falling 
down  the  stairway  about  11  o'clock  in  the  morning.  It  is  somewhat 
difficult  to  discover  just  what  she  claims  was  the  cause  of  her  fall, 
but  apparently  she  claims  that  it  was  caused  either  by  the  sawdust  on 
the  stairs  or  by  lack  of  sufficient  light  or  both.  Her  testimony  as  to 
the  accident  is  very  brief.    She  says : 

"I  came  right  from  the  [serving]  kltcben.  I  bad  a  few  knives  in  my  left 
liancl,  and  this  band  I  was  to  hold  on  to  the  banisters,  and  as  I  stepped  on  the 
top  step,  Just  like  I  would  here,  I  slipped  all  the  way,  and  my  force  took 
me  down.    I  didn't  know  anything  until  I  was  downstairs." 

"There  was  no  light  there  so  far  as  I  could  see  light,  only  the  Ught  that 
faced  from  the  kitchen  and  bakery.  There  is  a  light  on  top,  but  that  was  not 
lit  at  that  time." 

"The  light  at  the  foot  of  the  stairs  was  out  at  this  time." 

There  were  no  other  witnesses  of  the  accident,  and  this  is  all  the 
evidence  as  to  the  accident,  except  that  the  defendant  and  two  otfier 
witnesses  testify  positively  that  the  lights  were  all  lit  at  the  time  of 
the  accident.  ' 

The  plaintiff  does  not  state  what  caused  her  to  slip,  and  it  seems 
to  be  mere  conjecture  to  hold  that  the  proximate  cause  was  the  saw- 
dust, or  the  lack  of  sufficient  light,  rather  than  the  smooth  and  polished 
surface  of  the  slate,  or  her  stimibling  or  tripping,  or  some  other  cause. 
Babcock  v.  Fitchburg  R.  Co.,  140  N.  Y.  308,  311,  35  N.  E.  596,  597: 

"Verdicts  must  stand  upon  evidence,  and  not  ut)on  mere  conjecture,  bow- 
ever  plausible,  and  if  the  situation  be  such  that  the  plalntlfl  cannot  furnish 
the  requisite  evidence,  the  misfortune  Is  his." 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  event    All  concur. 


PRESENT  V.  KASSOPOTriiOtJS  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    July  17, 1917.) 

Masteb  and  Sebvant  ®=941(1) — Bbbaoh  or  Oontbaoi  of  Ekpiathkst— Be- 

COVEBT  OF  AKOUNT  OF  DbAWINO  ACCOUNT. 

In  an  action  for  breach  of  contract,  whereby  defendants  employed 
plalntlfl  for  a  fixed  period  as  salesman  on  a  commission  of  6  per  cent., 
with  a  weekly  drawing  account  of  $10  to  be  charged  against  commissions, 
where  plaintiff  testified  that  defendants  discharged  him  without  cause 
when  be  had  been  and  was  soliciting  orders,  he  was  «ttltted  to  recover 
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the  amount  of  the  drawing  account,  even  thoagh  it  exceeded  the  amount 
of  the  commissions  actpally  earned, . 

Appeal  irom  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Solomon  Present  against  William  Kassopoulous  and  Elias 
Kassopoulous,  copartners  doing  business  as  the  Leipzig  Fur  Company. 
From  a  judgment  for  defendants  dismissing  the  complaint  for  failure 
of  proof,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORI> 
WAY.  JJ. 

Alexander  Kahn,  of  New  York  City,  for  appellant. 
Joseph  Rubin,  of  New  York  City,  for  respondents. 

ORDWAY,  J.  This  is  an  action  for  breach  of  a  written  contract 
of  employment,  by  which  defendants  employed  plaintiff  as  a  salesman 
for  a  period  from  February  1  to  December  31,  1917,  on  a  commission 
of  6  per  cent  on  sales,  with  a  weekly  drawing  account  of  $10  from 
February  1  to  May  1,  1917,  to  be  charged  against  and  deducted  from 
the  commissions  earned,  plaintiff  to  sell  for  defendants  exclusively 
racoon  tails  and  piece  skunk  fur,  but  to  have  the  right  to  handle  oth- 
er fur  goods  for  other  concerns  "provided  he  shall  not  sell  racoon  tails 
and  piece  skunk  for  any  other  concern."  Plamtiff  testified  that  de- 
fendants discharged  him  on  February  6,  1917,  without  cause,  and  that 
he  had  been  and  was  then  soliciting  orders  for  them.  Defendants 
brought  out  on  cross-examination  that  plaintiff  had  a  contract  at  the 
same  time  to  act  as  salesman  for  another  fur  house  which  dealt  in 
the  same  kind  of  furs  as  defendants,  but  he  testified  that  he  did  not  ac- 
cept their  line  of  racoon  tails  or  skunk  or  sell  that  kind  of  merdian- 
dise  for  them,  or  for  any  one  else  other  than  the  defendants. 

The  learned  court  dismissed  the  complaint  upon  the  theory  that  the 
plaintiff  did  not  prove  any  damage.  This  was  error.  On  the  evi- 
dence as  presented,  plaintiff  was  entitled  to  recover  the  amount  of  the 
drawing  account,  $10  a  week,  even  though  it  exceeded  the  amount  of 
the  commissions  actually  earned.  The  respondents  also  argue  that  the 
plaintiff  himself  broke  his  contract  by  contracting  to  act  as  salesman 
for  another  fur  house,  but  he  had  the  right  to  do  this,  so  long  as  he 
did  not  sell  racoon  tails  or  piece  skunk  for  them.  The  defendants 
may  have  a  good  defense,  but  they  should  have  been  required  to  present 
it,  as  the  plaintiff  made  out  a  prima  facie  case. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  event.    All  concur. 


Digitized  by 


Google 


756  166  NBW  XO&K  8UPFLBMBMV  (Sup.  Ct 

SHAMES  T.  BABRETT. 

(Supreme  Court,  Appellate  Term,  First  Department    July  18, 1017.) 

Motions  «=»58 — Mttnicipai.  Coitbt — Amendment  of  Okdeb  Nunc  Pbo  Tunc. 
The  municipal  court  had  no  power  on  April  17,  1917,  to  make  an  order 
amending  nunc  pro  tune  another  order  entered  May  9,  1916,  so  that  the 
first  order,  which  read,  "Upon  the  foregoing  papers  this  motion  is  granted. 
Comiilalnt  dismissed" — should  read  that  the  complaint  was-  dismissed 
"upon  the  merits,"  and  directing  the  clerk  to  enter  Judgment  accordingly; 
it  being  in  substance  a  new  decision. 

Appeal  from  Mvinicipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Joseph  Shames  against  William  M.  Barrett,  as  president 
of  the  Adams  Express  Company.  From  a  so-called  order  of  the  Mu- 
nicipal Court  entered  April  17,  1917,  purporting  to  amend  another  so- 
called  order  entered  May  9,  1916,  nunc  pro  tunc  so  that  the  first  order 
which  read  only,  "Upon  the  foregoing  papers  this  motion  is  granted. 
Complaint  dismissed" — should  read  that  the  complaint  was  dismissed 
"upon  the  merits" ;  and,  directing  the  clerk  to  enter  judgment  accord- 
ingly, plaintiff  appeals.    Reversed,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Zodikow  &  Wieder,  of  New  York  City  (Herman  M.  Zodikow,  of 
New  York  City,  of  counsel),  for  appellant. 

Edward  V.  Conwell,  of  New  York  City  (Geoi^e  W.  Smyth,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  It  arrears  that  after  a  trial  the  first  "order"  had 
been  made,  but  the  clerk  had  not  entered  a  judgment  thereon.  This 
so-called  order  was,  however,  no  more  than  the  decision  of  the  court. 
The  second  "order,"  although  it  has  the  form  of  an  ordinary  order 
of  the  court,  is  in  substance  a  new  decision  which  is  manifestly  un- 
authorized because,  apart  from  any  other  consideration,  it  was  ren- 
dered months  after  the  case  had  been  submitted.  Viewed  as  an  order 
merely,  it  is  plainly  one  which  the  court  had  no  power  to  make.  The 
procedure  followed,  therefore,  had  no  warrant  at  law,  and  the  respond- 
ent must  adopt  appropriate  means,  whether  its  intention  be  to  merely 
compel  the  clerk  to  enter  a  judgment  in  conformity  w^ith  the  deci- 
sion of  the  court,  or  to  correct  or  amend  a  judgment  when  entered  to 
conform  to  the  actual  decision. 

Order  reversed,  with  $10  costs. 

«=>Far  other  casu  «ea  came  topic  &  KET-NUMBBR  In  all  K<r-Numb«Tad  Dlcwta  *  IndttV 
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OHENESB  FDB  IMPORTER,  Inc.,  v,  NATANSON. 
(Supreme  Court,  Appellate  Term,  First  Department    July  18,  1917.) 

1,  Corporations  «=»325 — Liabilitt  or  President  of  Compant. 

The  lessee  of  property  by  oral  lease  was  not  entitled  to  judgment  for  a 
security  deposit  against  the  president  of  the  lessor  company,  witboat 
proof  that  the  deposit  was  paid  to  the  president  personally,  and  that  he 
agreed  expressly  or  Implicitly  to  repay  it. 

2.  Corporations  «s>361 — Receipt  bt  President  of  Company  Personaixy— 

sttfficiency  of  evidence. 

In  a  lessee's  action  to  recover  a  security  deposit  from  the  president  of 
the  lessor  company,  evidence  held  insufficient  to  support  finding  that  the 
depostt  was  made  with  the  president  personally,  npon  bis  personal  prom- 
ise to  repay  it. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Chinese  Fur  Importer,  Incorporated,  against  Max  N. 
Natanson.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Alexander  S.  Natanson,  of  New  York  City,  for  appellant 

David  Drechsler,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  recovered  judgment  for  the 
sum  of  $210,  which  it  claims  it  deposited  with  the  defendant  as  security 
under  an  oral  lease  made  between  plaintiff  and  the  Chamax  Company 
of  which  the  defendant  was  president.  The  defendant  made  no  writ- 
ten promise  to  repay  this  deposit  personally,  and  the  plaintiff  is  clearly 
not  entitled  to  a  judgment  against  the  defendant,  unless  it  proves  that 
the  deposit  was  paid  to  the  defendant  personally,  and  not  to  the  cor- 
poration, and  the  defendant  agreed  expressly  or  implicitly  to  repay 
it.  The  plaintiff  showed  that  the  deposit  was  made  in  the  form  of  a 
check  payable  to  defendant,  and  it  produced  testimony  that  defendant 
stated  he  would  be  "responsible"  for  its  repayment.  On  the  other  hand, 
not  only  does  the  defendant-  deny  this  statement,  but  it  appears  undis- 
puted that  the  plaintiff  knew  that  it  was  making  the  lease  with  the  cor- 
poration, and  not  with  the  defendant ;  that  upon  payment  of  the  first 
month's  rent  it  received  and  accepted  a  receipt  from  the  corporation 
containing  a  statement  of  the  terms  of  the  lease  which  was  to  be  ex- 
ecuted between  the  parties.  It  further  appears  undisputed  that  there- 
after, when  the  plaintiff  learned  that  the  premises  had  been  con- 
veyed to  a  new  landlord  by  the  Chamax  Realty  &  Construction  Com- 
pany, it  wrote  two  letters  to  that  corporation,  making  demand  upon  it 
for  the  repayment  of  the  deposit.  In  one  of  these  letters  the  plaintiff 
states,  "We  beg  that  you  forward  above  amount  to  us  plus  3  per 
cent,  interest  as  the  contract  calls  for."  Not  only  does  the  plaintiff 
fail  to  explain  why  it  made  a  demand  on  the  corporation  instead  of 
on  the  defendant,  if  it  be  true  that  the  money  was  deposited  with  the 
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defendant  on  the  defendant's  personal  promise  to  repay,  but  it  also  fails 
to  introduce  any  "contract"  which  calls  for  the  repasmient  of  the  de- 
posit with  3  per  cent,  interest,  or  give  any  explanation  in  regard  to  the 
allusion  to  such  a  contract.  On  the  other  hand,  the  defendant  intro- 
duced a  copy  of  a  letter  which  he  claims  was  mailed  to  the  plaintiff 
upon  the  receipt  of  the  deposit.  That  letter  is  signed  by  the  corpora- 
tion and  states : 

"We  agree  t»  pay  you  the  sum- of  three  (3)  per  cent  per  annum  as  Interest 
on  this  deposit  of  security.  It  Is  understood  that  this  check  Is  made  to  the 
order  of  Mr.  Natanson  and  Indorsed  to  ns  by  him  and  Is  being  held  as  security 
by  the  undersigned  and  not  by  Mr.  Natanson." 

It  is  true  that  the  plaintiff  is  trying  to  evade  the  effect  of  this  docu- 
mentary proof  by  the  testimony  of  its  president  that  he  did  not  receive 
this  letter,  and  is  unable  to  read  and  write  English.  Even  if  this  testi- 
mony be  true,  it  is  immaterial,  for  it  is  quite  evident  that  the  plaintiff 
corporation  had  this  docimientary  evidence  in  its  possession,  acted  up- 
on it,  and  at  all  times  understood  that  the  deposit  was  made  to  the  cor- 
poration, and  that  the  corporation  was  primarily  liable  for  its 
repayment. 

[2]  If  the  judgment  in  this  case  is  based  upon  a  finding  that  the  de- 
posit was  made  to  the  defendant  personally  upon  his  personal  prom- 
ise to  repay  it,  it  is  clearly  contrary  to  the  weight  of  evidence,  if  in- 
deed there  be  any  substantial  evidence  to  sustain  it.  If  it  is  not  based 
on  such  a  finding,  it  is  contrary  to  the  law. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


HUGHES  T.  KKIST. 
(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

1.  WOBK  AND   LiABOB  €=328(1) EyVIDKNCE. 

In  an  action  for  labor  and  materials  furnished  in  making  repairs  on  a 
building  leased  by  defendant,  evidence  held  to  sustain  a  Judgment  for  de- 
fendant. 

2.  WOBK  AND  Labor  <S=328(4) — Extba  Wobk — Evidknck. 

In  action  for  labor  and  materials  furnished  In  making  repairs  on  a 
building  leased  by  defendant,  held,  on  the  evidence,  that  plalntilT  was  en- 
titled to  recover  the  reasonable  value  of  certain  Items  of  extra  work  done 
at  defendant's  request,  though  the  writtrai  contract  did  not  specify  sudi 
Items. 

3.  CONTBACTS    lS=S>170(l) — ^LlABOR    AND    MaTEBIAXS— CONBTBtJCTION    BY    PaBTTKS. 

In  such  action  the  construction  of  the  contract  by  the  parties  so  as  to 
require  defendant  to  pay  the  expense  of  removing  violations  found  by  the 
buUdlng  department  should  have  been  adopted  by  the  court. 

4.  Wobk  and  Labob  <S=328(4) — Sbt-Off— Aixowanchi— Evidkwcb. 

In  such  action  evidence  h^d  not  to  sustain  a  judgment  allowing  the 
defendant  $200  on  bis  countevclalm.  ., 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

ttssFor  otbsr  caaM  mm  nm*  tople  *  KBT>NDMBXB.  In  all  Knf-Noabarad  .OtgoaU  *  iDdtxM 


Digitized  by 


Google 


Sup.  Ct.)  HUGHBS  V.  KBIST  759 

Action  by  Peyton  M.  Hughes  against  Emil  Krist,  with  counterclaim 
by  defendant.  From  a  judgment  of  the  Municipal  Court,  Third  Dis- 
trict, Borough  of  Manhattan,  for  $219  in  favor  of  the  defendant 
after  a  trial  by  the  court  without  a  jury,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAf  ,  JJ. 

Oswald  N.  Jacoby,  of  New  York  City,  for  appellant. 
Louis  D.  Schwartz,  of  Brooklyn,  for  respondent. 

ORDWAY,  J.  This  is  an  action  to  recover  for  work,  labor,  and 
services  and  materials  furnished  in  making  repairs  and  alterations  on 
a  buildihg  leased  by  defendant  There  were  three  causes  of  action 
pleaded  by  plaintiff,  and  the  defendant  pleaded  a  general  denial,  and 
also  counterclaims  for  $250  damages.  The  trial  court  decided  that  the 
plaintiff  was  entitled  to  recover  $16  on  his  first  cause  of  action  and 
for  the  defendant  on  the  second  and  third  causes  of  action,  and  also 
that  the  defendant  was  entitled  to  recover  $200  on  his  counterclaim, 
and  awarded  judgment  in  favor  of  defendant  for  $184,  and  costs. 

[1]  Plaintiff's  second  cause  of  action  is  for  the  contract  price  of 
certain  work  covered  by  a  written  contract,  and  his  third  cause  of  ac- 
tion is  for  extra  work  done,  as  he  claims,  on  extra  orders  given  by  the 
defendant.  Plaintiff  testified  that  he  did  all  the  work  called  for  by 
his  contract,  except  the  painting  of  the  ceiling,  which  was  done  by  the 
defendant  at  a  cost  of  $50,  which  plaintiff  is  willing  to  allow.  Defend- 
ant testified  that  plaintiff  failed  and  refused  to  do  much  of  the  work 
contracted  for,  besides  the  painting  of  the  ceiling,  and  that  he  aban- 
doned the  job  before  it  was  completed,  and  that  defendant  had  to  have 
it  done  by  others.  This  created  an  issue  of  fact  which  the  court  be- 
low has  decided  in  favor  of  the  defendant 

[2]  On  his  third  cause  of  action  plaintiff  testified  that  he  did  cer- 
tain items  of  extra  work  at  the  request  of  the  defendant  and  as  to  the 
reasonable  value  thereof.  The  defendant  does  not  deny  that  plaintiff 
did  the  work  covered  by  the  majority  of  these  items,  but  he  claims  that 
it  was  covered  by  the  written  contract.  It  seems  clear  that  the  defend- 
ant is  wrong  in  this  contention,  and  that  the  court  should  have  found 
for  the  plaintiff  for  many  of  the  items,  such  as  the  work  in  the  bath- 
room on  the  second  floor,  $45,  laying  of  tile  and  Cement  in  the  show 
window,  $10.50,  the  cutting  of  the  opening  in  the  second  floor  front 
hall,  $10,  the  laying  of  the  floor  in  the  dining  room,  $16,  and  possibly 
some  other  items.  The  written  contract  does  not  specify  any  of  these 
items  of  work,  and  cannot  be  construed  broadly  enough  to  include  them 
or  be  modified  by  parol  evidence. 

[3,  4]  If  this  were  the  only  error  the  judgment  might  be  modified 
without  a  new  trial,  but  the  court  also  allowed  the  defendant  $200  on 
his  counterclaim.  Even  if  the  court's  finding  that  the  plaintiff  failed 
to  performhJs  contract  should  be  sustained  on  this  appeal,  nevertheless 
the  defendant  was  bound  to  prove  his  damages,  and  he  has  not  done 
so,  except  as  to  the  item  of  painting  the  ceiling,  $50,  which  plaintiff 
pffered  to  allow,  and  possibly  as  to  two  other  small  items,  one  for 
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failure  to  put  plate  glass  in  a  door,  for  which  defendant  paid  $16,  and 
the  other  for  failure  to  set  an  electric  bell  for  which  defendant  paid 
$12  or  $15.  The  main  item  of  damages  claimed  by  defendant  was  the 
expense  of  removing  violations  found  by  the  building  department, 
which  defendant  claims  were  due  to  plaintiff's  work.  The  evidence 
on  this  point  is  not  at  all  clear,  but  it  would  appear  that  the  violations 
resulted  from  the  nature  of  the  work  contracted  for,  in  that  the  re- 
moval of  a  partition  called  for  by  the  contract  made  the  building  inse- 
cure, since  it  helped  support  the  upper  stories.  There  is  grave  doubt 
whether  the  contract  could  be  so  construed  as  to  require  the  plaintiff 
to  do  the  work  necessary  to  remove  the  violation,  and  the  defendant 
seems  to  have  recognized  that  fact,  as  he  admits  that  he  said  he  would 
pay  for  it  himself,  and  asked  plaintiff  to  estimate  on  the  cost  of  re- 
moving the  violations,  and,  when  plaintiff  gave  him  an  estimate  of 
$400,  replied  that  it  was  too  much,  and  gave  the  work  to  another  con- 
tractor who  did  it  for  $315.  It  is  evident  that  the  court  should  have, 
under  these  circumstances,  adopted  the  construction  placed  by  the  par- 
ties on  their  own  contract.  Even  if,  however,  plaintiff  was  responsible 
for  the  violations,  it  is  impossible  to  discover  on  what  theory  the  court 
found  that  defendant's  damages  amounted  to  $200,  and  respondent's 
counsel  does  not  attempt  to  explain  it  in  his  brief. 

The  briefs  of  this  appeal  are  very  unsatisfactory.  They  contain 
numerous  inaccurate  statements  as  to  the  evidence,  and  the  appellant 
fails  to  refer  to  pages  and  lines  of  the  minutes  to  substantiate  his  state- 
ments of  the  evidence  as  required  by  the  rules.  This  has  added  greatly 
to  the  work  of  the  court  in  gettinef  at  the  facts  of  the  case.  Under 
such  circumstances  we  feel  that  this  court  should  not  grant  to  the 
successful  party  the  costs  usually  awarded. 

Judgment  should  therefore  be  reversed,  and  a  new  trjal  ordered, 
with  $5  costs  to  appellant  to  abide  the  event.    All  concur. 


(101  Misc.  Rep.  123) 

O'BRIBN  T.  MANNING. 

(Supreme  Court,  Trial  Term,  Queens  County.    August  11,  1017.) 

1.  Breach  ot  Marbiage  Promise  ®=»31 — Exces.9ive  Damages. 

In  an  action  for  breach  of  marriage  promise,  wher^  plaintiff  was  29 
years  of  age.  and  defendant,  who  was  worth  $15,000,006,  was  84,  and  the 
only  elements  of  damage  were  mortification,  wounded  pride  and  loss  of 
benefits,  a  verdict  for  $225,000  damages  is  excessive,  and  will  be  reduced 
to  $125,000. 

2.  Breach  of  Marriage  Promise  <®=»26— Elements  of  Damages. 

A  possible  Inheritance  or  gift  by  will  cnnnot  be  considered  as  an  element 
of  damnges  in  a  breach  of  promise  case,  although  an  inchoate  right  of 
dower  may  be  so  considered. 

3.  Trial  ®=>105(1) — Matters  Not  Objected  to. 

Where  no  objections  were  raised  to  the  Introduction  of  testimony  arous- 
ing a  feeling  against  defendant,  no  erro^  arises. 

4.  Breach  of  Marriage  Promise  €=>30— Exemplary  Damages. 

In  a  breach  of  promise  suit,  that  defendant  in  his  answer  made  charjtes 
against  plaintiff  which  be  knew  to  be  untrue  at  the  time  merited  an  award 
of  exemplary  damages. 

4=>ror  outer  cum  im  rame  topic  *  KEY-NUMBER  in  ail  Kay-Numbered  DisaeU  *  Indexee 
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Acticm  by  Honora  May  O'Brien  against  John  Bernard  Manning. 
Motion  to  set  aside  verdict.  Motion  denied  on  condition  that  plaintiff 
accept  reduction  of  amount  of  verdict 

Stephen  C.  Baldwin,  of  Brooklyn,  for  plaintiff. 
Martin  W.  Littleton,  of  New  York  City,  for  defendant. 

CROPSEY,  J.  [1]  The  only  question  arising  on  the  motion  to  set 
aside  the  verdict  is  whether  it  is  excessive.  The  jury  awarded  the 
plaintiff  $225,000  damages.  They  divided  this  sum,  and  stated  that 
$25,000  of  it  was  as  exemplary  or  punitive  damages  and  $200,000  as 
compensatory  damages. 

In  actions  for  breach  of  promise  of  marriage  the  amount  of  the 
damages  is  peculiarly  one  for  a  jury's  determination.  ■  While  the  rule 
of  law  whidi  defines  the  elements  of  damage  is  clear,  the  opinions  as 
to  the  amount  of  such  damages  will  vary  greatly.  So  appellate  courts 
seldom  interfere  with  the  amount  of  tiie  verdict  in  such  an  action.  _ 
And  the  trial  courts  do  not  interfere  cither  if  there  is  any  reasonable ' 
basis  upon  which  the  verdict  could  have  been  found,  and  there  is  no 
reason  to  believe  the  jiu^  was  swayed  by  sjmipathy  or  prejudice  or 
passion. 

The  defendant  is  very  rich,  but  very  old,  and  these  and  other  facts 
put  this  case  in  a  class  by  itself,  and  no  other  case  to  which  attention 
has  been  called  is  an  aid  in  determining  this  motion.  This  case,  for- 
tunately, is  free  of  the  harrowing  circumstances  that  not  infrequently 
are  present  in  actions  of  this  character,  and  which  naturally  and  prop- 
erly increase  the  damages.  It  also  lacks  a  number  of  elements  of 
damage  which  are  usually  present.  Here  the  plaintiff  admitted  she 
did  not  love  the  defendant,  and  so  there  was  no  wounding  of  the  af- 
fections. She  is  29  years  of  age,  and  the  defendant  is  84,  and  while 
he  maintains  considerable  vigor,  he  is  partially  palsied.  There  was  no 
period  of  courtship  or  engagement.  The  offer  and  promise  were  to  be 
followed  in  a  few  days  by  the  ceremony,  and  in  that  short  interval  the 
breach  occurred.  The  plaintiff  sustained  no  loss  of  social  position, 
no  loss  of  a  chance  to  marry  some  one  else,  and  she  incurred  practically 
no  expense  in  preparation.  Her  only  elements  of  damage  were  her 
mortification  and  wounded  pride  and  the  loss  of  benefits  she  would 
have  had.  Necessarily  the  loss  of  benefits  is  the  principal  factor  in 
her  damages.  As  said  in  Wolters  v.  Schultz,  1  Misc.  Rep.  196,  at 
199,  200,  21  N.  Y.  Supp.  768,  770:  ' 

"If  a  plaintiff  enters  Into  a  marriage  engagement  from  mercenary  motives 
only,  she  may  still  recover,  If  she  intended  and  was  willing  to  carry  out  the 
agreement;  but  In  such  event  the  damage  should  not  exee^  the  actual  pecu- 
niary loss  or  outlay,  since  disappointed  love  of  defendant's  money  furnishes 
no  ground  of  legal  redress,  and  she  could  not  Justly  complain  that  defendant's 
couceptiQn  of  the  contract,  or  his  standard  of  duty,  was  not  higher  than  her 
own." 

What  "pecuniary  loss"  has  the  plaintiff  here  suffered?  That  is 
measured  in  part  by  the.  defendant's  means,  but  other  elements  enter 
into  it.  The  age  of  the  defendant,  his  health  and  probability  of  life, 
his  manner  of  living,  his  social  status,  his  generosity,  or  his  niggardli- 
ness—rtbese  are  also  to  be  considered.    Bennett  v.  Beam,  42  Mich. 
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346,  4  N.  W.  8,  36  Am.  Rep.  442.  While  there  is  no  direct  proof  of 
defendant's  means,  his  reputed  wealth  is  from  $15,000,000  to  $20,000,- 
000,  and  as  he  took  the  witness  stand  in  his  own  bdialf  and  did  not  say 
how  much  he  was  worth  and  did  not  deny  that  he  was  as  rich  as  he 
was  reputed  to  be,  it  can  safely  be  assumed  the  reputed  figures  do  not 
overstate  the  size  of  his  fortune.  Chellis  v.  Chapman,  125  N.  Y.  214, 
221,  26  N.  E.  308,  11  L.  R.  A.  784.  The  evidence  shows  that  the  de- 
fendant lived  very  simply;  that  he  was  most  frugal  and  economical, 
even  parsimonious,  and  did  not  live  on  any  scale  commensurate  with 
his  great  wealth.  Nor  did  he  hold  any  prominent  social  position,  such 
as  is  not  infrequently  acquired  by  persons  who  are  the  possessors  of 
large  fortunes. 

[2]  The  conditions  under  which  the  plaintiff  would  have  lived  had 
she  married  the  defendant  are  plainly  set  forth  in  the  proof.  It  is 
manifest  that  the  great  wealth  of  the  defendant  would  not  have  been 
,of  corresponding  benefit  to  the  plaintiff.  The  worldly  advantage  she 
would  have  obtained  by  becoming  his  wife  would  probably  have  been 
no  greater  than  if  he  was  worth  only  $1,000,000.  A  possible  inheri- 
tance or  gift  by  will  cannot  be  considered  as  an  element  of  damage. 
An  inchoate  right  of  dower  might  be  so  considered,  for  that  is  deter- 
mined upon  marriage  and  cannot  be  taken  away,  but  there  is  no  proof 
here  upon  which  to  make  an  award  for  such  a  loss.  Beyond  a  certain 
figure,  additional  wealth  does  not,  furnish  the  basis  for  increased  dam- 
ages in  such  cases.  Then,  too,  the  age  and  probability  of  life  of  the 
defendant  must  be  considered.  The  plaintiff's  loss  of  benefits  would 
be  measured  in  length  of  time  by  the  life  of  the  defendant.  Under  the 
mortality  tables  his  probability  of  life  is  limited  to  a  few  years.  Under 
these  conditions  the  sum  awarded  for  compensatory  damages,  namely, 
$200,000,  seems  grossly  excessive.  By  no  reasonable  possibility  on  the 
evidence  in  the  case  could  the  plaintiff  have  suffered  in  "pecuniary 
loss"  to  such  an  extent. 

[3]  Evidence  was  introduced  on  the  trial  which  naturally  aroused 
a  feeling  against  the  defendant.  There  was  no  objection  made  to  its 
admission  and  so  no  error  arises,  but  it  is  not  unlikely  that  it  accounts 
for  the  size  of  the  verdict.  And  now  the  reference  is  not  to  the  mat- 
ters set  up  in  the  answer.  It  is  to  the  proof  that  the  defendant  stran- 
gled his  daughter's  pet  dog,  for  no  reason  apparently  except  he  did 
not  approve  of  dogs,  and  that  he  was  expelled  from  the  Stock  Ex- 
change for  altering  some  certificates,  and  that  he  had  been  sued  by  his 
former  wife  for  a  separation,  on  charges  of  cruelty  and  nonsupport. 
These  matters  necessarily  prejudiced  the  jury  against  the  defendant, 
even  though  it  was  done  unconsciously,  and  they  must  account  for  the 
result. 

[4]  The  jury  were  instructed  under  what  circumstances  they  could 
award  exemplary  damages,  and  they  were  fully  justified  in  so  doing. 
The  charges  against  the  plaintiff  made  by  the  defendant  in  his  answer 
were  untrue,  and  were  known  by  him  to  be  untrue  at  the  time.  As  he 
admitted  on  the  stand  they  were  put  in  the  answer  "to  protect"  him- 
self against  the  claim  made  by  the  plaintiff.  Such  a  step  was  unjusti- 
fied; it  was  even  inexcusable.    It  was  vicious,  and  showed  an  utter 
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disregard  of  the  plaintiff's  rights  and  feelings.  It  merited  puoish- 
ment,  and  so  an  award  of  exemplary  damages. 

The  verdict  must  be  reduced  to  $125,000,  or,  if  the  plaintiff  does 
not  accept  such  reduction  within  10  days  after  the  service  of  a  copy 
of  the  order  to  be  entered  hereon,  a  new  trial  must  be  granted. 

Execution  of  the  judgment  will  be  stayed  for  30  days  after  notice 
of  its  entty. 


STEM**.  T.  UNCOLN  MOTOR  OO.,  Inc. 

(Supreme  Court,  Appellate  Tenu,  First  Department    July  13,  1917.) 

Saixs  «s»130(3) — RssoissioN  of  CoRTaACT— Evxdinck. 

Evidence  In  an  action  for  part  ot  the  price  paid  to  defendant  for  an  an- 
tomoblle  truck  nnder  a  written  contract  held  to  show  an  express  rescis- 
sion of  the  contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Harry  Stella  against  the  Lincoln  Motor  Company,  In- 
corporated. From  a  judgment  of  the  Municipal  Court  dismissing  the 
complaint  without  prejudice  after  a  trial  by  a  judge  without  a  jury, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY,  JJ. 

Charles  A.  Ogren,  of  New  York  City,  for  appellant 
Riegelman  &  Bach,  of  New  York  City  (Charles  A.  Riegelman,  of 
New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  by  plaintiff  to  recover  back 
part  of  the  purchase  price  which  he  had  paid  to  defendant  for  an  au- 
tomobile truck  under  a  contract,  which  was  in  writing.  The  chassis 
was  to  be  delivered  forthwith,  and  the  body  within  three  weeks  after 
the  date  of  the  agreement,  which  was  November  15,  1916. 

Plaintiff  testified  that  the  chassis  was  delivered  with  a  temporary 
body  on  it ;  that  he  made  numerous  requests  for  the  delivery  of  the 
permanent  body,  none  of  which  was  complied  with,  and  on  March  19th, 
over  three  months  later  than  the  date  of  the  delivery  mentioned  in 
the  agreement,  he  called  at  defendant's  place  of  business  with  the 
truck,  and  there  saw  a  Mr.  Fletcher,  the  general  manager  of  the  de- 
fendant, with  whom  he  Jiad  a  conversation  which  was  in  substance  con- 
firmed by  the  testimony  of  plaintiff's  lawyer,  who  testified  that  he  said : 

"Mr.  Stella  [the  plalntUT]  is  dissatisfied,  and  now  offers  to  return  the  truclc 
and  call  the  whole  deal  off  and  rescind  the  contract.  Mr.  Fletcher  replied: 
'Put  it  in  the  garage.  That  is  all  you  have  to  do.'  Mr.  Fletcher  then  turned 
tila  back  on  me  to  Ua  desk,  and  we  walked  out  and  put  the  truck  In  the  ga- 
rage." 

There  is  nothing  to  impugn  the  accuracy  of  this  conversation  as 
testified  to.  Nevertheless  at  the  close  of  plaintiff's  case  the  learned 
court  below  granted  the  motion  to  dismiss  the  complaint,  addit^,  "It 
is  a  perfectly  divisible  contract." 

«s>For  oUmt  ewM  m*  Mune  toplo  *  KBT-NUUBBR  In  all  Kn-Numberad  Dlgwta  4k  Indaxw 
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Respondent  now  seeks  to  sustain  the  judgment  by  claiming  firsts 
that  the  trial  court  was  fully  justified  in  finding  from  ttie  evidence  that 
there  was  no  mutual  rescission,  and  cites  to  support  that  point  cases 
like  Taylor  v.  Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D, 
284,  to  the  effect  that  plaintiff,  having  allowed  the  time  fixed  for  de- 
livery to  pass,  could  not  put  defendant  in  default  except  by  a  notice 
fixing  a  new  time  for  delivery.  These  cases,  however,  are  entirely  in- 
applicable to  the  instant  case,  in  which  the  plaintiff  bases  his  right  to 
recover  back  the  part  payment,  not  on  the  ground  of  defendant's  de- 
fault, but  on  an  express  mutual  rescission. 

As  his  second  and  third  points,  respondent's  counsel  urges  that 
whether  there  was  a  mutual  rescission  is  a  question  of  fact,  and  that  to 
effect  a  rescission  plaintiff  was  required  to  restore  the  defendant  to 
the  position  in  which  it  previously  stood.  The  latter  point,  of  course, 
is  quite  as  inapplicable  as  the  first  point  to  a  case  of  express  mutual 
rescission.  While  it  is  true  that  the  question  whether  there  was  a  re- 
scission is  one  of  fact,  the  uncontradicted  and  unimpeached  evidence 
is  that  there  was  such  a  rescission.  Nor  is  it  any  the  less  effective  be- 
cause, as  respondent  says,  it  is  supported  "merely  by  the  quickly  spoken 
and  unconsidered  language  of  the  defendant's  manager." 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event    All  concur. 


SPECTOR  v.  SOLOMON  et  al 
(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

1.  Sales  <&=3474(2) — Conditionai,  Sales — Creation  of  Likn  by  Buyeb. 

As  the  conditional  buyer  of  a  safe  could  not  create  a  lien  tbereon  In 
favor  of  his  landlord,  the  landlord,  who  was  not  a  creditor  of  seller, 
could  not  set  up  against  the  seller  that  the  sale  was  void  as  against 
creditors,  because  the  bill  of  sale  was  not  filed  until  six  weeks  after 
delivery. 

2.  Appeal  and  Bbbob  <es>151(l) — Biqht  to  Appeai^ — ^Pebbon  Not  Bound. 

Where  the  only  Judgment  in  an  action  against  codefendants  was  a  de- 
fault against  one,  the  other  cannot  appeal  therefrom. 

;i.  Appeal  and  Erkob  «=9337(2) — Decision  Appealable — ^Necessttt  of  Entbt 
OF  Judgment. 

Where  no  judgment  has  been  entered  on  decision  on  motion  for  judg- 
ment on  pleadings,  the  decision  cannot  be  reviewed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Joseph  Spector  against  Elias  Solomon  and  David  J.  Barle, 
first  names  Elias  and  David  fictitious,  real  names  unknown  to  plain- 
tiff. From  a  judgment  of  the  Municipal  Court  in  favor  of  plaintiff 
upon  a  cross-motion  for  judgment  on  the  pleadings,  defendant  Earle 
appeals.    Appeal  dismissed,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 
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Conklin  &  Reid,  of  New  York  City  (Harry  D.  Holden,  of  New  York 
City,  of  counsel),  for  appellant. 

Elias  Rosenthal,  of  New  York  City  (Joseph  Brown,  of  counsel),  for 
respond^it. 

LEHMAN,  J.  [t]  The  plaintiff  herein  started  an  action  to  fore- 
close a  lien  upon  a  safe  which  he  apparently  sold  under  a  conditional 
bill  of  sale  to  the  defendant  Solomon.  The  safe  was  delivered  to  him 
on  or  about  June  15,  1916,  but  the  conditional  bill  of  sale  was  not  filed 
for  more  than  six  weeks  thereafter.  Solomon  was  at  that  time  a  ten- 
ant of  the  Collegiate  Baptist  Church  of  the  Covenant  of  the  City  of 
New  York,  and  under  his  lease  agreed: 

"That  all  the  furniture,  fixtures,  machinery,  carpets,  ruga,  typewriters, 
safes,  desks,  etc.,  used  and  to  be  used  In  the  premises  are  hereby  pledged  to 
the  landlord,  and  the  landlord  has  a  lien  upon  the  same  as  a  guaranty  for  the 
payment  of  the  rent  as  agreed." 

In  July,  and  four  weeks  before  the  conditional  bill  of  sale  was  filed, 
$60  rent  became  due  under  the  said  lease,  and  no  part  of  said  rent  has 
been  paid.  The  defendant  Earle  is  the  agent  of  the  landlord  in  the 
management  of  the  premises  leased  to  the  defendant  Solomon,  and 
he  has  alleged  these  facts  as  an  answer  to  the  plaintiff's  cause  of  action. 
Thereafter  both  the  plaintiff  and  the  defendant  Earle  moved  for  judg- 
ment on  the  pleadings,  and  the  trial  justi(^  decided  that  motion  in  fa- 
vor of  the  plaintiff.  The  defendant  Earle  upon  this  appeal  contends 
that,  inasmuch  as  the  conditional  bill  of  sale  was  not  filed  till  six  weeks 
after  the  delivery  of  the  goods,  it  was  void  against  creditors,  and  the 
plaintiff  has  lost  any  right  to  foreclose  his  lien  as  against  the  Collegiate 
Baptist  Church  of  the  Covenant  of  the  City  of  New  York.  Even  if 
the  conditional  bill  of  sale  is  void  as  against  creditors,  it  is  concededly 
valid  as  against  the  conditional  vendee,  and  it  is  quite  evident  that  the 
vendee  could  not  by  contract  create  a  lien  upon  this  property  in  fa- 
vor of  a  third  party.  See  Barrett  Mfg.  Co.  v.  Van  Ronk,  212  N.  Y. 
90,  105  N.  E.  811.  The  defendant  Earle  consequently  has  no  right  to 
the  safe  unless  he  has  acquired  such  right  as  creditor,  and  the  answer 
alleged  no  facts  to  show  that  he  has  obtained  such  right  as  agent  of 
the  landlord  through  judicial  proceedings,  or  even  that  he  has  taken 
possession  of  the  property  as  security  for  the  rent.  Apparently  the 
trial  judge  has  decided  that  under  such  circumstances  the  defendant 
cannot  be  considered  as  a  creditor  having  any  claim  to  the  safe. 

[2,  3]  Even  if  the  trial  justice  is  wrong  in  that  decision,  we  cannot 
upon  this  appeal  review  it.  The  defendant  Earle  appeals  only  "from 
the  judgment  made  atid  Altered  in  the  above-entitled  action  April  24, 
1917."  The  record  contains  a  paper  signed  by  the  trial  justice  and 
dated  April  24,  1917,  which  the  appellant  claims  is  an  irregular  judg- 
ment. If  we  assume  that  this  is  the  judgment  in  the  action,  it  is  on 
its  face  a  judgment  entered  on  the  "defendant's  default,"  and  it  recites 
that: 

"Proof  of  service  having  been  made,  and  the  cause  having  duly  come  up  for 
trial,  and  the  defendant  having  failed  to  appear  and  answer." 
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Apparency  it  does  not  apply  to  this  defendant  who  has  appeared  and 
answered,  but  only  to  the  other  vendee  who  is  in  default.  On  the 
other  hand,  a  statement  prefixed  to  the  record  sets  forth  tiiat: 

"This  Is  an  appeal  from  a  final  Judgment  foreclosing  a  lien  upon  a  chattel 
In  the  abOTe-fflidtled  action  entered  In  the  office  of  the  clerk  of  the  Second  Dis- 
trict Municipal  Court,  Borough  of  Manhattan.  The  action  was  commenced  by 
the  service  of  the  summons  on  defendant  Earle  on  November  9,  1916.  De- 
fendant Earle  served  an  answer  on  November  14,  1916.  The  action  appeared 
on  the  calendar  for  December  12,  1916,  for  trial,  and  both  plalntifT  and  the  de- 
fendant Earle  moved  for  judgment  on  the  pleadings.  Hie  trial  Judge  (Us 
time  having  been  extended  by  various  stipulations)  made  an  order  denying  de- 
fendant Earle's  motion  for  judgment  and  granting  plaintiff's  motion  for  judg- 
ment on  April  6, 1917.  Pursuant  to  this  order  Judgment  was  duly  entered  as 
above  stated." 

The  "order"  referred  to  therein  reads  as  follows: 

"PlalntifTs  motion  for  Judgment  on  the  pleadings  granted,  and  defendant's 
motion  for  Judgment  on  the  pleadings  denied.  The  clerk  wUl  enter  Judgment 
accordingly." 

Nowhere  in  Ae  record  is  there  any  judgment  entered  by  the  clerk 
in  accordance  with  this  decision.  It  therefore  appears  that  the  only 
judgment  in  this  action  is  one  entered,  not  against  the  defendant  Earle, 
but  against  the  defendant  Solomon,  who  is  in  default.  The  appellant 
is  not  bound  by  "such  judgment,  and  cannot  appeal  from  it.  No  judg- 
ment has  been  entered  upon  the  decision  of  the  motion  for  judgment 
on  the  pleadings  and  we  can:  therefore  on  this  appeal  not  review  that 
decision. 

It  follows  that  the  appeal  should  be  dismissed,  with  $10  costs.  All 
concur. 


BOGBRT  BTiOUR  CO.  v.  KLEIN. 
(Supreme  Court,  Appellate  Term,  rirst  Department    July  19,  1917.) 

1.  Sales  "8=82(2) — TntE  of  Patioirt— Pbbsuicftioh— Deuvebt. 

Under  a  contract  for  the  sale  of  flour  at  a  certain  price  for  delivery  in 
60  days,  silent  as  to  the  time  of  payment,  the  law  would  presume  t'lflt  l>ay- 
ment  was  to  be  made  upon  delivery. 

2.  Sates  «=»87(2) — ^Action  fob  Price— Evidence. 

The  admission  of  the  buyer's  testimony  that  on  previous  occasions  when 
she  had  bought  flour  from  defendant  she  did  not  pay  cash,  if  Inadmissible 
to  vary  the  memorandum  of  sale,  was  irrelevant ;  as  the  fact  that  the  buy- 
er had  been  given  credit  in  the  past  would  not  ^ow  an  agreement  to  give 
credit  on  the  present  sale. 

Bljur,  J.,  dissenting. 

Appeal  from  Municipal  C^urt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Bogert  Flour  Clompany  against  Annie  Klein.  From 
a  judgment  of  the  Municipal  Court  for  defendant,  plaintiff  appeals. 
Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  June  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY,  JJ.    '_ 
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P.  M.  Crandell,  of  New  York  City,  for  appellant 
D.  Greenbaum,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiflf  herein  agreed  to  sell  and  the  de- 
fendant agreed  to  buy  140  sacks  of  flour  at  $10.10  per  sack,  to  be  de- 
livered in  60  days  after  the  contract  was  made.  At  the  time  the 
agreement  was  made  a  memorandum  was  signed  by  both  the  parties. 
Nothing  was  said  between  the  parties  as  to  the  time  of  pa3rment,  and  it 
is  well  established  that  under  such  circumstances  the  law  presumes 
that  payment  is  to  be  made  upon  delivery.  The  defendant  thereafter 
requested  the  plaintiff  to  make  deliveries  only  in  small  quantities,  and 
after  the  expiration  of  the  60  days  gave  an  order  for  the  delivery  of 
21  sacks.  The  plaintiff  tendered  delivery  and  asked  for  payment,  but 
the  defendant  refused  to  pay  on  delivery,  claiming  that  she  had  al- 
ways in  previous  transacticms  had  credit. 

[2]  At  the  trial  none  of  the  facts  were  disputed,  but  the  defend- 
ant was  permitted  to  prove  that  she  had  on  several  previous  occasions 
bought  flour  through  the  same  salesman,  and  that  on  none  of  those 
occasions  did  she  pay  cash  for  it.  It  seems  to  me  that  this  testimony 
is  quite  irrelevant.  The  question  in  this  case  is  not  what  credit  was 
accorded  to  the  defendant  on  previous  purchases,  but  what  did  the 
parties  agree  to  do  in  the  present  case.  In  this  particular  case,  since 
nothing  was  said  iti  regard  to  credit,  it  must  be  presiuned  that  the 
parties  intended  that  the  sale  was  made  for  cash  on  ddivery,  and  even 
if  testimony  were  admissible  to  vary  the  terms  of  the  written  memo- 
randum, the  fact  that  plaintiff  had  voluntarily  accorded  the  defendant 
credit  in  the  past  would  not  show  that  it  had  agreed  to  accord  such 
credit  upon  the  present  sale.  The  defendant  herself  introduced  in 
evidence  the  bills  received  for  the  previous  purchases,  and  all  of  those 
bills  bear  on  their  face  the  words  "Terms  cash,"  so  that,  if  any  infer- 
ence can  be  drawn  from  this  testimony  in  regard  to  past  sales,  it  would 
seem  that  even  the  credit  given  on  such  sales  was  a  matter  of  favor, 
and  not  of  agreement.  Under  these  circumstances  it  seems  to  me  that 
it  was  error  for  the  trial  judge  to  admit  this  testimony,  and  error  for 
him  to  leave  to  the  jury  any  question  of  fact. 

Judgment  should  Aerefore  be  reversed,  with  $30  costs,  and  judg- 
ment ordered  for  the  plaintiff  for  the  sum  of  $120,  and  a^^opriate 
costs  in  the  court  below. 

ORDWAY,  J.,  concurs.    BIJUR,  J.,  dissenting. 
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FOKKBSTEB  y.  RIGGI  BROS.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

1.  SaLBS  «=5>181(11) — ^ACCBPTANCB — ^EVIDKNCE — SXJFFICIEHOT. 

In  an  action  to  recover  the  purchase  price  of  an  engine  and  water 
heater  installed  on  defendant's  premises,  evidence  held  to  Justify  a  find- 
ing of  such  acceptance  as  entitled  plaintiff  to  recover. 

2.  Judgment  ®=>729 — Kks  Adjtjdicata— Nonsuit. 

Where  In  a  prior  suit  between  the  same  parties  the  only  evidence  in  sup- 
port of  defendant's  counterclaim  was  brought  out  on  cross-examination  by 
plaintilT,  the  counterclaim  dismissed  on  defendant's  motion,  and  not  men- 
tioned In  the  Judgment,  the  facts  were  not  litigated,  and  defendant  in  this 
case  may  set  up  the  identical  counterclaim. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  F.  Forrester,  as  assignee  for  the  benefit  of  creditors 
of  the  Rush-Lowe  Engineering  Company,  Incorporated,  against  Riggi 
Bros.,  Incorporated.  From  a  judgment  for  plaintiff  after  a  trial  by  the 
court,  defendant  appeals.    Reversed,  and  new  trial  ordered,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

John  J.  O'Connell,  of  New  York  City,  for  appellant 
Walter  Carroll  Low,  of  New  York  City,  for  respondent. 

ORDWAY,  J.  [1]  This  is  an  action  to  recover  the  purchase  price 
of  a  secondhand  Corliss  engine  and  a  Berryman  water  heater  installed 
on  defendant's  premises.  The  defendant  denied  that  the  articles  con- 
tracted for  had  been  delivered,  and  also  counterdaimed  for  breach 
of  warranty.  The  contract  was  embodied  in  two  letters  written  by 
plaintiff  to  defendant  and  accepted  by  defendant,  although  it  does  not 
appear  whether  the  acceptance  was  in  writing  or  oral.  The  defend- 
ant's verified  bill  of  particulars,  however,  states  that  the  contract  is 
embodied  in  the  letters,  and  I  think  it  must  be  regarded  as  a  written 
contract  which  cannot  be  varied  by  any  evidence.  The  contract  pro- 
vides that  the  engine  shall  be  "in  good,  first-class  order."  The  evi- 
dence shows  that  the  engine  and  heater  were  delivered  and  installed 
about  June  1,  1915,  and  plaintiff  testified  that  the  engine  was  then 
in  first-class  order.  The  defendant  denied  this,  and  introduced  evi- 
dence tending  to  show  the  contrary.  There  was  also  a  dispute  of 
fact  whether  the  heater  was  a  Berryman  heater  or  not.  The  defend- 
ant has  retained  and  used  the  engine  and  heater  ever  since,  arid  was 
actually  using  them  at  the  time  of  the  trial,  December,  1916,  although 
it  claimed  that  it  offered  to  return  them  in  July,  1915,  but  that  is  de- 
nied by  plaintiff,  and  none  of  the  various  letters  of  complaint  written 
by  defendant  between  July  and  November,  1915,  offers  to  return 
them.  On  these  facts,  I  think  the  learned  trial  judge  was  justified  in 
finding  such  an  acceptance  as  entitled  the  plaintiff  to.  recover  on  his 
cause  of  action. 

[2]  The  real  difficulty  is  as  to  the  counterclaim.  While  the  de- 
fendant claimed  that  there  was  a  warranty  which  went  far  beyond  the 
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written  contract,  nevertheless  it  claimed,  and  I  think  correctly,  that 
there  was  a  warranty  that  the  engine  should  be  in  "good,  first-class 
order,"  and  that  the  heater  should  be  a  100  horse  power  Berryman 
feed  water  heater,  and  that  these  warranties  survived  acceptance.  It 
appeared,  however,  that  the  defendant  had  previously  pleaded  identi- 
cally this  same  counterclaim  in  a  suit  brought  by  this  same  plaintiff 
against  it  on  a  promissory  note,  the  main  defense  to  which  was  fail- 
ure of  consideration  by  reason  of  breach  of  contract  to  install  a  boiler, 
which  suit  was  tried  in  the  Municipal  Court  in  October,  1916,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiff.  The  plaintiff  in  the 
case  at  bar  claimed  that  this  prior  judgment  was  res  adjudicata  as 
to  the  counterclaim,  and  the  court  so  held,  and  refused  to  allow  the  de- 
fendant to  present  any  evidence  in  support  of  its  counterclaim,  to 
which  ruling  the  defendant  duly  excepted.  The  appellant  concedes 
that,  if  the  counterclaim  was  litigated  in  the  previous  action,  it  is 
res  adjudicata,  but  it  claims  that  it  was  hot  litigated,  and  tliat  it  was 
dismissed  by  way  of  nonsuit,  and  hence  is  not  res  adjudicata.  The 
record  of  the  previous  trial  is  before  us  as  part  of  this  record,  and 
seems  to  bear  out  the  appellant's  contention.  No  evidence  in  sup- 
port of  its  counterclaim  was  offered  by  the  defendant  on  the  previous 
trial,  and  the  only  evidence  in  regard  to  it  was  brought  out  by  the 
plaintiff  on  cross-examination  of  defendant's  witnesses.  At  the  end 
of  the  prior  case  the  plaintiff  moved  to  dismiss  the  counterclaim.  The 
court  asked,  "What  do  you  say  on  the  application  for  a  dismissal  of 
the  counterclaim?"  Defendant's  counsel  replied,  "I  am  going  to  rest 
my  claim  entirely  on  the  ground  that  the  plaintiff  has  entirely  failed 
to  complete  this  work  in  accordance  with  the  contract  as  made  be- 
tween the  parties,  under  the  Sales  Law,  where,  if  there  is  any  breach 
of  the  contract,  they  are  not  entitled  to  recover ;"  whereupon  the  court 
said,  "I  grant  the  motion  to  dismiss  the  counterclaim."  No  mention 
of  the  counterclaim  was  made  in  the  judgment  entered  in  that  action. 
On  these  facts,  we  must  hold  that  the  counterclaim  was  not  litigated 
in  the  prior  action,  and  was  dismissed,  not  on  the  merits,  but  by  way 
of  nonsuit,  and  hence  is  not  res  adjudicata,  and  that  the  defendant 
in  the  case  at  bar  was  entitled  to  an  opportunity  to  present  its  evidence 
in  support  of  its  counterclaim. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  event    All  concur. 


KOFFLEB  r.  HOBSON. 
(Supreme  Court,  Appellate  Term,  First  Department    July  13,  1917.) 

Vbndob  and  Pubchabeb  $=»144(3) — ^Agbekmsnt  to  Dischabge  Ijsn — Gon- 
stbuotion. 

Defendant  being  about  to  convey  premises,  plaintiff  agreed  to  remove  all 
liens  for  a  sum  which  defendant  agreed  to  pay.  The  agreement  fnrther 
provided  that  defendant  agreed  to  cause  application  to  be  made  at  the 
request  of  plaintiff  and  authorized  plaintifF  to  make  such  application  In 
his  own  name  for  the  purpose  of  fixing  the  amount  of  the  bonds  re- 
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quired  for  bonding  any  and  all  liens  tliat  may  not  Iiave  l>een  discharged. 
Eeld  that,  where  plaintiff  prepared  papers  in  defendant's  name  to  dis- 
charge a  lien,  defendant  was  bound  to  sign  the  bond,  in  Tiew  of  I/ien  Law 
(Consol.  Law,  c.  33)  S  19,  proriding  tliat  no  lien  can  be  discliarged  nnless 
the  owner  Joins  in  the  bond. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  Rose  Koffler  against  William  Hobson.  From  a  judgment 
in  substance  sustaining  a  demurrer  to  the  complaint  in  the  form  of  a 
motion  and  dismissing  the  complaint,  plaintiff  appeals.  Judgment  and 
order  reversed,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City  (Alvin  Theo.  Sa- 
pinsky,  of  New  York  City,  of  counsel),  for  appellant. 
Winfred  C.  Allen,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  damages  for  de- 
fendant's breach  of  an  agreement.  It  appears  from  the  agreement 
that  defendant  was  about  to  convey  title  to  certain  premises,  and 
that  the  premises  were  incumbered  by  certain  liens.  Plaintiflfs  as- 
signor (whom  I  shall  hereafter  for  the  purposes  of  convenience  desig- 
nate as  the  plaintiff)  agreed  to  remove  all  the  liens  for  the  simi  of 
$8,000,  which  sum  defendant  agreed  to  pay.  It  was  further  provid- 
ed that,  if  at  the  time  of  the  closing  plaintiff  did  not  deliver  to  the 
title  company  papers  discharging  all  the  liens,  so  much  money  out 
of  the  $8,000  as  the  title  company  should  require  to  cover  the  un- 
discharged liens  should  be  paid  to  said  title  company. 

Plaintiff  alleges  in  his  complaint  that  there  was  a  certain  lien  for 
an  amount  of  approximately  $600 ;  that  he  prepared  papers  in  defend- 
ant's name  to  discharge  and  contest  said  lien,  but  that  defendant  re- 
fused to  sign  the  bond  as  required  by  the  appropriate  statute;  that 
subsequently  defendant  conveyed  the  property  to  the  purchaser;  that 
the  lienor  prosecuted  the  lien ;  that  plaintiff  demanded  of  defendant 
an  opportunity  to  defend  such  lien,  but  that  defendant  refused,  and 
that  the  grantee  defaulted  in  the  proceeding;  that  the  lienor  recov- 
ered ;  that  the  amount  of  the  lien  was  paid  by  the  title  company  in 
satisfaction  of  the  judgment  and  deducted  from  the  $8,000  due  the 
plaintiff ;  that  the  lien  was  invalid ;  and  that  plaintiff  was  thereby  dam- 
aged to  the  extent  of  such  payment. 

The  controversy  involves  the  question  whether  the  defendant  was 
bound  by  the  terms  of  the  contract  at  plaintiff's  request  to  give  or 
join  in  the  giving  of  a  bond  to  discharge  the  hen.  I  think  that  he 
was.    The  agreement  provides : 

"WilUam  Jlobson  [defendant]  agrees  to  cause  application  to  be  made  at 
the  request  of  Samuel  Mendelson  [plaintiff],  •  •  •  and  authorizes  Samuel 
Mcndelson  to  make  such  application  in  his  name  for  the  purpose  of  fixing  tlie 
amount  of  the  bonds  that  may  be  required  for  bonding  any  and  all  liens 
•  •  •  that  may  not  have  been  discharged  under  this  agreement  at  the 
preliminary  closing,  and  to  cover  wlilch  money  may  have  been  deposited  b; 
William  Hobson  [defendant]  with"  the  title  company. 


Digitized  by 


Google 


Sup.  Ct)       ABRAMSON  V.  DBT  GOODS  BEFOLDINO  OO.  77J 

It  is  perfectly  plain,  of  course,  that  the  purpose  of  this  provision 
is  to  enable  the  plaintiff  in  the  name  of  the  defendant  to  contest  and 
discharge,  so  far  as  he  might  be  able,  the  liens  in  question.  The  Lien 
Law  provides,  however  (section  19): 

The  lien  may  be  discharged  as  follows:  "Either  before  or  after  the  beginning 
of  the  action  by  the  owner  •  •  »  executing  an  undertaking  with  two  or 
more  sufficient  sureties  •  •  •  Jn  such  sum  as  the  court  •  •  •  may 
direct." 

Since  by  virtue  of  this  provision  no  lien  can  be  discharged  unless  the 
owner  joins  in  the  bond,  it  follows  that  the  stipulation  of  the  contract 
would  be  perfectly  futile  for  any  piupose  contemplated  therein  un- 
less we  imply  an  agreement  on  tiie  part  of  the  defendant  to  join  in 
such  bond.  Such,  it  seems  to  me,  is  not  only  the  natural,  but  the  nec- 
essary, construction  which  must  be  given  thereto.  The  defendant  urges 
that  to  so  construe  it  would  practically  subject  him  to  a  double  risk 
in  securing  the  discharge  of  a  Hen:  First,  of  the  money,  namely,  so 
much  of  the  $8,000,  as  he  would  have  deposited  with  the  title  com- 
pany to  cover  the  amount  of  the  lien ;  and,  second,  by  virtue  of  the 
bond  to  be  executed  by  him  to  the  same  amount.  The  mere  fact,  how- 
ever, that  defendant  might  be  subjected  to  some  temporary  hardship 
in  addition  to  the  payment  of  the  $8,000  is  no  reason  for  not  ac- 
cording to  the  agreement  between  the  parties  the  meaning  which  alone 
effectuates  its  purpose.  This  consideration  is  emphasized  by  two 
facts :  First,  that  the  money  in  the  hands  of  the  title  company  would 
itself  secure  the  defendant  until  his  bond  had  been  discharged  by  the 
discharge  of  the  lien ;  and,  second,  under  the  agreement  itself  plaintiff 
contracted  "to  defray  any  and  all  expenses  incident  to  procuring  the 
discharge,  cancellation,  and  satisfaction  of  the  said  liens,"  etc.  Un- 
der this  provision,  I  think  that,  had  defendant  been  compelled  to  pay 
the  whole  or  part  of  the  amount  of  any  such  bond,  the  plaintiff  would 
have  been  bound  to  reimburse  him  therefor. 

Judgment  and  order  reversed,  with  $10  costs.    All  concur. 


ABBAMSON  v.  DEY  GOODS  BEFOLDING  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.     July  19,  1917.) 

1.  Masteb  and  Sebtant  «=»72 — Contract  fob  Coiipensation — Defenses. 

Where  the  acts  of  defendant's  manager,  employed  under  a  salary  and 
bonus  agreement,  were  sufficient  to  justify  his  discharge,  but  the  employer, 
with  knowledge  of  the  facts,  retained  him  In  its  employ,  it  could  not 
thereafter  set  up  such  facts  as  a  defense  to  his  action  for  the  agreed 
compensation. 

2.  Masteb  and  Sebvant  <S=373(5) — Action  fob  Compensation — Defenses. 

A  manager's  acts  justifying  his  discharge  are  not  In  themselves  sulll- 
dent  to  defeat  his  claim  for  the  agreed  compensation  where  he  fully 
completes  his  term  of  service,  unless  the  acts  show  a  failure  that  substan- 
tially and  materially  strikes  at  the  very  essence  of  the  contract,  or  the 
parties  intended  that  such  failure  should  render  the  contract  of  no  eftect. 
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3.  Master  ahd  Sebvamt  <S=:»73(3) — ^Action  pok  Covpenbatioii — ^Dkfkksbs. 

Wbere  an  employer  alleges  facts  sutBcient  to  show  its  manager's  dis- 
honesty and  disloyalty  permeating  his  services  in  Its  most  material  and 
substantial  part,  he  cannot  recover  the  agreed  compensation,  as  he  has 
failed  to  give  the  stipulated  consideration  therefor,  and  is  asking  pay 
for  his  own  wrongdoing. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Fred  Abramson  against  the  Dry  Goods  Refolding  Com- 
pany, Incorporated.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Strauss  &  Singer,  of  New  York  City,  for  appellant 
Jesse  S.  Epstein,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  alleges  in  his  complaint  that  he  wjis 
employed  by  the  defendant  during  the  year  1916  as  manager  upon 
a  weekly  salary.  In  addition,  the  defendant  agreed  to  pay  to  the  plain- 
tiff a  bonus  of  5  per  cent,  of  the  amount  of  the  excess  of  the  net  sales 
made  by  the  defendant  in  its  business  in  the  year  1916  over  and  above 
the  net  sales  made  by  the  defendant  in  its  business  during  the  year 
1912.  The  plaintiff  has  been  paid  his  weekly  salary  for  the  entire 
year,  but  the  defendant  has  refused  to  pay  him  the  agreed  bonus.  At 
the  trial  the  sole  issue  litigated  was  whether  the  agreement  between 
the  parties  was  that  the  plaintiff  should  receive  the  bonus  if  he  re- 
mained in  the  defendant's  employ  for  the  year  1916,  or  whether  under 
the  agreement  he  was  to  receive  the  bonus  only  if  he  remained  in  the 
defendant's  employ  also  during  the  year  1917.  The  trial  judge  decided 
this  issue  in  favor  of  the  plaintiff,  and  his  decision  was  entirely  justi- 
fied by  the  testimony.  The  defendant,  however,  claims  that  the  trial 
justice  erroneously  dismissed  an  affirmative  defense. 
The  answer  alleges  as  a  first  affirmative  defense  that: 
"The  plaintiff  continued  In  the.  employ  of  this  defendant  during  the  year 
1916,  but  failed,  neglected,  and  refused  to  devote  his  entire  time  and  ex- 
clusive attention  to  the  business  of  this  defendant  or  to  use  his  best  endeavors 
In  the  i)rosecutlon  of  its  business,  and,  on  the  contrary,  disrupted  the  biislness 
of  the  defendant,  persuaded  and  enticed  the  employes  of  the  defendant  to 
leave  the  employ  of  the  defendant,  endeavored  to  obtain  for  his  own  account 
the  business  and  accounts  and  customers  of  the  defendant,  and  otherwise  con- 
ducted himself  in  a  disloyal  manner." 

After  the  plaintiff  rested  his  counsel  conceded  that  the  "defendants 
could  call  witnesses  who  would  testify  to  things  tending  to  prove  the 
facts  set  forth  in  the  first  separate  defense,"  and  then  moved  to  dis- 
miss the  defense  on  the  ground  that  it  does  not  set  forth  facts  suffi- 
cient to  constitute  a  defense  to  the  cause  of  action  set  forth  in  the  com- 
plaint.   The  trial  justice  granted  this  motion. 

[1,2]  The  plaintiff  claims  that  this  ruling  was  correct,  and  that 
since  the  plaintiff  was  never  discharged  for  the  causes  set  forth  in 
the  defense,  the  facts  therein  alleged  could,  at  most,  give  rise  to  a 
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counterclaim  for  the  actual  damages.  There  can,  of  course,  be  no 
doubt  that  the  facts  pleaded  are  more  than  sufficient  to  justify  a  dis- 
charge, but  if  the  defendant  with  knowledge  of  the  facts  still  retained 
the  plaintiff  in  his  employ,  he  could  not  thereafter  set  up  these  facts  as 
a  defense  to  an  action  for  the  agreed  compensation.  In  the  present 
case,  however,  there  is  no  evidence  or  claim  that  the  defendant  knew 
of  the  facts  pleaded  while  the  plaintiff  was  in  his  employ.  There  can 
also,  of  course,  be  no  doubt  but  that  acts  which  might  give  rise  to  a 
right  to  discharge  are  not  in  themselves  sufficient  to  defeat  a  claim 
for  the  agreed  compensation  where  the  employe  has  fully  completed 
his  term  of  service  unless  the  facts  alleged  show  a  failure  that  "is  sub- 
stantial, material,  and  strikes  at  the  very  essence  of  a  contract  or  it 
appears  that  the  parties  intended  that  any  such  violation  should  render 
the  contract  of  no  effect."  Turner  v.  Kouwenhoven,  100  N.  Y.  115, 
2  N.  £.  637.  In  that  case  the  court  held  that  proof  that  a  farm  servant 
had  appropriated  some  money  belonging  to  his  employer  could  not  de- 
prive him  of  his  right  to  recover  his  yejir's  wages.  The  court  however, 
stated : 

"Cases  may,  no  doubt,  arise  where  the  dishonesty  of  the  servant  is  of 
such  a  character  as  would  justify  the  conclusion  that  his  contract  had  been 
violated  in  a  most  material  and  substantial  part  and  to  an  extent  which  would 
bar  any  recovery  whatever,  but  the  act  in  such  cases  to  bar  a  recovery  amst 
he  misconduct  and  unfaithfulness  which  substantially  violates  the  contract  of 
service." 

[3]  In  the  present  case  the  plaintiff  was  employed  as  manager  of 
the  defendant's  business.  While  failure  to  devote  his  entire  time  to 
the  business  or  to  use  his  best  endeavors  in  the  prosecution  of  the 
business  or  occasional  acts  of  disloyalty  might  constitute  breaches  of 
his  contract  of  employment  sufficient  to  justify  a  discharge  they  would 
constitute  no  defense  to  an  action  for  compensation  if  the  plaintiff 
performed  the  essential  part  of  his  contract.  If,  however,  the  plain- 
tiff used  his  employment  to  disrupt  the  defendant's  business  and  en- 
deavored to  obtain  for  his  own  account  the  business  of  the  defendant, 
he  certainly  failed  to  give  to  the  defendant  the  essential  consideration 
for  which  he  was  to  receive  compensation.  On  its  face  it  would  be 
absurd  to  force  an  employer  to  pay  a  stipulated  bonus  to  his  manager 
for  services  where  the  manager  instead  of  rendering  the  services  work- 
ed in  his  own  interest  instead  of  his  employer's.  Dishonesty  on  the 
part  of  the  servant  may  not  in  itself  constitute  a  defense  to  an  action 
for  wages,  but  certainly  a  servant  is  not  entitled  to  recover  for  dis- 
honest service  contrary  to  his  employer's  interest.  It  follows  that 
where,  as  in  this  case,  the  employer  alleges  facts  sufficient  to  show 
dishonesty  and  disloyalty  on  the  part  of  his  employe  which  permeates 
the  employe's  service  in  its  most  material  and  substantial  part,  the 
employe  cannot  recover  the  agreed  compensation;  for  he  has  failed 
essentially  to  give  the  stipulated  consideration  for  the  agreed  com- 
pensation, and  is  asking  for  pay  for  his  own  wrongdoing. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event    All  concur. 
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(100  Misc.  Bep.  725) 

LBWIS  7.  ADRIANCB  et  aL 

(BBpreme  Oonrt,  Appellate  Division,  Fourth  Department    July  8,  1917.) 

1.  CONTBACTS  <3!=>177 — OONBTBUCnON — PaBTIES. 

Where  the  officers  and  managers  of  a  corporation  became  trustees  for 
stockholders  with  authority  to  sell  and  dispose  of  the  stock,  and  to  col- 
lect what  they  saw  fit  from  the  purchaser  as  compensation  for  their  serv- 
ices, and  as  "sellers,"  entered  into  an  agreement  to  sail  the  stock,  where- 
by they  received  a  large  sum  in  consideration  of  their  contract  not  to  en- 
gage In  the  United  States  In  the  manufacture  of  or  sale  of  firearms  for 
Ave  years,  and  where  plaintiff,  a  stockholder,  thereafter  signed  an  agree- 
ment reciting  and  confirming  such  payment  to  the  trustees,  the  trustees 
were  the  "sellers"  in  the  agreement  not  to'  engage  in  such  business,  and 
were  entitled  to  retain  the  consideration  ther^or,  to  the  exclusion  of  the 
stockholders. 

2.  Tbttsts  «=»237 — Acts  or  Tbustek — Rights  of  Cxstuis. 

In  such  case  the  depositing  stockholders  were  not  entitled  to  the  money 
received  in  consideration  of  the  trustees'  contract  In  restraint  of  trade  un- 
der the  doctrine  that  one  who  undertakes  to  act  for  another  in  any  mat- 
ter shall  not  In  the  same  matter  act  for  himself,  where  the  stockholders, 
with  knowledge  of  the  trustees'  acts,  confirmed  them  without  objection  to 
the  profits  which  the  trustees  were  making  under  the  contract. 

Appeal  from  Special  Term,  Oneida  County. 
Action  by  William  E.  Lewis  against  Benjamin  Adriance  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 
See,  also,  166  N.  Y.  Supp.  778. 

The  following  is  the  opinion  of  Crouch,  J.,  at  Special  Term : 

This  action  Is  brought  for  an  accounting  by  defendants  and  a  judgment  di- 
recting them  to  pay  over  certain  moneys  In  tJieir  possession  alleged  to  belong 
to  plaintiff. 

The  evidence  shows  that  the  Savage  Arms  Company  was  incorporated  un- 
der the  laws  of  the  state  of  New  York  and  began  to  do  business  In  or  about 
1899.  At  the  time  of  the  transaction  in  question  and  for  some  time  prior  there- 
to the  defendant  Adriance  was  president,  defendant  Green,  vice  president,  and 
defendant  Lynch,  secretary-treasurer.  These  gentlemen  had  the  active  man- 
agement of  the  business  of  the  company.  The  stock  of  the  company  prior  to 
1915  had  a  market  value  of  about  |100  per  share.  In  November,  1914,  the  Sav- 
age Arms  Company  secured  the  right  to  manufacture  an  automatic  machine 
gun  known  as  the  "Lewis  gun."  To  procure  the  capital  necessary  for  the  man- 
ufacture of  that  gun,  the  capital  stock  was  Increased  from  7,000  shares  to 
10,000  shares.  Of  this  3,000  shares  of  Increased  capital  stock  about  $125,000 
worth  was  taken  by  the  stockholders  and  the  public,  and  $175,000  worth  was 
taken  by  a  syndicate  of  which  Charles  S.  Symonds  was  manager,  in  which 
syndicate  the  plaintiff,  Lewis,  participated.  The  syndicate  shares  of  the  plain- 
tiff, however,  are  not  Involved  in  this  action,  which  is  confined  to  his  Individ- 
nal  holding  of  82  shares.  The  acquirement  of  the  right  to  manufacture  the 
Lewis  gun  made  the  stock  of  the  Savage  Arms  Company  "more  desirable 
Early  in  the  year  1915  it  became  apparent  that  the  stock  was  being  picked  up 
on  the  market.  Certain  of  the  stockholders,  a  majority,  for  their  mutual  pro- 
tection, then  entered  Into  an  agreement  dated  April  20,  1916,  by  which  they 
bound  themselves  to  sell  no  stock  for  a  period  of  two  years. 

Subsequently,  and  under  date  of  June  21,  1915,  another  agreement  was  en- 
tered Into  by  substantially  the  same  stockholders  together  with  other  stock- 
holders whereby  they  agreed  to  deposit  their  stock  with  Adriance,  Green,  and 
Lynch  as  voting  trustees  for  a  period  of  five  years,  said  trustees  to  possess  all 
rights  of  every  name  and  nature,  including  the  right  to  vote  in  respect  to  any 
and  all  such  shares  deposited,  except  that  the  stockholders  were  to  be  entitled 

«=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Kay-Numbered  DlgMts  ft  IndexM 
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to  receive  the  dlvldendB.  Some,  but  not  all,  of  the  stock  was  deposited  there- 
under. 

By  an  agreement  dated  July  8,  1916,  substantially  the  same  stockholders,  in- 
cluding plaintiff  in  this  action,  authorized  and  empowered  Adrlance,  Green, 
and  lyynch  or  a  majority  of  them  "to  sell  and  dispose  of  all  of  our  holdings  of 
capital  stock  In  such  company,  and  all  our  right,  title,  and  interest  therein,  to 
such  persons  as  they  may  deem  advisable  for  the  sum  of  at  least  three  hun- 
dred dollars  ($300)  per  share.  And  we  further  authorize  and  empower  the  said 
Benjamin  Adriance,  Walter  Jerome  Green  and  James  De  Peyster  Lynch  to 
charge  such  purchaser  and  to  collect  from  him  such  sum  for  their  services  as 
they  may  deem  advisable." 

By  November  15,  1915,  7,100  shares  of  stock,  Including  the  82  shares  belong- 
ing to  the  plaintiff  herein,  had  been  deposited  in  the  Utica  City  Natlc|nal 
Bank  assigned  in  blank  by  the  respective  owners.  Under  date  of  November  23, 
1915,  an  agreement  was  entered  into  "by  and  between  Benjamin  Adriance,  of 
Woodcliff  Lake,  Bergen  county,  N.  J.,  Walter  Jerome  Green  and  J.  De  Puyster 
Lynch,  both  of  Utica,  N.  X.,  stockholders  of  the  Savage  Arms  Company,  for 
and  on  behalf  of  themselves  and  of  any  other  holders  of  the  stock  of  Savage 
Arms  Company  who  may  join  with  them  by  the  deposit  and  sale  of  their  said 
stock  hereunder,  parties  of  the  first  part,  hereinafter  designated  'the  sellers,' 
and  Drlggs-Seabury  Ordnance  Company,  a  corporation  organized  and  existing 
under  the  laws  of  Delaware,  •  •  •  hereinafter  designated  "the  purchas- 
er." By  this  agreement  the  sellers  agreed  to  sell  and  transfer  approximately 
7,100  shares  of  the  Savage  Arms  Company  stock  for  $500  in  cash  per  share. 
That  agreement  contained  the  following  provisions:  "Fifth.  The  purchaser 
agrees  to  pay  said  Adriance,  Green,  and  Lynch  cotncidently  with  making  pay- 
ment for  the  stock  of  the  Savage  Arms  Company  as  hereinabove  provided  the 
further  sum  of  one  million  seven  hundred  fifty  thousand  dollars  ($1,750,000) 
upon  receipt  from  and  in  consideration  of  contracts  duly  executed  by  the  sell- 
ers in  form  satisfactory  to  counsel  for  the  purchaser,  in  and  by  which  con- 
tract the  sellers  will  agree  and  bind  themselves  not  to  engage,  within  the  lim- 
its of  the  United  States  of  America,  in  the  manufacture  or  sale  of  firearms  or 
munitions  for  a  period  of  five  (5)  years  from  the  date  hereof,  without  the  con- 
sent in  writing  of  the  party  of  the  second  part  hereto." 

The  stock  certificates  assigned  In  blank  representing  7,100  shares  were  In 
the  possession  of  the  defendants  in  iN^w  York  when  this  agreement  was  ex- 
ecuted, and  were  deposited  according  to  the  terms  of  that  agreement  with  the 
EYanklin  Trust  Company  of  New  York.  One  hundred  thousand  dollars  In  cash 
was  paid  down  on  the  execution  of  the  agreement  and  was  deposited  by  Mr. 
Lynch  in  the  Utica  City  National  Bank. 

Under  date  of  November  24,  1915,  the  stockholders  whom  Adriance,  Green, 
and  Lynch  were  representing,  including  the  plaintiff  in  this  action,  signed  a 
document  reciting  in  the  premises  that  Adriance,  Green,  and  Lynch  had  on 
November  2,S,  1915,  entered  Into  a  written  agreement  with  the  Driggs-Seabury 
Ordnance  Company  whereby  they  had,  for  themselves  and  for  all  other  stock- 
holders who  might  desire  to  become  parties  to  such  agreement,  sold  to  said 
Driggs-Seabury  Ordnance  Company  7,100  shares  of  the  capital  stock  of  the 
Savage  Arms  Company  at  $500  per  share,  which  stock  had  been  deposited 
with  the  Franklin  Trust  Company  of  the  dty  of  New  York  in  escrow  fo  be 
delivered  by  said  Franklin  Trust  Company  upon  the  payment  to  it  of  the  pur- 
chase price  provided  for  in  said  agreement,  and  further  reciting  as  follows: 
"Said  agreement  further  provides  that  the  said  Adriance,  Green,  and  Lynch, 
in  consideration  of  the  sum  of  one  million  seven  hundred  fifty  thousand  dol- 
lars ($1,750,000),  to  be  paid  to  them  by  the  said  purchaser,  should  enter  into 
a  written  agreement  not  to  engage  In  the  manufacture  or  sale  of  firearms  or 
ammunition  within  the  limits  of  the  United  States  of  America  for  the  period 
of  five  (5)  years  from  the  date  thereof,  without  the  consent  of  the  Drlggs-Sea- 
bury Ordnance  Company  first  had  and  obtained  in  writing."  And  thereupon 
said  document  in  terms  ratified  and  confirmed  said  agreement  of  November  23, 
1915,  in  aU  respects,  and  further  authorized  and  empowered  Adriance,  Green, 
and  Lynch  to  sign  all  further  agreements,  tf  any,  necessary  to  complete  said 
transaction. 
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Subsequently,  and  about  the  middle  of  January,  1916,  tbe  Driggs-Sealnry 
Ordnance  Company  under  the  agreement  of  November  23,  1915,  with  Adriance, 
Oreen,  and  Lynch  paid  an  aggregate  sum  of  $5,300,000,  less  the  down  payment 
of  $100,000,  of  which  $3,550,000  was  distributed  to  the  depositing  stockholders, 
and  $1,750,000  was  retained  by  Adriance,  Green,  and  Lynch.  The  plaintiff  re- 
ceived on  account  of  his  82  shares  the  sum  of  $41,000 ;  that  is,  he  received  $500 
per  share  for  each  of  his  82  shares. 

[1]  The  claim  of  the  plaintiff  is  that  the  $1,750,000  belongs  pro  rata  to  the 
former  owners  of  the  7,100  shares,  and  this  action  is  In  effect  brought  to  re- 
cover his  pro  rata  share  thereof.    That  claim  rests  upon  two  contentions. 

First.  That  under  the  terms  of  the  agreement  of  November  23,  1915.  with 
the  Driggs-Seabury  Ordnance  Company  the  $1,750,000  was  paid  for  contracts 
not  to  engage  in  the  same  business  to  be  executed  by  "the  sellers" ;  that  "the 
sellers,"  as  that  term  was  used  therein,  meant  all  depositing  stocldiolders,  not 
Adriance,  Green,  and  Lynch  alone;  hence  that,  as  it  was  all  the  dQ)ositing 
stockholders  who  furnished  the  consideration  for  the  $1,750,000,  they  were 
the  persons  entitled  to  the  money. 

In  passing  it  may  be  said  that  defendants,  for  the  purposes  of  their  own  ar- 
gument, also  construe  the  term  "the  sellers"  as  meaning  all  the  stockholders. 
The  court,  however,  takes  a  different  view.  While,  of  course,  the  owners  were 
in  the  end  literally  the  sellers  of  the  stock,  nevertheless  it  was  "the  parties  of 
the  first  part,"  to  wit,  Adriance,  Green,  and  L^nch,  who  were  "hereinafter' 
designated  "the  sellers."  That  phrase  was  not  necessarily  one  of  descrip- 
tion ;  it  was  one  of  convenience.  Such  an  omnibus  term  is  common  enough  in 
modern  drafting  and  conveyancing.  Any  other  term,  as,  for  Instance,  "tbe 
triumvirs"  or  "the  trinity,"  would  have  done  equally  well.  The  character  in 
which  "the  sellers"  were  acting  was  "for  and  on  behalf  of  themselves  and  of 
any  other  holders  of  stock  of  Savage  Arms  Company  who  may  Join  with  them 
by  the  deposit  and  sale  of  their  stock  hereunder."  But  the  other  holders  of 
stock  were  not  and  did  not  purport  to  be  parties  of  the  flrst  part,  except  as 
they  were  represented  by  Adriance,  Green,  and  Lomch.  Clearly  these  three 
men  were  "the  sellers,"  because  they  were  the  ones  named  who,  on  behalf  of 
themselves  and  others,  were  about  to  make  certain  agrreements,  and  it  was  con- 
venient to  designate  them  thereinafter  by  that  phrase.  An  exLamination  of  the 
body  of  the  document  bears  out  this  construction  drawn  from  its  premises. 

It  must  be  borne  In  mind  that,  when  this  agreement  of  November  23,  1915, 
was  drawn  and  executed,  Adriance,  Green,  and  Lynch  were  In  New  York 
with  the  stock  in  their  possession,  clothed  with  such  power  (and  only  with 
such  power)  as  the  voting  trust  agreement  of  June  21,  1915,  and  tbe  authoriza- 
tion agreement  of  July  3,  1915,  gave  them. 

In  this  first  paragraph  "the  sellers,"  that  is,  Adriance,  Green,  and  Lynch, 
agreed  to  sell,  as  they  had  the  authority  to  do ;  and  they  will  "do  anu  execute 
and  cause  to  be  done  and  executed  all  assignments,"  etc.,  because  they  could 
only  do  and  execute  assignments  of  their  own  stock.  The  words  underscored 
were  unnecessary  if  all  the  stoclcholders  were  "the  sellers"  referred  to. 

Again,  in  paragraph  second  the  sellers  agree  forthwith  upon  the  signLog  of 
the  agreement  to  deposit  with  the  Franklin  Trust  Company  certificates  of 
stock,  etc.,  but  the  holders  had  already  placed  the  certificates  with  AdrlanL-e. 
Green,  and  Lynch,  who,  as  "the  sellers,"  were  alone  in  a  position  forthwith 
to  deposit  them.  In  the  same  paragraph  one  reads  that  "the  sellers  •  •  • 
win  further  from  time  to  time  deposit  with  said  trust  company  certificates 
similarly  indorsed  and  stamped  for  such  additional  shares  •  •  •  as  may 
be  delivered  to  the  sellers  by  the  holders  thereof  for  sale  and  delivery  here- 
under." Here  is  a  perfectly  clear  distinction  between  "the  sellers"  and  the 
stockholders. 

Paragraph  third  In  no  wise  conflicts  with  this  c<mstractioD.  Hie  Driggs- 
Seabury  Company  was  dealing  with  Adriance,  Green,  and  Lynch  individoally 
and  as  duly  authorized  agents;  it  was  not  dealing  directly  with  those  stock- 
holders for  whom  Adriance,  Green,  and  Lynch  were  acting.  The  sum  of  $100,- 
000  was  to  be  paid  over  in  a  lump  to  the  account  of  Adriance,  Green,  and 
Lynch,  the  agents ;  not  in  pro  rata  sums  to  the  parties  whom  they  represented. 

Again,  in  paragraph  foiuth,  "the  sellers"  covenant  concerning  the  voting  of 
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the  stock — a  covenant  which  Adrlance,  Green,  and  Lynch,  voting  trustees, 
alone  could  make. 

In  short,  wherever  that  phrase  or  term  Is  used.  Its  application  to  Adrlance, 
Green,  and  Lynch  Is  appropriate.  The  same  Is  not  true  as  to  Its  application  to 
the  depositing  stockholders.  To  hold,  therefore,  that  "the  sellers"  as  used  In 
that  agreement,  meant  anybody  except  Adrlance,  Green  and  Lynch  would  be 
a  strained  Interpretation. 

Paragraph  fifth  of  the  agreement  of  November  23,  1915,  quoted  above,  must 
mean,  then,  that  the  Drlggs-Seabnry  Company  was  to  pay  Adrlance,  Green, 
and  Lynch  $1,750,000  In  consideration  of  contracts  not  to  engage  In  the  same 
business  to  be  executed  by  them,  not  contracts  to  be  executed  by  the  deposit- 
ing stockholders.  Then  arises  at  once  the  question  whether  the  Intention  was 
that  Adrlance,  Green,  and  Lynch,  "the  sellers,"  In  executing  the  contracts  not 
to  manufacture,  were  to  act  for  themselves  and  all  other  depositing  stockhold- 
ers, or  for  themselves  alone.  It  must  be  admitted  that  the  use  of  the  term 
"the  sellers"  here  was  unfortunate.  But  I  think  it  must  be  construed  as  mean- 
ing Adrlance,  Green,  and  Lynch  Individually,  and  not  in  a  representative  ca- 
pacity. 

Under  the  terms  of  the  agreement  of  July  3,  1915,  they  had  no  authority  to 
enter  into  or  bind  the  parties  for  whom  they  were  acting  by  any  such  agree- 
ment as  that  made  in  paragraph  fifth.  Moreover,  the  agreement  of  November 
24,  1915,  does  not  purport  to  confirm  or  ratify  any  such  unauthorized  act. 
What  It  does  ratify  Is  the  act  of  the  agents  In  making  a  profit  out  of  an  agency 
transaction,  an  act  which  probably  required  ratification  to  render  it  valid. 
The  inference  is  therefore  that  "the  sellers,"  as  used  In  paragraph  fifth,  meant 
Adrlance,  Green,  and  Lynch  Individually..  And  that  is  the  practical  construc- 
tion placed  upon  the  phrase  or  term  by  the  parties  to  the  agreement  in  which 
it  is  u.sed.  Presumably  the  agreement  of  November  24,  1915,  was  drawn  by 
the  defendants.  What  they  understood  paragraph  fifth  to  mean  appears  clear- 
ly In  the  recital  thereof  in  that  agreement. 

While  there  is  no  direct  evidence  as  to  who,  if  anybody,  actually  executed 
and  delivered  contracts  not  to  manufacture,  It  does  appear  that  the  entire  con- 
sideration therefor  was  paid  by  I>rlggs-Seabury  Company  to  defendants,  and 
that,  as  stated  above,  defendants  had  no  authority  even  by  the  terms  of  the 
ratification  agreement  to  execute  and  deliver  such  contracts  for  anybody  but 
themselves.  The  inference  is  that  they  were  paid  for  contracts  executed  by 
themselves  alone. 

The  argument  of  common  sense  leads  to  the  same  conclusion.  It  was  Adrl- 
ance, Green,  and  Lynch,  not  the  other  depositing  stockholders,  who  knew  the 
processes  of  manufacture,  were  familiar  with  the  market,  and  were  in  touch 
with  the  trade.  To  eliminate  the  possible  competition  of  the  former  might  con- 
ceivably warrant  the  payment  of  money ;  not  so  as  to  the  latter. 

Finally,  it  may  be  noticed  that  there  Is  no  evidence  by  plaintifT  that  he  ever 
pcrfoimed  or  offered  or  was  willing  or  was  asked  to  perforin  on  his  part  the 
contract  not  to  manufacture,  the  consideration  for  which  he  is  seeking  to  re- 
cover in  this  action. 

[2]  Second.  But  plaintiff  contends  that,  even  if  his  construction  of  the  agree- 
ment of  November  23,  1915,  Is  Incorrect,  nevertheless  the  $1,750,000  belonged 
rightfully  to  the  depositing  stockholders  under  the  doctrine  that  "one  who  un- 
dertakes to  act  for  another  in  any  matter  shall  not  in  the  same  matter  act  for 
himself."  I  do  not  think  this  rule  has  any  application  here.  The  principal 
may  not  resort  to  a  remedy  thereunder  when  he  has  with  knowledge  of  the 
facts  confirmed  the  act  of  the  agent.  When  the  agents  here  had  entered  Into 
the  contract  of  sale  dated  November  23,  1915,  with  the  I>rlggs-Seabury  Ord- 
nance Company,  they  came  immediately  back  to  their  principals  and  told  them 
in  plain  terms  what  both  the  principals  and  agents  were  to  get.  If  the  plahi- 
tlff  here  had  any  objection  to  the  profits  which  defendants  were  making,  then 
was  the  time  to  let  it  be  known.  No  objection  was  mode.  On  the  contrary, 
the  contract,  expressed  in  unmistakable  terms,  was  confirmed. 

While  there  is  no  evidence  to  show  that  the  consideration  mentioned  for 
the  $1,750,000,  to  wit,  the  execution  of  contracts  not  to  manufacture,  was  a 
mere  cover  for  what  is  colloquially  known  as  a  "rake-off,"  stlU,  even  if  that 
were  a  fact,  I  cannot  see  that  It  helps  the  plaintitT.    The  vital  and  essential 
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point  which  the  agents  were  bound  to  bring  to  the  attaation  of  the  principals 
was  that  they  were  getting  $1,750,000  out  of  an  aggregate  sum  of  $5,300,000 
which  the  purchaser  was  willing  to  pay.  The  stockholders'  agreement  of  July 
3,  1915,  contemplated  a  profit  to  the  agents;  and  the  principals  who  signed 
that  agreement  apparently  did  not  care  how  large  the  profit  was  so  long  as  it 
came  from  the  purchaser  and  so  long  as  they  got  $300  a  share  for  their  sto<^. 
Probably  no  such  sum  as  $1,750,000  was  at  that  time  in  the  minds  of  any  of 
ttte  parties.  Probably  also  no  such  sum  as  $500  a  share  was  contemplated  by 
any  of  them.  That  the  profits  of  the  agents  were  larger  and  that  they  were 
not  expressed  to  be  for  services,  but  for  something  else,  cannot,  I  think,  affect 
the  validity  of  the  transaction  in  view  of  the  fact  that  full  Information  was 
given  to  the  principals  and  that  they  assented  thereto.  Upon  the  whole  case. 
I  think  defendants  should  have  judgment. 

Findings  may  be  prepared  and  agreed  upon  or  settled  upon  the  usual  notice. 
Either  side  may  submit  proposed  findings. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

Lewis,  Foley  &  Foley,  of  Utica  (W.  A.  Matteson,  of  Utica,  and 
Bronner  &  Ward,  of  Little  Falls,  of  counsel),  for  appellant. 

Lynch,  Willis  &  Titus,  of  Utica  Qanies  F.  Hiibbell,  Emerson  M. 
Willis,  Charles  A.  Miller,  and  Charles  T.  Titus,  all  of  Utica,  of  coun- 
sel), for  appellees. 

PER  CURIAM.  Judgment  affirmed  with  costs  upon  the  opinion 
of  Crouch,  J.,  delivered  at  Special  Term. 


LEWIS  V.  ADRIANCE  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  3,  1917.) 

PBIKCrPAL  ANn  AOENT  l&=>76 — STND1CAT15  MANAGER — IjABILITT  TO  MevBEB  OF 

Syndicate — Appeoval  of  Acts. 

Plaintiff  could  not  recover  against  a  syndicate  manager  for  his  faflnre 
to  collect  from  the  syndicate  agents  on  account  of  plaintiff's  syndicate 
shares  where  he  had  signed  a  confirmation  agreement  with  notice  from 
the  signature  of  the  syndicate  manager  just  .ibove  his  own,  that  the  man- 
ager was  attempting  to  bind  the  syndicate,  and  made  no  objection  that  he 
was  exceeding  his  authority,  and  where  he  was  present  when  the  syndicate 
•was  wound  up  and  the  manager's  compensation  fixed,  and,  with  knowledge 
of  the  manager's  acts,  made  no  objection. 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  William  E.  Lewis  against  Benjamin  Adriance  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.     Affirmed. 

See,  also,  166  N.  Y.  Supp.  774. 

The  following  is  the  opinion  of  Crouch,  J.,  at  Special  Term: 

Under  date  of  April  20,  1915,  the  plaintiff  and  the  defendants  entered  Into 
a  syndicate  agreement  for  the  purchase  of  certain  stock  of  Savage  Arms  Com- 
pany. The  defendant  Charles  S.  Symonds  was  named  therein  as  syndicate 
manager.  He  thereafter  purchased  $179,400  par  value  of  the  stock  of  said 
company.  The  Interest  of  the  plaintiff  in  the  syndicate  amounted  to  127'/is 
shares. 

This  action  is  of  the  same  nature  and  grows  out  of  the  same  transactioDs 
Involved  in  the  action  by  this  plaintiff  against  Adriance,  Green,  and  Lynch 

4s>F«r  oUier  casw  lea  um«  topic  &  KBT-NUMBBR  In  aU  Ker-Numbered  Dlguts  A  iDdcxn 


Digitized  by 


Google 


Sup.  Ct.)  SOBGB  y.  NAPOUTANO  779 

alone.  There  he  sought  a  Judgment  against  Adrlance,  Green,  and  Lynch 
by  Ylrtne  of  hla  individual  ownership  of  82  shares  of  stock  of  Savage  Arms 
Company.  Here  he  seeks  a  similar  Judgment  against  Adrlance,  Qreen,  and 
Lynch  by  virtue  of  his  127»/i3  syndicate  shares  and  against  Charles  S. 
Symonds,  syndicate  manager,  for  his  failure  to  collect  from  them  on  account 
of  snld  shares.  The  defendant  Kendrtck  Joins  In  the  prayer  with  plaintiff, 
and  seeks  a  similar  judgment  a^  to  bis  syndicate  holding. 

The  only  question  in  this  case  not  involved  in  the  other  arises  as  to  the 
extent  of  the  authority  of  the  syndicate  manager.  Without  discussing  that 
question  at  length,  I  am  of  the  opinion  that  the  syndicate  manager  had  au- 
thority to  bind  the  members  or  subscribers  by  signing  the  stockholders'  agree- 
ment of  July  8,  1915.  I  am  also  Inclined  to  think  that  he  had  authority  to 
bind  them  by  signing  the  confirmation  or  ratification  agreement  of  November 
24,  1915.  At  all  events,  when  Mr.  Lewis  and  Mr.  Kendrick  signed  the  latter 
document,  they'  had  notice  from  the  signature  of  Mr.  Symonds  as  syndicate 
manager  Just  above  their  own  that  he  was  attempting  to  bind  the  syndicate. 
There  was  no  objection  made  then  that  he  was  exceeding  his  authority.  Blore- 
over,  plaintiff  was  present  at  a  syndicate  meeting  tn  January,  1916,  when  the 
manager's  compensation  was  fixed  and  the  syndicate  snbsTantlally  wound  up. 
So  far  as  the  evidence  shows,  no  question  as  to  the  manager's  conduct  or  au- 
thority was  then  raised.  It  is  a  fair  inference  from  the  evidence  that  the 
syndicate  members  knew  and  approved  of  the  acts  of  their  manager.  What 
they  were  willing  to  do  and  to  tiave  done  with  their  individual  holdings  they 
were  no  doubt  willing  the  manager  should  do  and  have  done  with  the  syndi- 
cate holdings. 

If  it  be  true  that  the  manager's  acts  were  warranted  by  authority  or  by 
ratification  or  estoppel,  then  under  the  decision  of  the  court  in  the  other  case 
there  can  be  no  recovery  here. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

Lewis,  Foley  &  Foley,  of  Utica  (W.  A.  Matteson,  of  Utica,  of  coun- 
sel), for  plaintiff. 

L)mch,  Willis  &  Titus,  of  Utica  (Miller  &  Fincke  and  James  F. 
Hubbell,  all  of  Utica,  of  counsel),  for  defendants  Adriance,  Green, 
and  Lynch. 

Bronner  &  Ward,  of  Little  Falls,  for  defendant  Kendrick. 

PER  CURIAM.  Judgment  affirmed  with  costs  upon  the  opinion  of 
Crouch,  J.,  delivered  at  Special  Term. 


SORGB  T.  NAPOUTANO  et  aL 
(Supreme  Court,  Appellate  Term,  B^rst  Department.    July  19,  1917.) 

1.  Tboveb  and  Convebsion  <S=>40(1) — Evidence— PantA  Facie  Case. 

Goods  were  consigned  to  defendants  to  be  sold  for  cash  only,  the  pro- 
ceeds to  be  immediately  paid  to  the  seller  not  later  than  a  certain  date. 
Thereafter  plaintiffs  demanded  a  return  of  the  goods,  and  later  sued  in 
conversion.  To  the  question,  "Did  the  defendants  refuse  to  return  to  you 
this  merchandise?"  plaintiff  answered,  ''He  was  going  to  pay  all  the  time." 
Bold,  that  plaintiff's  answer  was  sufficient  to  show  a  refusal  to  return 
the  goods  on  demand,  and  made  out  a  prima  fade  case  of  conversion. 

2.  Tboveb  and  Convebsion  €=»13 — ^Pboceeds  or  Pbopebtt  Sold. 

The  defendants  had  a  right  to  sell  the  goods  and  could  not  be  held  liable 
for  conversion  of  the  proceeds ;  their  only  liability  to  pay  being  on  the  con- 
tract 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Antonio  Sorge  against  Saverio  Napolitano,  also  known  as 
Savario  Napolitano,  and  another.  From  a  judgment  of  the  Municipal 
Court  for  plaintiff,  defendants  appeal.    Reversed. 

Argued  June  term,  1917,  before  LEIJMAN,  BIJUR,  and  ORI>- 
WAY,  JJ. 

Alphonsus  A.  BrugnoH,  of  New  York  City,  for  aK>ellants. 
Siegel,  Corn  &  Siegel,  of  New  York  City  (Jacob  H.  Com,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J,  The  pleadings  in  this  case  are  oral.  Indorsed  upon 
the  summons  are  the  following  words :  "Conversion,  goods  delivered 
on  consignment  of  value  of  $266.02."  Plaintiff  claims  defendants  are 
liable  to  arrest  and  imprisonment  in  this  case. 

[  1  ]  The  plaintiff  testified  that  he  sold  certain  groceries  of  the  value 
of  $266.02  to  the  defendants,  who  are  husband  and  wife,  engaged  in 
the  business  of  selling  such  articles.  The  goods  were  sold  on  consign- 
ment, and  the  receipt  for  these  goods,  signed  by  the  husband,  bears 
the  following  notice: 

"The  goods  mentioned  on  this  bill  are  not  sold  but  consigned  at  the  prices 
mentioned.  Said  goods  may  be  sold  for  cash  only,  and  the  proceeds  must  be 
Immediately  paid  to  A.  Sorge  not  later  than  Monday  of  the  week  following 
the  sale." 

Thereafter  the  plaintiff  demanded  the  return  of  the  goods.  The 
plaintiff  does  not  in  words  testify  that  the  defendants  refused  to  re- 
turn them,  but  he  was  asked  the  following  question  and  gave  the  fol- 
lowing answer: 

"Q.  Did  the  defendants  refuse  to  return  to  yoa  this  merchandise?  A.  Be 
was — ^he  was  going  to  pay  all  the  time." 

This  testimony,  I  think,  is  sufficient  to  show  a  refusal  on  the  part  of 
the  defendants  to  return  the  goods  on  demand  and  made  out  a  prima 
facie  case  of  conversion.  Thomas  Mfg.  Co.  v.  Symonds,  27  App.  Div. 
316,  50  N.  Y.  Supp.  695. 

[2]  It  is  not,  however,  claimed  that  the  defendants  at  that  time  were 
in  possession  of  the  goods,  and  the  husband  testified  without  contradic- 
tion or  objection  that  he  had  sold  all  the  stuff.  The  husband  admits 
liability  on  his  part  to  pay  for  the  goods,  and  merely  claims  that  they 
were  sold  on  credit.  While  there  is  ample  evidence  to  show  that  the 
goods  were  sold  to  the  defendants  on  consignment,  it  appears  undis- 
puted that  the  defendants  had  a  right  to  sell  the  goods  for  such  price 
as  they  saw  fit,  and  upon  such  sale  were  bound  merely  to  pay  to  the 
plaintiff  within  a  specified  time  the  agreed  price  of  the  goods  sold. 
The  sale  made  by  the  defendants  could  consequently  constitute  no 
conversion  of  the  goods,  and  when  the  fact  of  such  sale  appeared  the 
defendants  had  made  out  a  complete  defense  to  the  action  for  con- 
version. See  Stem  v.  Sydney,  91  Misc.  Rep.  33,  154  N.  Y.  Supp.  130. 
and  Thomas  Manufacturing  Co.  v.  Symonds,  supra.  Inasmuch  as  the 
defendants  were  in  no  wise  bound  to  return  to  the  plaintiff  the  actual 
proceeds  received  upon  such  sale,  they  cannot  be  held  liable  for  con- 
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version  for  such  proceeds.  Their  obligation  to  pay  for  the  goods  is 
purely  a  contract  obligation.  See  Herrmann  Furniture  Works  v. 
Hyman,  28  Misc.  Rep.  568,  59  N.  Y.  Supp.  526,  and  cases  there  cited. 
Inasmuch  as  the  plaintiff  in  this  action  does  not  claim  a  contract  ob- 
ligation, but  seeks  to  hold  the  defendants  for  conversion  and  to  en- 
force his  judgment  by  execution  against  their  persons,  it  follows  that 
the  complaint  should  have  been  dismissed  in  the  court  below,  with 
costs. 

Judgment  should  therefore  be  reversed,  wth  $5  costs,  and  the  com- 
plaint dismissed,  with  costs  in  the  court  below.    All  concur. 


(101  Mlac.  Rep.  23) 

PEOPLE  ex  rel.  DOSCHER  v.  SISSON,  State  Commissioner  of  Bzdse. 

(Supreme  €k>urt,  Special  Term,  Elngs  County.    August  8,  1917.) 

1.  Constitutional  Law  «=»277(2) — Dum  Process — ^Liquob  Liobnob — ^Natuxe 

or  Rights  Confebred. 

A  liquor  tax  certificate  Is  a  contract,  and  confers  on  Its  holder  a 
property  right,  within  the  due  process  clause  of  the  Constitution,  since 
It  Is  no  longer  Issued  as  a  matter  of  discretion,  but  is  obtainable  as  a 
matter  of  right  tf  statutory  requirements  are  met. 

2.  Intoxioatino  Lsqcobs  ^s>X6 — CoNSTrrnnoNAurr  Or  Statutk — ^Psohjbi- 

TION. 

Laws  1917,  c.  621,  authorizing  suspension  of  privileges  under  liquor  tax 
certificate  so  as  to  prohibit  licensee  from  disposing  of  liquors  he  had  on 
hand  when  it  became  a  law.  Is  unconstitutional. 
S.  Constitutiorai.  Law  ®s>62 — Deixoation  ov  Powbb — Sttbpxnbion  or  LiQ- 
xroB  License — Excise  Commi8Sioneb& 

Laws  1917,  c.  521,  empowering  excise  commissioner  to  suspend  privileges 
under  liquor  tax  certificates  during  war  in  certain  locations,  is  unconsti- 
tutional, because  the  Legislature  cannot  delegate  power  to  suspend  opera- 
tion of  a  law. 
4.  Corstitutionai.  Law  €=»240(3) — Equal  Pbotkotion — ^Bbqitlationb  or  Ex- 
(nsB  Coumissionebs. 

Laws  1917,  c.  521,  empowering  excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificate  during  war  in  certain  locations  without 
requiring  uniformity  of  action  Is  unconstitutional,  because  it  permits  ex- 
cise commissioner  to  make  an  arbitrary  classiUcation. 
8.  Conbtitutional  Law  93»306— Dxtb  Pbocebs  or  Law — Subfbnsior  or  lAq- 
UOB  License — Notice. 

Laws  1917,  c.  521,  authorizing  suspension  of  privileges  under  liquor  tax 
certificate  without  giving  licensee  opportunity  to  be  heard  on  question 
whether  suspension  should  be  ordered,  deprives  him  of  his  property  with- 
out due  process  of  law. 
&  Intoxicating  Liqvobs  «=3lOe(l) — Reoulationb — Statute — Conbtbuction. 

Laws  1917,  c.  521,  authorizing  excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificates  in  prescribed  areas,  to  close  places 
in  such  limits  in  which  liquor  was  sold,  and  to  prescribe  that  sale  of 
liquor,  if  any,  within  such  areas  shall  be  exclusively  to  be  drunk  on  the 
premises,  does  not  apply  to  a  grocer  licensed  to  sell  liquor  not  to  be 
dnmk  on  the  premises. 
7.  Intoxicating  Liquobs  ©=»108(10) — License — Revocation — Remedy. 

Certiorari  Is  proper  remedy  to  review  action  of  excise  commissioner  in 
issuing  order  suspending  privileges  of  holder  of  liquor  tax  certificates  and 
prohibiting  him  from  selling  alcoholic  beverages. 
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Application  by  Henry  J.  Doscher  for  a  writ  of  certiorari  to  review 
the  action  of  Herbert  S.  Sisson,  Commissioner  of  Excise,  in  issuii^; 
an  order  suspending  the  relator's  privileges  under  his  liquor  tax  cer- 
tificate and  for  a  restraining  order  preventing  the  enforcement  of  tiie 
Excise  Commissioner's  order  pending  the  hearing  and  determination 
on  the  writ.    Allowed. 

Celler  &  Kraushaar,  of  New  York  City,  for  relator. 
Harry  D.  Sanders,  of  Buffalo,  for  respondent 

CROPSEY,  J.  The  relator  applies  for  a  writ  of  certiorari  to  re- 
view the  action  of  the  commissioner  of  excise  in  issuing  an  ordw-  sus- 
pending the  relator's  privileges  under  his  liquor  tax  certificate  and  pro- 
hibiting him  from  selling  alcoholic  beverages.  The  order  was  issued 
under  the  provisions  of  chapter  521  of  the  Laws  of  1917.  That  chap- 
ter empowered  the  excise  commissioner,  with  the  approval  of  the  Gov- 
ernor whenever  in  his  opinion  public  safety  required  it,  and  on  the 
application  of  the  mayor,  to  suspend  privileges  under  liquor  tax  cer- 
tificates during  the  present  war  in  such  parts  of  the  city  as  are  in  prox- 
imity to  camps,  barracks,  or  munition  factories.  The  papers  show 
that  the  mayor  of  the  city  of  New  York  applied  to  the  excise  commis- 
sioner to  suspend  the  privileges  under  liquor  tax  certificates  in  a  cer- 
tjun  section  of  the  borough  of  Brooklyn,  and  that  the  commissioner 
made  the  order  in  question,  which  has  received  the  aK>roval  of  the 
Governor.  The  section  within  which  the  sale  of  liquor  is  prohibited 
extends  from  100  feet  north  of  Fifty-Second  street  to  Sixtieth  street 
and  from  100  feet  east  of  Third  avenue  to  New  York  Bay. 

The  relator  conducts  a  grocery  store  within  the  prohibited  area,  and 
in  connection  with  it  had  the  license  to  sell  liquor  to  be  drimk  only  off 
the  premises.  He  does  not  have  the  regular  saloon  license,  and  can- 
not sell  liquor  to  be  drunk  on  the  premises. 

In  connection  with  making  the  application  for  the  writ  the  rdator 
seeks  a  restraining  order  preventing  the  enforcement  of  the  excise 
commissioner's  order  pending  the  hearing  and  determination  on  the 
writ.  The  constitutionality  of  the  act  under  which  the  order  was  made 
is  assailed,  and,  as  it  is  said  to  be  the  first  instance  in  which  that  stat- 
ute has  been  construed,  the  court  thought  it  proper,  although  the  Code 
does  not  require  it,  to  have  notice  given  to  the  excise  commissioner. 
This  has  .been  done,  and  his  attorney  has  submitted  a  memorandum 
bearing  on  the  constitutionality  of  the  statute  under  which  he  has 
acted. 

The  claim  is  made  that  the  act  takes  property  without  due  process 
of  law,  and  that  it  takes  it  for  a  public  use  without  making  compen- 
sation. 

The  question  is  an  especially  important  one.  It  is  important  because 
of  the  desirability  and  necessity  of  upholding,  wherever  possiWe,  all 
war  measures.  On  the  other  hand,  it  is  of  momentous  importance  to 
the  relator ;  for  he  has  a  large  stock  of  liquors  on  hand  which  he  bought 
on  the  assumption  that  he  would  have  the  right  to  sell  them  under  his 
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liquor  tax  certificate,  which  he  procured  last  October,  lor^  before  the 
act  in  question  became  a  law.  Under  the  excise  commissioner's  order 
he  is  prohibited  from  selling  this  liquor.  The  order  is  virtually  an 
absolute  prohibition  against  a  sale;  for,  while  on  its  face  it  merely 
prohibits  the  sale  within  the  prescribed  territory,  it,  in  effect,  prohibits 
him  from  selling  it  anywhere,  for  a  sale  cannot  be  made  unless  in 
quantities  of  five  gallons  or  over  without  a  license.  Section  30,  Liq- 
uor Tax  Law  (Consol.  Laws,  c.  34).  All  the  relator's  rights  under  his 
liquor  tax  certificate  have  been  suspended,  and  he  is  in  the  same  situa- 
tion as  though  he  had  never  had  a  license.  While  he  is  thus  deprived 
of  the  right  to  sell  liquor,  his  competitors,  within  one  block  of  his 
place,  who  are  in  exactly  the  same  kind  of  business,  are  permitted  to 
sell  it  as  they  are  outside  of  the  prescribed  zone.  The  effect  upon  the 
relator,  as  the  papers  show,  would  be  to  work  a  great  injury  and 
damage  to  his  business,  and  thus  to  him. 

While  in  a  very  real  sense  individuals  must  in  times  of  war  yield 
to  the  government,  it  is  still  true  that  the  government  must  proceed 
lawfully.  No  emergency  justifies  an  act  of  lawlessness.  So  the  ques- 
tion is  clearly  raised  whether  chapter  521  is  constitutional. 

No  attempt  will  be  made  to  discuss  at  any  length  this  question.  But 
a  brief  statement  of  the  reasons  which  induce  this  decision  should 
be  given. 

[1]  Originally  a  "license"  to  sell  liquor  was  a  mere  privilege.  It 
did  not  involve  any  right  of  property.  So  it  could  be  revoked  or  sus- 
pended pursuant  to  legislative  authority,  and  the  holder  of  it  had  no 
legal  ground  for  redress.  Metropolitan  Board  of  Excise  v.  Barrie,  34 
N.  Y.  657;  Kresser  v.  Lyman  (C.  C.)  74  Fed.  765.  But  this  is  not 
true  of  the  liquor  tax  certificates  issued  under  the  provisions  of  the 
Liquor  Tax  Law,  which  was  first  enacted  in  1896.  Laws  1896,  c.  112. 
Under  that  law  certificates  are  no  longer  issued  as  matter  of  dis- 
cretion, but  are  obtainable  as  matter  of  right,  if  the  statutory  require- 
ments are  met.  Under  that  law  the  liquor  tax  certificate  confers  up- 
on its  holder  a  property  right  which  is  well  recognized.  Matter  of 
Lyman,  160  N.  Y.  96,  54  N.  E.  577;  Matter  of  Livingston,  24  App. 
Div.  51,  48  N.  Y.  Supp.  989;  Matter  of  Lyman  (Texter  Certificate)  59 
App.  Div.  217-220,  69  N.  Y.  Supp.  309. .  Such  a  certificate  constitutes  a 
contract  with  the  state.  Matter  of  Hilliard,  25  App.  Div  222-225, 
49  N.  Y.  Supp.  286,  affirmed  155  N.  Y.  702,  50  N.  E.  1118.  A  license 
or  privilege  for  selling  liquor  which  does  not  involve  or  constitute  a 
property  right  can  be  revoked  or  suspended  as  already  shown,  and 
there  are  many  other  authorities  to  that  effect.  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  Ed.  1079;  Butchers'  Union  Co.  v.  Crescent  City 
Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  652,  28  L.  Ed.  585;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  205.  On  the  other  hand, 
where  the  authorization  to  sell  liquor  constitutes  a  property  right,  it 
has  never  been  held  that  it  can  be  taken  away  unless  proper  compen- 
sation is  made.  On  the  contrary,  it  has  been  expressly  held  that  an 
act  passed  after  the  liquor  tax  certificate  had  been  issued  which  pur- 
ported to  empower  the  commissioner  to  revoke  the  certificate  under 
certain  conditions  was  invalid.     People  ex  rel.  Loughran  v.  Flynn, 
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110  App.  Div.  279,  96  N.  Y.  Supp.  655,  affinned  184  N.  Y.  579,  77 
N.  E.  1194. 

The  only  authorities  cited  by  the  respondent  to  sustain  the  constitu- 
tionality of  the  act  are  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y. 
657,  and  Kresser  v.  Lyman  (C.  C.)  74  Fed.  765,  which  we  have  al- 
ready cited.  In  those  cases  the  licenses  in  question  had  been  issued 
under  the  excise  laws  in  force  before  the  adoption  of  the  Liquor  Tax 
Law,  and  so  at  a  time  when  the  issuance  of  a  license  did  not  carry 
with  it  any  property  right.  Consequently  they  have  no  bearing  on  the 
question  tiiat  now  arises  under  the  Liquor  Tax  Law.  Moreover,  the 
Barrie  Case  was  referred  to  in  the  Loughran  Case. 

[2]  Furthermore,  even  under  the  old  excise  laws,  it  was  held  that 
a  statute  which  revoked  a  license  and  prohibited  its  holder  from  dis- 
posing of  liquor  which  he  had  on  hand  at  the  time  of  the  passage 
of  the  act  was  unconstitutional,  as  it  deprived  him  of  his  right  of 
property  in  the  liquors  on  hand.  Wynehamer  v.  People,  13  N.  Y. 
378;  State  v.  Walruff  (C.  C.)  26  Fed.  178;  Kessinger  v.  Hinkhouse 
(C.  C.)  27  Fed.  883 ;  Bartemeyer  v.  Iowa,  18  Wall.  (85  U.  S.)  129- 
133,  136,  21  L.  Ed.  929;  Eberle  v.  Michigan,  232  U.  S.  700-706,  34 
Sup.  Ct.  464,  58  L.  Ed.  803.  In  the  instant  case  the  relator  is  practi- 
cally prohibited  from  disposing  of  the  liquors  he  had  on  hand  when 
chapter  521  became  a  law  and  so  the  above  authorities  are  in  point. 
The  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  31  L. 
Ed.  205,  already  cited,  is  not  in  conflict  with  these  other  decisions.  It 
is  a  fact  that  one  of  the  charges  in  that  case  was  the  selling  of  liquor 
which  was  on  hand  after  the  act  was  passed,  but  the  decision  did 
not  turn  on  that  point,  but  merely  on  the  power  of  the  Legislature 
to  take  away  the  license  to  sell  liquor  where  no  property  right  was 
involved  in  it,  and,  further,  the  statute  in  question  did  provide  for  the 
issuance  of  permits  for  certain  purposes,  and  the  facts  show  that  no 
such  permit  had  been  obtained.  Nor  are  the  authorities  cited  in  con- 
flict with  those  holding  that  the  fact  that  the  value  of  property  used 
as  a  brewery  will  be  depreciated  under  the  prohibition  statute  does 
not  make  such  a  statute  unconstitutional.  Boston  Beer  Co.  v.  Mass., 
97  U.  S.  25,  24  L.  F,d.  989;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct.  273,  31  L.  Ed.  205. 

That  chapter  521  is  unconstitutional  in  so  far  as  it  prohibits  the 
sale  of  liquors  on  hand  at  the  time  of  its  enactment  is  further  shown 
by  the  following  cases :  People  ex  rel.  Isaacs  v.  Moran,  206  N.  Y.  670, 
99  N.  E.  1115,  reversing  150  App.  Div.  226,  134  N.  Y.  Supp.  931,  on 
the  dissenting  opinion;  People  ex  rel.  McPike  v.  Van  De  Carr,  178 
N.  Y.  425,  70  N.  E.  965,  66  L.  R.  A.  189,  102  Am.  St.  516;  People 
v.  Cohen,  91  App.  Div.  89, 86  N.  Y.  Supp.  475.  In  both  the  Isaacs  and 
McPike  Cases,  just  cited,  Wynehamer  v.  People,  13  N.  Y.  378,  was 
cited  and  approved,  the  court  in  the  McPike  Case,  178  N.  Y.  428,  70 
N.  E.  p.  966,  66  L.  R.  A.  189,  saying: 

"It  is  settled  In  this  state,  therefore,  that  a  statute  which  attempts  to 
destroy  an  existing  property  right  Is  void." 

[3,  4]  Chapter  521  further  conflicts  with  the  Constitution  in  that  it 
attempts  to  delegate  legislative  power.    The  Legislature  can  no  more 
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del^ate  its  power  to  repeal  a  law  than  it  can  to  enact  one,  and  it  must 
follow  that  it  cannot  delegate  its  power  to  suspend  the  operation  of  a 
law  as  that,  in  effect,  is  a  repeal.  This  act  confers  an  arbitrary  power 
upon  the  officials  named  to  "suspend  the  privileges"  under  liquor  tax 
certificates  already  issued  or  thereafter  to  be  issued,  and  to  "prohibit 
the  sale  of  alcoholic  beverages"  during  the  whole  or  a  part  of  the 
duration  of  the  present  war.  No  rule  or  r^fulation  is  laid  down  for 
the  guidance  of  the  officials  clothed  with  this  power.  There  is  no 
limitation  even  upon  the  exercise  of  the  power.  The  power  granted 
is  absolute.  There  is  nothing  to  insure  any  uniformity  of  action.  The 
officials  are  left  to  act  as  they  deem  proper;  in  a  word,  they  are  to 
legislate.  Such  an  act  cannot  be  upheld.  People  v.  Klinck  Packing 
Co.,  214  N.  Y.  121-138,  140,  108  N.  E.  278,  Ann.  Cas.  1916D,  1051. 
And  a  statute  which  makes  an  arbitrary  classification  or  permits  others 
to  do  so  is  invalid.  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct. 
1064,  30  L.  Ed.  220;  Gulf,  Colorado  &  Santa  Fe  Ry.  v.  Ellis,  165  U. 
S.  150-155,  17  Sup.  Ct.  255,  41  L.  Ed.  666. 

[5]  The  statute  in  question  does  not  provide  for  the  giving  of  any 
notice  to  the  parties  to  be  affected.  It  gives  them  no  opportunity  to 
be  heard  on  the  question  whether  the  suspension  should  be  ordered. 
It  does  not  comply  with  the  provisions  of  the  Constitution  which  pro- 
vide that  there  must  be  due  process  of  law.  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289 ;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y. 
271-293,  94  N.  E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156; 
Matter  of  City  of  New  York  (Grand  Boulevard),  212  N.  Y.  538,  106 
N.  E.  631. 

[8]  The  act  in  question  seemingly  does  not  apply  to  persons  holding 
a  so-called  second-class  license;  that  is,  a  certificate  authorizing  the 
sale  of  liquor  not  to  be  drunk  on  the  premises.  The  act  apparently 
applies,  and  was  intended  to  apply,  only  to  the  holders  of  so-called 
first-class  licenses;  that  is,  those  having  certificates  authorizing  the 
sale  of  liquor  to  be  drunk  on  the  premises.  The  language  of  the  act 
is  quite  conclusive  on  this  point.  In  addition  to  what  has  already  been 
pointed  out,  the  act  authorizes  the  officials  to  "order  the  closmg  of 
places  within  such  limits"  in  which  the  sale  of  liquor  has  theretofore 
been  authorized.  And  the  act  continues  that  the  excise  commissioner 
"may  also  prescribe  that  the  sale  of  alcoholic  beverages,  if  any,  within 
such  limits,  shall  be  exclusively  to  be  drunk  upon  the  premises."  Those 
holding  so-called  second-class  licenses,  such  as  that  held  by  the  relator, 
have  an  absolute  right  to  sell  the  liquor  in  conjunction  with  the  carrying 
on  of  another  business.  That,  in  fact,  is  what  the  relator  has  been 
doing  and  what  is  done  by  most  of  the  persons  holding  such  certificates. 
Of  course,  the  relator's  place  cannot  be  closed.  He  has  the  right  to 
conduct  his  grocery  business  irrespective  of  his  right  to  sell  liquor; 
so  the  provision  that  authorizes  "the  closing  of  places"  can  be  intended 
to  apply  only  to  those  having  a  certificate  authorizing  the  sale  of  liquor 
to  be  drunk  on  the  premises.  This  is  further  emphasized  by  the  pro- 
vision that  permits  the  commissioner  to  prescribe  that  the  sale  of 
liquor  in  the  places  affected  "shall  be  exclusively  to  be  drunk  upon  the 
premises."  He  could  not  make  any  such  prescription  with  regard  to 
166N.Y.S.— 60 
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the  relator's  place.  The  relator  has  no  certificate  which  authorizes 
such  sales,  and,  in  addition,  the  sale  of  liquor  to  be  drunk  on  the  prem- 
ises in  connection  with  the  grocery  business  is  expressly  prohibited. 
Section  20,  Liquor  Tax  Law.  If  the  act  in  question  applies  to  any 
one  other  than  a  person  having  the  right  to  sell  liquors  to  be  drunk  on 
the  premises,  it  must  apply  as  well  to  dnif^ists  as  to  grocers  and 
others. 

[7]  It  was  respondent  who  suggested  that  certiorari  was  not  the 
proper  remedy.  While  it  may  not  be  necessary  to  decide  this  ques- 
tion, the  following  references,  at  least,  give  some  justification  to  the 
form  of  proceeding  followed  by  the  relator.  People  ex  rel.  Loevin 
V.  Griffing,  166  App.  Div.  538,  152  N.  Y.  Supp.  113;  People  ex  rel. 
Browdy  v.  McDermott,  169  App.  Div.  755,  155  N.  Y.  Supp.  323 ;  Mat- 
ter of  Bracket,  27  Hun,  605 ;  Matter  of  Nichols,  6  Abb.  N.  C.  474; 
Matter  of  Bradhurst  v.  First  Great  S.  W.  Turnpike  R.  Co.,  16  Johns. 
8,  13;  Le  Roy  v.  Mayor,  etc.,  of  New  York,  20  Johns.  430-438,  11 
Am.  Dec.  289;  People  v.  Board  of  Assessors,  39  N.  Y.  81-88 ;  People 
ex  rel.  S.  &  U.  H.  R.  R.  Co.  v.  Betts,  55  N.  Y.  600;  People  ex  rel. 
Dexter  v.  Mosier,  56  Hun,  64,  8  N.  Y.  Supp.  621 ;  section  27,  Liquor 
Tax  Law. 

As  chapter  521  of  the  Laws  of  1917  seems  clearly  to  be  unconstitu- 
tional, the  restraining  order  asked  for  is  granted,  ^d  the  respondent  is 
enjoined  from  enforcing  his  order  pending  the  decision  on  the  writ 
which  is  allowed. 


(100  Misc.  Bep.  687) 

BLOOM  et  al.  v.  HORWITZ  et  al. 

(Supreme  C!onrt,  Appellate  Term,  First  Department    July  24,  1917.) 

1.  axtebation  of  il^stbumsntb  €=»7 — bills  xsd  noteb  &=»502 — filuna  is 

Blanks — Statute — Evidence — "Alter." 

Under  NegotlablelDstniments  I«w  (ConsoL  Laws,  c.  38)  {  33,  the  holder 
of  a  note  blank  as  to  the  time  for  payment  has  prima  fade  authority  to 
flu  in  the  blank  and  to  make  the  note  payable  at  a  fixed  tlme^  -whldi 
filling  In  of  the  blank  does  not  technically  "alter"  the  instrument, 
though  In  such  case  evidence  Is  admissible  to  show  that  the  holder  did 
not  have  actual  authority  to  fill  in  the  blank. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Alter.] 

2.  Bills  and  Notes  «=>eO — Filling  in  Blank — ^Authobitt  of  Possbsbob. 

Where  a  note  blank  as  to  the  time  of  payment  was  delivered  to  one 
without  any  actual  authority  to  fill  in  the  blank  and  on  the  understanding 
that  it  was  a  completed  note  payable  on  demand,  the  possessor  had  no 
right  to  fill  In  the  blank  and  make  it  a  note  payable  at  a  definite  time. 

3.  Altekation  or  iNSTamajNTS  *=>7 — Bills  and  Notes — Filuho  in  Blank- 

Tike  OF  Patmknt. 

Where  a  demand  note  was  blank  as  to  the  time  for  payment,  and  tbe 
blank  was  filled  In  so  as  to  make  it  payable  five  months  after  date,  there 
was  a  material  alteration  la  the  sense  that  It  increased  the  obligation  of 
the  maker,  as  he  could  not  pay  the  note  before  It  was  due,  and  thereby 
stop  the  running  of  Interest,  and  as  the  statute  of  limitations  only  begins 
running  from  the  date  on  which  the  note  becomes  due. 

«s»For  other  cases  see  sun*  topic  ft  KET-NUMBBR  In  tU  Ker-Numbered  Dlcati  ft  Index** 
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4.  BUXS  AND  NOlXfl   ^=o60Z — EviDEIfCE — CONDinOlfAI.   DeUVERT. 

In  an  action  on  a  note,  evidence  that  the  maker,  prior  to  Its  delivery  to 
plaintiff's  assignor,  had  arranged  with  such  assignor  to  give  him  a  note 
payable  on  demand,  but  which  should  not  become  due  until  a  building 
which  the  maker  was  erecting  was  completed,  was  admlssihle  to  show  that 
the  assignor  had  no  authority  to  fill  in  a  blank  time  of  payment 

5.  Evidence  €=9422 — Pabol  Eviderce — CoitDiTiONij.  Payment  of  Notx. 

Evidence  that  a  note  on  Its  face  payable  on  demand  was  payable  only 
after  the  happening  of  an  event  not  named  therein  is  inadmissible  as 
tending  to  vary  the  note. 

6.  Bnxs  AND  NoxRB  ®s>492 — ^AuTHOBmr  to  Fni  in  Bianks — Evidence. 

Tbe  prima  fade  authority  under  Negotiable  Instruments  Law,  §  33,  to 
fill  In  blanks  in  an  Incomplete  note  may  be  rebutted  by  affirmative  proof, 
which  the  maker  has  the  burden  of  presenting. 

7.  Brcxs  and  Notes  €=9488(5) — Authobitt  to  Fiix.  in  Blanks — Issues  and 

Pboof. 

In  an  action  on  a  note,  proof  by  the  defendant  maker  that  the  holder 
had  filled  In  the  blank  time  of  payment  without. authority  was  admissible 
imder  a  general  deniaL 

Bijur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bernard  Bloom  and  Henry  Bloom,  composing  the  firm 
of  Bernard  Bloom  &  Bro.,  against  Hyman  Honvitz  and  the  One  Hun- 
dred Ninetieth  Street  Holding  Company.  From  a  judgment  of  the 
City  Court  of  New  York  entered  upon  a  verdict  directed  by  the  court, 
defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1917,  before  I^HMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

Myron  Sulzberger  and  Isidor  Bnselman,  both  of  New  York  City 
(Max  D.  Steuer,  of  New  York  City,  of  counsel),  for  appellants. 
JoseiA  I.  Green,  of  New  York  City,  for  respondents. 

LEHMAN,  J,  The  plaintiffs  sue  upon  a  note  made  by  the  defend- 
ant Horwitz,  indorsed  by  both  defendants,  and  delivered  to  one  Sol 
Brill.  The  answer  contains  a  general  denial  and  three  affirmative  de- 
fenses. It  is  conceded  that  any  defense  to  the  note  which  the'defend- 
ants  could  prove  against  Brill  may  be  proven  against  the  pljdntiffs,  who 
are  apparently  not  holders  for  value.  The  second  affirmative  defense 
contained  in  the  answer  is  clearly  insufficient  on  its  face,  and  was 
stricken  out  on  plaintiff's  motion  in  accordance  with  the  opinion  of 
this  court  written  upon  a  previous  appeal  (97  Misc.  Rep.  622,  162  N. 
Y.  Supp.  230).  Upon  this  trial  the  plaintiffs  rested  after  producing 
the  note  and  notice  of  protest,  and  the  defendants  then  attempted  to 
show  that  the  note  was  without  consideration,  and  that  a  blank  left 
for  the  time  of  payment  was  filled  in  by  Brill  without  authority.  The 
trial  justice  at  the  close  of  the  defendants'  case  directed  a  verdict  in 
favor  of  the  plaintiffs,  and  the  defendants  appeal. 

The  note  in  its  present  form  reads  as  follows : 

"New  York,  Tebruary  28,  1915. 

"Five  months  after  date  I  promise  to  pay  to  the  order  of  myself  one 
thousand  three  hundred  and  seventy-flve  <><>/ioo  dollars.  Payable  at  43  W. 
16th  Street,  New  York  City.    Value  received  with  interest 

"No.  XXX  Due  July  23,  H.  Horwitz." 

C=sror  other  caaea  IM  sam*  topic  A  KBT-NUMBICR  in  all  Key-Numbered  Otgesu  £  lodexea 
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[1-3]  The  defendant  Horwitz  testified,  and  for  the  puqxjse  of  this 
appeal  we  must  accept  his  testimony  as  true,  that  when  he  delivered 
the  note  to  Brill  on  February  23,  1915,  there  were  no  words  or  figures 
in  the  blank  before  the  words  "after  date"  or  after  the  word  "due." 
The  note  when  delivered  was,  however,  entirely  complete,  except  that 
no  time  for  payment  was  expressed.  The  holder  of  the  note  had  prima 
facie  authority  under  section  33  of  the  Negotiable  Instrument  Law 
to  fill  in  these  blanks,  and  thereby  to  make  the  note  payable  at  a  fixed 
time,  and  even  if  he  filled  them  in  without  authority,  the  note  would 
be  enforceable  in  the  hands  of  a  bona  fide  holder  for  value.  Evidence 
may,  however,  always  be  ^ven  to  show  that  the  holder  did  not  have 
actual  authority  to  fill  in  the  blanks.  Ordinarily,  of  course,  where  a 
holder  wrongfully  fills  in  blanks  to  complete  an  instrument,  he  does 
not  technically  "alter"  an  instrument,  but  he  puts  the  instrument  so 
completed  into  existence  either  without  any  authority  or  not  in  ac- 
cordance with  the  authority  given.  In  the  present  case,  however,  the 
note  was  probably  enforceable  as  a  demand  note  even  if  no  blank  had 
been  filled  in.  Section  26  of  the  Negotiable  Instrument  Law.  If  then 
the  note  was  given  to  Brill  without  any  actual  authority  to  fill  in  the 
blanks  and  upon  the  understanding  that  it  was  a  completed  note  pay- 
able on  demand,  then  Brill  had  no  right  to  fill  in  the  blanks  and  make 
it  a  note  payable  at  a  definite  time.  Such  act  does  actually  alter  a  de- 
mand note  into  a  note  payable  at  a  fixed  time.  If  an  instrument  has 
been  altered  in  this  way  such  alteration  would  constitute  a  defense  to 
the  instrument  if  it  is  material.  It  is  claimed,  however,  that  the  al- 
teration of  a  demand  note  into  a  note  payable  five  months  after  date 
is  not  a  material  alteration  in  the  sense  that  it  increases  the  obligation 
of  the  maker;  for  the  holder  of  a  demand  note  may  at  any  time  de- 
mand .payment,  and  bjr  inserting  a  definite  time  for  payment  he  merely 
limits  the  date  on  which  he  can  make  such  demand.  This  contention, 
however,  seems  to  me  without  merit.^  If  the  note  was  payable  on  de- 
mand, and  thereafter  altered  into  a  note  payable  in  five  months,  such 
alteration  would  certainly  be  a  material  alteration  as  against  the  in- 
dorser,  who  would  be  discharged  from  his  liability  on  a  demand  note 
unless  presentment  is  made  within  a  reasonable  time  after  its  issue. 
See  section  131,  Negotiable  Instrument  Law.  Even  as  against  the 
maker,  however,  such  alteration  would  be  material,  for  the  maker  of 
a  note  payable  at  a  definite  time  cannot  pay  the  note  previous  to  that 
time,  and  thereby  stop  the  running  of  interest,  and  the  statute  of  lim- 
itations only  begins  running  from  the  date  on  which  the  note  becomes 
due,  and  at  least  in  these  particulars  such  an  alteration  would  ma- 
terially change  the  effect  of  the  note. 

[4,  5]  In  the  present  case  the  defendant  Horwitz,  in  addition  to  the 
proof  that  the  note  was  not  in  the  condition  in  which  it  was  delivered, 
testified  that  prior  to  the  delivery  he  arranged  with  Brill  that  he  should 
give  him  a  note  payable  on  demand,  but  that  the  note  should  not  be- 
come due  until  a  building  which  Horwitz  was  preparing  to  erect  was 
completed.  The  trial  justice  struck  out  this  testimony  and  all  testi- 
mony of  a  similar  kind  on  the  ground  that  this  court  had  decided  upon 
the  previous  appeal  that  evidence  to  establish  that  the  note  was  de- 


Digitized  by 


Google 


Sup.  Ct.)  BLOOM   V.  HOHWITZ  789 

Kvered  conditionally  was  not  admissible  unless  such  condition  was 
pleaded.  Evidence  to  establish  that  a  note  on  its  face  payable  on  de- 
mand was  payable  only  after  the  happening  of  an  event  not  named  in 
the  instrument  is,  of  course,  inadmissible;  for  such  evidence  would 
tend  to  vary  the  written  instrument.  See  Weinhandler  v.  Lowenthal, 
159  N.  Y.  Supp.  695 ;  Sheldon  v.  Heaton,  88  Hun,  535,  34  N.  Y. 
Supp.  856.  It  was,  however,  admissible  in  my  opinion  to  show  that 
Brill  had  no  authority  to  fill  in  the  blanks  in  the  manner  he  has  done. 

It  is  true  that  the  evidence  offered  by  the  defendant  upon  this  point 
is  perhaps  open  to  the  construction  that,  while  Horwitz  called  the  note 
a  demand  note,  it  was  really  the  intention  of  the  parties  that  the  note 
should  remain  an  incomplete  note  until  the  theater  was  completed,  and 
that  the  holder  should  then  have  authority  to  complete  the  instrument 
by  filling  in  the  blank.  Such  a  construction  of  the  conversation  might 
be  reasonable  in  view  of  the  fact  that  the  note  bore  an  indorsement, 
and  that  presumably  the  parties  intended  that  the  indorser  should  be 
held,  even  though  demand  was  not  made  till  months  thereafter.  Even 
such  a  construction  would  not,  however,  in  my  opinion,  aid  the  plain- 
tiff. If  this  testimony  failed  to  show  that  the  note-  was  altered,  it 
would  rebut  the  prima  facie  authority  of  the  holder  to  complete  the 
note  in  the  manner  he  has  done,  and  would  show  that  the  holder  filled 
in  the  blanks  without  authority. 

[6,  7]  It  is  urged,  however,  that  the  defendant  has  pleaded  only 
alteration,  and  not  that  the  holder  filled  in  the  blanks  without  au- 
thority. It  seems  to  me  quite  evident  that  the  defendant  has  a  right 
to  show  such  facts  without  pleading  them.  The  prima  facie  author- 
ity to  fill  in  blanks  in  an  incomplete  instrument  may  be  rebutted  by 
affirmative  proof  which  the  defendant  has  the  burden  of  presenting. 
Logically  it  would  seem  that  such  proof  was  admissible  under  a  gen- 
eral denial.  The  respondent  claims,  however,  that  under  authority  of 
Madden  v.  Gaston,  137  App.  Div.  294,  121  N.  Y.  Supp.  951,  the  de- 
fendant must  plead  affirmatively  that  the  note  has  not  been  completed 
in  accordance  with  the  holders  actual  authority.  In  that  case  the 
court  merely  said  that  the  "statute  imposes  the  burden  upon  the  de- 
fendant to  show  the  agreement  and  that  its  terms  have  been  violated," 
and  it  is  no  authority  for  the  view  that  the  defendant  has  any  greater 
burden  than  producing  evidence  to  rebut  the  prima  facie  case  made 
by  the  plaintiff,  and  it  does  not  even  discuss  whether  the  defendant 
must  affirmatively  plead  the  actual  agreement.  In  the  case  of  Schwarz 
V.  Oppold,  74  N.  Y.  307,  the  Court  of  Appeals  held  that  the  defend- 
ant may  even  show  an  alteration  under  a  general  denial,  and  a  fortiori 
it  seems  to  me  he  may  show  that  the  instrument  sued  on  was  issued 
incomplete  and  never  completed  in  accordance  with  the  authority  given. 

I  agree  with  Mr.  Justice  BIJUR  that  there  is  doubt  whether  evi- 
dence that  the  payee  had  "authority  to  fill  in  the  blanks  in  manner 
or  tenor  inconsistent  with  the  remaining  text  of  the  note"  would  be 
admissible,  but  I  cannot  find  that  any  evidence  was  offered  for  such 
purpose.  The  defendant  offered  evidence  to  show  that  the  note  was 
delivered  with  blanks  for  the  time  of  payment.  If  as  a  matter  of 
law  the  note  was  then  payable  on  demand,  any  change  in  the  note 
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without  authority  would  constitute  an  alteration.  On  the  other  hand, 
if  the  not©  was  incomplete,  and  the  plaintiffs'  assignor  thereafter  filled 
in  the  note  contrary  to  the  intent  of  the  parties,  he  acted  without 
authority,  and  the  plaintiflf  cannot  enforce  the  note  so  filled  out  The 
evidence  excluded  was  apparently  offered  for  no  other  purpose,  and 
was  therefore,  in  my  opinion,  clearly  admissible.  The  plaintififs'  at- 
torney objected  to  this  evidence  on  the  ground  that  it  was  not  with- 
in the  issues,  and  the  trial  justice  excluded  this  evidence  on  that  ground 
only,  relying  upon  a  statement  in  the  opinion  of  this  court  upon  the 
previous  appeal  that  proof  "that  the  note  was  by  contemporaneous 
agreement  made  payable  upon  condition"  was  not  within  the  issues, 
and  raised  no  question  that  could  have  been  submitted  to  the  jury. 
The  opinion  does  not,  however,  state  that  proof  of  alteration  would 
not  be  within  the  issues.  It  did  state  that  the  issue  of  alteration  in 
the  note  was  not  litigated  on  the  previous  trial,  and  pointed  out  tiiat, 
in  the  absence  of  any  explanation  connecting  the  letter  stating  when  a 
note  therein  described  should  become  payable  with  the  note  in  suit, 
there  was  no  proof  of  any  alteration.  Undoubtedly  that  opinion  is 
open  only  to  one  construction,  viz.  that  if  that  evidence  was  supplied 
the  letter  would  be  admissible  to  prove  alteration,  or  that  die  blanks 
in  the  note  were  not  filled  up  in  accordance  with  the  authority  given. 

On  this  trial  the  defendants'  attorney,  even  in  his  opening  of  the 
case,  stated  that  he  would  prove  that  the  note  was  not  to  become  pay- 
able until  after  the  opening  of  the  theater  only  in  order  to  show  al- 
teration, but  the  trial  justice  excluded  all  such  evidence,  and  struck 
out  from  the  record  every  statement  in  any  way  referring  to  the  note. 
If  the  trial  justice  had  excluded  merely  the  letter,  it  might  perhaps 
be  argued  that,  in  the  absence  of  some  statement  by  counsel  that  he 
expected  to  supply  the  defects  in  the  proof  pointed  out  by  this  court 
upon  the  previous  appeal,  the  court  below  naturally  assumed  that 
no  such  evidence  would  be  forthcoming.  In  view,  however,  of  the 
fact  that  the  trial  justice  not  only  excluded  the  letter,  but  struck  out 
every  allusion  to  the  letter,  including  testimony  which  clearly  sup- 
plied this  defect,  and  all  conversations  which  tended  to  establish  that 
the  note  in  its  present  form  imposes  a  different  liability  on  the  de- 
fendant from  the  liability  imposed  either  by  the  incomplete  note  or 
by  the  agreement  of  the  parties,  and  in  view  of  the  fact  that  even 
during  the  opening  of  defendants'  counsel  the  trial  justice  sustained 
an  objection  to  counsel's  stating  that  he  would  show  that  the  note 
was  not  to  become  payable  until  after  the  theater  building  was  com- 
pleted, even  though  offered  only  to  prove  alteration,  it  becomes  evi- 
dent that  the  trial  justice  erroneously  prevented  the  defendant  from 
showing  facts,  which,  if  true,  would  defeat  the  plaintiff's  cause  of 
action,  and  which  were  admissible  under  the  pleadings. 

I  cannot  agree  with  Mr.  Justice  BIJUR  that  this  point  is  either 
obscure  or  insufficiently  present  below.  On  the  contrary,  the  point 
was  clearly  and  repeatedly  raised  at  the  trial,  and  in  repeated  col- 
loquy the  trial  justice  showed  that  he  appreciated  the  point  which  the 
appellant  relies  on,  but  did  not  agree  with  counsel's  contention.  If 
the  appellant's  point  is  sound,  then  we  have  no  alternative  except  to 
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reverse  the  judgment.  In  this  regard  it  is  only  fair  to  point  out  that 
the  respondent  does  not  in  his  brief  claim  either  that  the  point  is  ob- 
scure or  insufficiently  raised  below. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

ORDWAY,  J.,  concurs. 

BIJUR,  J.  (dissenting).  On  the  fonner  appeal  in  this  case  (^  Misc. 
Rep.  622,  162  N.  Y.  Supp.  230)  we  pointed  out  that  the  alleged  agree- 
ment in  writing  (a  letter)  whereby  it  was  claimed  by  defendant  that 
plaintiff's  assignor  had  agreed  that  the  note  in  suit  should  not  be  pajr- 
able  until  the  fulfillment  of  a  certain  condition  was  inadmissible  in  evi- 
dence for  any  purpose:  First,  because  of  its  date  and  terms,  which 
appeared  on  its  face  not  to  relate  to  the  note  in  suit;  and,  next,  be- 
cause it  was  concededly  surrendered  and  destroyed  at  or  about  the 
time  that  the  note  was  delivered  by  defendant  to  plaintiffs'  assignor. 
It  is  now  sought  to  reverse  this  judgment  on  the  ^ound  that  either 
the  agreement  in  writing  or  an  equivalent  parol  promise  made  by  plain- 
tiffs' assignor  should  have  been  admitted  in  evidence  by  the  learned 
judge  below  in  support  of  the  defense  that  the  note  was  "materially 
altered." 

I  am  far  from  convinced  that  the  defense  of  material  alteration  can 
be  relied  on  to  render  material  evidence  that  blanks  left  in  a  note  were 
filled  in  contrary  to  the  authority  conferred  on  the  payee,  or  that  proof 
of  authority  to  fill  in  blanks  in  manner  or  tenor  inconsistent  with  the 
remaining  text  of  the  note  is  ever  admissible.  See  Farmers'  Bank  v. 
Thomas,  79  Hun,  595,  601,  602,  29  N.  Y.  Supp.  837.  As  I  view  the 
record  on  this  trial,  however,  those  questions  of  law  need  not  be  here 
determined,  because  nowhere  in  the  record  was  the  issue  on  which  a 
reversal  is  now  sought  clearly  tendered.  Defendants'  counsel  without 
adequate,  or  indeed,  as  I  view  it,  without  any,  explanation  of  the  theory 
on  which  he  purposed  avoiding  the  effect  or  reasoning  of  our  opinion 
reversing  the  previous  judgment,  from  the  opening  to  the  close  of  the 
case  continuously  sought  to  introduce  in  evidence  this  agreement  in 
writing  or  oral  reference  thereto.  There  is  a  single  cryptic  reference 
stMnewhere  in  the  record  from  which  it  may  be  inferred  that  defendant 
may  have  intended  to  testify  that  the  written  agreement  actually  re- 
ferred to  the  note  in  suit.  This  was  after  the  written  agreement  had 
been,  as  I  view  it,  properly  and  repeatedly  excluded,  'There  is,  near 
the  close  of  the  entire  case,  also  an  answer  by  the  defendant  (which 
was  stricken  out)  to  a  question  asking  what  plaintiffs'  assignor's  coun- 
sel said  to  the  defendant  at  the  time  the  agreement  was  surrendered 
for  destruction : 

"He  Q>lalntlffs'  asalgnor's  counsel]  said,  The  note  will  be  due  at  the  time 
we  have  promised,  and  we  will  atlck  to  It.' " 

By  this  ingenious  version  of  the  occurrence  at  the  time  of  the  sur- 
render it  is  manifestly  intended  to  rescue  the  alleged  collateral  agree- 
ment from  the  oblivion  to  which  it  was  consigned  by  its  physical  de- 
struction. 
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Leaving  aside  the  questions  of  law  which  I  have  suggested,  it  may 
be  true  that  upon  collating  and  marshaling  the  various  isolated  ques- 
tions, arguments,  and  colloquy  presented  or  participated  in  respectively 
by  defendant's  counsel  the  materiality  of  this  single  question  may  be 
sustained  as  tending  to  support  the  claim  that  the  note  was  altered 
when  the  blank  left  in  it  by  defendant  was  filled  in  by  plaintiffs'  as- 
signor so  as  to  render  it  due  on  a  date  certain  (quite  in  harmony  with 
the  text  of  the  note).  To  reverse  a  judgment  on  a  point  so  obscure 
and  so  insufficiently  presented  below  seems  to  me  to  be  unwarranted. 

In  my  opinion,  therefore,  the  judgment  should  be  affirmed. 


LIPZIN  v.  GORDIN  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    Febmaiy  27,  1916.) 

1.  Evidence  ®=>448 — Parol  Evidence  to  Vast  Contract. 

Where  a  license  to  perform  a  drama  was  not  ambiguous  or  nncertaln, 
parol  evidence  was  Inadmissible  to  explain  or  interpret  Its  meaning. 

2.  CoPTBiGHTS  «=s>48 — Right  of  Production  in  Moving  Pictures. 

The  exclusive  license  to  produce  a  play  carried  with  It  the  right  of  pro- 
duction in  moving  pictures. 

Action  by  Kenny  Mintz  Lipzin  against  Alexander  T.  Gordin,  execu- 
tor of  Jacob  M.  Gordin  and  others.    Judgment  for  plaintiff. 
Abraham  H.  Sarasohn,  of  New  York  City,  for  plaintiff. 
Kaufman  &  Gisnet,  of  New  York  City,  for  defendant 

GREENBAUM,  J.  [1]  A  careful  perusal  of  the  contract  between 
the  plaintiff's  intestate  and  the  defendant  Gordin's  testator,  Jacob 
M.  Gordin,  discloses  no  ambiguity  or  uncertainty  as  to  its  meaning. 
The  opening  paragraph  distinctly  refers  to  Michael  Mintz  as  repre- 
senting the  plaintiff,  "Kenny  Mintz  Lipzin."  The  second  recital  of 
the  agreement  states,  "Whereas  said  Michael  Mintz  is  desirous  of 
securing  to  himself  the  exclusive  right  of  producing,  playing  and  per- 
forming or  causing  to  be  produced,  played  or  performed,  said  play 
or  drama  for  said  Kenny  Mintz  Lipzin,"  and  is  in  entire  harmony 
with  the  idea  that  Michael  Mintz  merely  was  mentioned  in  the  ca- 
pacity of  agent  of  his  wife,  Kenny  Mintz  Lipzin.  "The  agreement  in 
clear  and  unmistakable  language  confers  upon  Michael  Mintz  the 
exclusive  license  for  a  term  of  24  years  "to  play,  perform,  and  pro- 
duce or  to  cause  to  be  played,  performed,  and  produced  said  play  or 
drama  entitled  as  aforesaid"  (referring  to  the  play  or  drama  entitled 
"Die  Schechite,"  written  in  Yiddish  by  the  deceased  Jacob  Gordin, 
a  well-known  author  and  dramatist).  The  agreement  also  provides 
that: 

"Said  Jacob  Gordin  further  agrees,  and  he  hereby  binds  himself,  not  to  al- 
low or  authorize  any  other  party  or  parties  to  play  said  drama  nor  to  suffer 
to  be  played  or  performed  by  any  other  party  except  the  said  Michael  Mint* 
and  except  once  a  year,  when  It  la  understood  said  Jacob  Gordin  shall  hire 
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the  rlgbt  and  privilege  to  produce  said  play  In  bis  own  name  and  tor  his  own 
benefit" 

[2]  The  effect  of  the  agreement  was  to  grant  for  the  term  men- 
tioned the  exclusive  rights  of  production  of  the  play.  There  is  nothing 
in  the  instrument  that  would  warrant  the  inference  that  the  production 
was  limited  to  Madame  Lipzin  in  the  Yiddish  dialect  or  that  the 
author  had  any  reserved  rights  of  production  of  the  translation  of 
the  play  in  languages  other  than  the  Yiddish  language.  This  being  so, 
such  evidence  as  the  court  permitted  the  defendant  to  introduce  upon 
•die  trial,  upon  defendant's  theory  that  it  would  tend  to  explain  or 
interpret  the  meaning  of  the  contract,  cannot  be  available  to  impeach 
or  contradict  its  plain  terms.  The  exclusive  license  to  produce  the 
play  carried  with  it  the  right  of  production  of  moving  pictures  there- 
of in  films  (Frohman  v.  Fitch,  164  App.  Div.  231,  149  N.  Y.  Supp.  633, 
December  19,  1914);  and  hence  the  plaintiff  is  entitled  to  judgment 
perpetually  enjoining  the  defendants  Brown  and  Schneider  (upon  whom 
the  defendant  executors  of  the  Gordin  estate  conferred  film  rights  for 
the  production  of  the  play  in  question)  from  producing  said  play  in 
moving  picture  form. 


HART  V.  FOX. 
(Supreme  Court,  Trial  Term,  New  York  County.    August  24,  1917.) 

1.  CoPYMOHTS  <S=>48 — Licenses — Action  by  Ijcensob. 

In  an  action  by  plaintiff,  who  had  given  defendant  a  license  to  present 
"La  Tosca"  In  moving  pictures,  to  recover  the  contract  price,  plaintiff's 
complaint  was  sufficient,  although  title  In  plaintiff's  predecessor  was  not 
alleged,  plaintiff  not  being  required  to  allege  facts  with  the  same  particu- 
larity as  where  a  defendant  is  proceeded  against  by  an  author  for  infringe- 
ment. 

2.  Pleading  $=»382(1) — ^Issuss — Oenerai.  Deniaij — Matters  Which  Mat  be 

Contbovebted. 

Under  a  general  denial  defendant  may  controvert  any  fact  that  plaintiff 
is  required  to  prove  In  the  first  Instance. 

3.  Abatement  and  Bjsvivai.  ^saQ — Othsb  Action  Pending — PAaiiEs— Action 

BT  LiCENSOB. 

In  an  action  by  the  licensor  of  the  right  to  present  "La  Tosca"  In  mov- 
ing pictures  against  the  licensee  for  breach  of  contract,  that  the  licensee 
had  been  served  with  a  complaint  In  a  proceeding  begun  In  the  United 
States  court  by  heirs  of  the  author  was  no  defense;  It  being  Incumbent 
upon  licensee  to  show  a  judgment  against  him  in  that  case  and  a  surren- 
der of  his  property  rights  in  such  play. 

4.  Coptbiohts  €=s>41 — Title — Undistubbed  Possession — ^Pbesumption. 

That  plaintiff  and  his  predecessors  were  in  undisturbed  possession  of  the 
play  for  30  years,  and  that  plaintiff  asserted  title  for  over  10  years,  rais- 
ed every  presumption  of  title  in  him. 
6.  Evidence  ®=9424 — Pabol  Evidence  Rule — Applicabilitt  to  Stbanobb. 

The  rule  that  parol  evidence  Is  not  admissible  to  vary  the  terms  of  a 
writing,  although  strictly  applied  between  parties  thereto  or  their  privies, 
has  no  application  between  a  party  and  a  stranger. 
6.  Coptbiohts  4=»48 — Action  bt  Assignee — Title. 

Where  defendant  secured  a  license  from  plaintiff  to  present  "La  Tosca" 
In  moving  pictures,  he  could  not,  having  operated  under  the  license  and 
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never  presented  the  plctnre  In  defiance  of  plaintiff's  right,  Impeadi  plaln- 
UITb  title  In  an  action  to  recover  for  the  privilege. 

7.  OoPTBiQHTs  ^=>48 — Action  by  Absioneb— TnxK. 

Where  defendant  secured  a  license  from  plaintiff  to  present  "La  Toeca" 
In  moving  pictures,  and  exhibited  pictures  called  "The  Song  of  Hate"  baa- 
ed upon  "La  Tosca,"  the  agreement  was  satisfied,  and  plaintiff  could  re- 
cover for  the  privilege,  although  the  manuscript  was  not  used. 

8.  CoPTBiOHTS  ®=948 — Pboduction  Upon  Sckeen. 

The  exclusive  right  to  perform  the  play  In  dialogue  carried  with  it  the 
right  to  produce  the  play  upon  the  screen. 

Action  by  Thomas  Riego  Hart  against  William  Fox.  On  motions 
to  dismiss  complaint  and  for  a  new  trial.    Denied. 

Ernst  &  Cane,  of  New  York  City  (Edward  A.  Alexander  and  Md- 
Arille  H.  Cane,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Rogers  &  Rogers,  of  New  York  City  (Saul  E.  Rogers,  of  New  York 
City,  of  counsel),  for  defendant. 

ERIvANGER,  J.  Asserting  ownership  of  the  play  'Xa  Tosca"  by 
assignment  from  the  executors  of  the  late  Fannie  Davenport  Mc- 
Dowell, plaintiff  in  the  common  count  alleged  that  he  granted  to  the 
defendant  a  license  to  present  it  in  moving  pictures,  for  which  the 
latter  agreed  to  pay  tiie  sum  of  $2,500;  that  he  delivered  to  the  plain- 
tiff a  manuscript  S)mopsis  of  the  play,  which  the  defendant  thereafter 
produced  under  the  title  of  "The  Song  of  Hate" ;  that  no  part  of  the 
contract  price  was  ever  paid,  nor  was  the  manuscript  ever  returned, 
though  demand  for  both  was  made.  The  agreement  was  alleged  in 
the  briefest  form,  to  which  the  defendant  by  his  answer  tendered  the 
general  issue. 

Each  par^  upon  the  trial  challenged  the  sufficiency  of  the  other's 
pleading.  The  defendant  contended  that  the  failure  of  plaintiff  to 
allege  title  in  his  predecessors  as  well  as  in  himself  rendered  the  com- 
plaint fatally  defective,  and  that  he  was  entitled  to  a  dismissal  of  the 
same;  while  the  plaintiff  contended  that  under  a  general  denial  tiie 
defendant  could  neither  prove  want  of  title  nor  failure  of  title  in 
him  (plaintiff),  but  to  avail  himself  of  such  proof  it  was  necessary  to 
allege  the  facts  by  way  of  affirmative  defense.  The  title  of  plaintiff 
was  vigorously  assailed.  Aside  from  the  legal  question  presented, 
the  facts  were  simple,  though  in  respect  of  Aem  there  was  a  sharp 
conflict.  Defendant's  evidence  with  regard  to  the  agreement  was 
that  he  did  not  make  it  as  an  individual,  but  only  on  behalf  of  the 
companies  he  represented,  while  plaintiff  testified  that  his  arrangement 
was  solely  with  the  defendant.  The  jury  decided  the  issue  in  plain- 
tiflf's  favor,  and  awarded  to  him  a  verdict  for  the  amount  claimed.  A 
motion  was  thereupon  made  for  a  new  trial  based  on  the  usual  grounds, 
and  that  motion,  together  with  those  made  for  a  dismissal  of  the 
complaint,  as  to  which  decision  was  reserved,  were  to  be  considered  at 
the  same  time.  It  would  serve  no  useful  purpose  to  take  up  separate- 
ly each  proposition  of  law  which  counsel  for  the  defendant  has  dis- 
cussed in  his  brief.  The  two  vital  ones  relate  to  the  sufficiency  of  the 
complaint  and  tiie  proof  with  reference  to  plaintiff's  title.     Others 
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relate  to  the  admission  of  evidence  and  one  to  the  charge  of  the  court. 
The  last  of  the  two  referred  to  embraces  a  wide  range,  and  in  dis- 
cussing it  the  others  in  part  will  necessarily  be  included.  These  two 
will  be  taken  up  in  their  order. 

[1]  In  an  action  by  a  licensor  against  his  licensee,  the  plaintiff  is 
not  bound  to  allege  facts  with  the  same  particularity  and  detail  as  in 
the  case  where  a  defendant  is  proceeded  against  by  an  author  or  owner 
of  a  play  for  an  infringement.  The  rights  of  the  litigants  in  the  in- 
stances quoted  are  radically  different,  and  the  pleadings  and  the  proof 
in  each  proceed  upon  distinct  and  different  lines.  The  ultimate  fact 
in  the  case  in  hand  is  that  the  defendant  agreed  to  pay  for  the  privi- 
lege accorded  to  him  the  amotmt  mentioned,  and  it  was  unnecessary 
to  allege  more. 

[2]  As  to  the  answer,  the  rule  is  well  settled  that  under  a  general 
denial  a  defendant  may  controvert  any  fact  that  plaintiff  is  bound  to 
prove  in  the  first  instance.  Axlams  v.  I^wson,  188  N.  Y,  466,  81  N. 
£.  315.  It  follows,  if  plaintiff  was  bound  to  prove  title  to  the  play, 
the  defendant  could  show  the  contrary  under  his  denial.  No  issue  of 
title  was  tendered  either  by  the  complaint  or  answer,  but  whether  a 
general  denial  will  admit  proof  that  a  person  other  than  the  plaintiff 
claimed  ownership  to  the  play  in  suit,  and  that  an  action  was  brought 
against  the  answering  defendant  to  restrain  the  use  of  the  play  and 
to  compel  an  accounting  for  performing  it  against  the  true  owner's  con- 
sent, is  another  question  and  need  not  be  decided. 

[3]  The  defendant  was  proceeded  against  in  the  United  States  court 
by  the  heirs  of  Victorien  Sardou,  and  the  complaint  served  upon  him 
was  admitted  in  evidence  against  plaintiffs  objection.  That  action, 
however,  does  not  serve  to  protect  the  defendant.  It  was  incumbent 
upon  him  to  establish  either  a  judgment  against  him  and  the  surrender 
of  the  property  under  it,  or  that  he  surrendered  the  property  the  right 
to  which  was  never  vested  in  the  plaintiff,  but  in  the  complainant  in 
the  federal  court  proceeding.  O'Brien  v.  Tones,  91  N.  Y.  193 ;  Mc- 
Giffin  V.  Baird,  62  N.  Y.  329,  331 ;  Akin  v.  Meeker,  78  Hun,  387,  29 
N.  Y.  Supp.  132,  affirmed  149  N.  Y.  610,  44  N.  E.  1120. 

[4]  Nothing  of  the  kind  was  shown.  For  about  30  years  plaintiff 
and  his  predecessors  were  in  undisturbed  possession  of  the  play.  Fan- 
nie Davenport  from  the  time  she  acquired  it  in  the  year  1887  continued 
to  perform  it  until  April,  1898!  She  died  in  September,  1898,  and  from 
that  time  until  June,  1902,  her  executors  performed  it.  From  June, 
1902,  when  the  assignment  and  sale  to  the  plaintiff  was  made,  he  li- 
censed others  to  perform  it,  including  the  license  to  the  defendant  in 
May,  1915,  which  is  the  subject  of  this  action.  Such  long  and  con- 
tinued possession  and  assertion  of  right  raises  every  presumption  of 
title  in  the  plaintiff  (Eyre  v.  Higbee,  35  Barb.  502,  509,  510,  511 ;  Bel- 
ford  V.  Scribner,  144  U.  S.  488^504,  12  Sup.  Ct.  134,  36  L.  Ed.  514; 
O'Neill  v.  General  Film  Co.,  171  App.  Div.  854,  157  N.  Y.  Supp.  1028; 
Stockbridge  v.  West  Stockbridge,  14  Mass.  257),  and  is  prima  facie 
evidence  of  ownership  (O'Neill  v.  Film  Co.,  supra;  Halsey  v.  Hart, 
85  Hun,  46,  32  N.  Y.  Supp.  665 ;  Wheeler  v.  Vanderveer,  88  Hun, 
233,  34  N.  Y.  Supp.  799;  Fish  v.  Skut,  21  Barb.  333;  Hoyt  v.  Van 
Alstyne,  15  Barb.  568). 
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[5]  The  testimony  of  Miss  Kauser  was  to  the  effect  that  in  1893 
or  1894,  while  in  Paris,  the  author  stated  that  the  sale  of  the  play  to 
Miss  I>avenport  was  outright.  The  evidence  of  Miss  Bianca  La 
Blanche  Davenport  was  of  the  same  import.  This  evidence  was  ob- 
jected to  on  various  grounds,  among  others,  that  it  tended  to  vary  the 
terms  of  a  written  instrument  (referring  to  the  writing  made  in  Paris), 
and  that  all  transactions  were  merged  therein.  This  rule,  though 
strictly  applied  as  between  parties  to  the  writing  or  their  privies,  has 
no  application  between  a  party  to  it  and  a  stranger;  either  can  give 
parol  testimony  differing  from  the  contents  of  the  instrument.  Mc- 
Master  v.  Insurance  Co.,  55  N.  Y.  222,  14  Am.  Rep.  239;  Sprague 
v.  Hosmer,  82  N.  Y.  470. 

Moreover,  the  evidence  was  competent  under  O'Neill  v.  General 
Film  Co.,  supra.  It  seems  that  two  agreements  were  executed  in  Oc- 
tober, 1887.  The  first  was  made  in  New  York  City,  dated  the  4th; 
the  second  in- Paris,  dated  the  20th.  By  the  former  the  sale  of  the  play 
was  absolute.  The  defendant  insists  that  under  the  latter  a  mere 
license  was  granted  for  the  term  of  ten  years  which  expired  some  time 
in  theyear  1897.  The  first  agreement,  it  is  also  maintained,  never  be- 
came effective,  and  as  the  latter  one  was  produced  by  the  plaintiff  upon 
the  trial,  due  execution  and  delivery  thereof  was  presumptively  es- 
tablished. Assuming  for  the  sake  of  the  question  the  defendant's  con- 
tention with  regard  to  the  writings  is  the  true  one,  his  position  is  in  no 
way  bettered.  The  Paris  contract,  despite  the  apparent  limitation  of 
the  performing  rights,  has  all  the  earmarks  of  an  absolute  conveyance. 
It  is  peculiarly  drawn,  and  there  appears  to  be  an  inconsistency  be- 
tween the  ten-year  limitation  and  the  concluding  words  in  the  same 
clause,  which,  except  as  to  the  reservation,  provides  that  "the  sale  in 
all  languages  for  the  United  States  and  Canada  is  absolute."  The 
operative  part  of  the  agreement  is  the  grant  of  the  rights  under  it.  If 
the  beginning  of  the  second  paragraph  is  regarded  as  a  mere  recital 
and  is  ambiguous  in  respect  of  its  application,  but  the  operative  part 
is  clear,  the  latter  controls.  If  both  are  clear,  but  inconsistent,  the 
operative  part  is  preferred.  Williams  v.  Barkley,  165  N.  Y.  57,  58 
N.  E.  765.  If  the  sale  under  the  last  writing  was  intended  as  a  per- 
petual grant,  no  doubt  about  plaintiff's  rights  would  exist.  But  if  the 
sale  as  it  was  expressed  in  the  agreement  was  for  a  limited  term  only, 
there  would  still  be  no  reason  in  the  state  of  the  record  to  deny  to 
the  plaintiff  the  validity  of  his  claim. 

[6]  In  these  circumstances  I  do  not  consider  it  necessary  to  pass 
upon  the  point  at  all,  because  apart  from  all  that  has  been  said,  and  in 
the  last  analysis,  the  defendant  cannot  escape  liability.  He  secured  a 
license  from  the  plaintiff,  and  cannot  be  heard  to  impeach  his  title.  It 
has  been  held  by  an  unbroken  line  of  decisions  that  a  licensee  under  a 
patent  cannot  assail  it  as  void  while  manufacturing  under  its  protec- 
tion. He  cannot  set  it  at  defiance  until  his  license  has  been  surrendered 
or  withdrawn  and  his  act  can  be  treated  as  an  infringement.  Saltus  v. 
Bedford  Co.,  133  N.  Y.  499,  502,  31  N.  E.  518;  Baylis  v.  Bullock  E. 
Mfg.  Co.,  32  Misc.  Rep.  218,  219,  66  N.  Y.  Supp.  253,  reversed  on 
other  grounds  59  App.  Div.  576,  69  N.  Y.  Supp.  693;   Marston  v. 


Digitized  by 


Google 


Sup.  Ct.)  HABT  V.  FOX  797 

Swett,  66  N.  Y.  206,  23  Am.  Rep.  43;  Sizer  v.  Ray,  87  N.  Y.  222; 
Maitland  v.  Central  Gas  &  Elec.  Co.,  7  Misc.  Rep.  408,  27  N.  Y,  Supp. 
965;  Montgomery  v.  Waterbury,  2  Misc.  Rep.  145,  21  N.  Y.  Supp. 
631,  affirmed  142  N.  Y.  652,  37  N.  E.  569;  O'Brien  v.  Jones,  91  N.  Y. 
193;  McGriffin  v.  Baird,  (3.  N.  Y.  329;  Akin  v.  Meeker,  78  Hun, 
387,  29  N.  Y.  Supp.  132,  affirmed  149  N.  Y.  610,  44  N.  E.  1120;  Case 
V.  Hall,  24  Wend.  102,  35  Am.  Dec.  605.  The  same  rule  applies  to 
plays.    Outcault  v.  Bonheur,  120  App.  Div.  168,  104  N.  Y.  Supp.  1099. 

The  plaintiff  never  revoked  the  license  granted  to  the  defendant,  and 
the  latter  never  surrendered  it  nor  did  he  return  the  manuscript  s)mop- 
sis  of  the  play  which  he  received.  He  never  produced  the  picture  in 
defiance  of  plaintiff's  claim  as  owner,  but  presented  it  after  negotiating 
for  it,  and  only  after  obtaining  the  plaintiff's  consent  to  proceed. 

[7]  Having  acted  under  his  license,  so  far  as  plaintiff's  title  is  con- 
cerned, less  evidence  was  required  against  the  defendant  in  proof  of  it 
than  would  otherwise  be  demanded  in  a  contest  of  ownership  between 
plaintiff  and  the  author  or  his  heirs,  for  in^such  an  action  the  title 
would  be  the  primary  question  involved.  It  was  stipulated  between  the 
parties :  ,  . 

"That,  If  Rex  Ingram  were  called  as  a  witness  on  behalf  of  defendant,  be 
would  testify  that  during  the  summer  of  1915  he  wrote  a  motion  picture 
scenario  entitled  'The  Song  of  Hate'  based  on  'La  Tosca,'  by  Victorlen  Sardou ; 
that  he  never  saw  the  manuscript  synopsis  submitted  by  plaintiff ;  and  that  In 
writing  his  own  scenario  he  did  not  use  directly  or  indirectly  in  any  way  the 
manuscript  synopsis  prepared  by  plaintiff  or  any  part  thereof." 

[8]  This  stipulation  was  admitted  in  evidence.  With  this  proof 
and  the  defendant's  admission  that  the  "Song  of  Hate"  was  produced 
in  motion  pictures,  it  is  of  no  importance  that  plaintiff's  manuscript, 
which  is  still  in  defendant's  possession,  was  not  used.  The  picture 
was  based  on  the  play,  and  that  satisfied  the  agreement.  Nor  is  there 
any  doubt  that  the  performing  rights  in  dialogue  carried  with  it  the 
right  to  produce  the  play  upon  the  screen,  ''rohman  v.  Fitch,  164 
App.  Div.  231,  149  N.  Y.  Supp.  633;  Lipzin  v.  Gordin,  166  N.  Y. 
Supp.  792,  Greenbaum,  J.;  Harper  v.  Klaw  &  E.  (D.  C.)  232  Fed. 
609 ;  Kalem  Co.  v.  Harper  Bros.,  222  U.  S.  55,  32  Sup.  Ct.  20,  56  L. 
Ed.  92,  Ann.  Cas.  1913A,  1285. 

I  have  discussed  the  various  questions  raised  by  counsel  foi-  the  de- 
fendant, and  cited  the  numerous  authorities,  because  of  the  earnest- 
ness exhibited  by  him  in  his  brief  that  the  defendant  cannot  be  held. 
My  conclusion  may  differ  from  the  intimations  that  may  have  been 
made  on  the  trial  and  in  the  charge  to  the  jury.  A  better  understanding 
of  the  evidence  and  a  careful  examination  of  the  authorities  lead  to  the 
conviction  that  plaintiff's  right  to  recover  was  fully  established.  As 
to  the  charge  the  least  that  can  be  said  on  the  subject  is  that  it  was 
much  more  favorable  to  the  defendant  than  to  the  plaintiff,  and  was  in 
fact  acquiesced  in  by  counsel  for  the  defendant,  who  took  no  exception 
to  the  main  or  colloquial  charge.  The  motions  to  dismiss  the  complaint 
and  for  a  new  trial  are  severally  denied.  Exception  to  defendant  in 
each  instance.   Thirty  days'  stay ;  60  days  to  make  a  case. 
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JACOBS  V.  CHIIiDS  CO. 

(Munldpal  Conrt  of  City  of  New  Tork,  Borough  of  Manhattan,  FUtb  District. 

June  18,  191&) 

1.  Food  ®=92S — Aonons  tob  Ihjttbxes — Kvidenci — Rks  Ii>sa  tioqurros. 

Where  plaintiff,  a  guest  In  defendant's  eating  place,  ordered  a  piece  of 
cake  which  had  been  baked  and  prepared  by  defendant  and  was  served  in 
waxed  paper,  and  while  eating  it  bit  upon  a  metallic  nail  concealed  in  tbe 
cake,  the  doctrine  of  res  Ipsa  loquitur  did  not  apply,  where  the  nail  ■was 
obviously  not  used  in  mixing  the  dough  nor  in  connection  with  the  other 
Ingredients  of  the  cake,  but  was  apparently  dropped  into  the  dough  care- 
lessly or  wlUfuUy  by  one  of  defendant's  servants,  or  an  outsider. 

2.  Food  «s>25 — ^L>iabiijtt  fob  Injttbies. 

The  proprietor  of  an  eating  house  serving  a  piece  of  cake  packed  and 
prepared  by  It  which  contained  a  nail  up<«i  which  the  guest  bit  while  eat- 
ing it  was  not  liable  for  the  resulting  injury,  as  the  exercise  of  care  Is 
only  required  to  prevent  accidents,  which  are  to  be  expected  according  Xo 
experience,  and  as  the  injury  was  one  which  prdlnary  care  and  fore- 
thought could  not  foresee. 

Action  by  Estelle  Jacobs  against  the  Giilds  Company.    Comi^int 
dismissed  oi\  the  merits. 
Sternberg,  Jacobson  &  PoUock,  of  New  York  City,  for  Jacob& 
Chester  H.  lAne,  of  New  York  City,  for  Childs  Go. 

SPIEGELBERG,  J.  The  plaintiff,  while  a  guest  in  one  of  the  eat- 
ing places  maintained  by  the  defendant,  ordered  a  piece  of  cake  which 
was  served  wrapped  in  wax  paper.  The  plaintiff  removed  the  cover, 
and  while  in  the  process  of  eating  bit  upon  a  metallic  nail  which  was 
concealed  in  the  cake.  For  the  injuries  resulting  therefrom  she  seeks 
to  hold  the  defendant  liable.  The  cake  was  baked  and  prepared  by 
the  defendant.  The  learned  counsel  for  the  plaintiff  at  first  proceed- 
ed upon  the  theory  of  the  defendant's  implied  warranty  of  the  fitness 
of  the  food  for  consumption ;  but  subsequently  moved  to  change  the 
cause  of  action  to  one  in  tort  predicated  upon  the  negligence  of  the 
^defendant  in  permitting  the  nail  to  get  into  the  cake.  The  court  hav- 
ing allowed  the  amendment,  the  question  for  consideration  is  whether 
the  fact  of  the  presence  of  the  nail  is  sufficient  to  charge  the  defend- 
ant with  negligence.  The  extent  of  the  duty  of  restaurant  keepers  to 
furnish  -wholesome  food  and  the  resultant  liability  upon  liieir  failure 
so  to  do  is  foreign  to  the  decision  of  this  case.  The  cake  which  was 
served  to  the  plaintiff  was  not  bad  for  consumption  or  unwholesome. 
The  various  ingredients  which  made  upon  the  cake  were  not  deleteri- 
ous to  health,  and  the  cake  itself  was  fit  for  consumption.  The  grava- 
men in  this  case  is  that  a  foreign  substance  in  no  wise  connected  with 
the  preparation  of  the  cake  caused  injury  to  the  plaintiff.  Likewise 
the  consideration  of  those  authorities  must  be  eliminated  which  deal 
with  the  responsibility  of  manufacturers  engaged  in  making  com- 
modities which  were  inherently  dangerous. 

i1]  The  plaintiff  failed  to  show  any  negligence  on  the  part  of  the 
endant  beyond  the  fact  of  the  presence  of  the  nail  in  the  cake.  She 
relies  upon  the  doctrine  of  res  ipsa  loquitur.  Without  entering  into 
a  discussion  of  the  vexed  question  of  the  application  of  that  doctrine, 
I  am  of  the  opinion  that  it  has  no  application  to  this  case.    It  is  ob- 
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vious  that  the  nail  was  not  used  in  the  mixing  of  the  dough,  nor  in 
connection  with  the  other  ingredients  of  the  cSke.  It  apparently  was 
dropped  into  the  dough  carelessly  or  willfully  by  one  of  the  defend- 
ant's servants  or  an  outsider.  It  has  been  held  in  a  recent  case  that, 
if  causes  other  than  the  negligence  of  the  defendant  might  have  pro- 
duced the  accident,  the  plaintiff  is  bound  to  exclude  the  operation  of 
such  causes  by  a  fair  preponderance  of  the  evidence,  and  that  under 
conditions  such  as  prevail  in  this  case  the  thing  speaks,  not  of  the 
negligence  of  the  defendant,  but  of  negligence  which  might  be  im- 
putable to  some  one  else.  Hardie  v.  Boland  Co.,  205  N.  Y.  336,  98 
N.  E.  661.  If  the  nail  had  been  necessarily  used  in  the  making  of 
the  cake  or  were  an  integral  part  thereof,  a  different  situation  would 
be  presented.  In  such  a  case  it  is  the  maker's  duty  to  have  all  parts 
of  the  whole  in  proper  condition  or  properly  adjusted. 

[2]  My  attention  has  not  been  called  to  a  case  involving  the  precise 
point,  and  an  independent  research  made  by  me  was  likewise  futile 
in  finding  an  authority  absolutely  controlling.  The  learned  counsel 
for  the  defendant  maintains  that  in  the  case  of  Oxney  v.  Childs  Din- 
ing Hall  Co.,  recently  tried  in  the  Municipal  Court  of  the  city  of  Bos- 
ton, Mass.,  the  same  facts  were  presented  as  in  this  case,  and  that 
judgment  was  rendered  for  the  defendant.  No  report  of  that  case, 
however,  has  been  published,  and  the  opinion  of  the  court,  if  any,  was 
not  submitted.  The  case  of  Hasbrouck  v.  Armour  &  Co.,  139  Wis. 
357,  121  N.  W.  157,  23  L.  R.  A.  (N.  S.)  876,  closely  resembles  the 
case  under  consideration.  In  that  case  an  action  was  brought  against 
the  manufacturer  and  the  seller  of  a  cake  of  toilet  soap.  'The  plain- 
tiff while  washing  her  hands  was  injured  by  a  needle  imbedded  in  tiie 
soap.  The  court  held  that  neither  of  the  defendants  was  liable.  At 
page  366  of  139  Wis.,  page  161  of  121  N.  W.,  23  L,.  R.  A.  (N.  S.) 
876,  it  said: 

"The  unintentional  and  negligent  dropping  of  a  needle  into  the  miztnre  is 
a  remote  possibility,  an  extraordinary  occurrence,  and  serious  Injury  re- 
snltlng  from  such  act  to  persons  using  the  soap  for  toilet  purposes  la  an  un- 
usual and  remote  consequence  of  the  careless  dropping  of  such  needle  into 
the  mixture." 

In  principle  this  case  cannot  be  distinguished  from  the  Hasbrouck 
Case.  The  rule  is  well  settled  that  exercise  of  care  is  only  required 
to  prevent  accidents  which  are  to  be  expected  according  to  human 
experience,  and  it  stands  to  reason  that  an  injury  due  to  a  nail  con- 
cealed in  a  piece  of  cake  is  one  which  ordinarily  human  forethought 
cannot  foresee.  The  learned  counsel  for  the  plaintiff  relies  upon  the 
case  of  Watson  v.  Augusta  Brewing  Co.,  124  Ga.  121,  52  S.  E.  152, 
1  L.  R.  A.  (N.  S.)  1178,  110  Am.  St.  Rep.  157.  In  that  case  the 
plaintiff,  while  drinking  a  beverage  botded  by  the  defendant,  swallow- 
ed some  bits  of  broken  glass  contained  in  the  beverage.  The  case  came 
before  the  court  upon  a  demurrer  to  the  plaintiff's  complaint.  The 
theory  upon  which  the  plaintiff  proceeded  in  that  case  is  not  presented 
with  clearness,  and  the  court  seemed  to  be  in  somewhat  of  a  quandary 
as  to  the  proper  theory.  At  one  point  the  court  said  it  was  an  action 
in  tort,  and  at  another  the  court  laid  stress  upon  the  duty  of  a  manu- 
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f acturer  who  represents  a  beverage  to  be  refreshing  and  harmless  to 
see  that  no  injurious  substance  be  mixed  herewith.  124  Ga.  123,  52 
S.  E.  152,  1  L.  R.  A.  (N.  S.)  1178,  110  Am.  St.  Rep.  157.  The  Georgia 
case  merely  holds  that  the  complaint  in  that  action  was  not  demurrable. 
It  is  also  distinguishable  from  this  case  for  the  reason  that  negligence 
may  well  be  inferred  from  the  fact  that  the  bottle  itself  was  made  of 
glass,  and  that  the  broken  bits  which  found  their  way  into  the  beverage 
were  a  portion  of  the  article  sold  to  the  plaintiff.  The  Hasbrouck 
Case,  supra,  was  decided  after  the  Watson  Case.  The  learned  counsel 
for  the  plaintiff  is  of  the  opinion  that  the  Georgia  case  was  notVcalled 
to  the  attention  of  the  court  in  the  Hasbrouck  Case,  but  in  this  he  is 
in  error,  as  appears  from  the  extract  of  the  brief  of  the  counsel  for 
appellant  in  the  Wisconsin  case  cited  in  139  Wis.  at  page  359,  121  N. 
W.  157,  23  L.  R.  A.  (N.  S.)  876. 

The  other  authority  relied  upon  by  the  plaintiff,  Garvey  v.  Namm, 
136  App.  Div.  815,  121  N.  Y.  Supp.  442,  has  likewise  no  application. 
There  the  plaintiff,  having  purchased  a  flannel  wrapper  from  the  de- 
fendant, was  injured  by  a  large  basting  needle  while  washing  the 
wrapper  preparatory  to  its  use.  The  needle  was  sticking  in  an  un- 
finished seam  of  the  garment.  The  court  held  that  the  defendant  was 
negligent  in  not  discovering  the  presence  of  the  needle.  In  the  Garvey 
Case  the  basting  needle  was  used  in  the  manufacture  of  the  garment 
It  was  a  necessary  implement  in  preparing  the  finished  article.  It 
should  have  been  removed  after  it  had  done  its  duty,  and  the  failure 
to  'discover  its  presence  was  held  to  be  negligent.  This  is  not  the 
situation  here.  Needles  are  necessary  to  make  garments;  nails  are 
not  required  in  the  preparation  of  cake  dough. 

In  the  view  that  I  take  of  this  case,  the  complaint  must  be  dismissed 
on  the  merits. 
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(101  Misc.  Bep.  156) 

PBOPLB  V.  BRENNBAUEH. 

(Supreme  Court,  Special  Term,  C!hautanqaa  County.     Sejptemlier  14,  1917.) 

1.  Indictment  awd  iRroBtfATion  «=>137(4) — SuffhSibnct  of  Etidbnce  to 

SnpPOBT  Indictmint. 

Where  the  competent  evidence  before  the  grand  Jury  Is  Insufficient  to 
establish  the  crime  charged,  the  Indictment  should  be  dismissed. 

2.  INHICTMENT    AWD     INFORMATION    <S=»137(4) MoTIOIf    TO    DISMISS— EVIDENCE 

TO  StTPPoaT  Indictment. 

The  cbttLTgfi  of  criminally  recdring  stolen  property  was  not  supported 
by  the  evidence  before  the  grand  Jury,  which  showed  that,  If  the  property 
was  stolen  by  any  one,  it  was  by  accused. 

8.  Indictment  and   Infosmation  ®=:>137(4) — Evidence— Labcent — ^Pbopbbtt 
Subject — Bluepbints. 

Evidence  before  the  grand  J^ry  held  sufficient  to  show  that  the  blue- 
prints charged  by  the  indictment  to  have  been  stolen  by  defendant  had 
the  element  of  value  essential  to  the  crime  of  grand  larceny. 

4.  Indictment  and  Ineobmation   ®=>137(4) — Suitioienct  or  Evidenob  to 

Support. 

Evidence  before  the  grand  Jury  held  sufficient  to  warrant  It  In  finding 
an  indictment  for  grand  larceny  in  the  first  degree. 

5.  IiABCENT  ®=3l2 — ^Elements — ^Trespass. 

At  common  law  and  In  this  state  prior  to  Penal  Code  1881,  the  feloni- 
ous taking  necessary  to  the  crime  of  larceny  Involved  a  trespass. 

ft  I.ABCENT  (S=3l4(2) — Indictment— Variance. 

Under  Penal  Iaw  (Consol.  Laws,  c.  40)  {  1290,  an  Indictment  charging 
larceny  in  common-law  form  is  not  supported  by  proof  showing  the  crime 
of  larceny  by  false  pretenses  or  by  what  formerly  constituted  the  crime 
of  embezzlement. 

7.  IiABCENT  ®=>15(3) — Elements — "Possession." 

Although  defendant  employe  had  the  care  and  custody  of  the  blue- 
prints, the  "possession"  was  in  the  master,  and  where  defendant  carried 
them  away  and  converted  them  to  his  own  use,  he  committed  the  crime  of 
larceny  at  common  law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Possession.] 

Otto  Brenneauer  was  indicted  for  grand  larceny  and  for  criminally 
receiving  stolen  goods,  and  moves  to  dismiss  tfie  indictment  upon  the 
evidence  taken  before  the  grand  jury.  Second  count  of  indictment 
dismissed,  and  first  count  sustained. 

L/Ouis  h.  Thrasher,  of  Jamestown,  for  the  motion. 

Warner  S.  Rexford,  Asst.  E>ist.  Atty.,  of  Jamestown,  opposed. 

COIyE,  J.  The  grand  j'ury  of  Chautauqua  county  presented  an  in- 
dictment against  the  above-named  defendant  charging  him  in  the  first 
count  thereof  with  the  crime  of  grand  larceny  in  the  first  degree  in  the 
usual  common-law  form,  in  having  stolen  from  the  Gumey  Bail-Bear- 
ing Company  "eight  blueprints,  formulae,  designs  and  documents,  num- 
bered B-1  to  B- 11,  of  the  value  of  more  than  $1,000. 

In  a  second  count  the  indictment  charges  the  said  defendant  with  the 
crime  of  "criminally  receiving  stolen  property,  first  degree,"  in  that 
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he  "did  feloniously  buy,  receive,  and  have"  the  same  property  "then 
and  there  well  knowing  the  said  goods,  chattels,  and  personal  property 
to  have  been  feloniously  stolen." 

An  order  has  been  granted  permitting  the  defendant  to  inspect  the 
minutes  of  the  grand  jury  for  the  purpose  of  moving  to  dismiss  the 
indictment,  and  a  motion  is  now  made  for  such  dismissal  based  upon 
the  evidence  before  the  grand  jury  as  disclosed  by  such  minutes. 

[1]  It  Is  the  duty  of  the  grand  jury  to  find  an  indictment  "when  all 
the  evidence  before  them,  taken  together,  is  such  as  in  their  judgment 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the 
trial  jury."  If  the  evidence  falls  below  this  standard  the  indictment 
may  and  should  be  dismissed.  People  v.  Glen,  173  N.  Y.  402,  66  N. 
E.  112;  People  v.  Sexton,  187  N.  Y.  511,  80  N.  E.  396,  116  Am.  St. 
Rep.  621 ;  People  v.  Sweeney,  213  N.  Y.  37,  106  N.  E.  913- 

It  is  now  urged  by  the  defendant  tHat  the  indictment  should  be  dis- 
missed for  the  following  reasons: 

First.  That  the  evidence  is  insufficient  to  support  either  the  crime 
of  grand  larceny,  committed  by  any  means  or  in  any  manner,  or  the 
crime  of  criminally  receiving  stolen  property. 

Second.  That  in  any  event  the  evidence  is  insufficient  to  support  the 
crime  of  grand  larceny  as  charged  in  the  indictment. 

The  facts  disclosed  before  Sie  grand  jury  and  upon  which  the  in- 
dictment rests  are  briefly  as  follows : 

The  Gumey  Ball-Bearing  Company  is  a  corporation  engaged  in  the 
manufacture  of  ball  bearings  for  use  in  automobiles,  with  its  fac- 
tory at  Jamestown.  Its  sales  of  its  products  during  the  two  years 
last  past  approximate  $2,000,000  annually.  It  had  in  its  possession  in 
its  engineering  department  certain  blueprints  and  drawings  containing 
valuable  manufacturing  data  essential  in  the  making  of  its  Gumey  ball 
bearing  known  as  the  "radial  thrust  bearing."  These  blueprints 
and  data  and  secret  information  contained  therein  represented  wliat  it 
had  taken  many  years  to  develop.  There  are  only  six  or  eight  com- 
petitors of  the  company  in  this  country.  The  deduction  is  well  war- 
ranted by  the  evidence  that  these  blueprints,  because  of  the  data  which 
they  contained  and  the  information  which  they  afford,  would  have 
been  of  great  value  to  its  competitors,  as  it  had  been  to  the  company. 
Its  chief  engineer,  who  had  developed  this  ball  bearing  and  these  blue- 
prints through  a  period  of  several  years,  testified  before  the  grand 
jury: 

"In  a  month  any  ball  bearing  manufacturer— any  of  these  six  or  eight  ball- 
bearing manufacturers  In  this  country — ^by  the  use  of  that  Information  could 
manufacture  that  bearing.  At  present  they  cannot  manufacture  it  becaow 
they  have  not  that  information." 

He  testified  that  the  value  of  these  blueprints  would  be  "at  least 
more  than  $500." 

The  defendant  has  been  in  the  employ  of  the  company  for  five  or 
six  years  as  its  sales  manager.  The  company's  president  testified  be- 
fore the  grand  jury: 

"Mr.  Brenneauer  was  sales  manager  of  the  company,  receiving  a  very  large 
salary;  a  confidential  position;  one  of  trust." 
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Soon  after  he  entered  the  employ  of  the  company  he  asked  its  chief 
engineer,  Mr.  Gumey,  for  the  information  contained  in  these  blue- 
prints, and  repeatedly  made  the  same  request,  but  it  was  never  given 
to  him.  At  about  the  last  holiday  season  he  obtained  a  vacation  and 
went  to  New  York,  ostensibly  to  visit  his  wife.  He  came  back  from 
New  York  on  January  3,  1917,  and  on  his  return  went  to  the  office 
and  asked  Mr.  Barringer,  the  service  engineer  of  the  company,  if  he 
could  get  for  him  (the  defendant)  a  set  of  the  Gumey  radial  thrust 
ball  bearings,  and  the  engineer  showed  him  the  book  in  his  (the  en- 
gineer's) immediate  possession,  and  the  defendant  took  therefrom  the 
blueprints  numbered  B-1  to  B-11  and  put  them  in  his  pocket.  Later 
in  the  same  day  at  a  hotel  in  Jamestown  he  told  Mr.  Barringer  that  he 
intended  leaving  the  company,  and  tried  to  induce  Mr.  Barringer  to 
leave  also,  and  requested  that  the  conversation  be  treated  strictly  con- 
fidential. He  took  these  blueprints  to  New  York,  jind,  after  being 
there  about  two  weeks  returned,  leaving  them  in  his  apartment  at  New 
York  in  the  possession  of  his  wife. 

Upon  the  defendant's  return  from  New  York  about  two  weeks  later 
the  president  of  the  company,  Mr.  Smith,  learned  from  Mr.  Barringer 
of  the  fact  of  the  defendant  having  taken  these  blueprints,  and  at  once 
went  to  the  office  of  the  company  and  found  the  defendant  in  the  act  of 
leaving  the  office.  When  questioned  about  the  blueprints  he  at  first 
denied  any  knowledge  concerning  them,  but  on  being  pressed  said  he 
would  produce  them,  and  on  further  pressure  admitted  they  were 
with  his  wife  in  New  York,  and  he  then  authorized  their  delivery  to  a 
representative  of  the  company. 

[2]  The  charge  in  the  second  count  of  the  indictment,  of  criminally 
receiving  stolen  property,  is  not  sustained  by  the  proof,  and  this  count 
in  the  indictment  should  be  dismissed.  If  the  property  was  stolen 
by  any  one,  it  was  by  himself,  and  he  could  not  be  convicted  of  crimi- 
nally receiving  stolen  property  from  himself.  People  v.  Brien,  53 
Hun,  496,  635,  6  N.  Y.  Supp.  198. 

[3]  It  is  urged  that  the  evidence  fails  to  show  that  the  blueprints 
possess  any  value  other  than  nominal,  and  that  the  element  of  value, 
essential  to  the  crime  of  grand  larceny  in  the  first  degree,  is  not  sus- 
tained by  the  proof. 

In  the  light  of  the  testimony  before  the  grand  jury  that  body  were 
warranted  in  finding  that  these  prints  were  worth  upwards  of  $500. 
The  chief  engineer  of  the  company  so  testified.  He  gave  his  reasons 
therefor,  to  wit :  That  any  manufacturer  of  ball  bearings  with  these 
prints,  and  the  information  which  they  contained,  could  in  30  days 
manufacture  this  same  bearing. 

[4,  5]  The  learned  counsel  for  the  defendant  urges  that  the  prints 
contained  information  only,  and  that  information  as  such  possesses  no 
intrinsic  value,  and  that  the  paper  on  which  it  was  entered  possesses 
only  nominal  value.  It  appears,  however,  that  this  information  and 
data,  when  entered  on  these  prints,  possessed  and  were  of  great  value 
to  a  manufacturer  of  ball  bearings.  I  conclude  that  the  element  of 
value  is  well  established  by  the  evidence.  The  grand  jury  were  war- 
ranted by  the  evidence  in  finding  that  the  defendant  intended  to  de- 
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prive  the  company  of  this  property,  or  of  tiie  use  and  benefit  thereof. 
The  crime  of  grand  larceny  in  the  first  d^;re6  is  established  by  the  evi- 
dence, and  in  the  absence  of  explanation  or  contradiction  (which  of 
course  may  be  afforded  upon  a  trial),  the  grand  jury  were  warranted 
in  finding  an  indictment  for  tho  crime  and  in  the  degree  charged.  The 
defendant's  learned  counsel  urges,  however,  that  the  crime  as  charged 
is  unsupported  by  the  evidence.  The  count  charging  grand  larceny 
is  in  the  usual  common-law  form,  charging  that  the  defendant  "feloni- 
ously did  steal,  take  and  carry  away"  the  property  described.  At  com- 
mon law  and  under  the  statute  in  this  state  prior  to  the  adoption  in  1881 
of  the  Penal  Code,  (now  known  as  the  Penal  Law),  the  felonious  tak- 
ing necessary  to  the  crime  involved  a  trespass.  Where  the  property 
was  voluntarily  parted  with,  even  though  as  a  result  of  fraud  or  false 
ipretenses,  the  crime  of  larceny  was  not  committed,  and  where  the 
possession  was  voluntarily  parted  with  in  the  absence  of  any  trick, 
fraud,  or  device  to  procure  such  possession,  there  was  no  larceny. 
If  the  owner  was  induced  to  part  with  the  property  as  distinguished 
from  its  possession  merely,  by  false  representations,  such  act  consti- 
tuted the  crime  of  obtaining  property  by  false  pretenses,  and  not  lar- 
ceny. Bishop  on  Criminal  Law,  vol.  2,  §  813 ;  People  v.  Miller,  169 
N.  Y.  339,  62  N.  E-  418,  88  Am.  St.  Rep.  546;  Smith  v.  People,  53  N. 
Y.  Ill,  13  Am.  Rep.  474. 

If  property  lawfully  in  the  possession  of  another  as  clerk  or  serv- 
ant of  any  private  person  or  copartnership,  or  as  officer,  agent,  clerk,  or 
servant  of  an  incorporated  company,  was  unlawfully  appropriated  to 
his  own  use  by  such  person,  such  appropriation  constituted  embezzle- 
ment under  the  statute  in  force  in  this  state  prior  to  the  adoption  of 
the  Penal  Code,  and  such  statute  with  slight  variations  follows  the  pro- 
vision of  the  Act  of  39  George  III,  c.  85,  from  which  it  was  in  some 
measure  taken. 

Neither  of  these  acts,  to  wit,  the  acquisition  of  the  property  under 
false  pretenses,  or  the  appropriation  by  a  clerk,  servant,  or  agent  hav- 
ing possession  thereof  by  virtue  of  his  employment,  etc.,  constituted 
larceny.  Upon  the  adoption  of  the  Penal  Code  all  these  distinctions 
were  swept  away,  and  these  several  crimes  were  comprehended  under 
the  definition  of  larceny. 

By  section  528  of  the  Penal  Code  (now  section  1290  of  the  Penal 
Law)  larceny  may  now  be  committed:  (1)  By  the  same  acts  or  means 
as  before  the  Penal  Code;  (2)  by  the  means  which  formerly  consti- 
tuted embezzlement ;  (3)  by  what  was  formerly  the  separate  crime  of 
false  pretenses ;  (4)  by  what  formerly  amounted  to  no  more  than  a 
simple  breach  of  trust. 

By  section  275  of  the  Code  of  Criminal  Procedure,  the  indictment 
must  contain  "a  plain  and  concise  statement  of  the  act  constituting  the 
crime." 

By  section  279  "the  crime  may  be  charged  in  separate  counts  to  have 
been  committed  in  a  different  manner  or  by  different  means." 

But  where  the  crime  is  charged  to  have  been  committed  by  a  par- 
ticular means  or  in  a  particular  manner,  the  chai^  is  not  supported 
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by  proof  that  it  was  committed  by  other  and  different  means,  or  in  some 
other  manner. 

[8]  Since  the  adoption  of  the  Penal  Code  it  has  been  repeatedly  held 
that  an  indictment  charging  larceny  in  the  common-law  form  is  not 
supported  by  proof  showing  the  crime  of  larceny  by  false  pretenses  or 
by  what  formerly  constituted  the  crime  of  embezzlement.  People  v. 
Dumar,  106  N.  Y.  502.  13  N.  E.  325;  People  v.  Miller,  169  N.  Y.  339, 
62  N.  E.  418,  88  Am.  St.  Rep.  546;  People  v.  Cohen,  148  App.  Div. 
205,  133  N.  Y.  Supp.  103;  People  v.  Dilcher,  38  Misc.  Rep.  91,  77  N. 
Y.  Supp.  108.    No  false  representations  were  used  in  this  case. 

The  foregoing  conclusions,  therefore  lead  us  to  the  inquiry :  Do  the 
facts  appearing  before  the  grand  jury  constitute  the  crime  of  larceny 
under  the  law  as  it  existed  before  the  adoption  of  the  Penal  Code  ?  If 
so,  the  crime  as  charged  is  supported  by  the  evidence«.  Or  do  those 
facts  show  the  crime  of  larceny  by  what  formerly  constituted  either  «n- 
bezzlement  or  a  simple  breach  of  trust  ? 

As  already  stated,  at  common  law  a  trespass  was  an  essential  ele- 
ment of  a  felonious  taking.  Bishop  on  Criminal  Law,  vol.  2,  §  811. 
This  simple  rule,  however,  was  involved  in  many  refined  and  technical 
distinctions.  Where  the  owner  was  induced  to  part  with  the  posses- 
sion (as  distinguished  from  the  title)  to  the  property  by  means  of  a 
trick,  fraud,  or  device,  by  one  who  took  it  animo  furandi  and  appro- 
priated it,  this  was  not  a  voluntary  parting  with  the  possession,  and 
the  crime  of  larceny  was  therefore  complete.  Bishop  on  Criminal  Law, 
vol.  2  (7th  Ed.)  §  813 ;  People  v.  Miller,  169  N.  Y.  339,  62  N.  E.  418, 
88  Am.  St.  Rep.  546;  People  v.  Call,  1  Denio,  120,  43  Am.  Dec.  655; 
Smith  V.  People,  53  N.  Y.  Ill,  13  Am.  Rep.  474. 

In  the  present  case  there  is  no  evidence  that  the  defendant  obtained 
the  property  by  means  of  any  trick,  fraud,  or  device.  The  essential 
difference  between  the  crime  of  larceny  at  common  law  by  one  who 
was  a  servant  and  the  crime  of  embezzlement  as  defined  by  our  stat- 
ute (2  Revised  Statutes,  p.  678)  prior  to  the  adoption  of  the  Penal  Code 
is  this :  If  the  servant  had  possession  of  the  property  by  virtue  of  his 
employment  (as  distinguished  from  the  bare  custody  or  care  there- 
of), upon  appropriation  thereof*  to  his  own  use  he  committed  the 
crime  of  embezzlement,  and  not  of  larceny.  If,  however,  the  serv- 
ant had  the  bare  care  or  custody  of  the  property  as  distinguished  from 
its  possession,  or  if  they  were  in  his  possession  for  a  specific  purpose 
and  he  took  the  same  animo  furandi  and  converted  it  to  his  own  use, 
he  was  guilty  of  larceny.  The  possession  of  the  property  under  such 
circumstances  is  the  possession  of  the  master.  This  distinction  is 
clearly  recognized  and  maintained  by  text-writers  and  by  an  unbroken 
line  of  decisions  in  our  own  state.  Bishop  on  Criminal  Law,  vol.  2  (7th 
Ed.)  §§  824-832;  People  v.  CaU,  1  Denio,  120,  43  Am.  Dec.  655; 
People  v.  Bennett,  37  N.  Y.  117,  93  Am.  Dec.  551;  People  v.  Mc- 
Donald, 43.N.  Y.  61 ;  Phelps  v.  People,  72  N.  Y.  360;  People  v.  Wood, 
2  Parker  Cr.  R.  22, 

The  rule  is  thus  stated  by  Mr.  Bishop  in  his  learned  treatise  on 
Criminal  Law,  vol.  2,  §  824  (7th  Ed,): 
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"TbM*e  Is  a  difference  between  a  custody  and  a  possession.  For  example: 
Goods  in  the  custody  of  a  servant  are  in  the  possession  of  the  master.  The 
servant  may  therefore  commit  larceny  of  them ;  as,  If  a  clerk  In  a  store  felo- 
hloasly  removed  goods  from  it,  this  is  larceny ;  ^nd  generally  where  one  has 
the  bare  charge  or  care  of  effects  which  belong  to  another,  whether  his  rela- 
tion to  the  owner  be  that  of  a  servant  or  not,  the  legal  possession  •  •  • 
remains  In  the  owner,  and  the  party  may  be  guilty  of  trespass  and  larceny  In 
fraudulently  converting  the  same  to  his  own  use." 

And  again  at  section  832  of  the  same  volume: 

"Possibly  under  some  circumstances  if  a  servant  receives  from  a  third  per- 
son a  thing  for  the  master,  not  the  master's  before,  in  a  case  where  the  re- 
ceipt is  as  to  other  persons  a  receipt  in  law  by  the  master,  a  second  person 
taking  the  thing  by  delivery  from  the  first  may  commit  larceny  of  It  as 
against  the  master  Into  whose  possession  this  second  servant  cannot  deny 
that  the  thing  has  come." 

And  again  at  section  S26: 

"If  a  servant  having  an  article  In  his  possession  and  Intending  to  steal  it 
does  for  the  purpose  of  theft  anything  with  the  article  forbidden  by  his  duty, 
he  commits  larceny." 

The  rule  as  above  stated  is  maintained  in  its  integrity  and  without 
modification  in  the  decision  in  this  state  above  cited. 

[7]  In  the  case  at  bar  the  possession  of  the  property  taken  was  in 
the  company.  Barringer,  a  mere  employe,  to  wit,  the  company's  serv- 
ice engineer,  had  the  care  and  custody  of  these  prints.  His  possession 
was  clearly  the  possession  of  his  master,  the  company. 

The  grand  jury  were  well  warranted  in  finding  that  when  the  defend- 
ant received  these  prints  from  Barringer  he  intended  to  appropriate 
them  to  his  own  use.  They  were  delivered  to  him  by  another  serv- 
ant. His  possession  acquired  under  such  circumstances  was  the  pos- 
session of  his  master  the  company,  and  when  he  took  the  propert)- 
tmder  such  circumstances  animo  furandi,  and  thereafter  appropriated 
them  to  his  own  use,  he  committed  the  crime  of  larceny  as  it  existed  at 
common  law,  and  before  the  adoption  of  the  Penal  Code. 

The  learned  counsel  for  the  defendant  urges  that  the  defendant  had 
access  to  these  prints  at  all  times,  and  that  he  was  lawfully  in  posses- 
sion thereof.  "Access"  to  the  property  certainly  does  not  necessarily 
carry  with  it  possession.  The  clerk  in  a  store  has  access  to  the  cloth- 
ing on  the  shelves,  and  to  the  cash  register,  and  to  the  property  which 
it  is  his  duty  to  sell,  but  if  he  appropriates  it  with  felonious  intent,  it 
has  never  been  doubted  that  ho  commits  the  crime  of  larceny  at 
common  law.  So  in  the  case  at  bar  the  defendant's  access  to  these 
prints  does  not  help  him.  These  prints  were  in  the  possession  of  his 
master.  Such  possession  as  he  got  for  the  purpose  of  stealing  them 
was  his  master's  possession,  and  when  he  thereafter  in  fact  carried  out 
his  original  intent  by  taking  them  away  and  converting  them  to  his  own 
use,  he  committed  the  crime  of  larceny  at  common  law. 

My  conclusions  in  this  matter  are  summarized  as  follows : 

(1)  Where  the  competent  evidence  before  the  grand  jury  is  insuffi- 
cient to  establish  the  crime  charged,  the  indictment  should  be  dis- 
missed. 
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(2)  The  charge  in  the  second  count  of  the  indictment  for  criminally 
receiving  stolen  property  is  not  supported  by  the  evidence  before  the 
grand  jury. 

(3)  The  charge  of  grand  larceny  in  the  first  degree  contained  in  the 
first  count  cannot  be  supported  by  evidence  showing  the  crime  to  have 
been  committed  by  what  formerly  constituted  either  false  pretenses  or 
embezzlement  ' 

(4)  The  evidence  appearing  before  the  grand  jury  is  sufficient  to  sus- 
tain a  charge  of  grand  larceny  at  common  law. 

An  order  may  be  entered  dismissing  the  second  count  in  the  indict- 
ment and  denying  the  motion  to  dismiss  the  first  count  thereof. 


TRAUTS.  REAI/TT  CORP.  r.  OASUALTX  C30.  OF  AMERICA. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  18,  1917.) 

1.  Evidence  «=»71 — Pbesumption — Receipt  of  Letteb. 

There  Is  no  pre.samptlon  that  a  letter  addressed  merely  to  the  addressee 
at  "New  York  City"  was  ever  received. 

2.  Daifages    <S=>76 — Stipuiatiow    fob   Liquidated-  DAUAOEa — Stbict   Pkbt 

JOBMANCE. 

Where  one  party  seeks  to  hold  another  to  a  stipulation  for  liquidated 
damages,  the  terms  of  the  contract  must  be  strictly  fnlflUed,  or  their  ful- 
fillment waived. 

3.  Damages  «=»85 — Stipttlation  fob  tiiQunBATED  Damages— Dbstructiow. 

Where  a  contract  to  wreck  a  building  provided  that  the  architect  was 
empowered  to  certify  an  extension  of  time  for  completion  If  the  contractor 
was  delayed  In  starting  the  work,  but  the  contractor,  after  the  owner's 
delaying  the  beginning  of  the  work,  did  not  apply  to  the  architect  for  an 
allowance  of  time,  and  there  was.no  waiver  of  the  requirement,  the  own- 
er's act  in  delaying  the  beginning  of  the  work  did  not  destroy  the  provi- 
sion for  liquidated  damages  for  delay. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  the  Trauts  Realty  Corporation  against  the  Casualty  Com- 
pany of  America.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY.  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant 
Henry  S.  Mansfield,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  is  brought  to  recover  the  amoimt  of  dam- 
ages stipulated  in  a  contract  at  the  rate  of  $25  a  day  for  certain  days 
of  delay  in  the  completion  of  the  "wrecking"  of  buildings;  defend- 
ant being  the  surety  for  the  contractors.  The  contract  is  executed  be- 
tween "Louis  Dritz,  14  East  Fifteenth  street.  New  York  City,  and  the 
Bushwick  House  Wrecking  Company,  227-233  Clenmore  avenue, 
Brooklyn,  N.  Y.,  party  of  the  first  part  (hereinafter  designated  the 
contractor),"  and  the  plaintiflf.    It  covers  the  wrecking  of  four  build- 

«=>ror  oUier  cases  Me  wune  topio  ft  KET-NUMBUR  in  aU  Key-Numbered  DigesU  &  Indexe* 
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ings,  but,  as  the  work  on  two  was  concededly  completed  in  time,  they 
may  be  disregarded.  So  far  as  concerns  the  two  houses  involved  in 
the  present  controversy,  the  contractor  agreed,  as  to  817  Park  avenue, 
to  begin  the  work  of  demolition  on  one  day's  notice  from  Ae  owner 
and  to  complete  it  in  20  days.  The  work  was 'actually  begun  on  this 
house  November  15th  and  finished  December  14th,  an  apparent  de- 
lay of  9  days.  It  appears  as  if  both  parties  to  the  contract  immediately 
after  its  execution  had  dismissed  it  from  their  minds  and  proceeded 
in  utter  disregard  of  its  provisions.  No  on©  day  or  other  notice  was 
given  by  the  plaintiff  to  the  contractor  to  proceed  to  wreck  No.  817 
Park  avenue. 

[1]  Respondent  refers  to  a  number  of  letters  which  it  claims  to 
have  written  to  the  contractor,  but  defendant's  counsel  in  answer  to 
an  inquiry  of  plaintiff's  counsel  formally  stated  on  the  record  that  no 
such  letters  had  been  received.  The  first  is  a  letter  of  October  12th, 
properly  addressed  to  Louis  Dritz,  which  refers  to  the  entire  job  and 
complains  that  nothing  has  been  done  towards  "wrecking  the  build- 
ings." Apart  from  the  fact  that  this  is  not  the  notice  contemplated 
in  the  contract,  it  is  conceded  by  plaintiff  that  No.  817  was  not  va- 
cated by  the  tenants  till  November  9th,  and  that  therefore  the  contrac- 
tor could  not  have  undertaken  the  demolition  until  that  date.  The  next 
letter  referred  to  by  respondent,  dated  October  16th,  is  of  the  same  gen- 
eral character,  and  was  concededly  addressed  merely,  "Louis  Dritz, 
New  York  City."  There  is  therefore  not  even  presumptive  evidence 
that  it  was  ever  received  apart  from  its  other  infirmities  already  no- 
ticed. The  next  letter  is  dated  October  27th,  similarly  inadequately 
addressed,  and  directs  the  addressee  "to  start  at  once  with  the  demoli- 
tion of  815  Park  avenue."  This,  of  course,  need  not  even  be  discussed. 
And  the  last  letter  is  dated  November  1st,  similarly  addressed,  direct- 
ing Dritz  "to  start  at  once  with  the  demolition  of  817  Park  avenue," 
and  adding  that  plaintiff  will  "accept  full  responsibility  for  your  pro- 
ceeding with  this  work  with  reasonable  care,  despite  the  fact  that  the 
ground  floor  store  may  not  be  empty."  Apart  from  the  fact  that  this 
letter  was  not  received,  and  there  is  no  presumptive  proof  that  it  was, 
the  fact  that  the  premises  were  then  still  occupied  renders  it  entirely 
nugatory. 

[2]  Respondent,  evidently  appreciating  the  frailty  of  its  case  so  far 
as  it  may  be  based  upon  these  letters,  argues  that  the  failure  to  give  no- 
tice is  immaterial  because  the  contractor  after  all  undertook  the  work 
at  some  time,  and  should  therefore  have  finished  it  within  the  time 
specified  in  the  contract.  It  is  quite  evident  that,  where  one  party 
seeks  to  hold  another  to  a  stipulation  for  liquidated  damages,  the  terras 
of  the  contract  must  be  strictly  fulfilled  or  their  fulfillment  waived,  and 
there  is  no  evidence  on  the  part  of  the  plaintiff  of  either  of  those  ele- 
ments. The  case  of  Kerker  v.  Lederer,  30  Misc.  Rep.  651,  64  N.  Y. 
Supp.  506,  cited  by  respondent  in  this  connection,  has  no  application 
whatsoever.     ' 

[3]  As  to  819  Park  avenue,  the  work  of  demolition  was  begun  ap- 
parently October  16th,  namely,  as  soon  as  the  premises  were  vacated, 


Digitized  by 


Google 


Sup.  Ct)      BOBOWITZ  .T.  STNDIOATB  MAIL  OBDXB  CO.,  INC.  809 

and  no  complaint  is  made  of  the  delay  between  that  date  and  October 
9th,  the  date  stipulated  in  the  contract  for  the  beginning  of  the  work ; 
but  it  is  plain  that  it  was  not  completed  until  seven  days  after  the  thirty 
days  allowed  to  the  contractor  in  the  contract.  To  meet  plaintiff's 
claim  for  the  liquidated  damages  stipulated  in  the  contract  for  these 
seven  days,  appellant  cites  the  principle  followed  in  Mdsler  Safe  Co.  v. 
Maiden  Une  Safe  Co.,  199  N.  Y.  479,  93  N.  E.  81,  37  L.  R.  A.  (N. 
S.)  363,  namely,  that  where  the  party  in  whose  favor  liquidated  dam- 
ages are  stipulated  for  dday  himself  delays  the  beginning  of  the  work, 
the  provision  for  liquidated  damages  is  destroyed.  Appellant,  however, 
fails  to  note  the  significance  of  the  language  of  the  opinion  (199  N.  Y. 
at  page  486,  93  N.  E.  83,  37  L.  R.  A.  [N.  S.]  363) : 

"It  was  competent  for  the  parties,  anticipating  mntatlons  of  mind  and  of 
conditions,  to  have  provided  against  a  forfeiture  of  the  right  to  liquidated 
damages  b7  further  agredng  that  the  architect  was  empowered  to  certify  an 
extension  of  the  time  for  completion,  if  the  contractor  was  delayed  in  bis  work 
In  certain  specified  events,  or  by  causes  specified." 

The  contract  in  the  instant  case  contains  precisely  such  provision  in 
article  7  thereof  (even  as  against  acts  of  the  owner),  and  defendant's 
principal  contractor  having  neglected  to  apply  to  the  architect  for  such 
allowance,  and  not  having  pleaded  or  proved  any  waiver  of  that  re- 
quirement, the  rule  in  the  Mosler  Case  is  inapplicable. 

The  judgment  must  therefore  be  modified  by  excluding  the  dam- 
ages at  $25  a  day  for  the  apparent  delay  of  nine  days  in  the  work  on 
No.  817  Park  avenue,  namely,  $225,  thereby  reducing  the  judgment  to 
$175,  and  as  so  modified  affirmed,  with  appropriate  costs  in  the  court 
below,  with  $25  costs  of  this  appeal  to  appellant.    All  concur. 


HOROWITZ  et  al.  V.  SYNDICATE  MAIL  ORDER  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    Julyl»,  1917.) 

CoNTBACTs   <®=)305(1) — Rescission — Gbounds — ^Delat. 

I'lalntlffa,  who  had  advanced  money  for  advertising  in  a  catalogue 
which  defendant  was  to  publish  .within  a  reasonable  time,  could  not, 
where  they  paid  for  certain  cuts  after  Vcnowing  that  defendant  was  delay- 
ing, rescind  and  recover  the  amount  advanced  without  notice  to  defend- 
ant to  complete  within  a  reasonable  time. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Horowitz  and  another  against  the  Syndicate  Mail 
Order  Company,  Incorporated.  From  a  judgment  for  plaintiffs  after 
a  trial  by  the  court,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered, with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Kaufman  &  Tolins,  of  New  York  City,  for  appellant. 
Harvey  J.  Cohen,  of  New  York  City,  for  respondents. 

4s>For  oUi«r  cuu  see  uma  topic  4s  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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ORDWAY,  J.  This  is  an  action  to  recover  $50  paid  in  advance  for 
advertising  in  a  mail  order  catalogue  which  defendant  contracted  to 
publish  and  distribute.  The  plaintiffs  claim  the  right  to  rescind  the 
contract  and  recover  the  money  paid  on  the  ground  that  the  catalogue 
was  not  published  within  a  reasonable  time.  The  contract,  which  is 
in  writing  and  dated  August  17,  1916,  does  not  contain  any  provision 
as  to  the  time  when  the  catalogue  should  be  published.  It  was  there- 
fore a  contract  to  publish  within  a  reasonable  time,  and  it  is  conceded 
that  parol  evidence  was  not  admissible  to  make  it  a  contract  to  pub- 
lish at  any  specific  time.  The  plaintiflEs  offered  evidence  tending  to 
show  that  a  reasonable  time  within  the  intent  of  the  parties  was  not 
later  than  November,  while  the  defendant  offered  evidence  tending  -to 
show  that  it  would  reasonably  take  at  least  seven  or  eight  months  to 
publish  such  a  catalogue,  and  that  they  had  used  due  diligence.  This 
action  was  begun  on  February  19,  1917.  The  catalogue  was  finished, 
and  was  about  to  be,  but  had  not  actually  been,  published  and  dis- 
tributed at  the  time  of  the  trial,  March  20,  1917.  The  learned  trial 
judge  decided  in  favor  of  the  plaintiffs,  and  if  the  only  question  be- 
fore him  had  been  whether  the  defendant  had  failed  to  perform  within 
a  reasonable  time,  the  evidence  may  have  been  sufficiently  conflicting 
to  require  an  affirmance  of  the  judgment  in  favor  of  the  plaintiffs.  It 
appears,  however,  that  on  or  about  November  20,  1916,  the  defendant 
submitted  to  the  plaintiffs  some  cuts  or  proofs  of  the  advertisement 
which  had  been  prepared  by  the  defendant  for  insertion  in  their  cata- 
logue, and  that  thereafter,  and  apparently  early  in  December,  the 
plaintiffs  paid  the  sum  of  $13.50  for  such  cuts.  If  we  assume  that 
the  plaintiffs'  contention  is  correct  as  to  what  would  constitute  a  rea- 
sonable time  for  performance,  then  the  plaintiffs  knew  when  they  paid 
for  the  cuts  that  the  defendant  was  delaying  in  the  performance  of  its 
contract.  The  defendant,  however,  by  submitting  the  cuts  and  asking 
payment  therefor,  showed  unmistakably  that  it  had  not  abandoned  the 
contract,  and  the  plaintiffs  by  accepting  the  cuts  and  paying  for  them 
showed  unmistakably  that  they  intended  to  keep  the  contract  alive. 
In  Brede  v.  Rosedale  Terrace  Co.,  216  N.  Y.  246,  110  N.  E.  430, 
the  Court  of  Appeals  decided  in  a  somewhat  similar  case  that  a  party 
could  not  thereafter  rescind  without  notice  to  complete  performance 
within  a  reasonable  time  thereafter,  saying: 

•Tnie  conduct  of  the  parties,  while  the  delay  continues,  may  be  such  as  to 
Indicate  a  purpose  to  keep  the  contract  alive;  and  such  a  purpose,  once 
manifested,  may  not  be  suddenly  abandoned.  McTague  v.  Sea  Isle  City  Lot 
&  Building  Association,  57  N.  J.  Iaw,  427  [31  Atl.  727] ;  GraTes  v.  White,  87 
N.  T.  463.  »  *  •  Notice  In  such  circumstances  is  the  plain  requirement 
of  good  faith ;  and  the  requirement  is  one  that  the  law  has  not  Ignored." 

It  does  appear  in  this  case  that  the  plaintiffs  did  urge  the  defend- 
ant to  hurry  the  work,  but  it  does  not  appear  tiiat  they  ever  gave  the 
defendant  notice  that  the  catalogue  must  be  published  within  a  rea- 
sonable time  therein  specified,  or  even  that  they  would  rescind  the 
contract  if  the  work  was  not  hurried. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $10  costs  to  appellant  to  abide  the  event    All  concur. 
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In  re  POSKANZBB. 

(Supreme  Conrt,  Special  Term,  Albany  County.    July  21,  1917.) 

Bankkdptct-  Q=>216 — Bjoht  of  Tbusteb — Obdeb  fob  Esecction — Statutes. 
Under  Bankr.  Act  July  1,  189S,  e.  641,  i  47,  siibd.  "a,"  d.  2,  30  U.  8. 
Stat.  557,  as  amended  by  Act  June  25, 1910,  c  412,  S  S,  36  U.  S.  Stat  S40  (U. 
8.  Cotup.  St.  1916,  S  9631),  providing  that  trustees  of  bankrupts,  as  to  all 
property  not  In  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vest- 
ed with  all  the  rights,  remedies,  and  powers  of  a  Judgment  creditor  holding 
an  execution  duly  returned  unsatisfied,  where  application  is  made  by  the 
trustee  of  a  l>ankrupt  for  leave  to  Issue  execution  under  Code  Civ.  Proc. 
{  1381,  providing  that,  where  a  Judgment  has  been  recovered,  and  where 
execution  has  been  returned  unsatlshed,  and  where  any  wages,  debts, 
trust  Income,  etc.,  are  due  the  Judgment  debtor  amounting  to  $12  or  more 
a  week,  the  judgment  creditor  may  apply  to  the  court,  and,  on  satisfactory 
proof,  the  court  must  Issue  or  grant  an  order  directing  that  execution 
Issue  against  the  wages,  debt,  etc.,  of  the  Judgment  debtor,  the  bankrupt's 
trustee  Is  entitled  to  order  of  execution  against  trust  funds  qt  the  bank- 
rupt In  the  hands  of  a  testamentary  trustee  without  a  Judgment  having 
been  procured. 

In  the  matter  of  the  application  of  Robert  C.  Poskanzer,  as  trustee 
of  the  bankrupt  estate  of  Florence  I.  Reynolds,  for  the  issuance  of  ah 
execution,  under  Code  Civ.  Proc.  §  1391,  against  the  income  from  trust 
funds  of  the  bankrupt  in  the  hands  of  Charles  C.  Bullock,  Jr.,  trustee 
under  the  last  will  and  testament  of  Matthew  H.  Bender,  deceased,  and 
funds  to  come  into  his  hands  under  the  will.    Motion  granted. 

For  judgment  in  Appellate  Division,  affirming  order,  see  167  N.  Y. 
Supp.  — . 

"Prior  &  Aufsesser,  of  Albany,  for  trustee  in  bankruptcy. 
Mills  &  Mills,  of  Albany,  for  Florence  I.  Reynolds. 

NICHOLS,  J.  One  Matthew  H.  Bender  died  December  28,  1912, 
leaving  a  last  will  and  testament,  which  was  thereafter  duly  probated 
in  the  Surrogate's  Court  of  Albany  county,  which  last  will  and  testa- 
ment contained  among  other  devises  and  bequests  the  following: 

"Fourth.  All  the  rest,  residue,  and  remainder  of  my  property  and  estate,  both 
real  and  personal,  of  whatsoever  nature,  and  wheresoever  situated,  which  at 
the  time  of  my  death,  shall  belong  to  me,  or  be  subject  to  my  disposal  by  will, . 
I  give,  devise  and  bequeath  to  Charles  C.  Bullock,  Jr.,  of  Saratoga  Springs. 
New  York,  in  trust,  nevertheless,  to  be  disposed  of  as  hereinafter  directed, 
and  I  direct  my  trustee  herein  named,  to  divide  the  said  residue  or  remainder 
of  my  property  both  real  and  personal,  hereby  bequeathed  and  devised  Into  two 
equal  parts,  each  part  being  of  equal  market  value  and  the  income  from  each 
part,  being  as  nearly  equal  as  practicable. 

"Fifth.  I  further  direct  the  said  Charles  C.  Bullock,  Jr.,  my  trustee  herein 
named,  to  Invest  the  one  equal  half  or  part  of  the  residue  or  remainder  of  my 
{>roperty  and  to  keep  the  same  invested  and  to  receive  the  rents,  Issues  and 
profits  therefrom  and  after  defraying  all  taxes  and  ottier  lawful  charges  upon 
the  same,  to  semiannually  pay  the  net  Income  thereof  In  equal  shares  to 
Florence  Irving  Reynolds  and  Frederick  R.  Bender  during  their  natural  lives. 

"I  further  direct  that  In  the  event  of  Frederick  R.  Bender  dying  prior  to  the 
death  of  Florence  Irving  Reynolds,  that  the  Income  hereby  directed  to  be 
paid  to  the  said  Frederick  R.  Bender  shall  be  paid  to  the  said  Florence  Irving 
Reynolds  during  her  natural  life." 

The  said  trustee,  Charles  C.  Bullock,  Jr.,  named  in  said  last  will 
and  testament  has  been  paying  the  net  income  of  said  estate,  which 
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amounts  to  more  than  $4,000  per  year,  to  the  said  Florence  I.  Rey- 
nolds, on  the  1st  day  of  Januajy  and  July  of  each  year.  The  said 
Florence  I.  Reynolds  on  the  2d  day  of  April,  1917,  filed  a  petition  in 
the  United  States  District  Court  in  voluntary  bankrupts,  and  on  the 
11th  day  of  July,  1917,  the  said  petitioner,  Florence  I.  Reynolds,  was 
duly  granted  a  discharge  in  bankruptcy.  In  the  petition  for  adjudica- 
tion in  bankruptcy  the  petitioner  disclosed  no  assets,  except  those 
claimed  to  be  exempt  by  law,  and  disclosed  liabilities  to  the  extent  of 
$8,031.09.  April  29,  .1917,  Robert  C.  Poskanzer  was  duly  elected  and 
appointed  trustee  of  the  bankrupt's  estate,  and  has  duly  qualified  and 
is  now  acting  as  such  trustee.  The  time  allowed  by  law  for  the  filing 
of  claims  against  the  bankrupt's  estate  has  not  yet  expired.  The  trus- 
tee in  bankruptcy  applies  for  an  order  directing  that  an  execution  issue 
under  section  1391  of  the  Code  of  Civil  Procedure  against  the  income 
from  the  trust  funds  of  the  said  Florence  I.  Reynolds  and  directing 
Charles  C.  Bullock,  Jr.,  as  trustee  under  the  last  will  and  testament  of 
Matthew  H.  Bender,  deceased,  the  person  from  whom  such  income 
from  trust  funds  are  due  and  owing  and  will  hereafter  become  due  and 
owing  to  the  said  Florence  I.  Reynolds,  to  pay  over  to  the  officer  pre- 
senting such  execution  10  per  cent,  thereof  from  said  income  from 
said  trust  funds  now  due  and  as  the  same  shall  become  due,  until  the 
said  execution  shall  be  wholly  satisfied. 

Clause  2  of  subdivision  "a"  of  section  47  of  the  Bankruptcy  Act 
(30  U.  S.  Stat,  at  Large,  557),  as  amended  by  the  act  of  June  25,  1910 
(36  U.  S.  Stat,  at  Large,  840,  §  8),  provides  as  follows,  to  wit: 

Trustees  of  bankrupts  "as  to  all  property  not  In  the  custody  of  the  bankrupt- 
cy court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a 
Judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

Section  1391  of  the  Code  of  Civil  Procedure  provides : 

"Where  a  Judgment  has  been  recovered  and  ■where  an  execution  Issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatistied,  and  where 
any  wages,  debts,  earnings,  salary,  Income  from  trust  funds  or  profits  are 
due  and  owing  to  the  judgment  debtor  or  shall  thereafter  become  due  and 
owing  to  him,  to  the  amount  of  twelve  dollars  or  more  per  week,  the  judgment 
creditor  may  apply  to  the  court  in  which  said  judgment  was  recovered  or  the 
court  having  jurisdiction  of  the  same  without  notice  to  the  Judgment  debtor 
and  upon  satisfactory  proof  of  such  facts  by  atfldavits  or  otherwise,  the  court, 
if  a  court  not  of  record,  a  judge  or  justice  thereof,  must  issue  or  If  a  court 
of  record,  a  judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  Income  from  trust  funds  or 
profits  of  said  Judgment  debtor." 

Section  98  of  the  Real  Property  Law  (Consol.  Laws,  c.  50),  formerly 
section  78  of  the  Real  Property  Law  (Laws  1896,  c.  547),  and  section 
57  of  title  2  of  chapter  1  of  part  2  of  the  Revised  Statutes,  provides : 

The  "surplus  income  of  trust  property  liable  to  creditors.  Where  a  trust 
is  created  to  receive  the  rents  and  profits  of  real  property,  and  no  valid  direc- 
tion for  accumulation  Is  given,  the  surplus  of  such  rents  iiud  profits,  be- 
yond the  sum  necessary  for  the  education  and  support  of  the  beneticlary,  shall 
be  liable  to  the  claims  of  his  creditors  in  the  same  manner  as  other  personal 
property,  which  cannot  be  reached  by  the  execution." 

The  statute  by  the  words  "otucr  personal  property  which  cannot 
be  reached  by  execution"  defines  the  surplus  income  of  spendthrift 
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trusts,  by  implication  at  least,  as  a  kind  of  personal  property  that  can- 
not be  reached  by  execution. 

By  section  1871  of  the  Code  of  Civil  Procedure  it  is  provided  that 
a  judgment  creditor's  action  may  be  brought  where  an  execution 
against  the  property  of  the  judgment  debtor,  issued  out  of  a  court  of 
record,  has  been  returned  wholly  or  partly  unsatisfied. 

Jenks  V.  Title  Guarantee  &  Trust  Co.,  170  App.  Div.  830,  156  N.  Y. 
Supp.  478,  was  a  case  where  the  appellant,  Charles  P.  Buchanan,  had 
filed  a  voluntary  petition  in  bankruptcy,  and  the  plaintiff  was  appointed 
his  trustee,  and  a  small  amount  of  assets  was  disclosed.  Subsequently 
he  received  his  discharge  in  bankruptcy.  The  judgment  creditor's  ac- 
tion was  brought  by  the  trustee  in  bankruptcy  to  reco.ver  the  surplus 
funds  over  and  above  the  amount  necessary  for  the  support  of  the 
beneficiary.  The  court  modified  the  judgment  as  to  the  amount  neces- 
sary for  the  support  of  the  said  Charles  P.  Buchanan,  and  as  modified 
affirmed  the  same.  The  effect  of  the  foregoing  amendment  of  section 
47  of  the  Bankruptcy  Law  was  construed  therein,  the  court  saying 
(170  App.  Div.  at  page  834,  156  N.  Y.  Supp.  480) : 

"It  seems  to  me  that  said  amendment  confers  upon  the  trustee  In  bankrupt- 
cy the  riRht  of  recovery.  Thu  Constitution  of  the  United  States  (article  1,  |  8, 
■ubd.  4)  provides  that  the  Ckmgress  shall  have  power  'to  establish  •  •  • 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States.' " 

The  court  in  the  case  of  Jenks  v.  Title  Guarantee  &  Trust  Co.,  hav- 
ing held  that  the  amendment  of  clause  2  of  subdivision  "a"  of  section 
47  of  the  bankrupt  act  vested  the  trustee  in  bankruptcy  with  all  the 
rights,  remedies,  and  powers  of  the  judgment  creditor  holding  an  exe- 
cution duly  returned  unsatisfied,  without  an  action  having  been  brought 
in  the  first  instance  to  recover  a  judgment,  it  seems  to  this  court  by 
analogy  that,  where  an  application  is  made  for  leave  to  issue  an  exe- 
cution under  section  1391,  the  trustee,  being  vested  with  the  same 
rights,  duties,  and  privileges,  is  entitled  to  the  order  without  a  judg- 
ment having  been  procured. 

In  Heppenstall  v.  Baudouine,  73  Misc.  Rep.  at  page  121,  132  N.  Y. 
Supp.  513,  the  court,  in  considering  these  two  remedies,  says : 

"The  two  remedies  are  not  necessarily  inconsistent,  and  should  therefore 
be  held  to  be  concurrent." 

The  motion  should  be  granted,  without  costs. 
Motion  granted,  without  costs. 
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J.  PITMAN  CX).  V.  PEEFERRED  AOO.  INS.  00.  OF  NEW  TOBK. 

(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  J.  Pitman  Company  against  the  Pieferred  Accident 
Insurance  Company  of  New  York.  From  a  judgment  entered  on  the 
verdict  of  a  jury  in  the  First  District  in  the  Municipal  Court,  borough 
of  Manhattan,  and  from  an  order  denying  its  motion  to  set  aside  the 
verdict  and  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  June  term,  1917,  before  LEHMAN,  BITUR,  and  ORD- 
WAY,  JJ. 

Harry  A.  Talbot,  of  New  York  City  (Adolph  F.  Bruenner,  of  New 
York  City,  of  counsel),  for  appellant. 

Harry  Weinberger,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed  without  opinion. 

LEHMAN,  J.  (dissenting).  The  plaintiff  herein  was  served  in 
April,  1916,  with  a  summons  in  an  action  brought  in  the  Supreme 
Court  of  Westchester  county  entitled  "Herman  Scheck,  Plaintiff,  v. 
J.  Pitman  Company,  Defendant."  The  plaintiff  was  insured  by  the  de- 
fendant company  against  all  liability  for  accidents  caused  by  the  neg- 
ligence of  its  employes.  On  April  12,  1916,  the  plaintiff  sent  the  sum- 
mons to  the  defendant  inclosed  in  a  letter  which  reads  as  follows : 

"Herewith  inclosed  find  summons  served  on  as  April  11,  1918.    We  have  no 

record  of  this  accident  or  of  any  other  caused  by  our  trucks  on  either  of  the 
days  stated.  At  the  time  we  made  Investigations,  but  were  unable  to  trace 
any  accident  which  occurred  on  February  4,  1916,  or  the  3d. 

"You  will  note  in  the  inclosed  letters  and  summons  that  one  attorney  ttatet 
that  the  accident  occurred  [italics  are  mine]  on  the  3d  of  February,  1915, 
while  the  other  claims  it  was  on  the  4th  of  February,  1915.    However,  we  are 
inclosing  papers,  trusting  you  give  this  your  usual  attention,  we  remain. 
"Tours  very  truly,  [Signed]    J.  Pitman  Company." 

The  defendant  on  April  15th  returned  the  summons  to  the  plaintiff 
in  a  letter  which  reads  as  follows: 

"On  behalf  of  the  Preferred  Accident  Insurance  Company  I  wish  to  acknowl- 
edge receipt  of  your  letter  of  April  12th  in  reference  to  an  accident  captioned 
as  above. 

"I  am  returning  herewith  the  summons  in  the  action  instituted  as  a  result  of 
said  accident  for  the  reason  that  the  Preferred  Accident  Insurance  Company 
hereby  disclaims  all  liability  to  indemnify  you  against  any  loss  which  you 
may  sustain  as  a  result  of  the  accident  in  question  or  tlie  suit  growing  out  of 
same.  The  company  takes  this  position  for  the  reason  that  you  have  violated 
the  provision  of  your  policy  which  requires  you  to  give  immediate  notice  of 
any  accident  coming  within  the  provisions  of  the  policy  and  any  claim  made 
on  account  of  such  an  accident.  While  it  is  true  you  claim  you  had  no  knowl- 
edge of  this  accident,  nevertheless  it  would  also  appear  to  be  true  that  a. 
claim  was  made  against  you  on  account  of  such  an  accident  as  is  provided 
for  you  by  the  policy  under  date  of  March  12th,  whereas  you  did  not  give  the 
company  any  notice  of  either  the  alleged  accident  or  the  claim  until  your 
letter  of  AprU  12th.'' 
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Thereafter  the  plaintiff  employed  an  attorney  to  appear  for  him 
in  the  action  in  which  the  summons  had  been  served.  A  complaint 
was  served  in  that  action  in  which  damages  of  $10,000  were  demanded 
for  an  injury  alleged  to  have  been  sustained  by  the  plaintiif  in  that 
action  on  the  12th  day  of  March,  1915,  on  Rivington  street,  through 
the  negligence  of  a  driver  of  the  defendant  in  that  action.  The  $10,000 
action  was  thereafter  settled  by  this  plaintiif  for  the  simi  of  $25.  The 
plaintiff  has  now  brought  this  action  against  the  defendant  to  recover 
the  damages  caused  by  the  defendant's  refusal  to  defend  the  negligence 
action  brought  against  the  plaintiff. 

The  policy  of  insurance  issued  by  the  defendant  herein  contained  a 
clause  that: 

"The  assured  upon  the  occnrrence  of  an  accident  shall  give  Immediate 
written  notice  thereof  with  the  fuUest  information  obtainable  at  the  time  to 
tlie  company's  home  office  at  New  York,  N.  X.,  or  to  its  duly  authorized  agent 
If  a  claim  is  made  on  account  of  such  accident,  the  assured  shall  give  like 
notice  thereof." 

The  plaintiff  had  concededly  received  a  letter  dated  March  12,  191 5, 
from  one  Harry  H.  Oshrin,  attorney,  making  a  claim  against  the  plain- 
tiff for  injuries  alleged  to  have  been  sustained  by  one  Harry  Schick 
"through  the  carelessness  and  negligence  of  one  of  your  drivers  on  the 
4th  day  of  February,  1915."    The  letter  shows  that  the  accident  oc- 
curred on  Rivington  street,  and  that  Harry  Schick  "was  lawfully  on 
Rivington  street  with  a  cart."    It  is  imdisputed  that  the  plaintiff  failed 
to  give  notice  of  this  claim  to  the  defendant  until  it  sent  to  the  defend- 
ant the  summons  received  by  it  13  months  thereafter.    If  the  summons 
marked  the  beginning  of  the  action  brought  for  injuries  sustained  in 
the  alleged  accident  of  February  4,  1915,  the  defendant  was  entirely 
justified  in  refusing  to  defend  that  action,  for  the  failure  of  the  plain- 
tiff to  send  notice  of  this  claim  for  13  months  thereafter  released  the 
defendant  from  any  obligation  under  its  policy  in  regard  to  that  acci- 
dent.   The  letter  of  the  plaintiff  written  to  the  defendant  seems  to  me 
to  be  a  clear  statement  that  the  summons  was  served  in  regard  to  the 
same  accident,  and  the  plaintiff  admitted  on  the  stand  that  it  so  believed 
when  it  wrote  the  letter.    The  defendant  acted  upon  tlie  information 
received  by  the  plaintiff  and  refused  to  defend  the  suit.    It  seems  to 
me  entirely  impossible  to  construe  the  plaintiff's  letter  of  April  12th 
as  anything  but  an  admission  of  facts  which  would  show  that  it  had 
failed  to  notify  the  defendant  of  the  claim  made  in  regard  to  the  ac- 
cident for  which  it  was  being  sued.    Assuming  that  it  was  mistaken  in 
its  assimiption  that  the  action  which  it  desired  the  defendant  to  de- 
fend was  brought  to  recover  damages  upon  the  claim  for  tlie  same 
accident  referred  to  in  the  letter,  it  nevertheless  is  clear  that  it  in- 
tended that  the  defendant  should  act  upon  the  statement  contained  in 
the  letter.    Even  if  it  was  mistaken  in  this  assumption,  it  seems  to  me 
that  it  was  bound  by  the  information  which  it  gave  to  the  defendant  and 
which  the  defendant  acted  upon,  at  least  so  long  as  it  failed  to  give  to 
the  defendant  new  information  which  it  had  received,  and  which  ap- 
parently caused  it  to  change  its  views  on  the  facts.    In  other  words, 
if  the  complaint  served  thereafter  showed  that  the  accident  for  which 
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the  action  was  brought  was  alleged  to  have  occurred  only  on  the  12th 
day  of  March,  1915,  and  the  action  was  not  for  the  accident  as  to 
which  this  plaintiff  had  received  notice  13  months  before,  it  was  the 
duty  of  the  plaintiff  to  give  notice  of  these  facts  to  the  defendant,  and 
to  give  it  an  opportunity  to  defend  that  action.  Upon  the  present 
record  it  seems  to  me  that  the  plaintiff  asked  the  defendant  only  to 
defend  an  action  based  upon  a  claim  of  an  accident  alleged  to  have  oc- 
curred on  February  3  or  February  4,  1915,  that  the  defendant  had  a 
right  to  refuse  to  assume  the  defense  of  that  action,  because  the  plain- 
tiff had  not  given  prwnpt  notice  of  the  claim  it  had  received,  and  that 
the  defendant  cannot  be  held  liable  upon  such  refusal  for  failure  to  de- 
fend an  action  based  upon  a  different  accident.  It  seems  to  me,  there- 
fore, immaterial  whether  as  a  matter  of  fact  the  summons  was  served 
to  recover  damages  upon  the  same  claim  of  an  accident  as  that  previ- 
ously received  by  the  plaintiff  or  hot;  for  in  any  event  the  plaintiff 
has  led  the  defendant  to  believe  that  it  was  for  such  accident,  and  can- 
not now  take  advantage  of  its  concealment  thereafter  of  the  true  fact's. 
As  a  matter  of  fact,  however,  I  do  not  find  any  evidence  to  rebut  the 
original  admission  by  the  plaintiff  that  the  claim  in  the  action  was  for 
the  same  accident  as  a  claim  he  had  received  in  March,  1915. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  the 
complaint  dismissed,  with  costs. 


(101  Misc.  Rep.  152) 

HUDSON  VALLET  BY.  CO.  v.  MEXJHANIOVILIiB  BLEOTRIC  LIGHT  & 

GAS  CO. 

(Supreme  Court,  Trial  Term,  Saratoga  County.      September,  1917.) 

1.  Judgment  ®=>689(1) — Concltjsivkness. 

In  an  action  for  Indemnity  based  on  judgment  recovered  against  plain- 
tiff by  a  third  person,  plaintiff  may  not  deny  or  contradict  the  facts  on 
which  the  judgment  against  It  was  recovered,  but  mast  accept  l^e  find- 
ings made  on  the  questions  litigated  and  determined,  and  the  question 
of  liability  as  between  plaintiff  and  defendant  may  be  litigated  only 
through  evidence  not  produced  In  the  other  action;  the  facts  found 
there  being  controlling. 

2.  Electricitt  e=>n — Injuries— Persons  Liable. 

Where  a  railway  company,  maintaining  a  telephone  wire,  knew  that  the 
heavily  charged  wire  of  a  light  and  gas  company  had  sagged  upon  tne 
telephone  wire,  tlie  railway  company  and  the  light  and  gas  company  were 
In  pari  delicto  as  to  the  killing  of  a  third  person's  horse  by  coming  in  con- 
tact with  electricity  from  the  railway  company's  telephone  wire,  which 
burned  in  two  and  fell  to  the  ground. 

Action  by  the  Hudson  Valley  Railway  Company  against  the  Mechan- 
icville  Electric  Light  &  Gas  Company.    Judgment  of  nonsuit 
James  McPhillips,  of  Glens  Falls,  for  plaintiff. 
Robert  Frazier,  of  Mechanicville,  for  defendant. 

WHITMYER,  J.     A  horse  belonging  to  one  Florence  McMahon 
was  killed  on  South  Main  street,  in  Mechanicville,  N.  Y.,  on  September 
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27,  1913,  by  a  current  of  electridty  from  plaintiff's  telephone  wire, 
which  had  been  burned  in  two  and  had  fallen,  so  that  the  ends  reach- 
ed the  ground.  The  horse  came  in  contact  with  it.  At  the  time  of 
the  occurrence  defendant  was  maintaining  a  heavily  charged  electric 
light  wire  just  above  the  telephone  wire,  and  this  had  sagged  upon  it. 
After  the  occurrence  Mrs.  McMahon  brought  an  action  for  negligence 
against  plaintiff  to  recover  for  the  loss  of  the  horse.  Plaintiff  served 
notice  upon  defendant  to  defend,  but  defendant  did  not.  The  action 
resulted  in  a  judgment  against  plaintiff  for  $355.60,  which  plaintiff 
paid,  without  taking  an  appeal.  And  plaintiff  has  now  brought  this 
action  against  defendant  to  recover  the  amount  paid,  with  interest 
from  November  13,  1915,  claiming  that  the  death  of  the  horse  was 
caused  primarily  by  the  negligence  of  defendant.  On  the  other  trial 
it  appeared  without  contradiction  that  this  plaintiff  knew  that  the  elec- 
tric light  wire  had  sagged,  and  that  it  did  nothing  to  protect  its  wire. 
Upon  that  the  court  charged  the  jury  as  follows : 

"Now  you  bare  heard  the  evidence  of  the  witness  for  the  defendant  that  the 
defendant  company  knew  that  these  electric  light  wires  did  sag,  and  that  they 
did  not  protect  their  telephone  wire  from  the  electric  light  wires.  In  the 
exercise  of  reasonable  prudence  should  they  have  done  it?  If  you  determine 
that  they  should,  then  find  a  verdict  for  the  plaintiff  in  the  sum  of  $225.  If 
you  determine  that  they  were  not  called  upon  to  do  anything,  but  took  the 
chance  of  their  wires  being  burned  off. and  falling  down  in  the  street,  injuring 
somebody,  why  then  find  for  defendant." 

So  that  plaintiff's  liability  was  predicated  upon  its  knowledge  of  the 
danger  of  the  situation,  coupled  with  its  failure  to  exercise  proper  pre- 
cautions to  prevent  accident.  On  this  trial  plaintiff  was  permitted  to 
show,  under  objection,  that  it  did  exercise  some  precautions  to  protect 
its  wire  from  the  electric  light  wire.  Defendant  moved  for  a  nonsuit  at 
the  close  of  plaintiff's  case  and  at  the  close  of  the  evidence.  Decision 
was  reserved  and,  pending  same,  certain  questions  were  submitted  to 
the  jury,  which  found  that  the  accident  was  caused  by  the  contact  of 
the  wires ;  that  plaintiff  exercised  reasonable  care ;  that  defendant  did 
not ;  that  defendant's  negligence  was  the  prime  and  efficient  cause  of 
the  accident ;  and  that  the  damage  was  $373.38.  Defendant  then  re- 
newed its  motion  for  a  nonsuit,  and  plaintiff  moved  for  a  general  ver- 
dict. 

[1]  The  action  is  based  upon  the  judgment  in  the  McMahon  case. 
That  being  so,  plaintiff  may  not  deny  or  contradict  the  facts,  upon 
which  it  was  recovered,  with  other  facts,  but  must  accept  the  findings 
there  made  upon  the  questions  there  litigated  and  determined.  Ful- 
ton County  Gas  &  Electric  Co.,  v.  Hudson  River  Tel.  Co.,  200  N.  Y. 
287,  296,  93  N.  E.  1052,  1055 ;  Larkin  v.  Terminal  Warehouse  Co., 
161  App.  Div.  262,  146  N.  Y.  Supp.  380.  Judge  Collin,  writing  in  the 
former  case,  says : 

"The  facts  upon  which  the  judgment  in  the  Homing  action  was  recovered 
ore  an  essential  and  ineradicable  part  thereof,  which  the  plaintiff  may  not 
deny,  contradict,  abandon,  or  supplant  with  other  facts.  •  •  •  If  this  de- 
fendant is  by  that  judgment  concluded  on  the  questions  of  Hornlng's  damages 
and  this  plaintiff's  liability,  this  plaintiff  is  concluded  thereby  as  to  the  ground 
of  its  liability  as  found  by  the  verdict  of  the  Jury,  and  is  not  permitted  to  free 
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Itself  from  Bucb  verdict  and  tb«  ground  tbereof  or  reopen  the  issues  litigated 
and  adjudicated  In  the  action  In  which  Judgment  was  rendered." 

In  the  McMahon  action  the  jury  found  that  this  plaintiff  knew  about 
the  dangers  of  the  situation,  and  that  it  failed  to  do  anything  to  guard 
against  same.  The  questions  relating  to  this  defendant's  negligence 
and  to  the  liability  as  between  these  parties  were  not  litigated.  In 
this  action  the  findings  are  that  this  plaintiff  exercised  reasonable  care, 
that  this  defendant  did  not,  and  that  defendant's  failure  so  to  do  was 
the  primal  cause  of  the  accident.  The  finding  as  to  defendant  was 
based  upon  its  knowledge  of  the  situation  and  its  failure  to  guard 
against  same.  While  the  question  of  the  liability  as  between  these 
parties  may  be  litigated  here,  through  evidence  not  produced  in  the 
other  action,  nevertheless  the  facts  found  there  may  not  be  contra- 
dicted, but  are  controlling  here. 

[2]  The  parties,  then,  are  in  pari  delicto.  Larkin  v.  Terminal  Ware- 
house Co.,  supra.  So  that  the  answers  here  to  the  questions  relating 
to  this  plaintiff's  care  and  to  the  primal  and  efficient  cause  of  the  ac- 
cident must  be  set  aside,  on  the  law,  and  defendant's  motion  for  a  non- 
suit must  be  granted. 

Judgment  accordingly. 


(101  Misc.  Rep.  166) 

RONTBY  r.  BONTBY. 

(Supreme  Ck>urt,  Special  Term,  Westchester  County.  September  5,  1917.) 

DivoBCE   <S=s»328 — Constructive    Sebvick — Yauditt — ^"Matbocohiai.   Domi- 
cile." 

Where  defendant,  without  Justification  and  with  no  intention  that  Ms 
wife  should  foUow  him,  went  to  another  state  for  the  sole  purpose  of  se- 
curing a  divorce,  a  divorce  there  secured  by  constructive  service  was  In- 
valid, and  would  not  bar  an  action  of  divorce  by  the  wife,  as  a  "matrimoni- 
al domicile"  is  the  place  where  tbe  parties  live  together  as  husband  and 
wife,  either  actually  or  constructively,  and  cannot  be  acquired  even  con- 
structively by  the  separation  of  one  party  from  the  other  with  the  clear 
and  avowed  intention  to  sever  matrimonial  relations,  even  though  JustioeU. 

Action  for  absolute  divorce  by  Emdine  A.  Rontey  against  Pierre  A. 
Rontey.    Decree  for  plaintiff. 

Clarence  A.  Weill,  of  New  York  City,  for  plaintiff. 
Strang  &  Taylor,  of  White  Plains,  for  defendant. 

YOUNG,  J.  Plaintiff  and  defendant  married  in  New  York  Sep- 
tember 18,  1913.  They  had  one  child,  born  July  9,  1914.  Defendant 
left  plaintiff  December  17,  1914,  and  went  to  Maine.  He  there  obtained 
a  decree  of  divorce  from  her  on  May  29,  1916,  on  the  ground  of  her 
cruelty.  She  was  served  with  process  in  New  York,  and  never  ap- 
peared in  the  suit  in  Maine.  At  no  time  has  she  ever  lived  in  Maine. 
Defendant  returned  to  New  York  June  2,  1916,  became  engaged  to 
marry  one  Harriet  A.  Deniton  June  8,  1916,  married  her  in  Oinnecti- 
cut  June  21,  1916,  and  a  further  marriage  cer«nony  between  Ihem  was 
performed  in  New  York  a  few  days  later.    These  facts  are  undis- 
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puted.  In  this  action,  plaintiff  seeks  a  divorce  on  the  ground  of  de- 
fendant's misconduct  with  Harriet  A.  Deniton.  Defendant  claims,  and 
plaintiff  denies,  that  their  separation  in  December,  1914,  was  due  to  her 
cruelty,  which  justified  him  in  leaving  her. 

North  V.  North,  47  Misc.  Rep.  180,  93  N.  Y.  Supp.  512,  is  relied  up- 
on by  defendant  to  support  his  defense  that  the  Maine  decree  is  a  bar 
to  this  action.  In  that  case,  plaintiff  abandoned  defendant  and  refused 
to  live  with  him.  He  thereafter  removed  to  California  and  obtained  a 
divorce  on  the  ground  of  her  desertion.  She  was  not  personally  served 
in  California.  It  was  held  that  by  her  abandonment  the  matrimonial 
domicile  was  broken,  and  that  defendant  had  acquired  a  new  domicile 
in  California,  and  that  the  decree  there  was  a  bar  to  her  action  for 
support.  Defendant  here  urges  that  if  plaintiff's  conduct  justified  him 
in  leaving  her,  the  legal  effect  of  her  cruelty  was  equivalent  to  deser- 
tion or  abandonment  on  her  part,  and  therefore  brought  this  case  with- 
in the  doctrine  laid  down  in  North  v.  North.  I  cannot  find  that 
that  doctrine  has  ever  been  passed  upon  by  our  court  of  last  resort  or 
by  the  United  States  Supreme  Court.  The  decision  of  the  Special 
Term  in  North  v.  North  was  affirmed  by  the  Appellate  Division  of  this 
department  (111  App.  Div.  921,  96  N.  Y.  Supp.  1138),  but  the  appeal 
to  the  Court  of  Appeals  was  dismissed  for  failure  to  file  the  requisite 
undertaking  (192  N.  Y.  563,  85  N.  E.  1113). 

In  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed. 
794,  which  is  cited  in  North  v.  North,  plaintiff  and  defendant  married 
in  New  York,  but  removed  to  and  lived  for  some  time  in  Kentucky. 
Plaintiff  then  left  her  husband,  claiming  to  be  justified  in  so  doing,  and 
returned  to  New  York.  Defendant  thereafter,  without  personal  serv- 
ice of  process  in  Kentucky*,  obtained  a  decree  of  divorce  against  her 
there  on  the  ground  of  abandonment.  Our  Court  of  Appeals  held,  in 
an  action  brought  by  her  for  a  separation  on  the  ground  of  cruelty,  that 
she  had  acquired  a  new  domicile  in  New  York,  and  that  the  Kentucky 
decree  was  made  without  jurisdiction  of  her  person,  and  did  not  bar 
her  action.  155  N.  Y.  129,  49  N.  E:  933,  40  L.  R.  A.  291,  63  Am.  St. 
Rep.  650.  But  the  United  States  Supreme  Court  reversed  this  judg- 
ment, and  held  that  she  was  bound  by  the  Kentucky  decree ;  that  Ken- 
tucky was  the  undoubted  domicile  of  the  husband,  and  the  only  matri- 
monial domicile  of  the  husband  and  wife,  and  that  she  was  therefore 
precluded  from  justifying  her  abandonment  by  alleging  his  cruel  treat- 
ment. 

In  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup.  Ct.  525,  50  L.  Ed. 
867,  the  parties  married  in  New  York,  and  immediately  separated. 
The  husband  went  to  Connecticut  and  obtained  a  divorce  upon  con- 
structive service  only.  The  wife  continued  to  reside  in  New  York,  and 
subsequently  brought  an  action  for  a  separation.  It  was  held  that  Con- 
necticut was  never  the  actual  or  constructive  matrimonial  domicile, 
since  the  husband  had  deserted  the  wife  in  New  York,  and  that  the 
Connecticut  decree  did  not  bar  her  action. 

It  is  established  byall  these  cases  that  constntctive  service  of  process 
is  effective  to  support  a  decree  only  where  the  defendant  is  actually  or 
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constructively  domiciled  within  the  territorial  jurisdiction  of  the  court 
pronouncing  such  decree.  Domicile  of  the  husband  alone  is  insuffi- 
cient to  confer  such  jurisdiction,  unless  such  domicile  constructively  in- 
cludes that  of  the  wife  as  well.  North  v.  North,  supra,  can  only  be 
reconciled  with  the  decisions  of  the  United  States  Supreme  Court  by 
bringing  it  within  this  principle.  Appljdng  it  to  the  facts  of  that  case, 
we  have  the  case  of  a  husband  free  at  all  times  to  seek  and  acquire 
such  domicile  as  he  deemed  convenient  and  proper.  Any  new  domicile 
thus  acquired  became  at  once  the  wife's  domicile,  actual  if  she  follow 
and  live  with  him,  constructive,  if  she  refuse.  Although  she  had  aban- 
doned him,  she  was  at  all  times  at  liberty  to  retitrn  to  him  at  any  domi- 
cile he  might  have  chosen.  The  new  domicile  of  the  husband  in  Cali- 
fornia, therefore,  became  the  domicile  of  the  wife.  She  was  therefore 
a  citizen  of  California,  and  as  such  subject  to  the  provisions  of  its  stat- 
utes for  substituted  service,  and  bound  by  the  decree.  This  seems  to 
me  to  be  as  far  as  our  courts  have  gone. 

But  this  furnishes  no  support  for  defendant's  contention  in  the  case 
at  bar.  There  is  no  pretense  here  that  when  he  left  plaintiflF  he  in- 
tended, or  was  even  willing,  that  she  should  follow  him  to  a  new  matri- 
monial domicile  in  Maine.  Indeed,  his  purpose  was  quite  the  contrary. 
How,  then,  can  he  successfully  maintain  that  a  new  matrimcmial  dom- 
icile was  acquired,  and  at  the  same  time  refuse  to  allow  her  to  live 
there? 

The  decisions  of  the  United  States  Supreme  Court  establish  the 
principle  that  a  decree  rendered  by  a  court  of  the  matrimonial  dom- 
icile upon  constructive  service  is  binding  on  the  defendant  therein,  but 
that  a  decree  rendered  upon  like  service  by  a  court  of  the  husband's 
domicile,  acquired  after  deserting  his  wife,' is  without  jurisdiction.  It 
does  not  foUow  conversely  that  if  a  husband  be  justified  in  separat- 
ing from  his  wife  he  may  leave  her  and  acquire  a  new  domicile  which 
will  become  the  constructive  domicile  of  the  wife  as  well,  or  a  new 
matrimonial  domicile.  On  the  contrary,  I  am  of  opinion  that  a  matri- 
monial domicile  is  the  place  where  the  parties  live  together  as  husband 
and  wife,  either  actually  or  constructively.  Such  matrimonial  domi- 
cile continues  until  a  new  one  is  acquired.  It  cannot  be  acquired,  even 
constructively,  by  a  separation  by  one  party  from  the  other  with  the 
clear  and  avowed  intention  to  sever  matrimonial  relations,  even  th6ugh 
justified. 

Under  this  construction  of  the  decisions  of  our  highest  tribunal,  it 
clearly  follows  that  the  Maine  decree  is  invalid,  and  does  not  bar  this 
action. 

Furthermore,  I  am  convinced  frorp  the  evidence  that  defendant  was 
not  justified  in  leaving  plaintiff,  and  that  his  attempt  to  acquire  a  new 
domicile  was  not  made  in  good  faith,  but,  on  the  contrary,  for  the  sole 
purpose  of  procuring  the  decree  of  divorce  which  he  did,  and  which  he 
could  not  obtain  in  this  state.  The  plaintiflf  is  therefore  entitled  to  a 
decree  of  divorce  in  accordance  with  this  opinion. 

Settle  decree  on  notice,  at  which  time  counsel  will  be  heard  on  ques- 
tion of  alimony. 
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TOITMAN  V.  BOOSIN. 

(Snpreme  Court,  Appellate  Term,  First  DQ)artment.    July  13,  191T.) 

Nkquoence  «=al34(9) — Failubk  to  liiaHT  Hallway  of  Factort — Statutobt 
Requibemeni. 

In  an  action  to  recover  damages  for  personal  injuries  received  by  plain- 
tiff In  a  factory  building  owned  by  defendant,  tlie  evidence  being  uncon- 
tradicted that  defendant  bad  violated  Labor  Law  (ConsoL  Laws,  c.  31),  t 
81,  as  amended  by  Laws  1913,  c.  286,  requiring  the  owner  to  keep  an  ade- 
quate light  burning  In  pubUc  hallways  near  stairs,  and  plaintiff  having 
given  adequate  testimony  that  she  was  free  from  contributory  negligence 
and  that  her  falling  down  the  stairs  was  due  to  tbe  darkness,  she  was 
clearly  entitled  to  a  Judgment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Mollie  Toitmarj'  against  Abraham  Roosin.  From  a  judg- 
ment for  defendant  after  a  trial  without  a  jury,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted,  with  costs. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Jacob  M.  Friedman,  of  New  York  City  (Herman  Strizver,  of  New 
York  City,  of  counsel),  for  appellant. 

Almond  D.  Fisk,  of  New  York  City  (Thomas  J.  Conroy,  Jr.,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.    This  action  was  brought  to  recover  damages  for  personal 
•  injuries  received  by  plaintiff  in  a  factory  building  owned  by  defend- 
ant.   Plaintiff  testified : 

That  she  was  employed  in  that  building,  and  that  on  February  14,  1917,  she 
was  descending  the  last  flight  of  steps  leading  to  the  ground  floor,  between  6 
and  7  o'clock  In  the  evening ;  that  "it  was  dark  on  the  stairs,  and  as  soon  as  I 
started  to  go  down  a  few  stairs,  about  eight  or  nine  stairs,  I  fell  down.  Q. 
Tou  say  it  was  very  dark?  A.  Tes,  sir.  Q.  And  there  was  no  Ught  burning? 
A.  No  light  burning.  Q.  And  you  were  walking  carefully,  but  could  not  see 
the  step?    A.  Yes." 

Section  81  of  the  Labor  Law,  as  amended  by  Laws  1913,  c.  286, 
provides  that  "a  proper  and  adequate  light  shall  be  kept  burning  by 
the  owner  or  lessee  in  the  public  hallways  near  the  stairs,  upon  the 
entrance  floor"  and  the  other  floors,  etc. ;  the  remainder  of  the  section 
not  being  material  to  the  present  controversy.  It  was  conceded  by 
the  defendant  that  not  only  was  no  lig^t  burning  on  the  entrance  floor, 
as  required  by  the  statute,  but  that  there  was  not  even  a  fixture  on  the 
entrance  floor  for  such  a  light. 

It  is  fairly  difficult  to  grasp  the  nature  of  the  defense  which  defend- 
ant thinks  that  he  has  interposed  in  this  action.  It  is,  of  course,  evi- 
dent that  the  statute  was  designed  for  the  express  benefit  of  persons 
lawfully  using  the  stairs  in  a  factory  building.  Defendant  concedes 
that  he  had  flagrantly  violated  the  law.  It  is  possible  that,  had  he 
proved  that  he  maintained  at  some  other  point  of  the  stairs  or  in  the 
stair  well  a  light  or  lights  so  brilliant  as  to  have  rendered  a  light  on 
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the  ground  floor  entirely  superfluous,  an  adequate  defense  might  have 
been  'made  out.  No  such  claim,  however,  nor  anything  approximating 
it  is  made  in  the  instant  case.  Defendant's  witnesses  merely  testify 
that  there  was  an  ordinary  gas  jet  somewhere  on  the  floor  above  the 
first  flight  of  stairs.  Plaintiff  and  her  witness  testify  that  this  light, 
wherever  it  was,  was  not  lit  at  the  time  of  the  accident.  Defendant's 
testimony  is  that  it  was  lit  by  his  janitor,  who,  he  admits,  was  a  care- 
less man,  and  who,  in  addition  to  his  duties  as  janitor,  was  an  employe 
in  defendant's  factory.  One  of  his  own  witnesses  testifies  significanUy 
that  when  he  arrived  at  the  scene  of  the  accident  one  of  the  other  per- 
sons present  lit  a  match.  So  that  on  the  whole  the  weight  of  evidence 
would  seem  to  be  decidedly  in  favor  of  a  finding  that  there  was  no  light 
at  all  on  or  near  the  first  floor  steps.  The  evidence  being  uncontradict- 
ed, however,  that  the  statute  had  been  violated,  and  plaintiff  having  giv- 
en adequate  testimony  to  the  effect  that  she  was  free  from  contributory 
negligence,  and  that  the  accident  was  due  to  the  consequent  darkness, 
plaintiff  was  clearly  entitled  to  judgment. 

In  respect  of  proof  that  the  darkness  was  the  proximate  cause  of 
the  accident,  this  case  is  infinitely  stronger  than  Bomstein  v.  Faden, 
149  App.  Div.  37,  133  N.  Y.  Supp.  608,  affirmed  208  N.  Y.  605,  102 
N.  E.  1099,  in  which  a  dismissal  of  the  complaint  in  the  court  below 
was  reversed. 

Respondent  makes  the  remarkable  statement  in  his  brief  that  "there 
is  no  case  on  record  which  holds  that  a  violation  of  a  statutory  duty 
in  and  of  itself  gives  a  civil  right  to  a  recovery,"  and  then  cites  Amberg 
v.  Kinley,  214  N.  Y.  531,  108  N.  E.  830,  L.  R.  A.  1915E,  519,  which 
is  a  holding  directly  to  the  contrary.  It  is  quite  unnecessary,  however, 
to  decide  whether  the  principle  of  the  Amberg  Case  may  be  applied 
in  the  case  at  bar,  because  it  is  clear  that  plaintiff  js  entitled  to  recover 
on  the  theory  of  negligence  based  upon  defendant's  violation  of  his 
statutory  duty.  See,  also,  Kelley  v.  N.  Y.  State  Rys.,  207  N.  Y.  342. 
100  N.  E.  1115. 

Judgment  reversed.  New  trial  granted,  with  $30  costs,  appellant  to 
abide  the  event.    All  concur. 


MACECSHKO  v,  BOWE3N  MFQ.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  TOilrd  Department.    September  13,  1917.) 

Masteb  and  Sbbvant  «s>373 — Wobkhen's  Compensation  Law— Disbegabd- 
INO  Bulks  of  Wqbk. 

Although  warned  not  to  put  bis  hand  within  the  i)ower  press  while  In 
motion,  the  operator,  who  was  Injured  In  attempting  without  stopping 
the  machine  to  remove  small  pieces  of  steel  which  had  caui^ht  In  the  die 
of  the  press,  was  entitled  to  compensation  under  the  Workmen's  Compen- 
sation law  (Consol.  Laws,  c.  67),  as  amended  by  Laws  1914,  c.  41. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  the  recovery  of  compensation  under  the  Workmen's 
Compensation  Law  by  Mike  Macechko  against  the  Bowen  Manufac- 
turing Company,  employer,  and  the  American  Mutual  Compensation 
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Insurance  Giriipany,  insurance  carrier.  From  an  award  of  the  State 
Industrial  Commission  for  claimant,  the  employer  and  insurance  car- 
rier appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen!  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
Albany,  of  counsel),  for  respondent. 

Rol^rt  W.  Bon)mge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  question  involved  in  this  case  is  whether  an  em- 
ploye who  suffers  an  accidental  injury  as  the  result  of  his  having  dis- 
regarded a  rule  of  his  employer  is  barred  from  claiming  an  award  under 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  (iJ,  as  amended 
Laws  1914,  c.  41). 

The  facts  are  undisputed.  In  December,  1916,  the  employer  was  en- 
gaged in  manufacturing  metal  oiling  cups  at  Auburn,  N.  Y.  The  claim- 
ant was  the  operator  of  one  of  its  power  presses,  into  which  automat- 
ically a  sheet  of  steel  was  fed  and  the  cup  shells  punched  therefrom 
released.  It  was  a  rule  of  the  company  as  to  which  the  claimant 
had  been  explicitly  instructed,  both  by  his  foreman  and  superintendent, 
that  an  operator  of  the  press  was  never  to  put  his  hand  within  the  press 
while  it  was  in  operation.  Noticing  that  one  or  more  small  pieces  of 
steel  had  caught  in  the  die  of  the  press,  the  claimant  attempted  to 
remove  them  with  his  left  hand  without  stopping  the  press.  His  hand 
was  caught  by  the  punch,  and  so  badly  injured  as  to  require  the  ampu- 
tation of  all  four  fingers. 

The  State  Industrial  Commission,  holding  that  the  attempt  of  the 
claimant  to  remove  the  steel  particle  was  in  furtherance  of  his  master's 
business,  although  against  his  master's  orders,  and  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment,  made  the  award  ap- 
pealed from. 

The  appellants  base  their  claim  of  right  to  a  reversal  of  the  award 
solely  upon  the  ground  that  the  claimant's  injuries,  having  resulted 
from  the  violation  of  a  rule  of  his  employer,  cannot  be  said  to  have 
arisen  out  of  his  employment.  While  the  precise  question  here  involved 
does  not  seem  to  have  heretofore  been  before  the  courts  of  our  state 
for  determination  and  the  decisions  of  various  state  courts  are  at  vari- 
ance upon  the  subject,  the  conclusions  reached  by  the  English  courts 
tmder  the  English  Workmen's  Compensation  Act  (St.  6  Edw.  7,  c.  58), 
from  which  our  Workmen's  Compensation  Law  was  mainly  derived, 
must  be  regarded  as  settled. 

In  the  case  of  Mawdsley  v.  West  Leigh  Colliery  Co.,  Ltd.,  5  B.  W. 
C.  C.  80,  a  workman  employed  to  oil  machinery  had  been  strictly  for- 
bidden to  oil  it  when  the  machinery  was  in  motion,  and  had  been 
warned  against  the  practice  when  seen  to  be  engaged  in  it,  but  had  per- 
sisted in  the  act,  and  had  thereby  received  severe  injuries,  from  which 
he  died.  It  was  held  by  the  Court  of  Appeal  that  the  accident  arose  out 
of  and  in  the  course  of  his  employment 
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In  the  case  of  Plumb  v.  Cobden  Flour  MHls  Co.,  Ltd.,  7  B.  W.  C. 
C.  1,  a  foreman  engaged  to  stack  by  hand  bundles  of  flour  sacks,  who, 
when  the  stack  became  too  high  for  more  bundles  to  be  placed  upon  it 
by  hand,  improperly  made  use  of  a  rope  and  a  revolving  shaft  as  a 
hoist,  and  in  consequence  was  injured.  It  was  held  by  the  House  of 
Lords  that  he  was  not  entitled  to  compensation,  not  having  discharged 
the  onus  of  proving  that  the  accident  was  one  arising  out  of  his  em- 
ployment. 

In  the  case  of  Chilton  v.  Blair  Company,  Ltd.,  8  B.  W.  C.  C.  324, 
affirming  7  B.  W.  C.  C.  607,  a  workman  employed  to  turn  a  wheel  in  a 
rolling  machine  and  obliged  to  stand  upon  a  ligh  platform  while  do- 
ing so,  in  which  position  he  could  not  be  injt  red,  sat  upon  the  guard 
to  rest  himself  while  turning  the  wheel,  although  forbidden  to  sit,  re- 
sulting in  his  foot  being  caught  in  the  roller  and  seriously  and  perma- 
nently injured.  It  was  held  by  the  House  of  Lords,  all  the  judges 
concurring,  that  the  workman  was  acting  within  the  sphere  of  his  em- 
ployment, though  doing  his  work  in  the  wrong  way,  and  that  the  ac- 
cident arose  out  of  and  in  the  course  of  his  employment.  Earl  Lore- 
bum  in  his  opinion  said : 

"In  my  opinion,  Mckford,  J.,  sums  np  the  whole  of  the  facts  In  saying  this: 
'This  I  think  is  doing  his  work  in  a  wrong  way.  and  not  doing  something  out- 
side his  sphere.'  I  am  bound  to  say  that  I  think  it  is  an  extremdy  dear  case. 
Tills  is  the  very  Idnd  of  thing  for  which  the  act  was  passed." 

Other  English  cases  also  apply  as  the  test  to  determine  whether  the 
accident  arose  out  of  the  employment,  whether  the  order  which  was 
disobeyed  limited  the  sphere  of  the  workmen's  employment,  or  was 
merely  a  direction  not  to  do  certain  things,  or  to  do  them  in  a  certain 
way,  within  the  sphere  of  the  employment.  This  I  think  is  the  cor- 
rect principle  upon  which  to  decide  the  case  at  bar.  It  is  in  harmony 
with  the  provision  of  the  Workmen's  Compensation  Law  that  the  em- 
ployer shall  provide  compensation  without  regard  to  fault  as  a  cause 
of  the  injury ;  and  also  with  the  plain  intent  df  our  statute.  To  hold 
otherwise  would  be  to  permit  an  employer  by  means  of  a  comprehen- 
sive set  of  rules  to  render  the  statute  practically  nugatory.  In  the  case 
at  bar  the  prohibition  was  not  one  which  limited  the  sphere  of  the 
claimant's  employment,  but  simply  dealt  with  his  conduct  within  the 
sphere  of  his  employment  in  operating  the  press.  The  accident  did  not 
occur  by  reason  of  claimant  having  abrogated  to  himself  duties  which 
he  was  not  required  to  perform.  The  removal  of  the  piece  or  pieces 
of  steel  was  embraced  in  and  was  a  necessary  incident  of  his  work. 
The  act  which  he  did  was  no  different  in  kind  from  that  which  he  was 
employed  to  do,  but  he  did  it  in  a  prohibited,  and  very  likely  thought- 
less and  impulsive  manner. 

The  State  Industrial  Commission  was  justified  in  finding  that  the 
injury  was  one  arising  out  of  claimant's  employment  Hence  the 
award  should  be  affirmed.    All  concur. 
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(101  Mi8C.  Rep.  10) 

PEOPLE  ez  rel.  BROOKLYN  HEIGHTS  R.  CO.  v.  PUBLIO  SERVICE 

COMMISSION  OF  THE  FIRST  DIST. 

(Supreme  Court.  Special  Term,  New  Tork  Coun^.    August  13,  1917.) 

1.  Gebtiobabi  iSs»QO — DiBCBETion  or  Coifbt. 

A  writ  of  certiorari  la  a  discretionary  writ,  and  a  motion  may  be  made 
to  quash  It  either  upon  the  papers  upon  which  It  Is  granted  or  upon 
additional  affldavlta  before  or  after  return. 

2.  Cbbtiobabi  4=960 — ^Motion  to  Qttash — Showiro — SumoiKRCT. 

A  motion  to  quash  a  writ  of  certiorari  invokes  the  exercise  of  the  dis- 
cretion of  the  court,  and  the  motion  should  be  granted  wber^  it  api)ears 
that  the  writ  was  Improvldently  granted. 

3.  Stbeet  Railboads  «=>65)6 — Obdebs  or  CoiaassiON — Rbvisw — PsnnoN — 

Sufficiency.  " 

Petitions  which,  when  taken  as  a  whole,  amount  to  nothing  more  than  a 
sworn  statement  that  the  Public  Service  Commission  was  wrong,  tliat  its 
action  was  unjustlfled,  that  the  petitioners  are  aggrieved,  and  that  they 
ask  an  opportunity  to  review  the  orders  of  the  commission  in  the  courts, 
did  not  state  sufficient  grounds  for  the  issuance  of  a  writ  of  certiorari  to 
review  orders  directing  relators  to  provide  additional  cars  for  the  use  of 
the  public,  In  view  of  Code  Civ.  Proc.  §  2127,  providing  tttat  the  writ  can  be 
granted  only  in  a  proper  case. 

4.  Public   Sebvick  CoiofissiON   «=a35 — Obdebs — Rbvizw — Petition — Strrri- 

CIENOT. 

An  allegation  that  the  order  of  the  Public  Service  Commission  was  un- 
reasonable wUl  not  sustain  a  writ  of  certiorari. 

6.  Stbeet  Railboads  9=>Q6^ — Obdebs  or  Commission — Review — Showing — 

SOFFICIENCT. 

Where  not  only  the  petitions,  but  the  replying  afiidavits,  faU  to  disclose 
that  the  orders  of  the  Public  Service  Commission  requiring  relators  to 
provide  additional  cars  are  prima  fade  unreasonable,  unwarranted,  or  un- 
lawful, a  motion  to  quash  ex  parte  writs  of  certiorari  to  review  the  orders 
of  the  commission  should  be  granted. 

A.  Street  Railboads  «=s>65V^ — Obdebs  or  Goioossior — ^Review — ^Petitiors — 

SUFFICIENCT. 

Mere  allegations  that  It  may  be  Impossible  for  relators  to  obtain  the 
cars  within  the  time  fixed  by  the  Public  Service  Commission  or  within 
a  reasonable  time  are  insufficient  to  Justify  a  review  of  the  orders  of  the 
commission  by  certiorari  in  view  of  Public  Service  Commissions  Law  (Con- 
sol.  Laws,  c.  48)  I  22,  providing  that,  where  facts  arise  subsequent  to  the 
making  of  an  order  which  are  deemed  to  entitle  the  companies  to  a  modUl- 
cation  of  the  order  which  the  commission  has  made,  the  companies  have 
no  standing  in  court  until  they  have  exhausted  the  remedy  afforded  by  the 
statnte  and  have  given  the  commission  opportunity  to  afford  suitably  the 
relief  desired. 

Certiorari  by  the  People,  on  relatioti  of  the  Bi-ooklyn  Heights  Rail- 
road Company,  against  the  Public  Service  Commission  of  the  First 
District,  and  by  three  other  relators  against  the  same  defendant.  Mo- 
tions to  quash  granted,  with  costs  in  each  case. 

William  L.  Ransom,  of  New  York  City  (Godfrey  Goldmark,  of  New 
York  City,  on  the  brief),  for  the  motions. 

D.  A.  Marsh  and  George  D.  Yeomans,  both  of  Brooklyn,  and  Charles 
A.  Collin  and  John  L.  Wells,  both  of  New  York  City,  opposed. 
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ORDWAY,  J.  These  are  motions  to  quash  four  writs  of  certiorari 
granted  by  the  court  to  review  an  order  of  the  Public  Service  Com- 
mission directing  the  relators  to  provide  additional  cars  for  the  use 
of  the  public  on  the  several  railroads  of  the  relators.  The  writs  were 
granted  ex  parte,  and  the  defendants  now  move  to  quash  the  same  up- 
on affidavits  which  are  answered  by  affidavits  of  the  relators. 

[1,  2]  It  is  well  settled  that  the  writ  of  certiorari  is  a  discretionary 
writ,  and  that  a  motion  may  be  made  to  quash  the  same,  either  upon 
the  papers  upon  which  it  was  granted  or  upon  additional  affidavits,  and 
either  before  or  after  return  thereto.  Such  a  motion  invokes  the  ex- 
ercise of  the  discretion  of  the  court,  and  the  motion  should  be  granted 
where  it  appears  that  the  writ  was  improvidently  granted. 

In  these  cases  the  papecs  are  very  voluminous,  and  the  defendants 
argue  that  the  writs  should  be  quashed  on  the  ground  that  the  petitions 
therefor  are  insufficient  to  justify  the  allowance  of  the  writs,  and  on 
the  further  grounds  that  these  proceedings  are  not  conducted  in  good 
faith  or  for  the  real  purpose  of  reviewing  the  order  which  they  pur- 
port to  seek  to  review,  but  for  purposes  of  delay,  and  that  justice  and 
the  public  interests  will  not  be  promoted  by  allowing  the  writs  to 
stand. 

The  Court  of  Appeals  of  this  state  in  the  recent  case  of  People  ex 
rel.  New  York  &  Queens  Gas  Co.  v.  McCall,  219  N.  Y.  84,  113  N.  E. 
795,  Ann.  Cas.  1916E,  1042,  stated  the  grounds  for  sustaining  such  a 
writ  of  certiorari  and  vacating  the  order  sought  to  be  reviewed  as 
follows : 

"The  order  may  be  vacated  as  unreasonable  If  it  Is  contrary  to  some  pro- 
vision of  the  federal  or  state  Constitution  or  laws,  or  if  it  is  beyond  the 
power  granted  to  the  commission.,  or  if  It  Is  based  on  some  mistake  of  law,  or 
if  there  Is  no  evidence  to  support  it,  or  if,  having  regard  to  both  the  Interestii 
of  the  public  and  the  carrier,  it  is  so  arbitrary  as  to  be  beyond  the  ezerdse  of 
a  reasonable  discretion  and  Judgment." 

[3]  It  would  seem,  therefore,  that  it  is  necessary  in  order  to  justify 
this  court  in  granting  or  upholding  a  writ  of  certiorari  that  facts  should 
be  shown  which  tend  to  prove  the  existence  of  some  one  of  these  rea- 
sons for  vacating  the  order  sought  to  be  reviewed.  In  these  cases  the 
petitions  merely  state: 

"That  the  aforesaid  order  of  February  8,  1917,  is  erroneous  and  illegal,  and 
that  the  said  Public  Service  Commission  of  the  State  of  New  'Sork  for  the 
First  District  erred  to  the  prejudice  of  your  petitioner  in  making  the  same ; 
that  there  was  no  competent  proof  before  the  commission  of  the  facts  neces- 
sary to  be  proved  in  order  to  authorize  the  making  of  said  order  of  February 
S,  1917 ;  that  there  was  upon  all  the  evld«ice  such  a  preponderance  of  proof 
against  the  existence  of  facts  necessary  to  be  proved  in  order  to  authorize  the 
making  of  said  order  that  the  verdict  of  a  Jury  affirming  the  existence  thereof 
rendered  in  an  action  in  the  Supreme  Conrt  triable  by  a  Jury  would  be  set 
aside  by  a  court  as  against  the  weight  of  evidence ;  that  the  requirements  of 
said  order  of  February  8,  1917,  are  unjust,  unreasonable,  and  Illegal,  and  not 
warranted  by  the  proofs  taken  upon  the  hearings  before  the  said  commission ; 
that  the  said  Public  Service  Commission  of  the  State  of  New  York  for  the 
First  District  was  without  power  or  justification  to  make  said  order;  that 
the  action  of  said  commission  In  granting  said  order  was  arbitrary  and  un- 
reasonable, and  that  the  rules  of  law  affecting  the  rights  of  the  petitioner 
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hvre  been  violated,  to  Its  prejudice ;  that  the  proofs  taken  by  the  commission 
do  not  warrant  the  conclusion  that  your  petitioner  should  purchase  or  provide 
additional  surface  cars  to  the  extent  provided  In  said  order  and  within  the 
time  therein  provided;  that  compliance  with  said  order  would  amount  to  a 
conflscation  of  the  property  of  your  petitioner  and  be  a  taking  of  property 
without  due  process  of  law ;  and  that  the  said  order  of  the  said  commission 
should  be  set  aside  and  vacated." 

[4]  These  allegations  are  substantially  based  upon  the  provisions 
of  section  2140  of  the  Code,  staying  the  questions  to  be  determined 
by  the  court  upon  the  hearing  on  the  return  to  the  writ.  They  are 
not  supported  by  any  allegations  of  fact  whatsoever.  There  are  allega- 
tions in  paragraph  6  of  the  petitions  to  the  effect  that  the  relators  "pro- 
vided and  used  cars  sufficient  in  number  to  reasonably  accommodate 
passengers  offering  themselves  for  transportation  and  to  render  ade- 
quate service  or  facilities  for  the  transportation  of  passengers,"  etc., 
but  there  is  no  allegation  of  facts  tending  to  show  that  there  was  any 
evidence  before  the  Public  Service  Commission  to  that  effect,  or  no 
evidence  to  the  contrary,  and  the  allegations  of  paragraph  6  amount, 
at  most,  to  nothing  more  than  an  allegation  that  the  order  of  the  Pub- 
lic Service  Commission  was  unreasonable,  which  is  not  a  sufficient  rea- 
son for  sustaining  a  writ  of  certiorari.  While  allegations  of  fact  are 
contained  in  the  notice  of  February  27,  1917,  annexed  to  the  petitions 
as  Exhibit  A,  that  notice  is  not  verified,  nor  is  it  incorporated  in  the 
petitions,  except  as  a  notice  (petition,  par.  5),  por  is  it  alleged  that  the 
facts  therein  stated  were  before  the  commission  on  the  hearings. 

It  seems  to  me  that  the  allegations  of  the  petitions  upon  which  the 
writs  were  issued  are  mere  conclusions,  and  do  not  constitute  a  suffi- 
cient ground  for  the  issuance  of  the  writs.  The  petitions  taken  as  a 
whole  amount  to  nothing  more  than  a  sworn  statement  that  the  Public 
Service  Commission  was  wrong ;  that  its  action  was  unjustified ;  that 
the  petitioners  are  aggrieved;  and  that  they  ask  an  opportunity  to 
review  the  orders  of  the  Public  Service  Commission  in  the  courts. 
This  is  little  more  than  a  notice  of  appeal,  but  the  law  gives  the  rela- 
tors no  right  to  appeal  from  the  decisions  of  the  Public  Service  Com- 
mission. If  it  has  been  intended  to  give  them  such  right  of  appeal,  it 
would  undoubtedly  have  been  granted  by  the  statute.  Undoubtedly,  the 
relators  are  entitled  to  a  judicial  review  of  the  questions  of  law  which 
the  commission  must  be  deemed  to  have  decided  in  making  its  order 
(WadW  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  651,  35  Sup.  Ct.  214, 
59  Iv.  Ed.  405),  but  there  are  other  ways  of  obtaining  such  relief,  and 
it  does  not  follow  that  they  are  necessarily  entitled  to  that  review  by 
a  writ  of  certiorari.  That  writ  is  discretionary,  and  while  the  discre- 
tion is  not  an  arbitrary  one,  and  the  writ  should  be  allowed  in  a  prop- 
er case  (People  ex  rel.  Joline  v.  Willcox,  129  App.  Div.  267,  113  N.  Y. 
Supp.  861 ;  Id.,  194  N.  Y.  383,  87  N.  E.  517),  it  can  only  be  allowed 
where  the  petitioner  shows  a  proper  case  for  the  issuing  of  the  writ 
(Code,  §  2127),  and  it  should  not  be  allowed  except  where  sufficient 
reasons  therefor  are  shown  to  the  court. 

As  was  well  said  by  Mr.  Justice  Finch  in  People  ex  rel.  Heaney  v. 
Woods,  N.  Y.  Law  Journal,  March  29,  1916: 
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"This  motion  to  quash  writ  of  certiorari  Is  granted.  Section  212T  of  the 
Code  of  Civil  Procedure  requires  that  the  petition  must  show  a  proper  case 
for  the  Issuing  of  the  writ.'  It  would  seem  that  this  can  only  mean  that 
the  petition  must  set  forth  facts  from  which  an  inference  may  be  drawn  that 
an  injustice  has  been  done  the  relator.  There  must  be  set  forth  more  than  a 
mere  conclusion  of  the  relator.  A  compliance  with  this  requirement  will  tend 
to  make  a  motion  for  a  writ  of  certiorari  really  a  decision  as  to  the  suffi- 
ciency of  the  petition  Instead  of,  In  effect,  making  such  a  decision  a  mere  per- 
functory allowance  of  an  appeal." 

See,  also.  Matter  of  Rosenthal,  133  App.  Div.  733,  118  N.  Y.  Supp. 
241 ;  People  ex  rel.  Miller  v.  Peck,  73  App.  Div.  89,  92,  76  N.  Y. 
Supp.  328. 

[5]  The  relators  have  had  an  opportunity  to  supplement  the  bare 
allegations  of  their  petitions  in  their  replying  affidavits,  but  they  have 
failed  to  do  so.  A  careful  examination  not  only  of  the  petitions,  but 
of  the  replying  affidavits,  fails  to  disclose  a  single  fact  from  which  the 
court  can  determine  judicially  that  the  order  of  the  commission  is 
even  prima  facie  unreasonable,  unwarranted,  or  unlawful.  Under 
such  circumstances  this  court  cannot  determine  in  its  discretion  that 
there  is  reasonable  ground  to  believe  that  error  has  been  committed. 

As  I  observed  upon  the  argument  of  these  motions,  it  is  difficult  to 
discover  just  what  the  real  controversy  is  in  these  cases  or  what  the 
relator's  real  grounds  of  objections  are  to  the  order  complained  of. 
Although  there  is  some  intimation  that  the  relators  regard  the  in- 
creased number  of  cars  ordered  as  unnecessary,  the  papers  seem  to 
show  the  contrary,  and  so  far  as  I  can  make  out  the  only  points  that 
seem  to  be  really  in  dispute  are :  First,  as  to  the  character  of  the  cars, 
whether  they  ^ould  be  trailer  cars  or  motorcars;  and,  second,  as 
to  the  date  when  the  companies  should  be  required  to  put  them  into 
service.  As  to  the  first  point,  the  order  complained  of  does  not  pro- 
vide how  many  of  the  cars  shall  be  trailer  cars  and  how  many  shall 
be  motorcars.  There  is  nothing  in  the  papers  to  indicate  that  the  com- 
mission is  going  to  insist  upon  their  being  all  motorcars,  or  any  of 
them  motorcars.  It  is  true  that  the  plans  for  the  cars  must  be  ap- 
proved by  the  commission,  which  probably  includes  the  determination 
of  the  kind  of  cars,  but  until  the  commission  has  rejected  plans  for 
trailer  cars,  it  cannot  be  said  that  the  commission  intends  to  insist  up- 
on all  of  tiie  cars  being  motorcars.  The  commission  expressly  dis- 
claims any  intention  to  require  all  of  the  cars  to  be  motorcars.  So 
far  as  this  point  is  concerned,  it  seems  to  me  that  the  application  for 
the  writs  is  premature,  even  if  writs  should  be  allowed  in  such  case 
at  all.  As  to  the  second  point,  there  is  no  evidence  in  these  papers 
to  justify  the  conclusion  that  the  companies  cannot  obtain  the  cars 
ordered  and  put  them  into  service  by  the  date  fixed  in  the  order.  It 
is  true  that  the  companies  allege  that  they  may  find  it  impossible  to 
get  the  cars  by  that  date,  on  account  of  the  conditions  resulting  from 
the  war.  They  wrote  to  the  commission  on  June  1,  1917,  that  "an 
effort  will  be  made  to  ascertain  whether  cars  can  be  secured  to  con- 
form to  such  specifications  in  a  reasonable  time  at  a  reasonable  price." 
It  does  not  appear  from  the  papers  whether  they  have  made  such  effort 
or,  if  they  have,  what  was  the  result 
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[I]  Mere  allegations  that  it  may  be  impossible  to  obtain  the  cars 
by  the  date  fixed  by  the  commission  or  within  a  reasonable  time,  or  at 
a  reasonable  price,  are  insufficient  to  justify  a  review  of  the  order  by 
writs  of  certiorari.  There  is  no  allegation  in  the  papers  that  any  such 
facts  were  presented  to  the  commission  at  the  time  that  the  order 
was  made,  and  for  that  reason  writs  seeking  to  review  the  order  upon 
that  ground  would  now  be  improper.  Section  22  of  the  Public  Service 
Commissions  Law  provides  that,  where  facts  arise  subsequent  to  the 
making  of  an  order,  which  are  deemed  to  entitle  the  companies  to  a 
modification  of  the  order  which  the  commission  has  made,  the  com- 
panies have  no  standing  in  court  until  they  have  exhausted  the  remedy 
afforded  by  the  statute,  and  have  given  the  commission  opportunity  to 
afford  suitably  the  reUef  desired.  As  I  have  said,  it  does  not  appear 
that  such  facts  have  yet  arisen,  but,  if  they  do  the  companies  have 
their  remedy  under  section  22  of  the  law,  and  are  not  justified  in 
now  asking  the  court  to  review  on  this  ground  an  order  of  the  com- 
mission made  when  these  facts  were  not  before  them. 

The  relators  argue  that  these  writs  of  certiorari  do  not  act  as  a 
stay  of  the  order  of  the  commission,  and  that  therefore  they  do  not 
delay  the  operation  and  performance  of  the  order,  and  that  no  harm 
will  be  done  to  the  public  interests  by  allowing  them  to  review  the 
order  in  the  courts  by  these  writs.  They  do  not,  however,  state  that 
they  will  go  ahead  and  obey  the  orders  pendin|[  such  review,  and  it 
will  be  noticed  that  section  24  of  the  Public  Service  Commissions  Law 
provides  that: 

"If  tbe.defeodant  In  snch  action  [an  action  la  the  name  of  the  people  to  re- 
cover the  penalties  and  forfeitures  provided  for  In  the  statute]  shall  prove 
that  during  any  portion  of  the  time  for  which  It  Is  sought  to  recover  penalties 
or  forfeitures  for  a  violation  of  an  order  of  the  commission  the  defendant  was 
actually  and  In  good  faith  prosecuting  a  suit,  action  or  proceeding  in  the 
courts  to  set  aside  such  order,  the  court  shall  remit  the  penalties'  or  forfeitures 
Incurred  during  the  pendency  of  such  suit,  action  or  proceeding." 

See  People  ex  rel.  Joline  v.  Willcox,  129  App.  Div.  267,  273,  113  N. 
Y.  Supp.  861. 

It  seems  to  me  to  follow  from  this  that,  while  these  writs  of  cer- 
tiorari, if  allowed  to  stand,  do  not  actually  constitute  a  stay,  never- 
theless no  penalty  or  forfeiture  can  be  enforced  against  the  relators 
pending  such  certiorari  proceedings  for  failure  to  obey  the  order,  and 
therefore  that  the  relators  will  be  able  with  impunity  to  refuse  to  obey 
the  order  or  to  delay  compliance  therewith  during  the  pendency  of 
such  proceedings. 

In  my  opinion.  Public  Service  Commissions  should  not  be  hampered 
and  obstructed  in  their  eiforts  to  secure  increased  transit  faciUties  for 
the  public  of  this  city  by  proceedings  for  a  court  review  of  their  de- 
terminations, except  m  cases  where  it  clearly  appears  that  it  is  "nec- 
essary to  keep  them  within  the  law  and  protect  the  constitutional  rights 
of  the  corporations  over  which  they  were  given  control."  It  does  not 
seem  to  me  that  that  has  been  shown  in  these  cases,  and  in  the  exer- 
cise of  the  discretion  vested  in  the  court  the  motions  to  quash  these 
writs  should  be  granted,  with  $10  costs  in  each  case. 
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BBRO  T.  HBrrZLBB  BROS,  et  aL 

(Supreme  Court,  Appellate  DIrlslon,  Tblrd  Department.    September  13,  1917.) 

1.  Master  and  Sebvant  <g=>361 — Ikjttbixb  to  Sebvaitt— WoBKian's  Gomfkit- 

8ATI0N  Law— "Vehicle." 

Under  Workmen's  Comx>ensatlon  I/aw  (Consol.  Laws,  c.  67)  |  2,  group 
41,  as  amended  by  Laws  1914,  c.  316,  classing  as  extrahazardous  employ- 
ment the  operation,  otherwise  than  mi  tracks,  streets,  highways,  or  else- 
where, of  cars,  tnicks,  wagons,  or  other  vehicles,  and  rollers  and  engines, 
propelled  by  steam,  gas,  gasoline,  electric,  mechanical,  or  other  power  or 
drawn  by  horses  or  mules  a  scraper  about  6  feet  long  and  4%  feet  wide, 
used  to  remove  snow  from  Ice  which  was  to  be  cut,  must,  the  scraper  being 
a  mode  for  the  conveyance  of  Ice,  snow,  and  slush  and  operating  some- 
what on  the  principle  of  a  sledge,  be  termed  a  vehicle  within  the  act ;  this 
being  particularly  so  as  the  scraper  had  facilities  for  dumping  and  un- 
loading and  was  horse-drawn. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Vehicle.] 

2.  Master  and  Servant  «=>361 — ^Injttbibs  to  Servant— Workmen's  Compen- 

sation Act. 

As  the  unloading  of  the  ecraper  was  an  Incident  to  Its  operation,  and 
as  the  scraper  was  a  vehicle,  a  servant  who  injured  himself  in  unloading 
the  scraper  must  be  held  to  fall  within  the  section  declaring  the  op^ti- 
tlon  of  vehicles  to  be  extrahazardous. 

Cochrane,  J.,  dissenting. 

Appeal  from  Award  of  the  State  Industrial  Commission. 

Proceeding  by  Charles  Berg  for  compensation  under  the  Workmen's 
Compensation  Act  against  Hetzler  Bros.,  employer,  and  the  Standard 
Accident  Insurance  Company  of  Detroit,  Mich.  From  six  several 
awards  of  the  State  Industrial  Commission  in  favor  of  claimant,  the 
employer  and  insurance  carrier  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  [1]  In  March,  1916,  the  claimant,  while  engaged  in  re- 
moving snow  from  an  ice  field,  sustained  a  compression  or  laceration 
of  the  spinal  cord  resulting  in  paralysis  of  both  legs.  The  single 
question  presented  by  this  appeal  is  whether  the  implement  used  by  him 
in  his  work  was  a  "vehicle''  within  the  meaning  of  group  41  of  section 
2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67,  as 
amended  by  chapter  316,  Laws  of  1914),  which  at  the  time  the  claimant 
was  injured  named  as  a  hazardous  employment : 

"The  operation,  otherwise  than  on  tracks,  on  streets,  highways,  or  elsewhere 
of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by 
steam,  gas,  gasoline,  electric,  mechanical  or'  other  power  or  drawn  by  horses 
or  mules." 

AEsFor  other  euu  ms  lama  topic  &  KEY-NUMBBR  in  all  Ker-Numbered  OlgeaU  &  Iadexe> 
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The  impkment  is  designated  in  the  evidence  as  a  scraper,  conveyor, 
or  snow  carrier.  It  was  about  6  feet  in  length  and  41/2  feet  in  width, 
and  was  used  to  roughly  remove  the  snow  from  the  field  of  ice  to  the 
land,  being  followed  by  the  machine  scraper  which  cut  off  the  rough 
places,  cleaned  the  ice,  and  prepared  it  for  marking,  cutting,  and  har- 
vesting. In  construction  the  implement  was  very  similar  to  the  body 
of  the  pole  scraper  in  common  use.  It  was  drawn  by  a  horse  driven  by 
the  claimant,  who  walked  behind  it  holding  and  guiding  it  by  the  two 
handles  attached  thereto.  As  soon  as  it  had  been  filled,  which  in  the 
deep  snow  on  this  occasion  occurred  when  it  had  been  drawn  but  little 
more  than  its  length,  it  was  tipped  down,  thus  retaining  the  snow  with 
which  it  was  loaded,  and,  as  the  commission  finds,  it  was  then  used 
as  a  sled  to  carry  the  snow  to  the  place  where  it  was  to  be  dumped. 
The  dumping  place  was  on  the  land  often  50  or  60  feet,  and  at  times 
much  farther,  from  the  place  where  the  last  collection  of  snow  had  been 
made.  The  carrying  of  snow  by  the  scraper  across  ice  which  had  been 
cleared  of  snow.  An  earlier  method  of  removing  the  snow  had  been 
to  shovel  it  into  wagons  and  draw  it  to  the  dumping  place.  Upon  the 
implement  being  dumped,  it  evidently  rested  upon  projections  or  run- 
ners upon  its  face,  and  was  thus  drawn  back  to  the  place  where  it  was 
to  be  reloaded.  At  the  time  the  claimant  was  injured  the  scraper  or 
conveyor  was  filled  with  wet  snow  or  slush.  As  the  claimant  was  rais- 
ing the  handles  for  the  purpose  of  tipping  it  up  and  dumping  the  snow, 
the  weight  proved  too  heavy  for  him,  and  he  sustained  the  injuries  be- 
fore stated. 

In  May,  1916,  the  State  Industrial  Commission  disallowed  "the  claim 
as  not  being  within  the  act.  The  commission  later  reconsidered  its  ac- 
tion, and  made  the  six  several  awards  of  compensation  appealed  from. 

A  vehicle  is  defined : 

"1.  Any  carriage  moving  on  land,  either  on  wbeels  or  on  runners;  a  con- 
veyance. 2.  That  which  is  used  as  an  Instrument  of  conveyance,  transmission 
or  communication."  Century  Dictionary ;  Davis  v.  Petrlnovich,  112  Ala.  666, 
21  South.  344,  36  I*  R.  A.  615. 

"That  in  which  anything  is  carried;  a  carriage;  a  conveyance."  Worces- 
ter's Dictionary. 

"1.  That  in  or  on  which  any  person  or  thing  is,  or  may  be  carried,  as  a 
coach,  carriage,  wagon,  cart,  car,  sleigh,  bicycle,  etc.;  a  means  of  convey- 
ance; specifically  a  means  of  conveyance  upon  land.  2.  That  which  Is  used 
as  the  instrument  of  conveyance  or  communication ;  as,  matter  is  the  vehicle 
of  energy."  Webster's  Dictionary.  "The  word  "vehicle'  includes  every  de- 
scription of  carriage  or  other  artificial  contrivance  used,  or  capable  of  being 
used,  as  a  means  of  transportation  on  land."  V,  S.  Bev.  Stat.  S  4  (Comp.  St. 
1916,  I  4). 

"The  word  'vehicle"  shall  be  deemed  to  include  wagons  •  •  •  sleighs  or 
other  conveyances  for  persons  or  property."  New  York  City  Charter  (Fifth 
Avenue  Coach  Co.  v.  City  of  New  Xork,  194  N.  Y.  19,  86  N.  E.  824,  21  L.  B.  A. 
[N.  S.]  744,  16  Ann.  Cas.  685). 

The  term  "vehicle"  includes  a  threshing  machine  and  separator. 
Heib  v.  Town  of  Big  Flats,  66  App.  Div.  88,  73  N.  Y.  Supp.  86.  A 
covered  sleigh  drawn  by  horses  and  used  for  carrying  passengers  and 
property  is  a  "vehicle."  Marselis  v.  Seaman,  21  Barb.  (N.  Y.)  319, 
323. 
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The  appellant  has  cited  as  sustaining  his  contention  Ihe  cases  of 
Holtz  V.  Greenhut  &  Co.,  175  App.  Div.  878,  162  N.  Y.  Supp.  359, 
and- Wilson  v.  Dorflinger  &  Sons.  218  N.  Y.  84,  112  N.  E.  567.  In  the 
former  case  we  held  that  a  truck  operated  by  hand  should  be  excluded 
from  the  effect  of  group  41  for  the  reason  that  the  language  of  the 
group  indicated  that  the  vehicles  intended-  to  be  included  were  those 
only  which  were  power-propelled,  including  those  drawn  by  horses 
and  mules.  In  the  latter  case  the  decision  was  placed  upon  the  ground 
that  the  rule  of  ejusdem  generis  must  be  held  to  apply  to  group  41, 
and  that,  as  an  elevator  which  ran  up  and  down  bore  no  similarity 
either  in  construction  or  in  method  of  operation  to  the  vehicles  mention- 
ed in  group  41,  it  must  be  held  not  to  be  included  within  that  group. 
In  the  case  at  bar  the  implement  in  question  was  not  only  similarly 
operated,  being  power-propelled,  and  for  the  same  purposes,  but  its 
operation  was  attended  by  like  dangers,  as  the  operation  of  trucks 
and  sleds.  It  collected  its  load  in  the  same  manner  as  the  ordinary 
wheel  scraper,  but  conveyed  it  by  being  drawn  as  a  sled  rather  than  as 
a  truck. 

[2]  We  think  the  implement  must  be  held  to  have  been  a  vehicle, 
and  as  such  embraced  in  the  language  of  group  41,  "other  vehicles 
*  *  *  drawn  by  horses  or  mules."  The  act  of  unloading  it  was  an 
incident  of  its  operation,  and  hence,  if  a  vehicle,  an  injury  sustainea 
thereby  was  within  the  Workmen's  Compensation  Law.  It  may  be  no- 
ticed tfiat  doubt  in  the  future  as  to  the  proper  construction  of  the  pro- 
visions of  group  41  in  the  respect  here  considered  has  been  removed  by 
the  amendment  of  1916  (chapter  622)  which  has  added  the  words 
"movers  of  all  kinds." 

The  awards  should  be  affirmed. 

COCHRANE,  J.  (dissenting).  In  no  just  or  proper  sense  can  the 
implement  in  question  be  considered  a  "vehicle"  within  the  meaning  of 
group  41  of  section  2  of  the  Workmen's  Compensation  Law.  Its  pri- 
mary and  only  purpose  was  to  remove  the  loose  snow  from  the  surface 
of  the  ice  preparatory  to  harvesting  the  ice.  Conve)ring  the  snow  to  a 
convenient  place  of  deposit  was  merely  an  incident  of  the  work.  Be- 
sides the  claimant  was  not  injured  during  this  process  of  conveying  the 
snow.  As  well  might  it  be  held  that  the  ordinary  road  scraper  is  a 
vehicle  within  the  meaning  of  the  act.  That  and  other  devices  which 
might  be  mentioned  and  in  common  use  by  farmers,  manufacturers, 
and  others  are  merely  implements  for  the  accomplishment  of  some 
special  or  particular  kind  of  work  and  are  not  vehicles  either  in  the 
ordinary  sense  of  the  term  or  as  that  term  is  used  in  the  statute.  In 
Matter  of  Wilson  v.  Dorflinger  &  Sons,  218  N.  Y.  84,  112  N.  E.  567, 
the  court,  in  holding  that  an  ordinary  elevator  in  a  building  was  not 
within  the  statute,  said : 

"We  think  that  the  rule  of  ejusdem  generis  applies  to  group  41  and  tuat 
the  vehicles  therein  referred  to  are  structures  similar  to  those  previously  men- 
tioned, that  Is  to  say,  similar  to  cars,  trucks  or  wagons  operated  on  streets 
and  highways,"  and  that  the  contention  that  such  an  elevator  was  within 
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tbe  scope  of  group  41  was  "too  <ar-tetdied  to  be  Justified  by  any  canon  of 
statutory  interpretation." 

It  seems  to  me  that  there  is  certainly  as  much  difficulty  in  including  a 
snow  scraper  within  group  41  as  it  read  before  the  amendment  of 
1916,  as  there  was  in  including  an  elevator  within  that  group,  and  that 
the  reasoning  which  excludes  the  elevator  must  necessanly  exclude  the 
snow  scraper  or  other  similar  device. 


aOO  Mlsc:  Rep.  713) 

CONLET  V.  PIKH. 

(Supreme  Court,  Appellate  Term,  First  Department    July  19,  1917.) 

Ijajiolobd  and  Tenant  €=»205 — Assionment  of  Rents— Con vebsion. 

Where  a  debtor  assigned  the  rents  of  improved  premises  to  its  creditor 
until  the  sum  of  $1,000  should  be  paid,  and,  after  tbe  creditor  had  receiv- 
ed $500,  executed  a  bond  and  mortgage  covering  the  land  to  the  defendant's 
assignor,  and  thereafter  assigned  the  rents  to  the  defendant,  the  firsl  cred- 
itor, having  no  Interest  in  the  land,  had  no  claim  prior  to  that  of  the  de- 
fendant, and  hence  could  not  hold  him  liable  for  a  conversion  of  rents. 

Bljur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  William  F.  Conley  against  Max  Fine.  Prom  a  judgment 
of  Seventh  District,  Municipal  Court,  Borpugh  of  Manhattan,  in  favor 
of  plaintiff,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1917,  before  LEHMAN,  BiJUR,  and  ORD- 
WAY,  JJ. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff,  of  New 
York  City,  of  counsel),  for  appellant. 

Ingram,  Clark,  Taylor  &  Schenck,  of  New  York  City  (Warren  A. 
Schenck,  of  New  York  City,  of  cotmsel),  for  respondent 

LEHMAN,  J.  The  defendant  herein  appeals  from  a  judgment 
against  him  in  an  action  wherein  the  plaintiff  claims  that  the  defendant 
has  converted  certain  rents  which  belonged  to  the  plaintiff  under  an 
assignment  of  rents.  It  appears  undisputed  that  on  September  27, 
1916,  the  Ronele  Construction  Company  owned  certain  improved  prem- 
ises and  executed  and  delivered  to  the  plaintiff  an  assigiunent  of  rents 
thereof  until  the  sum  of  $1,000  then  owing  to  the  plaintiff  was  fully 
paid,  with  interest.  On  October  11,  1916,  the  plaintiff  was  repaid  the 
sum  of  $500,  with  interest,  leaving  still  unpaid  the  sum  of  $500,  and 
interest.  On  October  14,  1916,  the  Ronele  Construction  Company  ex- 
ecuted a  bond  and  mortgage  covering  the  same  premises  to  one  Slater, 
who  assigned  the  same  to  the  defendant.  On  the  same  date  the  con- 
struction company  executed  and  delivered  to  the  defendant  an  as- 
signment of  rents.  All  these  instruments  were  recorded  by  the  de- 
fendant on  October  16,  1916.  On  or  about  the  1st  day  of  Novem- 
ber, 1916,  the  defendant  entered  into  possession  of  the  premises  with 
the  consent  of  the  mortgagor,  and  since  that  time  has  collected  the 
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rents.  More  than  c«ie  month  after  the  defendant  was  in  lawful  pos- 
session of  the  premises  the  plaintiff  recorded  his  assignment  of  rents. 
Upon  tliese  undisputed  facts  the  court  below  has  held  that  the 
defendant  is  liable  to  the  plaintiff  for  the  rents  received  by  him  as 
mortgagee  in  possession. 

There  can  be  no  doubt  but  that,  when  the  Ronele  Construction  Com- 
pany mortgaged  the  premises  to  defendant's  assignor,  the  plaintiff  had 
no  lien  upon  the  premises  superior  to  the  mortgage.  If  the  assign- 
ment of  rents  constituted  an  interest  in  or  incumbrance  on  the  prop- 
erty, then  it  would  come  under  the  Recording  Act,  and  it  is  only  be- 
cause the  court  in  the  case  of  Harris  v.  Taylor,  35  App.  Div.  462, 
54  N.  Y.  Supp.  864,  decided  that  an  assignment  of  rents  in  no  wise 
affected  the  title  to  the  land  that  it  held  tiiat  an  assignment  of  rents 
need  not  be  recorded.  There  can  be  no  doubt  that  upon  the  foreclo- 
sure of  the  mortgage  the  purchaser  would  obtain  absolute  title  to  the 
property  free  from  any  claim  that  he  must  pay  over  the  rents  to  the 
assignee,  for  the  rents  are  an  incident  of  the  ownership.  If  a  party 
could  make  a  valid  assignment  of  rents  which  need  not  be  recorded, 
but  could  nevertheless  be  enforced  against  a  purchaser  for  value  with- 
out notice,  the  door  would  obviously  be  open  to  all  kinds  of  fraud. 
The  mortgagee  in  this  case,  of  course,  did  not  by  virtue  of 
his  mortgage  become  the  legal  owner  or  obtain  a  right  to  possession, 
and  incidentally  to  collect  the  rents,  but  when  the  mortgagor  put  him 
in  possession,  the  mortgagor  retained  only  a  right  to  redemption,  and 
practically  all  other  rights  and  incidents  of  ownership  passed  to  the 
mortgagee.  It  seems  to  me  plain  that,  if  the  assignee  of  the  rents 
received  no  interest  of  any  kind  in  the  land,  but  only  an  assignment  of 
personal  property,  he  can  make  no  claim  for  the  rents  as  against  the 
mortgagee  in  possession,  whose  rights  to  the  rent  are  an  incident 
of  his  interest,  and  that  consequently  the  mortgagee  in  possession,  the 
defendant  in  this  case,  cannot  be  held  for  conversion.  In  other  words, 
since  the  mortgagee  in  possession  has  really  an  interest  in  the  land 
and  receives  the  rent  as  an  incident  to  such  interest,  I  can  see  no 
theory  upon  which  a  person  having  no  interest  in  the  land  and  no 
privity  with  the  mortgagor  can  claim  such  rents  as  personal  property 
belonging  to  him.  The  learned  justice  below  has,  however,  held  that 
the  Appellate  EHvision  of  this  department  has  practically  so  decided 
in  the  case  of  Harris  v.  Taylor,  supra,  and  it  must  be  admitted  that 
there  are  some  expressions  in  the  c^inion  of  that  case  which  lend 
much  weight  to  his  contention.  In  that  case  a  receiver  of  rent  ap- 
pointed in  a  foreclosure  action  instituted  by  a  junior  mortgagee  was 
directed  to  pay  over  the  rents  received  by  him  to  a  prior  mortgagee 
who,  in  addition  to  his  mortgage,  also  had  an  assignment  of  rents. 
On  the  other  hand,  in  the  recent  case  of  Wiggins  v.  Freeman,  174 
App.  Div.  304, 160  N.  Y.  Supp.  448,  the  Appellate  Division  of  the  Sec- 
ond Department  held  that  a  receiver  of  rents  appointed  in  a  fore- 
closure action  must  apply  the  rents  received  upon  the  mortgage,  and 
may  not  pay  it  to  an  assignee  of  rents  claiming  under  an  assignment 
made  after  the  mortgage.  It  distinguishes  the  case  of  Harris  v.  Tay- 
lor as  follows: 
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"There  the  aaslgnment  by  tbe  mortgagor  of  rents  thereafter  to  fall  due  was 
made  to  the  holder  of  a  prior  mortgage  upon  the  same  premises,  and  was  made 
expressly  as  a  'further  security'  for  the  payment  of  the  sum  due  or  to  become 
due  on  that  mortgage.  Hence  that  authority  has  no  application  to  the  present 
altiiation." 

The  distinction  which  the  court  there  sedcs  to  make  does  not,  how- 
ever, seem  to  me  quite  dear  or  entirely  borne  out  by  the  reasoning 
of  the  opinions  in  Harris  v.  Taylor,  supra.  In  that  case  the  court 
points  out  that  the  prior  mortgagee  is  entitled  to  the  rents,  not  by  vir- 
tue of  his  mortgage,  but  by  virtue  of  his  assignment,  and  that  it  is 
immaterial  whether  the  assignment  was  executed  prior  to  or  after 
the  mortgage  imder  foreclosure  so  long  as  it  was  executed  prior  to 
the  time  when  the  second  mpr^ge  acquired  a  lien  on  the  rent  by 
the  appointment  of  a  receiver.  Moreover,  it  seems  to  me  that  no 
logical  distinction  can  really  be  made  between  imrecorded  assign- 
ments made  prior  or  subsequent  to  a  mortgage  so  long  as  they  are 
made  by  a  mortgagor  having  legal  title  and  possession.  In  either  case 
the  mortgagor  mortgages  his  entire  estate  as  security,  and  the  mort- 
gagee receives  it  free  from  unrecorded  liens  upon  or  interests  in  the 
land,  and  in  neither  case  can  the  mortgagor  or  his  assignee  claim  that 
by  virtue  of  a  prior,  assignment  of  personalty  the  mortgage  covers 
less  than  the  mortgagor's  full  estate  with  all  its  incidents.  On  the 
other  hand,  I  cannot  think  that  the  Appellate  Division  in  the  earlier 
case  ever  intended  to  be  tmderstood  as  holding  that  a  prior  unre- 
corded assignment  of  rents  concededly  not  conveying  an  interest  of 
any  kind  in  the  land  could  in  any  way  reduce  the  interest  or  legal 
or  equitable  rights  of  a  subsequent  mortgagee.  In  that  case  the  facts 
were  that  at  the  time  when  the  receiver  was  appointed  a  prior  mort- 
gagor held  an  assignment  of  rents  and  was  receiving  rents  thereunder. 
The  junior  mortgagee's  right  to  have  such  a  receiver  appointed  for 
his  benefit  depended  either  upon  the  specific  assignment  of  rents  or 
upon  the  willingness  of  the  court  to  exercise  its  equitable  powers  on  the 
ground  that  the  security  was  inadequate.  In  that  case  the  junior  mort- 
gagee could  plainly  not  claim  that  under  the  specific  assignment  of 
rent  made  after  the  assignment  to  the  prior  mortgagee,  he  obtained 
rights  superior  to  those  of  the  prior  assignee.  On  the  other  hand, 
if  he  asked  the  court  to  appoint  a  receiver,  he  would  be  met  by  the 
situation  that  a  mortgagee  who  on  application  to  the  court  would  have 
a  prior  right  to  the  appointment  of  a  receiver  was  already  receiv- 
ing the  rents  by  virtue  of  an  assignment  of  rents  as  additional  security 
for  his  mortgage.  In  such  circumstances  a  court  of  equity  would  not 
sequester  the  rents  for  the  benefit  of  the  second  mortgagee  merely  be- 
cause his  mortgage  was  not  adequate  security  for  the  debt,  but  the  sec- 
ond mortgagee  would  naturally  be  required  to  present  additional  proof 
to  show  Uiat  the  prior  mortgagee  should  not  equitably  be  permitted 
to  continue  to  receive  the  rents  under  hJs  assignment.  The  statements 
in  the  opinions  in  that  case  should  not  be  given  wider  application  than 
is  required  under  the  peculiar  circumstances  of  that  case. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  com- 
plaint dismissed,  with  costs. 

ORDWAY,  J.,  concurs.    BIJUR,  J.,  dissenting. 
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WILUAM  V.  STEIN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    July  17,  1917.) 

1.  Schools  and   School  Dibtbicts  «=»8 — Psitatb   SoHooi>-Turnoir— Cok- 

TRACT— MEBOKB. 

Tbe  catalogue  of  a  acbool,  sent  to  a  prospective  pupil's  parent,  and  tbe 
written  application  of  such  parent  for  tbe  pupil's  admittance,  accepted  by 
the  owner  of  the  school,  were  tbe  contract  between  the  parties,  and  what 
was  said  prior  to  the  signing  of  the  application  was  merged  in  such  con- 
tract 

2.  Schools  ano   Scbool  Dibtbicts  «s»8 — ^Pbivatx  Schooit-Oontbact  tor 

BOABD  AND  Tuition. 

Where  a  contract  between  parents  and  a  school  was  entire  and  indivisi- 
ble, providing  that  pupils  were  entered  for  the  entire  sdiool  year,  the  own- 
er of  the  school,  having  fully  performed',  or  offered  to  perform,  was  enti- 
tled to  recover  the  full  amount  due  under  the  contract,  though  defendants 
girl  left  before  expiration  of  the  first  term  of  the  year. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  George  William  against  Abraham  Stein  and  Camilla 
Stein.  From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

Noble,  Estabrook  &  McHarg,  of  New  York  City  (Herbert  Noble, 
of  New  York  City,  of  counsel),  for  appellant. 
John  McLaren,  of  New  York  City,  for  respondents. 

ORDWAY,  J.  The  plaintiff  seeks  to  recover  from  the  defend- 
ants $407.46,  the  balance  plaintiff  claims  to  be  due  and  owing  on  a 
contract  for  the  board  and  tuition  of  a  daughter  of  the  defendants 
at  the  school  of  Miss  Sa)nvard,  plamtiff 's  assignor. 

The  complaint  alleges  an  agreement  for  the  entire  school  year. 
The  answers  of  both  defendants  deny  making  such  an  agreement,  but 
admit  contracting  and  paying  for  the  first  term  of  the  school  year. 

The  proof  is  that  a  representative  of  the  school  called  and  spoke 
with  the  defendant  Camilla  Stein,  the  mother,  about  the  entrance 
of  the  daughter  into  the  school.  It  is  conceded  that  at  that  time  de- 
fendant had  a  catalogue  of  the  school  and  an  application  blank.  The 
latter,  which  was  afterwards  signed  and  sent  by  Mrs.  Stein  to  Miss 
Sayward,  contained  the  following: 

"I  hereby  apply  for  the  admission  of  my  daughter  to  Miss.  Sayward  at 
Overbrook,  Pa.,  for  the  school  year,  according  to  the  terms,  rules,  and  regu- 
lation in  their  catalogue,  to  all  of  which  I  agree,  and  answer  the  following 
questions.    •    •    •" 

The  catalogue  contained,  among  other  things,  the  following: 

"Attention  is  drawn  to  the  following  notice:  It  is  understood  that  pupils 
are  entered  for  the  entire  school  year,  and  no  reduction  vrtll  be  made  for 
absence  or  withdrawal,  except  in  cases  of  protracted  illness.    •     •    •  " 
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The  defendant  Mrs.  Stein  testified  that  she  had  a  catalogue  of  the 
school,  but  that  she  "just  glanced  through  it"  and  did  not  read  it,  and 
again  that  she  "did  not  read  it  carefully  enough."  No  claim  is  made 
that  the  girl  left  the  school  Tjecause  of  protracted  illness.  She  entered 
September  29,  1915,  and  left  January  13,  1916,  before  the  expiration 
of  the  first  term.  At  the  conclusion  of  the  entire  case,  the  justice  of 
the  Municipal  Court  dismissed  the  complaint,  saying: 

"I  hereby  find  and  decide  that  the  complaint  in  this  case  must  be  dis- 
missed for  the  reason  that  the  plaintiff  has  failed  to  prove  any  damage.  All 
that  plaintiff  could  recover  were  the  profits  she  would  have  made  had  defend- 
ants lived  up  to  the  contract  alleged  in  the  complaint.  The  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  cost  to  the  plaintiff 
of  providing  defendants'  daughter  with  the  tuition,  lodging,  etc.,  provided  in 
the  contract,  and  there  is  nothing  in  the  evidence  to  show  what  that  differ- 
ence is.  Judgment  in  favor  of  the  defendants  dismissing  the  complaint,  with 
costs." 

The  plaintiff's  evidence  is  to  the  effect  that  the  representative  of  the 
school  called  and  had  a  conversation  with  the  defendant,  at  which  time 
they  "talked  about  the  catalogue  and  the  things  that  were  in  it."  Fur- 
ther: 

"Mrs.  Stein  asked  me  about  the  terms,  and  I  quoted  the  terms  of  the  cata- 
logue and  told  her  the  girls  were  entered  by  the  year."  S.  M.  p.  6. 

[1]  This  is  denied  by  Mrs.  Stein,  but  the  catalogue  and  the  written 
application,  accepted  by  Miss  Sayward,  were  the  contract,  and  what 
was  said  by  the  parties  prior  to  signing  the  application  was  merged 
in  the  contract. 

[2]  The  contract  is  entire  and  indivisible,  and  plaintiff,  having  ful- 
ly performed,  or  offered  to  perform,  is  entitled  to  recover  the  full 
amount  due  thereunder.  Kabus  v.  Seftner,  34  Misc.  Rep.  538,  69  N. 
Y.  Supp.  983.  Such  a  contract  for  board  and  tuition  of  a  pupil  in 
a  school  is  entire,  and  it  cannot  be  separated  or  apportioned.  Starr 
V.  Iviftchild,  40  Barb.  541.  The  respondent's  counsel  in  his  brief  on 
this  appeal  does  not  undertake  to  support  the  judgment  on  the  theory 
on  which  the  judge  decided  the  case  below,  but  claims  that  the  judg- 
ment should  be  affirmed  on  the  theory  that  no  contract  for  the  entire 
school  year  was  entered  into  between  the  plaintiff's  assignor  and  the 
defendants,  but  this  was  not  the  theory  on  which  the  judge  decided 
the  case ;  he  did  not  decide  that  the  evidence  was  insufficient  to  show 
that  this  contract  was  entered  into;  the  reason  he  gives  for  the  dis- 
missal of  this  ccmiplaint  is  merely  that  the  plaintiff  has  not  shown  that 
he  was  damaged. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.    All  concur. 
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DOHBETY  y.  MUTUAL  LIFE  INS.  00,  OP  NBW  TORK. 
(Supreme  Conrt,  Trial  Tenu,  Saratoga  County.    S^tembet,  1917J 

1.  Nahes  «=3l4 — PRKsuMPnoR — Idertitt  of  Namk  and  Pebsoh. 

Identity  of  name  Is  prima  fade  evidence  of  identity  of  person. 

2.  Inbubancb  «=3>640(2) — Life  Insxtbance — Faii.uke  to  Pi^eao  Misbepbeseh- 

TATION. 

In  suit  on  a  life  policy,  where  tbe  insurer  did  not  plead  In  its  answer 
insured's  misrepresentation  in  answer  to  a  question  relating  to  whetber 
he  had  ever  been  treated  in  any  asylum  or  sanitarium,  such  misrepresen- 
tation cannot  be  considered. 

3.  Insubance  «=9665(3)— Lira  Inbubarob— False  Arsweb  iir  APFiJOAnoR — 

SumciENCT  or  Bvidencb. 

In  suit  on  a  life  policy,  evidence  heid  to  sustain  finding  that  Insured 
had  been  treated  for  alcoholism. 

4.  Insubance  «=3292 — Liib  Irbubarce— Avoidarck  ov  Pouct — ^Fatse  Ar- 

sweb  in  Appucation. 

Where  insured,  applying  for  Ufe  insurance,  the  application  forming  part 
of  tbe  policy,  falsely  answered  that  he  had  not  been  treated  for  alcohol- 
ism, the  false  answer,  being  material  to  the  risk,  voided  the  policy. 

Action  by  Anna  Doherty  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York.    Complaint  dismissed. 

Clarence  E.  Sutherland,  of  New  York  City,  for  plaintiff. 
Frederick  L.  Allen  and  Murray  Downs,  both  of  New  York  City, 
for  defendant. 

WHITMYER,  J.  On  July  1,  1913,  defendant  issued  a  policy  of 
insurance  for  $1,(X)0  on  the  life  of  one  James  Doherty,  of  Palmer, 
Saratoga  county,  N.  Y.,  payable  to  his  wife,  the  plaintiff:  He  died  on 
December  12,  1914.  The  premiums,  two  in  number,  were  paid.  Proofs 
of  death,  in  proper  form,  were  duly  filed.  Defendant  tendered  and 
offered  judgment  for  the  amount  of  the  premiums,  with  interest,  but 
refused  to  pay  the  policy.  The  offer  was  not  accepted.  Hence  the 
action.  Defendant  admits  the  allegations  of  the  complaint,  bint  sets 
up  an  affirmative  defense  to  the  effect  that  the  policy  did  not  become 
effective  because  of  fraudulent  misrepresentations  in  the  application. 
This  was  in  writing,  and  was  made  June  21,  1913.  The  particular 
misrepresentations  pleaded  are  the  answers  to  the  questions  from  Nos. 
17  to  22,  both  inclusive,  and  the  answer  to  question  No.  24.  Of  these 
it  will  be  sufficient  to  set  forth  the  answers  to  the  six  subdivisions  of 
question  No.  24,  namely : 

"(a)  Have  you  used  wine,  spirits,  or  malt  liqnors  during  the  past  year? 
No.  (b)  If  so,  what  has  been  your  dally  average  in  i)a8t  year?  None,  (c) 
How  much  have  you  used  in  any  one  day  at  the  most?  None  in  past  three 
years,  (d)  Have  you  been  intoxicated  during  the  past  five  years?  Once  in 
past  five  years,  (e)  Have  you  ever  taken  treatment  for  alcoholic  or  drug 
habit?  No.  (f)  If  a  total  abstainer,  how  long  have  you  been  so?  Three 
years." 

On  the  trial  defendant  claimed  misrepresentations  in  the  said  an- 
swers to  No.  24,  and  also  in  the  answer  to  No.  30,  namely,  "Have  you 
ever  been  under  treatment  at  any  asylum,  cure,  hospital  or  sanita- 

4s»For  oUier  cases  sea  same  topic  t  KBT-NUMBBR  in  all  Kay-Numbered  Digests  t  Indexaa 


Digitized  by 


Google 


Sup.  Ct)  DOHBBTT  V.  HX7TUAI.  UFB  INS.  OO.  889 

rium?"  which  was  answered  "No."  The  evidence  shows  that  "James 
Doherty"  was  at  the  Whitesboro  sanitarium,  in  Oneida  county,  N.  Y., 
for  three  weeks  in  July,  1910.  That  was  and  is  a  sanitarium  for  the 
treatment  of  alcoholism  and  narcotism.  That  was  the  extent  of  the 
evidence.  Plaintiff  did  not  produce  any  in  denial  or  explanation,  but 
moved  for  the  direction  of  a  verdict  in  her  favor.  And  defendant 
moved  for  one  in  its  favor. 

[1]  Identity  of  name  is  prima  facie  evidence  of  identity  of  person. 
Hatcher  v.  Rocheleau,  18  N.  Y.  92;  People  v.  Snyder,  41  N.  Y.  403 
People  V.  Smith,  45  N.  Y.  779;  Trebilcox  v.  McAlpine,  46  Hun,  473 
Layton  v.  Kraft,  111  App.  Div.  846,  98  N.  Y.  Supp.  72;  Hoffman  v 
Metropolitan  Life  Ins.  Co.,  135  App.  Div.  742,  119  N.  Y.  Supp.  978 
Douler  V.  Prudential  Ins.  Co.,  143  App.  Div,  539,  128  N.  Y.  Supp.  396. 

That  being  so,  the  evidence  is  sufficient  to  show  that  the  insured  was 
at  a  sanitarium  where  alcoholism  and  narcotism  were  treated  for  a 
period  of  three  weeks  at  a  time  prior  to  the  issuance  of  the  policy. 

[2]  But  defendant  did  not  plead  a  misrepresentation  in  the  answer 
to  question  No.  30,  relating  to  treatment  at  such  a  place.  Therefore 
such  a  misrepresentation  cannot  be  considered  (25  Cyc.  p.  921 ;  Elmer 
V.  Mutual  Benefit  Life  Ass'n,  64  Hun,  639,  19  N.  Y.  Supp.  290;  Stud- 
well  V.  Charter  Oak  Ins.  Co.,  17  Hun,  602;  Ryan  v.  Prov..Ins.  Co., 
79  App.  Div.  323,  79  N.  Y.  Supp.  460),  unless  it  is  embraeed-in  ques- 
tion No.  24,  subdivision  (e),  relating  to  the  taking  of  treatment  for 
alcoholic  or  drug  habit.  That  question  does  not  refer  to  treatment 
at  a  particular  place.  The  former  does.  So  that,  if  the  treatment  at 
the  sanitarium  was  for  either  of  the  habits  specified  in  question  No.  24, 
subdivision  (e),  the  effect  of  same  may  be  gonsidered  under  that  ques- 
tion. The  insured  was  at  the  sanitarium  for  three  weeks.  The  ques- 
tion, "Was  he  treated  there?"  although  plaintiff's  objection  to  same 
was  overruled,  was  not  answered.  In  his  application  he  stated,  in  ef- 
fect, that  he  had  not  used  wine,  spirits,  or  malt  liquors,  but  had  been 
a  total  abstainer  for  three  years,  and  had  been  intoxicated  once  in 
five  years.    No  other  evidence  was  produced. 

[3]  It  is  enough  to  sustain  a  finding  that  he  was  treated  for  alco- 
holism. And  plaintiff  so  concedes,  in  effect,  because  she  has  presented 
a  request  to  so  find  and  the  same  has  been  found. 

[4]  So  that  the  answer  of  the  insured  was  not  true,  and,  since  it  was 
made  in  the  application,  which  forms  part  of  the  policy,  and  was  ma- 
terial to  the  risk,  it  voids  the  policy.  Rakov  v.  Bankers'  Life  Ins.  Co.. 
164  App.  Div.  645,  150  N.  Y.  Supp.- 55;  Archer  v.  Equitable  Life  Ins. 
Co.,  169  App.  Div.  43,  154  N.  Y.  Supp.  519,  affirmed  218  N.  Y.  18,  112 
N.  E.  433 ;  Kazprzyk  v.  Met.  Life  Ins.  Co.,  79  Misc.  Rep.  263,  140  N. 
Y.  Supp.  211 ;  Mutual  Life  Ins.  Co.  v.  L.  Hilton-Green,  241  U.  S.  613, 
36  Sup.  Ct.  676,  60  L.  Ed.  1202.  There  is  no  evidence  to  show  that 
defendant  knew  about  the  treatment  when  it  issued  the  policy,  and  the 
claim  of  estoppel  is  without  force.  Cases  supra.  Defendant  is  there- 
fore entitled  to  a  dismissal  of  the  complaint. 

Findings  accordingly. 
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DALEY  T.  BOSTON  &  M.  B.  B. 

(Supreme  Court,  Trial  Term,  Saratoga  County.    September,  1917.) 

CoinuERCE  «=»27(7) — Raii.boads — Fkdebal  Eicflotbxs'  Liabiutt  Act. 

A  brakeman  Injured  while  assisting  In  staking  out  on  a  siding  in  New 
York  for  attachment  to  an  interstate  train  an  empty  freight  car,  billed  to 
a  foreign  railroad's  terminal  in  New  York,  having  been  sent  to  the  point 
of  accident  from  a  point  In  New  York,  was  injured  in  interstate  commerce 
within  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat  65  (Comp. 
St.  1916,  §§  8657-S6C5);  his  train  taaving  come  from  Vermont  to  New 
York. 

Action  by  Michael  J.  Daley,  Jr.,  against  the  Boston  &  Maine  Rail- 
road.   Motion  for  general  verdict  for  plaintiff  ordered  to  be  granted. 

Leary  &  Fullerton,  of  Saratoga  Springs,  for  plaintiff. 
Jarvis  P.  O'Brien,  of  Troy,  for  defendant 

WHITMYER,  J.  The  action  is  negligence.  It  has  been  brought 
under  the  federal  Employers*  Liability  Act.  On  a  certain  day  in  Feb- 
ruary, 1916,  car  No.  38240  belonging  to  the  Galveston,  Houston  &  San 
Antonio  Railroad  ran  off  the  track  and  went  down  an  embankment 
at  Johnsonville,  N.  Y.,  while  it  was  being  staked  out  from  a  siding, 
connecting  with  defendant's  railroad,  to  be  attached  to  one  of  defiend- 
ant's  trains,  which  was  on  the  main  track  and  had  come  from  North 
Bennington,  Vt.  The  engine  had  been  uncoupled  from  the  train  and 
was  being  used  to  stake  out  the  car.  Plaintiff  was  a  brakeman  in 
defendant's  employ,  and  was  on  the  top  of  the  car,  where  it  was  his 
duty  to  be,  and  was  assisting  in  the  work,  when  it  went  down.  He 
went  with  it  and  was  injured.  And  he  claims  that  his  injuries  were 
due  to  defendant's  negligence.  Defendant  is  a  common  carrier,  en- 
gaged in  interstate  and  intrastate  commerce.  At  the  time  it  was  op- 
erating a  local  freight,  made  up  of  loaded  and  empty  cars,  from  North 
Bennington,  Vt.,  to  Mechanicville  or  Rotterdam  Junction,  N.  Y.  Cars 
had  been  picked  up  at  different  stations  along  the  line,  and  this  one 
was  being  picked  up.  Its  last  trip  had  been  from  Oswego,  N.  Y., 
whence  it  had  brought  a  load.  It  was  empty  at  the  time  of  the  acci- 
dent, and  was  billed  to  Rotterdam  Junction,  N.  Y.  That  is  defend- 
ant's terminal  in  this  state.  In  effect,  that  was  the  evidence  relating 
to  the  nature  of  the  work,  whether  intrastate  or  interstate.  At  the 
end  of  plaintiff's  case  defendant  moved  for  a  dismissal  on  the  ground 
that  plaintiff  had  failed  to  make  out  a  case.  Decision  was  reserved. 
The  motion  was  renewed  at  the  end  of  the  evidence.  Decision  was 
reserved,  and,  pending  same,  questions  relating  to  defendant's  negli- 
gence, plaintiff's  freedom  from  contributory  negligence,  and  to  his 
damage  were  submitted  to  the  jury.  The  findings  were  that  defend- 
ant was  negligent,  that  plaintiff  was  free  from  contributory  negligence, 
and  that  his  damage  was  $8,500.  Thereupon,  plaintiff  moved  for  a 
general  verdict  and  defendant  moved,  under  section  999  of  the  Code 
of  Civil  Procedure,  to  set  aside  the  findings.  The  evidence  is  suffi- 
cient to  sustain  the  findings.    The  only  question  is  as  to  the  nature 
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of  the  work,  whether  it  was  interstate  or  intrastate.  Defendant  is 
a  common  carrier  engaged  in  both  kinds  of  commerce.  At  the  time 
in  question  it  was  operating  a  train,  made  up  of  loaded  and  empty 
cars.  The  train  had  come  from  North  Benningfton,  Vt.,  and  had  reach- 
ed Johnsonville,  N,  Y.  In  operating  it  defendant  was  engaged  in  in- 
terstate commerce.  Plaintiff  was  a  brakeman  on  it.  While  on  it,  he 
was  engaged  in  interstate  commerce.  When  Johnsonville  was  reached, 
the  engine  was  detached  for  the  purpose  of  staking  out  a  car  on  a 
siding  and  connecting  it  with  the  train.  The  car  was  sent  to  Johnson- 
ville from  Oswego,  N.  Y.,  loaded  with  flour.  At  the  time  in  question 
there  was  no  load  in  it,  and  it  was  billed  to  Rotterdam  Junction,  de- 
fendant's terminal  in  this  state.  Where  it  was  to  be  sent  after  reach- 
ing that  place  does  not  appear.  It  belonged  to  a  foreign  railroad. 
While  plaintiff  was  on  it,  in  a  place  where  it  was  his  duty  to  be,  and 
while  he  was  assisting  in  the  work,  he  was  injured.  The  work  he  was 
doing  was  incidental  to  his  main  work.  While  he  was  doing  it,  his 
relationship  to  his  train  remained.  And  that  is  so  even  if  he  was  en- 
gaged in  intrastate  commerce  at  the  time.  It  is  "the  effect  of  the  in- 
jury upon  interstate  commerce"  which  controls.  By  his  injuries  the 
work  of  interstate  commerce  was  interrupted,  and  he  is  therefore  en- 
titled to  the  benefit  of  the  act.  Southern  Ry.  Co.  v.  U.  S.,  222  U.  S. 
20-27,  32  Sup.  Ct.  2,  56  L.  Ed.  72;  Second  Employers'  Liability  Cases, 
223  U.  S.  1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44; 
Carr  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  17  Misc.  Rep.  346,  136  N.  Y.  Supp. 
501,  affirmed  238  U.  S.  260,  35  Sup.  Ct.  780,  59  L.  Ed.  1298. 

The  motion  for  a  general  verdict  in  favor  of  plaintiff  is  therefore 
granted. 

Order  accordingly. 


BALCOM  V.  BLLINTUCH  &  TARFITZ. 
In  re  ZURICH  GENERAL  ACCIDEXT  &  LIABILITY  INS.  CO.,  limited. 
(Supreme  Court,  Appellate  DlvUlon,  Tblrd  Department.    September  13,  1917.) 

1.  Hastbb  and  Sebvant  €=»361 — ^Wobkmeh'b  Compensation  Law— Injury  to 

SKBVANT "APPUANCr." 

Plaintiff,  who  was  injured  while  operating  a  moving  picture  machine 
the  motive  power  of  wlilch  was  electricity,  the  presence  o£  electricity 
having  nothing  to  do  with  the  injury,  was  not  entitled  to  compensation 
under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  2,  group  12, 
as  amended  by  Laws  1916,  c.  822,  designating  as  a  hazardous  employment 
the  "construction,  installation,  repair  or  operation  of  electric  power  lines, 
dynamos  or  appliances  and  power  transmission  lines" ;  a  moving  picture 
machine  not  being  an  "appliance"  within  the  law. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Appliance.] 

2.  Mastkb  and  Sebvant  iSs=>361  —  Wobkusn's  CoMPENaATioN   Law  — CoN- 

STBucTioN — "Appliance." 

The  word  "appliance,"  as  used  in  Workmen's  Compensation  Law,  §  2, 
group  12,  as  amended  in  1916,  must  be  considered  as  limited  by  the  words 
with  which  It  is  associated. 
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3.  Mastbb    and    SsRTAifT    «s>391— WoBKioEK's    CoHFKiraATioir    Law— CoR- 

BTBUCTION. 

An  employmoit  cannot  be  treated  as  lia2ardou8  unless  the  law  fairly 
construed  declares  it  to  be  such. 

Appeal  from  State  Industrial  Commission. 

Proceedings  for  compensation  under  the  Workmen's  Compensation 
Law  by  Harvey  C.  Balcom  against  Ellintuch  &  Yarfitz,  employers,  and 
the  Zurich  General  Accident  &  Liability  Insurance  Company,  Limited, 
insurance  carrier.  From  an  award  of  tJie  State  Industrial  Commission 
in  favor  of  claimant,  the  employers  and  insurance  carrier  appeal 
Award  reversed,  and  claim  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Alfred  W.  Andrews,  of  New  York  City  (John  N.  Carlisle,  of 
Albany,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
Albany,  of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  single  question  presented  by  this  appeal  is  whether 
the  State  Industrial  Commission  was  in  error  in  holding  that  a  mov- 
ing picture  machine  was  an  "appliance"  within  the  meaning  of  the 
Workmen's  Compensation  Law,  as  amended  by  Laws  1916,  c.  622, 
which  provided  as  a  hazardous  employment  the  "construction,  instal- 
lation, repair  or  operation  of  electric  light  and  electric  power  lines, 
dynamos,  or  appliances,  and  power  transmission  lines." 

The  facts  are  undisputed.  The  claimant  at  the  time  of  sustaining 
the  injury  was  a  licensed  operator  of  an  automatic  moving  picture  ma- 
chine, the  motive  power  of  which  was  electricity  to  the  extent  of  one- 
eighth  of  one  horse  power.  The  commission  has  found  as  a  conclusion 
of  fact  that  while  the  claimant  "was  engaged  in  operating  the  said 
electrical  appliance  his  right  hand  was  struck  by  a  projecting  shaft, 
thereby  causing  bruises  of  the  terminal  phalange  of  the  thumb  of  that 
hand  in  which  developed  an  abscess,  by  reason  of  which  he  was  dis- 
abled from  working  *  *  *  lAYz  weeks."  The  claimant  testified 
that  something  happened  in  the  bottom  magazine  which  drove  his 
thumb  against  "the  drive  machine" ;  also  that  the  crank  shaft,  on  the 
head  of  which  was  the  lower  magazine,  projected  beyond  the  machine, 
and  that  as  he  went  to  open  the  lower  magazine  he  struck  his  right 
thumb  against  the  crank  shaft  thereby  sustaining  bruises  from  which 
an  abscess  of  the  bone  developed. 

[1,2]  No  claim  is  made  that  operating  a  moving  picture  machine 
was  of  itself  one  of  the  specified  hazardous  employments,  but  the 
award  appealed  from  has  been  made  upon  the  theorj'  that  a  moving 
picture  machine  was  an  "appliance"  within  the  language  of  group  12 
before  quoted.  In  this  we  think  the  commission  was  in  error.  While 
the  word  "appliances"  is  a  general  term,  it  may  be  limited  with  respect 
of  the  subject-matter  in  relation  to  which  it  is  used.    People  v.  Rich- 
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ards,  108  N.  Y.  137.  148, 15  N.  E.  371,  2  Am.  St.  Rep.  373.  The  word 
is  used  in  group  12  in  connection  with  the  repair  or  operation  of  elec- 
tric light  and  electric  power  lines,  dynamos,  and  power  transmission 
lines.  Plainly  the  application  of  the  rule  of  ejusdem  generis  precludes 
the  construction  claimed  by  the  respondent.  The  word  "appliances" 
must  be  considered  as 'limited  by  the  words  with  which  it  is  associated. 
Holtz  V.  Greenhut,  175  App.  Div.  878,  1-62  N.  Y.  Supp.  359;  Pardy 
V.  Boomhower  Grocery  Co.,  164  N.  Y.  Supp.  775.  The  motor  which 
applied  the  current  to  the  moving  picture  machine  might  properly  be 
called  an  appliance  within  the  meaning  of  group  l2,  and  had  the  claim- 
ant been  injured  while  operating  the  motor  a  very  different  question 
would  be  presented.  It  can  hardly  be  said,  however,  that  the  machine 
to  which  the  electricity  was  applied,  simply  resulting  in  the  machine 
being  put  in  motion,  was  itself  an  appliance  within  group  12.  The 
operation  of  the  machine  by -electricity  or  the  presence  of  electricity 
had  nothing  whatever  to  do  with  causing  the  injury  to  claimant  The 
injury  would  have  been  sustained  had  the  machine  been  operated  by 
means  of  water  or  any  other  motive  power.  The  only  connection  be- 
tween the  electric  power  and  claimant's  injury  was  that  electric  power 
operated  the  machine  upon  coming  in  contact  with  which  the  claim- 
ant was  injured.  As  well  might  it  be  claimed  that  a  person  struck  by 
the  revolving  crank  of  a  washing  machine,  the  operating  power  of 
which  was  electricity,  was  injured  by  an  electrical  appliance.  Cars 
and  machinery  of  all  kinds  are  operated  by  electricity,  yet  it  cannot  be 
said  that  such  mere  consumers  of  electric  current  are  in  themselves 
electrical  appliances. 

[3]  An  emplo}mient  cannot  be  treated  as  hazardous  unless  the  law 
fairly  construed  declares  it  to  be  such.  We  cannot  give  the  act  a 
strained  construction  for  the  purpose  of  bringing  within  it  an  employ- 
ment not  intended  by  the  Legislature  to  be  embraced  within  it. 
Tomassi  v.  Christensen,  171  App.  Div.  284,  156  N.  Y.  Supp.  905.  It 
is  not  for  us  to  speculate  whether  every  employe  injured  through  the 
operation  of  a  power  machine  should  be  entitled  to  receive  compensa- 
tion under  the  Workmen's  Compensation  Law.  As  was  said  in  Matter 
of  Wilson  V.  Dorflinger  &  Sons,  218  N.  Y.  84,  112  N.  E.  567: 

"It  may  be  observed,  however,  that  the  courts  are  not  concerned  with  the 
wisdom  of  the  legislation  under  consideration  when  they  are  engaged  in  con- 
struing a  statute.  Their  only  purpose  is  to  ascertain  the  true  meaning  and 
Intent  of  the  lawmakers." 

The  award  should  be  reversed,  and  Ihe  claim  dismissed.    All  concur. 
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PAYNB  V.  lADTZ  BROS.  &  CO. 
(Caty  Court  of  Buffalo.    September  6,  1916.) 

1.  CoNTBAcis  €=>155 — Construction. 

Where  a  soap  company  giving  premium  coupons  with  Its  products  print- 
ed in  Its  premium  catalogue  that  it  would  redeem  premium  coupons  only 
when  mailed  or  presented  to  It  by  the  purdiaser  of  the  products  from 
which  the  coupon  was  taken,  and  a  later  catalogue  urged  customers  not 
to  sell  or  trade  their  premium  coupons  to  trading  stamp  brokers,  etc.,  but 
to  do  their  trading  *ith  the  company,  and  not  to  throw  away  their  money 
by  disposing  of  their  coupons  to  trading  stamp  brokers,  the  later  statement 
in  the  catalogue  Implied  If  It  did  not  recognize  the  right  of  coupon  holders 
to  dispose  of  them,  thus  n^atlvlng  the  prior  restriction,  reproduced  in 
the  later  catalogue  on  the  Inside  of  the  front  cover,  since  a  contract  must 
be  strictly  construed  against  Its  maker. 

2.  CONXBACTS  ®=>ig — Modification  of  Ojte^ 

An  advertiser  offering  premium  coupons  with  his  products  has  the  right 
at  any  time  to  modify  his  offer  in  any  particular  through  the  same  medliun 
that  the  original  offer  was  made. 

3.  Contracts  ^=322(1) — Knowlbdob  of  Offer. 

Before  a  binding  contract  can  be  made  with  one  advertising  an  c^er, 
the  person  acting  under  the  offer  must  know  of  It,  and  it  is  Immaterial 
whether  or  not  the  advertiser  knows  that  work  has  been  done  by  any  one 
under  any  offer  at  any  time. 

4.  Co.NTBACTS  ®=>28(3) — Offer  and  Acceptance. 

A  binding  contract  with  an  advertiser  Is  effected  when  work  is  perform- 
ed by  one  taking  advantage  of  the  offer,  and  the  only  thing  then  necessary 
Is  for  the  one  who  has  done  the  work  to  bring  his  claim  to  the  attention 
of  the  advertiser,  when  he  Is  entitled  to  the  rewards  offered  by  the  adver- 
tisement. 

6.  Contracts  <S=>22(1) — Offer  to  Give  Pbemtdm  fob  Goupons — ^Persons  En- 
titled TO  Take  Advantage. 

Where  a  soap  company  giving  premium  coupons  with  Its  products,  by 
advertisement  unconditionally  offered  to  give  transportation  tickets  for 
coupons,  knowing  that  brokers  were  dealing  with  its  coupons,  and  that 
large  quantities  thereof,  issued  and  acquired  by  holders  before  the  adver- 
tising was  don^,  could  be  presented  for  tickets,  such  offer  was  open  to  any 
one  holding  coupons  acquired  either  before  or  after  it  was  madev  whether 
presented  by  a  trading  stamp  broker  or  by  the  original  holder. 

6.  Damages  <S=  120(1) — Breach  of  Contbact^Pbemittic  Coupon  Offeb. 

In  an  action  by  a  trading  stamp  broker  against  a  soap  company  giving 
premium  coupons  for  breach  of  contract  to  issue  transportation  tickets  for 
coupons,  the  measure  of  plaintiff's  damages  was  the  highest  market  value 
of  the  tickets  when  plaintiff  broker  was  entitled  to  receive  them,  i.  e., 
when  be  presented  his  coupons. 

Action  by  Robert  D.  Payne  against  Lautz.Bros.  &  Co.,  a  corpora- 
tion.   Judgment  for  plaintiff. 

George  A.  Keating,  of  Buffalo  (William  F.  Wierling,  of  Buffalo,  of 
counsel),  for  plaintiff. 
George  C.  Riley,  of  Buffalo,  for  defendant 

NOONAN,  J.  The  plaintiff  is  a  stamp  and  premium  broker,  a  new 
business  that  has  grown  up  since  the  introduction  of  trading  stamps 
and  premium  coupons  in  the  cranmercial  world  to  accelerate  trade. 

The  defendant  company  is  one  of  the  oldest,  largest,  and  best- 
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known  manufacturers  of  soap  and  kindred  products  in  the  country. 
In  order  to  stimulate  its  business  it  has  for  years  been  advertising  tliat 
it  would  give  certain  premiums  in  return  for  coupons  in  the  wrappers 
around  its  soap  and  other  products. 

In  his  business  as  a  stamp  and  coupon  broker  the  plaintiff  prior  to 
May  1,  1916,  acquired  by  trade  and  purchase  some  500,000  or  600,000 
of  Uie  coupons  from  the  wrappers  used  on  defendant's  products.  On 
May  1,  1916,  the  defendant  commenced  to  advertise,  on  the  billboards 
in  the  city  and  by  placards,  and  small  handbills  or  dodgers,  that  it 
-would  give  an  adult's  round-trip  ticket  to  Crystal  Beach  for  25  of  its 
coupons  and  a  round-trip  ticket  for  a  child  for  15  coupons.  These  tick- 
ets at  the  ticket  office  of  the  Lake  Erie  Excursion  Company  would  cost 
25  cents  and  15  cents,  respectively.  On  this  advertising,  as  first  put 
out,  there  were  no  restrictions  whatever,  except  that  the  coupons  had 
to  be  exchanged  for  the  tickets  at  the  Lautz  premium  stores.  During 
the  latter  part  of  May  the  plaintiff  took  100,000  of  the  coupons  ob- 
tained from  defendant's  products  of  the  kind  mentioned  in  the  ad- 
vertisements above  referred  to  and  presented  them  at  the  office  of  the 
defendant  on  Manover  street  and  demanded  4,000  Crystal  Beach 
tickets  for  adults,  these  tickets  being  of  the  retail  value  of  25  cents 
each.  The  defendant  refused  to  deliver  the  tickets,  and  the  plaintiff 
has  brought  this  action  to  recover  their  retail  value  of  $1,000. 

There  is  considerable  dispute  as  to  when  the  demand  was  made  by 
the  plaintiff  for  these  tickets,  but  I  am  inclined  to  think  that  he  has 
shown  by  a  fair  preponderance  of  evidence  that  the  demand  was  made 
on  May  29,  1916.  I  think  the  plaintiff  is  corroborated  in  his  testimony 
to  this  effect  by  some  of  the  defendant's  own  witnesses  and  by  other 
facts  and  circumstances  in  the  case.  In  the  latter  part  of  May  or  the 
first  part  of  June,  1916,  the  defendant  changed  the  character  of  its 
Crystal  Beach  advertising  by  putting  certain  restrictions  in  the  same. 
There  is  some  dispute  as  to  when  this  change  was  made,  but  I  think 
that  I  am  clearly  justified  from  the  evidence  in  the  case  in  finding  that 
these  changes  were  not  ordered  made  until  on  or  after  June  1,  1916, 
and  that  such  changes  did  not  become  effective,  so  far  as  the  public 
was  concerned,  tmtil  some  time  after. 

The  plaintiff  contends  that  he  has  a  right  to  exchange  these  coupons, 
all  concededly  accumulated  before  May  1,  1916,  for  Crystal  Beach 
tickets  in  accordance  with  defendant's  public  offers,  made  as  above  in- 
dicated on  and  after  May  1,  1916.  The  defendant  contends  that'the 
Crystal  Beach  advertising  was  only  a  part  of  its  advertising,  and  that 
it  must  be  construed  in  connection  witfi  all  its  other  advertising,  par- 
ticularly in  connection  with  its  premium  catalogues,  and  that  its  offers 
contemplated  that  the  wrappers  would  be  presented  by  the  users  of  its 
products,  and  not  by  stamp  and  coupon  brokers. 

In  order  that  the  facts  may  clearly  appear,  a  somewhat  extensive  ref- 
erence to  the  advertising  of  the  defendant  is  necessary. 

The  coupons  presented  by  plaintiff  were  practically  all  from  the  fol- 
lowing bnuids  of  soap  made  by  defendant :  "Acme,"  "Home  'Trade," 
"Marseilles,"  and  "Naptha."  'The  printing  on  the  outside  of  the  "Mar- 
-seilles"  and  "Acme"  wrappers,  outside  of  the  trade-mark  or  adver- 
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tising  part,  was  practically  the  same.  It  contains  simply  directions  as 
to  how  the  holders  of  the  coupons  could  take  advantage  of  the  oflfer. 
There  are  no  restrictions  as  to  the  transfer  of  the  coupons  nor  as  to 
who  shall  present  tiiem.  The  outside  of  the  "Naptha"  and  "Home 
Trade"  wrappers  contain  no  directions  for  forwarding  cottons.  On 
the  inside  of  the  wrappers  of  the  "Acme,"  "Marseilles,"  and  "Naptha" 
soap  there  were  coupons  in  the  lower  left-hand  comer  on  which  was 
printed  this  notice: 

"Drop  us  a  postal  and  we  will  send  you  free  our  illnatrated  premium  cata- 
logue." 

These  coupons  on  the  inside  were  the  ones  to  be  cut  out  and  for- 
warded. There  were  no  coupons  printed  on  the  inside  of  the  "Home 
Trade"  wrappers,  and  to  carry  out  defendant's  premium  scheme  the 
name  "Home  Trade  Soap"  on  the  outside  of  the  wrapper  was  cut  out 
and  used  as  a  coupon. 

It  will  be  noticed  that  none  of  these  wrappers  in  and  of  them- 
selves contained  any  restrictions  as  to  the  manner  of  using  the 
coupons  printed  on  the  same. 

The  defendant  issued  two  kinds  of  premium  catalogues,  one  known 
as  its  "Partial  List  of  Premiums  given  for  Lautz  Premium  Coupons," 
and  the  other  known  as  its  "Premium  Catalogue."  On  the  face  of  this 
so-called  "Partial  List"  was  a  fac  simile  of  the  coupons  printed  on  the 
various  wrappers.  These  partial  lists  were  the  ones  to  which  the  de- 
fendants gave  very  general  circulation.  They  were  always  on  hand 
for  distribution  at  the  home  office  and  at  the  branch  stores.  The  only 
thing  in  the  way  of  a  restriction  printed  in  its  so-called  "Partial  List  of 
Premiums"  is  found  on  the  last  page  in  the  middle  paragraph  at  the 
bottom,  and  reads  as  follows: 

"We  reserve  the  right  to  substitute  other  premiums  when  our  customers 
order  more  than  twelve  pieces  of  any  one  premium  number." 

The  so-called  "Premium  Catalogue"  was  not,  according  to  the  tes- 
timony of  defendant's  own  witnesses,  in  general  circulation.  There 
was  always  a  limited  sui^ly  at  the  various  places  of  business  to  be 
handed  to  persons  on  application.  The  September,  1912,  and  February, 
1913,  issues  of  this  catalogue  contained  no  restrictions  whatever.  The 
issues  of  July,  J913,  and  July,  1914,  contained  the  reservation  noted 
above  in  the  sp-called  "Partial  List"  tc^ether  with  the  further  notice 
as  follows: 

"Important. 

"Do  not  exchange  your  trading  stamps.  We  give  you  better  value.  It  has 
come  to  our  notice  that  certain  unscrupulous  persona  are  redeeming  our  con- 
pons  for  trading  stamps  at  a  far  less  value  than  they  are  worth,  and  to  pro- 
tect our  customers  we  will  In  future  only  redeem  such  coupons  when  mailed 
or  presented  to  us  by  the  one  who  purchased  the  products  from  which  the 
wrapper  was  taken." 

The  catalogue  of  November,  1915,  contained  the  reservation  men- 
tioned in  the  "Partial  List"  and  the  restriction  above  noted  under 
the  word  "Caution"  instead  of  under  the  word  "Important."  In  all  of 
the«e  premium  lists  the  notices  of  reservation  above  referred  to  were 
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in  the  front  part  of  the  catalogue.  In  the  isstie  of  November,  1915,  in 
addition  to  the  reservations  and  caution  above  referred  to,  there  is,  on 
the  inside  of  the  last  page,  the  following  statement  or  notice: 

"Do  Not  Exchange  Premium  Coupons  for  Trading  Stampa 
"Cuatomers  Please  Bead. 

"Those  who  sell  or  trade  their  Leutz  premium  coupons  to  trading  stamp  can- 
vassers, dealers,  or  speculators  do  ao  at  a  big  loss  to  themselves,  because  we 
give  more  than  four  times  the  value  In  premiums  than  they  give  in  money  or 
in  stamps. 
••Do  Not  Cheat  Tonrself. 

"Onr  prices  to  you  are  based  on  the  cost  to  us,  and  Inasmuch  as  we  are 
buying  premiums  in  such  great  quantities,  you  naturally  receive  the  beneflt 
of  these  exceptionally  low  prices.    The  more  coupons  you  save,  the  better 
value  we  can  give  you,  as  it  enables  us  to  buy  cheaper. 
"How  to  Get  FuU  Value. 

"Do  your  trading  with  us.  Do  not  throw  away  year  money  by  disposing  of 
your  Lautz  premium  coupons  to  trading  stamp  dealers.  The  only  way  to  get 
full  value  for  your  premium  coupons  is  to  send  them  direct  to  us. 

"lAUtz  Bros.  &  Co." 

[1]  It  seems  to  me  that  the  above  statement  printed  by  the  defend- 
ant clearly  implies,  if  it  does  not  absolutely  recognize,  the  right  of 
the  holders  of  its  coupons  to  dispose  of  them  to  trading  stamp  and 
coupon  brokers,  and  that  the  effect  of  this  is  to  negative  the  "Caution" 
printed  opposite  the  inside  of  Ae  front  cover.  A  person  reading  the 
catalogue  would  have  the  right  to  rely  upon  the  statement  on  the  in- 
side of  the  last  cover  as  being  the  more  favorable  to  himself  on  the 
well-established  theory  that  a  contract  must  be  strictly  construed, 
against  the  maker  of  it.  Marshall  v.  Sackett  &  Wilhelms  Co.,  166 
App.  Div.  141,  151  N.  Y.  Supp.  1045.  If  this  view  of  the  effect  of  the 
divergent  statements  in  the  same  catalogue  is  correct,  it  does  not  make 
much  difference  whether  or  not  the  plaintiff  saw  this  premiimi  cata- 
logue. 

Since  the  restriction  in  the  so-called  "Partial  List"  in  no  way  re- 
lated to  the  right  of  the  holders  of  these  coupons  to  transfer  the  same, 
and  the  statement  in  the  back  part  of  the  "Premium  Catalogue"  im- 
plies, if  it  does  not  absolutely  recognize,  the  right  to  traffic  in  such 
coupons,  I  am  of  the  opinion  that  this  plaintiff  is  not  bound  by  any 
restrictions  in  the  so-called  "Partial  List"  or  in  the  "Premium  Cata- 
logue" of  the  defendant,  and  that  he  has  the  right  to  present  all  the 
coupons  that  he  holds  to  the  defendant,  and  is  entitled  to  receive  there- 
for any  premiums  which  he  may  choose,  restricted  only  by  the  limi- 
tation as  to  number  above  referred  to  in  the  so-called  "Partial  List." 

If  this  conclusion  as  to  the  rights  of  the  plaintiff  under  the  cata- 
logue advertising  is  correct,  then  what  are  his  rights  under  the  unre- 
stricted Crystal  Beach  advertising?  To  my  mind  the  real  question  is 
whether  or  not  this  large  quantity  of  coupons,  admittedly  collected 
before  May  1,  1916,  can  be  used  in  taking  advantage  of  an  unre- 
stricted offer  made  by  the  defendant  after  May  1,  1916;  in  other  words, 
can  coupons  acquired  before  an  offer  was  made  be  a  valid  claim 
under  such  offer,  or  must  the  right  of  the  holder  of  such  coupons 
be  restricted  by  the  offers  in  force  at  the  time  of  their  accumulation  ? 

[2-4]  In  arriving  at  a  conclusion  in  this  case  it  will  be  profitable  to 
consider  how  contracts  like  the  one  upon  which  plaintiff  is  relying  are 
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made.  The  first  move  must  come  from  the  adv6rtiser,  and  he  has 
the  right  at  any  time  to  modify  his  offer  in  any  particular  through 
the  same  medium  that  the  original  oflfer  was  made.  See  Cyc.  245 
et  seq.,  and  cases  cited  therein.  He  can  protect 'himself  by  all  kinds 
of  restrictions  or  he  can  leave  the  offer  wide  open.  Before  a  bind- 
ing contract  can  be  made  the  person  acting  under  the  offer  must  know 
of  the  offer,  and  it  is  immaterial  whether  or  not  the  advertiser  knows 
that  work  has  been  done  by  any  one  under  any  offer  at  any  time.  A 
binding  contract  is  effected  at  the  time  the  work  is  performed  by  the 
one  taking  advantage  of  the  offer,  and  the  only  thing  then  necessary 
is  for  the  one  who  has  done  the  work  to  bring  his  claim  to  the  at- 
tention of  the  advertiser,  and  he  then  is  entitled  to  the  rewards  or 
premiums  offered  under  the  advertisement.    See  Cyc.  supra. 

The  defendant  in  the  case  at  bar  had  been  offering  these  premiums 
for  many  years.  Whenever  it  changed  its  form  of  advertising  it  must 
have  known  and  taken  into  consideration  the  fact  that  there  were 
a  great  number  of  outstanding  coupons  that  it  was  liable  to  be  called 
upon  to  redeem  under  the  offer  then  being  made. 

In  determining  the  liability  of  the  defendant  we  must  bear  in  mind 
that  its  advertisements  put  out  on  May  1,  1916,  in  the  form  of  poster, 
placards,  and  handbills,  was  absolutely  unrestricted.  It  contained  no 
reference  whatever  to  any  of  its  previous  advertising  of  any  form. 
There  are  no  restrictions  as  to  who  shall  present  the  tickets  and  no 
prohibition  as  to  their  transfer.  It  was  an  unconditional  offer  to  give 
an  adult's  round-trip  ticket  for  25  coupons  and  a  child's  round-trip 
ticket  for  15  coupons.  It  was  made  with  the  full  knowledge  of  the 
fact  that  brokers  were  dealing  in  its  coupons,  as  is  conclusively  shown 
by  its  own  cautions  in  its  own  advertising.  It  was  made  also  with 
the  knowledge  that  large  quantities  of  its  own  coupons  issued  and 
acquired  by  Sie  holders  thereof  before  the  advertising  was  done  could 
be  presented  for  such  tickets,  because  none  of  the  coupons  bore  any 
date,  and  the  defendant  had  no  way  of  distinguishing  between  those 
acquired  before  or  after  the  making  of  its  offer. 

[5]  My  opinion  is  that,  since  the  defendant  had  the  right  to  change 
its  offer  at  any  time,  this  unrestricted  offer  of  May  1,  1916,  was  open 
to  any  one  to  take  advantage  of  with  coupons  acquired  eitiier  before 
or  after  such  offer  was  made,  and  that  it  makes  no  difference  wheth- 
er said  coupons  were  presented  by  a  broker  or  by  the  persons  who 
actually  used  the  soap. 

[6]  If  I  am  right  in  my  conclusions,  it  follows  that  the  plaintiff 
is  entitled  to  recover,  and  that  the  only  remaining  question  is  the  meas- 
ure of  damages.  I  think  the  proper  rule  to  apply  in  this  case  is  the 
highest  market  value  of  the  Crystal  Beach  tickets  at  the  time  the 
plaintiff  was  entitled  to  receive  same,  which  was  25  cents  each. 

The  plaintiff  is  therefore  entitled  to  recover  $1,000,  and  interest 
thereon  from  May  29,  1916,  together  with  the  costs  of  this  action,  and 
I  am  entering  judgment  accordingly. 
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DIBTZ  V.  SOLOMONWITZ  et  aL 
(Supreme  Court,  Appellate  Divlsicm,  Tlilrd  D^artment.    September  IS,  1917.) 
Masteb  and  Sebvant  ^=»385(17) — iNJiFBUca  to  Sebvant — ^Wobkukn's  Cou- 

PENSATION. 

Workznen's  Compensation  Law  (Consol.  Laws,  c.  67)  g  29,  as  amoided  by 
Laws  1914,  c.  41,  declares  that,  If  a  workman  entitled  to  compensation  be 
injured  or  killed  by  the  negligence  or  wrong  of  another  not  In  the  same 
employ,  such  injured  workman,  or  In  case  of  death  his  dependents,  shall, 
before  any  suit  or  claim  under  the  law,  elect  whether  to  take  compensa- 
tion or  pursue  the  remedy  against  such  other,  and  that.  If  he  elect  to  take 
compensation  tmder  the  law,  the  cause  of  action  against  such  other  shall 
be  assigned  to  the  state  for  the  benefit  of  the  state  Insurance  fund,  if  com- 
pensation be  payable  therefrom,  and  otherwise  to  the  person  or  association 
or  corporation  liable  for  the  payment  of  such  compensation,  and  If  he 
elect  to  proceed  against  such  other,  the  state  insurance  fund,  person,  asso- 
ciation, or  corporation,  shall  contribute  only  the  deficiency  between  the 
amount  of  the  recovery  against  such  person  actually  collected  and  the 
compensation  provided  for  by  the  law.  Claimant,  a  workman,  who  was 
assaulted  by  members  of  a  rival  labor  union,  presented  his  claim  to  the 
State  Industrial  Commission,  and  such  claim  contained  a  recital  of  elec- 
tion to  accept  compensation  awarded  by  the  commission  In  lieu  of  any 
cause  of  action  against  any  other  person,  and  stated  that  In  consideration 
of  such  compensation  claimant  assigned  his  cause  of  action  to  the  state 
insurance  fund,  should  compensation  be  payable  therefrom,  and  otherwise 
to  the  person,  association,  or  corporation  liable  for  the  payment  of  such 
compensation.  In  criminal  prosecution  against  claimant's  assailants,  they 
were  sentenced  and  paroled,  a  condition  of  the  parol  being  payment  to 
claimant  of  $100  and  subsequent  weekly  payments  during  disability.  Held 
■that,  as  such  payment  was  not  a  fine  Imposed  for  the  benefit  of  society,  and 
as  claimant  had  assigned  his  whole  cause  of  action,  the  amount  of  such 
payments  must,  in  order  to  prevent  double  satisfaction,  be  deducted  from 
the  award  made  under  the  Workmen's  Compensation  Law  for  claimant's 
benefit. 

Appeal  from  Award  of  the  State  Industrial  Commission. 
_  Proceedings  by  Charles  B.  Dietz  under  the  Workmen's  Compensa- 
tion Act  against  Harry  Solomonwitz,  employer,  and  the  Massadiusetts 
Bonding  &  Insurance  Company,  insurance  carrier,  for  compensation 
for  personal  injuries.  From  an  award  of  the  State  Industrial  Com- 
mission in  favor  of  claimant,  the  employer  and  insurance  carrier  ap- 
peal.   Reversed,  and  case  remanded  to  allow  modification. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Nellis  &  Nellis,  of  Albany  (Andrew  J.  Nellis,  of  Albany,  of  coun- 
sel), for  appellants. 

Egburt  E.  Woodbury,  Atty.  Qen.,  of  Albany  (E.  C.  Aiken,  Deputy 
Atty.  Gen.,  of  Albany,  of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  award  appealed  from  was  made  on  account  of  in- 
juries resulting  from  an  assault  made  upon  the  claimant.  Through  the 
action  of  the  criminal  court  the  assailants  have  paid  to  the  claimant 
certain  sums  of  money.    The  question  involved  upon  this  appeal  is 

4s»For  otber  caaee  bw  same  topic  *  KSY-NUMBBR  in  all  K«y-Nnmberad  DtgMta  ft  Indexes 
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whether  the  employer  is  entitled  to  have  the  moneys  so  paid  applied 
in  reduction  of  his  liability  under  the  Workmen's  Compensation  Law. 

The  claimant  was  a  paper  hanger.  In  April,  1916,  while  at  work 
in  the  borough  of  Brooklyn,  city  of  New  York,  he  was  approached 
by  two  members  of  a  rival  labor  union  and  told  there  was  a  strike 
upon  the  job,  and  asked  to  cease  work.  Upon  his  refusal  to  do  so 
the  men  assaulted  him,  inflicting  severe  injuries,  from  which  he  had 
not  sufficiently  recovered  to  resume  work  August  14,  1916,  the  time 
to  which  the  award  was  made. 

On  July  8,  1916,  the  claimant  presented  to  the  State  Industrial  Com- 
mission a  claim  for  compensation  embraced  in  which  was  the  follow- 
ing provision : 

"I  hereby  agree  to  accept  the  compensation  awarded  by  the  State  Industrial 
Commission  In  lieu  of  any  other  right  or  cause  of  action  which  I  may  have  or 
claim  against  any  person,  firm  or  corporation,  In  consequence  of  such  accident ; 
and,  In  consideration  of  such  compensation.  If  any,  when  awarded,  I  hereby 
assign  and  set  over  unto  the  State  Industrial  Commission,  for  the  benefit  of 
the  state  insurance  fund,  If  compensation  be  payable  therefrom  and  otherwise 
to  the  person  or  association  or  corporation  liable  for  the  payment  of  such  com- 
pensation, all  my  right,  title  and  interest,  If  any,  in  such  cause  of  action  for 
such  Injury,  loss,  or  damage  against  any  person,  firm  or  corporation. 

"Signed  this  8th  day  of  July,  1916,  at  Brooklyn,  N.  T. 

"[Signature]    Chas.  B.  Dletz,  1670  Prospect  Pi." 

The  assailants  were  indicted  for  assault  in  the  second  and  third  de- 
grees, respectively.  The  record  upon  appeal  shows  that  on  July  27, 
1916,  the  assailants  having  been  placed  upon  trial  upon  the  indictments, 
and  a  conference  having  been  had  with  the  court  by  the  claimant  and 
his  assailants  and  their  counsel,  the  assailants  pleaded  guilty  to  the  in- 
dictments. Thereupon  their  counsel  stated  to  the  court  his  desire  to 
place  upon  record  the  proposition  which  he  had  urged  upon  both 
defendants  "to  make  for  the  assistance  of  the  unfortunate  complain- 
ant in  the  case,"  which  was  in  effect  that  the  assailants  would  guar- 
antee within  the  next  24  hours  to  pay  to  the  complainant  $100  in 
cash  for  his  immediate  need,  and  to  pay  him  $15  per  week  every  Mon- 
day thereafter  during  his  disability,  and  to  guarantee  him  earnings  of 
at  least  $15  per  week  after  he  should  be  able  to  go  to  work.  The  as- 
sailants having  then  waived  the  two  days'  period,  the  court  paroled 
them  under  suspended  sentences,  one  for  five  years  and  the  other  for 
two  years,  subject  to  their  keeping  the  agreement  to  make  said  pay- 
ments to  the  claimant,  and  to  refrain  from  attacking  any  man,  and  from 
violating  the  law  in  any  respect,  the  court  stating  that  in  the  event  of 
the  breach  of  either  condition  it  would  impose  the  limit  of  sentence 
upon  each  of  the  assailants.  , 

The  State  Industrial  Commission,  determining  that  the  claimant's 
average  weekly  wage  was  $28.08,  made  an  award  to  him  against  the  em- 
ployer and  insurance  carrier  of  $15  per  week  for  a  period  of  14  weeks 
from  May  8  to  August  14,  1916,  and  continued  the  claim  for  further 
hearing.  The  commission  also  found  that  the  payments  of  $100  and 
of  $15  weekly  had  been  continuously  made  to  the  claimant  by  the  as- 
sailants, but  that  the  employer  and  insurance  carrier  were  entitied  to 
no  credit  or  diminution  of  the  award  on  account  of  such  payments 
theretofore  made  or  any  payments  to  be  thereafter  made  to  Uie  claim- 
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ant  by  the  assailants  "under  the  conditions  upon  which  they  obtain- 
ed the  suspended  sentence.  *  *  *  "  This  holding  of  the  commis- 
sion constitutes  the  sole  grievance  of  which  the  employer  and  insur- 
ance carrier  complain. 

Section  29  of  the  Workmen's  Compensation  Law  (Consol.  Laws 
c.  67,  Laws  1914,  c.  41)  provided : 

"Subrogation  to  remedies  of  employ^.  If  a  workman  entitled  to  compensa- 
tion under  this  chapter  be  Injured  or  killed  by  the  negligence  or  wrong  of 
another  not  In  the  same  employ,  such  Injured  workman,  or  in  case  of  death,  his 
dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect  whether^ 
to  take  compensation  under  this  chapter  or  to  pursue  his  remedy  against  such 
other.  Such  election  shall  be  evidenced  in  such  manner  as  the  commission  may 
by  rule  or  regulation  prescribe.  If  be  elect  to  take  compensation  under  this 
chapter,  the  cause  of  action  against  such  other  shall  be  assigned  to  the  State 
for  the.  benefit  of  the  state  insurance  fund,  if  compensation  be  payable  there- 
from, and  otherwise  to  the  person  or  association  or  corporation  liable  for  the 
payment  of  such  compensation,  and  If  he  elect  to  proceed  against  such  other, 
the  state  Insurance  fund,  person  or  association  or  corporation,  as  the  case 
may  be,  shall  contribute  only  the  deficiency,  if  any,  between  the  amount  of 
the  recovery  against  such  other  person  actually  collected,  and  the  compen- 
sation provided  or  estimated  by  this  chapter  for  such  case.  Such  a  cause  of 
action  assigned  to  the  state  may  be  prosecuted  or  compromised  by  the  com- 
mission. A  compromise  of  any  such  cause  of  action  by  the  workman  or  his 
dependents  at  an  amount  less  than  the  compensation  provided  for  by  this 
chapter  shall  be  made  only  with  the  written  approval  of  the  commission,  if 
the  deficiency  of  compensation  would  be  payable  from  the  state  insurance 
fund,  and  otherwise  with  the  written  approval  of  the  person,  association  or 
corporation  liable  to  pay  the  same." 

The  claimant  thus  had  the  privilege  of  requiring  the  payment  of 
compensation  by  his  employer,  or  of  pursuing  his  remedy  against  his 
assailants.  He  elected  to  take  the  former  course,  and  executed  the 
assignment  hereinbefore  set  forth.  Thereupon  the  employer  became 
subrogated  to  all  the  remedies  of  the  employe  and  possessed  of  the 
claimant's  cause  of  action  against  the  assailants  with  die  right  to  pros- 
ecute the  same  and  to  demand  and  receive  pa)mients  thereon  to  an 
extent  sufficient  to  indemnify  him  against  his  liability  to  the  claimant. 
Thereafter  all  moneys  paid  by  the  assailants  to  the  claimant  on  account 
of  the  damages  sustained  as  the  result  of  the  assault  were  practically 
moneys  belonging  to  the  employer,  and  must  be  deemed  to  have  been 
received  and  applied  by  the  defendant  in  reduction  of  the  employer's 
liability  to  the  claimant.  I  think  the  commission  erred  in  not  making 
such  application. 

The  argument  advanced  by  respondent's  counsel  is  that  it  is  prob- 
able the  court  in  imposing  the  conditional  penalty  did  it  as  a  punish- 
ment rather  than  as  satisfying  the  civil  claim  for  damages  which  the 
claimant  would  have  against  his  assailants,  and  that  the  argument 
of  the  appellants  would  not  apply  unless  the  amount  paid  to  the 
claimant  could  be  offset  or  proved  in  mitigation  of  the  damages 
which  the  claimant  was  entitled  to  recover.  The  payment  of  these 
sums  was  not  imposed  as.  a  fine,  which  is  payable  to  the  people,  not  to 
the  prosecutor.  In  fact  no  sentence  was  given,  and  hence  no  fine  was 
imposed,  but  the  passing  of  sentence  was  suspended,  and  the  assail- 
ants placed  upon  parole.    It  is  immaterial  as  bearing  upon  the  question 
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as  to  the  proper  application  of  these  moneys  that  the  assailants  or  die 
union  which  they  represented  may  have  been  indticed  to  make  the  pay- 
ments in  the  expectation  of  thereby  avoiding  punishment  of  the  assail- 
ants by  imprisonment.  The  payments  were  required  by  the  court  to 
be  made  in  recognition  of  an  obligation  both  legal  and  moral  on  the 
part  of  the  assailants  to  compensate  the  claimant  in  part  at  least  for  the 
loss  of  earning  power  on  account  of  such  injuries,  and  to  be  made 
weekly  as  his  wages  were  paid,  and  to  be  continued  until  he  should  be 
able  to  resume  work.  The  plain  purpose  of  the  court  was  to  require 
the  assailants  to  indemnify  the  claimant  for  loss  of  wages  to  the  extent 
of  the  payments  made. 

The  suggestion  is  also  made  upon  the  part  of  the  respondent  that  the 
payments  made  to  the  claimant  could  in  some  sense  be  taken  as  liqui- 
dating his  claim  for  physical  suffering  and  for  the  indignity  suffered  by 
him,  leaving  his  claim  for  compensation  for  loss  of  wages  unaffected. 
This  suggestion  is  coupled  with  the  admission  that  such  a  holding  might 
put  into  the  claimant's  hands  more  money  than  he  would  be  entitled  to 
receive  under  the  Workmen's  Compensation  Law.  The  assignment 
by  the  claimant  did  not  assume  to  split  the  cause  of  action  into  one  for 
loss  of  wages  and  one  for  suffering,  but  was  of  the  entire  cause  of  ac- 
tion. 

In  answer  to  the  suggestion  of  the  respondent  that  the  argument  of 
the  appellants  as  to  the  application  of  the  moneys  paid  to  the  claimant 
by  the  assailants  in  reduction  of  the  employer's  liability  to  the  claimant 
would  not  apply  unless  the  amount  paid  to  the  claimant  could  be  off- 
set or  proved  in  mitigation  of  tlie  damages  which  the  claimant  would  be 
entitled  to  recover  in  an  action  at  law  against  the  assailants,  it  is  to 
be  observed  that  the  employer's  recovery  is  limited  to  a  sum  sufficient 
to  indemnify  him,  and  hence  that  the  application  of  the  moneys  in  re- 
duction of  the  employer's  liability  to  the  claimant  necessarily  reduces 
the  employer's  right  of  recovery  against  the  assailants  correspondingly. 
If  the  respondent's  position  is  correct,  and  this  application  of  the 
moneys  be  not  made,  the  claimant  will  receive  double  compensation,  or 
approximately  one-third  more  during  the  greater  part  of  his  disabUity 
than  he  received  as  full  wages,  and  that  at  the  expense  of  an  employer 
whose  acts  were  in  no  way  responsible  for  claimant's  injuries.  Fur- 
thermore, if  the  respondent's  position  is  correct,  the  assailants  can  be 
relied  upon  to  make  a  second  payment  of  the  sums  now  being  paid  by 
them  to  the  claimant  Thus  the  claimant  would  be  allowed  to  retain 
moneys  which  he  has  received  from  the  assailants  upon  the  cause  of 
action  since  he  disposed  of  it,  which  he  would  be  compelled  to  credit 
had  he  remained  the  owner  of  his  cause  of  action,  or  had  the  moneys 
been  paid  to  him  before  he  disposed  of  the  cause  of  action. 

It  was  said  in  Lester  v.  Otis  Elevator  Co.,  169  App.  Div.  613,  155 
N.  Y.  Supp.  524: 

"Where  an  employ^  is  Injured  by  the  act  of  a  third  party.  In  the  oonrse  of 
his  employment,  be  is  nevertheless  entitled  to  claim  compensation  under  the 
statute.  But  it  is  only  reasonable  that,  in  such  cases,  the  third  party  should 
be  made  to  pay  the  damages  caused  by  his  wron{^nl  act,  and,  of  course,  the 
«mploy£  Is  not  entitled  to  sQch  damages  and  the  statutory  compeoaatlou  at  the 
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same  time.  Section  29  accordingly  makes  prorlslon  for  the  employer's  'Sub- 
rogation to  remedies  of  employe.'  •  •  •  Section  29  does  not,  however, 
prevent  an  onployfi  from  bringing  an  action  for  damages  against  such  third 
part)  blmself ;  It  recognises  bla  right  to  do  so  If  he  chooses.  But  if  he  does 
elect  to  do  so,  he  can  claim  compensation  under  the  statute  only  for  the  defi- 
ciency, \t  any,  between  the  amount  collected  from  such  third  party  and  the 
statutory  compensation.*' 

In  the  case  of  Woodward  v.  Conklin  &  Son,  Inc.,  171  App.  Div. 
736,  157  N.  Y.  Supp.  948,  this  court  held  in  effect  that  any  moneys  re- 
ceived f r(Hn  a  third  person  responsible  for  the  accident  should  be  ap- 
plied in  reduction  of  the  liability  of  the  employer  to  the  employe  for 
compensation,  although  in  that  action  a  release  had  been  given  by  the 
employe  to  the  third  party  without  consideration. 

In  die  case  of  Miller  v.  New  York  Railways  Co.,  171  App.  Div.  316, 
157  N.  Y.  Supp.  200,  which  was  an  action  brought  by  the  employe 
against  a  third  party  to  recover  damages  on  account  of  its  alleged  negli- 
gence causing  the  injuries  to  the  plaintiff,  it  was  held  that  an  answer 
which  alleged  that  the  plaintiff  prior  to  the  commencement  of  the  ac- 
tion had  made  a  claim  under  the  Workmen's  Compensation  Law  for 
compensation  for  his  disability  due  to  the  accident  which  was  the  basis 
of  the  award  and  had  received  an  award  of  compensation  constituted 
a  good  defense.    Referring  to  section  29,  the  court  said : 

"The  reason  for  the  statutory  declaration  as  to  election  Is  founded  np<m  the 
common-law  rule  that  there  .should  not  be  a  double  satisfaction  for  the  same 
Injury." 

The  provision  of  section- 29  requiring  the  employer  to  contribute 
only  the  deficiency  should  the  employe  elect  to  proceed  against  the 
wrongdoer  impliedly  requires  the  application  in  reduction  of  the  em- 
ployer's liability  of  any  amounts  received  from  the  third  party.  The 
effect  of  the  acceptance  of  these  payments  by  the  claimant  was  to  cor- 
respondingly reduce  the  liability  of  the  employer  to  the  claimant. 
Hence  the  award  should  have  been  only  for  the  balance  which  existed 
up  to  the  time  the  award  was  made. 

The  award  must  be  reversed,  and  the  case  remitted  to  the  commission 
to  allow  the  modification  of  the  award  by  deducting  from  it  the  moneys 
so  received  by  the  claimant  from  the  assailants  up  to  August  14,  1916. 
All  concur. 
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FICKUDN  et  aL  t.  F.  WIIiLIAM  STOCKER,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  19,  1917.) 

1.  Patents  ^=9203 — ^Absignmeitt— AcnoR  >ob  Paymknt— Rboovebt. 

Plaintiff  could  not  recover  the  payments  stipulated  under  a  contract 
assigning  his  rights  In  certain  letters  patent  and  inventions  to  defendant 
unless  he  proved  either  his  full  compliance  with  the  contract,  or  that  any 
breach  of  a  material  covenant  by  him  had  been  waived  by  defendant. 

2.  Patents  €=3203 — Assionhent  of  Patent  Bights— -Countkeclaim. 

In  such  case  defendant  could  not  recover  upon  its  counterclaim  based 
on  plaintiff's  refusal  to  comply  with  a  term  of  the  contract,  except  ap<Mi 
proof  that  because  of  the  breach  it  had  elected  to  rescind  the  contract  and 
was  damaged  to  the  amount  of  its  expenditure  thereunder. 

3.  Patents  €=>203 — Assignment  of  Patent  Rights— Constbuction. 

Where  plaintiff  assigned  his  rights  In  letters  patent  to  defendant  by 
contract  providing  that  he  should  execute  all  instruments  "which  may  be 
necessary  or  required,"  by  defendant  in  order  to  carry  out  the  contract 
'  the  contract  gave  defendant  full  title  to  any  patent  that  might  be  issued, 
and  plaintiff's  refusal  to  sign  a  formal  consent  to  the  issuance  of  such 
patents  in  the  defendant's  name  was  not  a  breach  of  the  contract,  en- 
titling defendant  to  recover  on  Its  countercltilm,  based  upon  such  refusal. 

Bijur,  J.,  dissenting  in  part. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  William  E.  Ficklen  and  another  against  F.  William  Stock- 
er,  Incorporated,  with  counterclaim  by  defendant.  From  a  judgment 
after  a  trial  without  a  jury,  plaintiffs  appeal.  Reversed,  and  judgment 
directed  for  plaintiffs,  and  counterclaim  dismissed. 

Argued  June  term,  1917,  before  LEHMAN,  BIJUR,  and  ORD- 
WAY,  JJ. 

George  H.  D.  Foster,  of  New  York  City,  for  appellants. 
Finis  E.  Montgomery,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1,  2]  I  concur  in  the  opinion  of  Mr.  Justice  Bijur 
in  so  far  as  it  holds  that  the  plaintiffs  are  entitled  to  pajmient  of  the 
sums  which  the  defendant  agreed  to  pay  under  its  contracts  on  the  1st 
days  of  August,  September,  October  and  November,  but  I  dissent  from 
his  view  that  the  defendant  is  permitted  to  offset  from  such  payments 
the  amount  allowed  by  the  court  upon  the  defendant's  counterclaim. 
The  evidence  shows  that  the  plaintiffs  assigned  to  the  defendant  their 
rights,  title,  and  interest  in  and  to  certain  letters  patent  and  inventions. 
Under  the  instrument  by  which  the  assignment  was  made  the  defend- 
ant agreed  to  pay  to  the  plaintiffs  certain  sums  for  the  assignment,  and 
also  agreed  to  pay  royalties  upon  articles  manufactured  under  the  pat- 
ents. The  plaintiffs  agreed  to  "execute  any  and  all  papers  or  instru- 
ments which  may  be  necessary  or  required  by  said  F.  Stocker,  Inc.,  in 
order  to  carry  into  full  force  and  effect  this  sale,  assignment  and  trans- 
fer." The  defendant  urges  as  a  defense  to  the  action  brought  by  the 
plaintiffs  for  the  stipulated  monthly  payments  that  the  plaintiffs  have 
refused  to  comply  with  this  clause  of  their  agreement.    It  has  also  set 
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up  as  a  counterclaim  that  by  virtue  of  the  plaintiffs'  refusal  to  com- 
ply with  this  clause  of  the  agreement  it  was  damaged  in  the  amount 
it  had  expended  in  the  prosecution  of  the  applications  for  patents  and 
the  developanent  of  the  patents  assigned.  It  seems  to  me  quite  plain 
that  the  plaintiffs  can,  in  no  event,  recover  the  stipulated  pa)Tnents 
unless  they  prove  either  full  compliance  with  the  contract  on  their  part 
or  that  any  breach  of  a  material  covenant  on  their  part  has  been  waived 
by  the  defendant.  On  the  other  hand,  the  defendant  can  obviously 
not  recover  upon  its  counterclaim  except  by  proof  that  because  of  a 
breach  of  contract  on  the  part  of  the  plaintiffs  it  has  elected  to  rescind 
the  contract  made  with  the  plaintiffs,  and  is  consequently  damaged  in 
the  amount  of  its  expenditure  under  the  contract.  In  other  words,  it 
seems  to  me  that  the  proof  necessary  to  sustain  a  judgment  upon  the 
plaintiffs'  cause  of  action  would  also,  as  a  matter  of  law,  require  a 
dismissal  of  the  defendant's  counterclaim. 

[3]  Upon  the  trial  the  defendant  practically  assumed  the  burden  of 
establishing  that  the  plaintiffs  had  breached  their  agreement.  In  fact 
the  entire  case  was  tried  with  apparent  disregard  of  the  pleadings  and 
of  the  rules  governing  the  burden  of  producing  evidence.  It  appeared 
from  the  testimony  that  after  the  plaintiffs  had  filed  their  application 
for  the  patents  and  had  assigned  their  rights  to  such  patents  to  the 
defendant,  the  patent  office  refused  to  issue  a  patent  in  the  name  of 
the  defendant  unless  the  plaintiffs  signed  a  formal  consent  to  such 
issuance.  The  defendant  thereupon  requested  the  plaintiff  to  sign 
such  a  consent,  but  the  plaintiffs  refused,  either  unconditionally  or 
subject  to  a  condition  which  the  trial  justice  has  held  was  unreasonable. 
It  is  not  claimed  that  the  assignment  made  by  the  plaintiffs  did  not  ac- 
tually result  in  the  vesting  of  full  title  to  the  patents  in  the  de- 
fendant regardless  of  whether  the  patents  were  issued  in  the  name  of 
the  assignee  or  of  the  assignor.  It  can  hardly  be  claimed,  therefore, 
that  such  consent  was  necessary  to  carry  into  full  force  and  effect  the 
provisions  of  the  agreement.  The  defendant  concedes  that  with  or 
without  such  consent  it  had,  full  title  to  any  patent  that  might  be  is- 
sued, and  it  fails  to  point  out  in  any  way  how  it  could  be  injured  if 
the  patents  were  actually  issued  in  the  name  of  its  assignors.  It  claims, 
however,  in  effect,  that  under  the  contract  the  plaintiffs  were  to  execute, 
not  only  the  instruments  "which  may  be  necessary  to  carry  into  full 
force  and  effect  this  sale,  assignment  and  transfer,"  but  also  such  pa- 
pers as  shall  be  "required  by  the  said  F.  William  Stocker,  Inc.,"  and 
that  consequently  the  defendant  had  the  right  to  determine  for  itself 
what  instnunents  it  would  require.  This  interpretation  of  the  contract 
seems  to  me  obviously  incorrect  because  the  plaintiffs  agreed  to  fur- 
nish only  "the  instruments  which  are  required  by  the  said  F.  William 
Stocker,  Inc.,  in  order  to  carry  into  full  force  and  effect  this  sale,  as- 
signment and  transfer,"  and  unless  the  instruments  demanded  by  the 
defendant  are  actually  required  by  it  for  that  purpose  the  plaintiffs 
were  under  no  obligation  to  issue  such  instruments.  In  order  to  de- 
termine whether  the  consent  was  required  for  such  purpose,  we  have 
a  ri^t  to  look  not  only  to  the  assignment,  but  to  the  entire  contract 
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of  the  parties  made  at  the  time  of  such  assigmnent  It  appears  that  si- 
multaneous with  such  assignment  the  defendant  made  a  mortgage  to 
the  plaintiffs  of  the  property  covered  therein  as  security  for  the 
due  payment  of  the  consideration  for  such  assignment.  That  mortgage 
gave  to  the  plaintiffs  a  right  upon  default  to  retake  the  assigned  prop- 
erty and  to  sell  the  same.  It  further  contained  a  provision  that  the 
defendant,  the  mortgagor,  should  have  at  any  time  thereafter  the  right 
to  assign  to  the  mortgagees,  the  plaintiffs  herein,  their  right,'  title,  and 
interest  in  and  to  the  mortgaged  property,  "and  thereby  be  relieved 
and  released  from  any  and  all  obligations  under  this  mortgage  except 
as  to  such  payments  on  account  of  the  sales  and  deliveries  hereinbefore 
specified  as  may  be  then  due  and  unpaid." 

In  view  of  the  fact  that  concededly  the  defendant  had  full  tjtle  to  the 
assigned  property  without  the  issuance  of  the  letters  patent  in  th«r 
name,  and  in  view  further  of  the  fact  that  imder  the  mor^ge  these 
plaintiffs  still  had  a  substantial  interest  in  and  rights  to  the  property 
which  could  best  be  protected  and  enforced  if  the  patents  were  not 
issued  in  the  name  of  the  assignee,  it  seems  to  me  that  the  trial  jus- 
tice erred  in  holding  that  the  refusal  under  such  circumstances  by  the 
plaintiffs  to  sign  a  consent  constituted  any  breach  of  the  contract,  and 
that  such  consent  could  be  required  by  the  defendant  in  order  to  carry 
into  full  force  and  effect  the  sale,  assignment  and  transfer.  Of  course, 
if  the  plaintiffs  did  not  breach  their  contracts,  the  defendant  cannot 
recover  on  its  counterclaim.  On  the  other  hand,  if  this  refusal  con- 
stituted a  breach  of  the  agreement  which  would  permit  the  defendant 
to  rescind  the  contract,  the  plaintiffs  cannot  recover  any  payments 
due  under  the  contract  unless  the  defendant's  failure  to  rescind  con- 
stitutes a  waiver  of  the  breach.  If,  with  knowledge  of  the  breach,  it 
continued  to  enjoy  the  fruits  of  the  contract,  then  probably  the  reten- 
tion of  the  benefits  would  constitute  a  waiver  of  the  breach.  After  a 
waiver  of  the  breach  it  would  not  be  in  any  position  to  avail  themselves 
of  it  by  rescission  and  without  rescission  the  defendant  could  not  re- 
cover on  its  counterclaim,  since  the  only  damages  claimed  therein  would 
arise  only  upon  a  rescission.  In  the  present  case  I  have  considerable 
doubts  as  to  whether  there  is  sufficient  evidence  of  such  a  waiver,  for 
it  does  not  appear  that  after  the  breach  the  defendant  received  any 
profit  from  the  patent  or  did  any  affirmative  act  under  the  contract 
which  might  be  considered  a  waiver  of  the  breach,  except  to  continue 
to  negotiate  with  the  plaintiffs  for  the  purpose  of  obtaining  compliance 
with  its  demands.  Moreover,  the  plaintiffs  are  suing  upon  a  complaint 
alleging  full  compliance  on  their  part,  and  neither  at  the  time  of  the 
trial  nor  on  this  appeal  do  they  claim  that  they  have  established  such 
a  waiver.  See  Rosenthal  Paper  Co.  v.  National  Folding  Box  &  Paper 
Co.,  175  App.  Div.  606, 162  N.  Y.  Supp.  814.  In  any  event,  however,  if 
the  plaintiff  is  entitled  to  recover  under  the  contract,  the  defendant 
cannot  recover  upon  a  counterclaim  based  on  a  rescission  of  the  con- 
tract. 

For  these  reasons,  in  my  opinion  the  judgment  should  be  reversed, 
with  $30  costs,  and  judgment  directed  in  favor  oi  the  plaintiffs  for 
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the  sum  of  $336,  with  interest  for  the  several  due  dates,  and  the  coun- 
terclaim of  the  defendant  dismissed  on  the  merits,  with  appropriate 
costs  in  the  court  below. 

ORDWAY,  J.,  concurs. 

BIJUR,  J.  (dissenting).  This  action  was  brought  to  recover  certain 
payments  agreed  to  be  made  by  defendant  pursuant  to  a  contract  be- 
tween the  parties  relating  to  patents.  The  particular  amounts  sought 
to  be  recovered  were  installments  of  $84  each,  payable  on  the  1st  days 
of  August,  September,  October,  and  November.  Defendant  counter- 
claimed  for  certain  expenditures  which  it  had  made  in  alleged  carrying 
out  of  the  agreement,  and  which  expenditures  it  claims  had  been  ren- 
dered futile  by  plaintiff's  breach  of  the  agreement.  The  learned  judge 
below  dismissed  the  complaint,  and  gave  judgment  to  the  defendant  on 
the  counterclaim. 

The  agreement  between  the  parties,  in  substance,  recited  that  certain 
letters  patent  had  been  issued  to  plaintiffs,  and  that  they  had  filed  cer- 
tain applications  for  improvements.  The  plaintiffs  then  assigned  to 
defendant  these  letters  patent  and  applications,  the  defendant  on  its 
part  agreeing  "to  the  best  of  its  ability  to  manufacture  and  sell  such 
improvements  or  such  of  them  as  shall  be  deemed  most  marketable." 
Defendant  also  agreed  to  "take  diligent  steps  to  have  properly  issued 
letters  patent  upon  any  of  the  applications."  On  the  other  hand,  plain- 
tiffs agreed  to  "execute  any  and  all  papers  or  instruments  which  may  be 
necessary  or  required  by  said  F.  Stocker,  Inc.,  in  order  to  carry  into 
full  force  and  effect"  the  provisions  of  this  agreement. 

It  is  not  disputed  that  early  in  July,  1916,  the  plaintiffs  refused  to 
execute  a  certain  form  of  consent  to  the  issuance  by  the  Commissioner 
of  Patents  of  one  of  these  patents  in  the  name  of  the  assignee  (the  de- 
fendant). Although  there  is  some  evidence  that  this  refusal  was 
coupled  with  an  offer  to  execute  such  consent  if  certain  reservations 
were  inserted  therein,  the  testimony  on  the  whole  permits  of  the  infer- 
ence that  plaintiffs'  refusal  was  practically  absolute.  Since  such  refusal 
ran  to  an  important  and  integral  part  of  the  consideration  received  by 
the  defendant  and  to  be  enjoyed  by  it,  I  think  that  it  constituted  a 
breach  of  the  agreement  as  a  whole  of  which  defendant  might  have 
availed  by  appropriate  rescission  at  that  time.  It  did  not  take  that 
course,  but  retained  the  entire  consideration  assigned  to  it,  namely,  all 
the  patents  and  appUcations,  and  continued  negotiations  with  the  plain- 
tiffs. 

For  the  ensuing  four  months,  therefore,  it  is  plain  that  plaintiffs  were 
entitled  to  recover  from  the  defendant  the  stipulated  monthly  payments 
of  $84,  amounting  in  the  aggregate  to  $336. 

In  November  the  defendant  availed  of  its  privilege  under  the  agree- 
ment to  reassign  all  its  rights  and  properties  under  the  agreement  to  the 
plaintiffs.  While,  therefore,  I  think  that  the  learned  judge  below  was 
in  error  in  (Usmissing  the  complaint,  and  that  he  should  have  awarded 
plaintiff  the  anoount  hereinabove  noted,  he  properly  allowed  the  coun- 
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terclaim.  In  the  main  this  was  based  on  expenditures  made  by  the  de- 
fendant in  the  prosecution  of  the  applications  and  development  of  the 
patents  assigned.  Since  this  was  part  of  the  duty  of  defendant  under 
the  agreement  and  was  intended,  as  contemplated  in  the  contract,  to 
preserve  and  improve  the  chief  consideration  received  thereunder,  and 
since  the  further  prosecution  of  the  enterprise  was  in  that  respect  ren- 
dered impossible  or  inadvisable  by  plaintiffs'  ultimate  refusal  to  sign 
the  consent  hereinabove  referred  to,  defendant  was  manifestly  damaged 
by  the  plaintiffs'  breach  of  the  agreement  to  the  extent  of  the  pajrments 
thus  made  by  the  defendant. 

The  judgment  should  therefore  be  modified  by  awarding  to  plaintiff 
$336,  with  interest  from  the  several  due  dates  and  to  defendant  $238.- 
82,  as  determined  by  the  court  below  on  its  counterclaim,  resulting  in  a 
judgment  for  the  plaintiffs  for  $97.18,  with  appropriate  costs  in  the 
court  below,  and,  as  so  modified,  affirmed  without  costs  of  this  appeal. 


IDE  V.  FAUL  &  TIMMINS. 

In  re  TJNITEID  STATES  CASUALTI  CO. 

(Supreme  Oonrt,  Appellate  DlTlslcm,  Third  Department    September  13,  1917.) 

1.  Mastkr  and  Sebvant  «=3385(10) — Wobkmkn'b  Oompknsatiow  I/aw— Com- 

pensation—"Phalange." 

The  loss  of  one-fourth  Inch  of  the  bone  of  the  Index  fioKer,  or  one-eighth 
Inch  of  the  second  finger,  la  not  equivalent  to  the  loss  of  the  first  phalange 
of  a  finger  within  Workmen's  Compensation  Law  (Consol.  Lews,  c.  67)  J 
15,  subd.  3,  providing  that  the  loss  of  the  first  phalange  Is  equal  to  the 
loss  of  one-half  of  the  finger. 

2.  Master  and  Sebvant  ^^SSSCIO) — ^Wobkmbn's  Coxfenbation  Lav— Coic- 

PENSATION. 

Under  the  Workmen's  Compensation  Law,  where  the  loss  of  part  of  two 
fingers  did  not  amount  to  a  loss  of  the  first  phalange  of  either,  the  com- 
pensation should  have  been  66%  per  cent,  of  the  difference  between  daln- 
ant's  average  weekly  wage  and  his  wage-earning  capacity  during  the  con- 
tinuance of  the  partial  disability,  as  provided  by  section  15,  subd.  4. 

8.  Master  and  Servant  ^=>385(8) — ^Workuen'b  Cohfensation  Law— Cou- 
pbnsation. 

Under  the  Workmen's  Compensation  Law,  the  loss  of  one-fourth  of  an 
inch  of  one  finger  and  one-eighth  inch  of  another  did  not  cause  a  perma^ 
nent  disability,  and  the  Commission  erred  In  taking  into  consideration  ex- 
pected Increase  in  wages  of  claimant  beyond  the  anticipated  period  of  dis- 
ability, as  provided  by  section  14,  subd.  5. 

4.  Master  and  Servant  «=>378 — Workmen's  Oomfenbation  Law — Servants 
ILLEQAIXT  Employed. 

That  claln\ant,  a  boy,  was  employed  In  violation  of  Labor  Law  (Laws 
1909,  c.  36  [OonsoL  Laws,  c.  31])  f  93,  as  amended  by  Laws  1910,  a  107, 
furnished  no  defense  to  the  payment  of  compensaticm  by  either  the  em- 
ployer or  the  Insurance  carrier,  although  the  carrier's  Insurance  contract 
limited  Its  liability  to  cases  arising  where  employ&s  were  legally  em- 
ployed. 

«=9For  oOiar  com  ■••  same  topic  i  KET-NUUBBB  In  aU  K«r-Niimber«d  DtcwU  *  Indazw 


Digitized  by 


Google 


Sup.  Ct)  IDS  V.  FAUL  A  TIMMIN8  869 

Appeal  frcMn  State  Industrial  Commission. 

Proceedings  by  Clifford  Ide  for  compensation  under  the  Workmen's 
Compensation  Law  against  Faul  &  Timmins,  employer,  and  the  United 
States  Casualty  Company,  insurance  carrier.  From  an  award  of  the 
State  Industrial  Commission,  the  employer  and  insurance  carrier  ap- 
peal.   Award  set  aside,  and  case  remitted  to  the  Commission. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

William  H.  Hotchkiss,  of  New  York  City,  for  appellants. 
•     Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty,  Gen.,  of 
Albany,  N.  Y.,  of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission 

LYON,  J.  The  claimant  was  14  years  of  age  in  March  preceding 
his  injury  in  July,  1915.  He  was  employed  as  a  helper  in  the  cutting 
department  of  the  appellant  employers,  who  were  engaged  in  the  busi- 
ness of  sheet  metal  stamping  and  in  manufacturing  sheet  metal  gaskets 
in  the  city  of  Buffalo.  While  cutting  asbestos  boards  upon  a  cutting 
machine  operated  by  foot  power,  his  attention  was  distracted  from  his 
work,  and  his  right  hand  was  caught  between  the  knives  of  the  ma- 
chine, amputating  one-quarter  of  an  inch  of  the  distal  phalange  of  the 
index  finger  and  one-eighth  of  an  inch  of  the  distal  phalange  of  the 
second  finger  of  his  right  hand,  the  Commission  finding  "same  being 
a  substantial  portion  of  the  said  phalanges." 

The  claimant  was  employed  in  violation  of  section  93  of  the  Labor 
Law  (Consol.  Laws,  c.  31 ;  Laws  1909,  c.  36,  as  amended  by  Laws  1910, 
c.  107)  which  provided : 

"No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to 
work  in  (derating  or  assisting  in  operating  any  o£  the  following  machines 
*    *    *    metal  or  iMper  cutting  machines." 

Section  1275  of  the  Penal  Law  (Consol.  Laws,  c.  40)  made  the  vi- 
olation of  any  of  its  provisions  a  misdemeanor  punishable  by  fine  and 
imprisonment.  At  the  time  of  receiving  the  injuries  the  claimant  was 
earning  75  cents  per  day  or  $4.50  per  week,  and  the  State  Industrial 
Commission  found  as  a  conclusion  of  fact  that  his  wages  would  be 
expected  to  increase  to  about  the  sum  of  $21  or  $22  per  week  by  the 
time  he  arrived  at  the  age  of  21  years,  and  determined  the  average 
weekly  wage  of  the  claimant  for  the  purpose  of  the  award  to  be  the 
sum  of  $12.98.  The  Commission  thereupon  made  an  award  against  the 
employer  and  insurance  carrier  of  $8.65  weekly  for  a  period  of  38 
weeks.    From  such  award  this  appeal  has  been  taken. 

The  grounds  of  the  appeal  are:  (1)  That  assuming  any  award 
should  have  been  made  against  the  carrier,  the  same  should  have  been 
based  upon  either  subdivision  2  or  4  of  section  15  of  the  Workmen's 
Compensation  Law,  and  not,  as  it  was  based,  upon  subdivision  3  of 
that  section;  (2)  that  the  Commission  should  not  have  exercised  the 
power  given  by  subdivision  5  of  section  14  of  that  law  to  take  into 
consideration  tiie  expected  increased  earning  power  of  the  claimant 
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and  to  grant  him  increased  compensatidn  upon  that  basis ; '  and  (3) 
that  the  carrier  in  its  insurance  contract  expressly  limited  its  liability 
to  such  compensation  cases  as  arose  where  the  employe  was  legally 
employed. 

[1,  Z]  As  to  the  first  ground  of  appeal,  the  Commission  has  treated 
each  injury  as  constituting  permanent  partial  disability,  and  has  al- 
lowed the  claimant  the  compensation  fixed  therefor  by  subdivision  3  of 
section  15  for  the  loss  of  the  first  phalange,  or  one-half  of  the  first 
finger,  23  weeks,  and  for  the  loss  of  the  first  phalange,  or  one-half  of 
the  second  finger,  15  weeks.  The  only  surgeon  examined  at  the  hear- 
ing testified  that  he  found  the  joints  of  the  terminal  phalanges  normal, 
and  just  as  good  as  the  others,  and  that  he  did  not  think  the  injuries 
would  incapacitate  the  claimant  to  any  extent  in  performing  the  labor 
which  he  was  performing  when  injured,  or  interfere  at  all  with  his 
carrying  on  work  as  a  machinist.  How  long  the  claimant  was  in- 
capacitated from  working  does  not  appear.  The  only  evidence  upon 
the  subject  is  that  of  the  claimant  that  prior  to  the  time  of  the  hearing 
in  October,  1916,  he  had  been  working  on  the  lakes  at  $30  per  month 
and  board,  and  at  the  time  of  the  hearing  was  a  clerk  in  a  grocery 
store  at  $7  per  week.  The  claimant  testified  that  as  to  the  second  finger 
the  doctor  cut  a  portion  off,  that  the  claimant  did  not  know  whether 
he  cut  the  bone,  and  that  as  to  the  index  finger  he  could  not  tell  whether 
there  was  any  of  the  bone  gone.  The  X-ray  photograph  received  in 
evidence  was  confirmatory  of  the  testimony  of  the  physician  and  the 
finding  of  the  Commission  that  %  inch  of  the  bone  of  tiie  index  finger 
was  gone  and  Ys  inch  of  the  bone  of  the  second  finger.  It  also  showed 
a  practically  normal  projection  of  the  fleshy  bulbous  terminal  part  of 
each  finger  beyond  the  end  of  the  bone.  We  think  the  award  of  the 
Commission  for  the  loss  of  the  first  phalange  of  each  finger  and  the 
consequent  loss  of  one-half  of  the  finger  was  not  justified,  and  that 
the  award,  instead  of  being  based  upon  permanent  partial  disabiUty, 
should  have  been  of  66%  per  centum  of  the  difference  between  the 
claimant's  average  weekly  wage  and  his  wage-earning  capacity  in  the 
same  employment  or  otherwise  during  the  continuance  of  such  partial 
disability.  Mockler  v.  Hawkes,  173  App.  Div.  333,  158  N.  Y.  Supp. 
759;  Geiger  v.  Gotham  Can  Co.,  177  App,  Div.  29,  163  N.  Y.  Supp. 
678;  Thompson  v.  Sherwood  Shoe  Co.,  164  N.  Y.  Supp.  869.  The 
case  is  very  dififerent  from  that  of  Matter  of  Petrie,  215  N.  Y.  335, 
109  N.  E.  549,  in  which  the  court  affirmed  an  award  for  the  loss  of 
the  phalange  upon  the  ground  that  in  the  light  of  the  evidence  the  con- 
clusions of  the  Commission  might  be  regarded  as  stating  that  substan- 
tially all  of  the  phalange  had  been  cut  off.  In  the  case  at  bar  the 
evidence  is  conclusive  that  such  was  not  the  fact. 

[3]  As  to  the  second  proposition,  that  the  Commission  should  not 
in  fixing  compensation  have  taken  into  consideration  the  expected  in- 
creased earning  power  of  the  claimant  and  have  granted  him  increased 
compensation  upon  that  basis,  the  Commission  found,  as  before  stated, 
that  while  the  claimant  was  earning  but  $4.50  per  week,  under  normal 
conditions  his  wages  would  be  expected  to  increase  to  about  the  sum 
of  $21  or  $22  per  week  by  the  time  he  arrived  at  the  age  of  21  years. 
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The  Cotmnission  thereupon  fixed  the  average  weekly  wage  of  claimant 
at  $12.98  and  upon  that  basis  awarded  him  compensation  at  the  rate 
of  $8.65  weekly  for  a  period  of  38  weeks.  We  tiiink  the  Commission 
-was  not  justified  in  making  this  award.  Had  die  injury  in  fact  re- 
sulted in  permanent  partial  disability,  as  it  was  treated  by  the  Com- 
mission, a  very  different  question  would  be  presented,  but  under  the 
circumstances  the  Commission  was  not  warranted  in  taking  into  con- 
sideration expected  increase  of  wages  beyond  the  anticipated  period 
of  the  claimant's  disability.  However,  any  probable  increase  of  earn- 
ing capacity  under  normal  conditions  during  the  period  of  such  dis- 
ability might  doubtless  properly  have  been  taken  into  account.  In  the 
case  of  Carkey  v.  Island  Paper  Co.  et  al.,  163  N.  Y.  Supp.  711,  the 
claimant  had  suffered  permanent  partial  disability,  and  an  anticipatory 
award  was  properly  made. 

[4]  As  to  the  third  proposition  that  the  carrier  is  expressly  exempted 
from  liability  because  of  the  following  condition  in  its  contract: 

"YI.  Tbis  policy  shall  cover  only  employes  of  the  employer,  legally  employed, 
whose  remaneratloii  Is  Included  in  said  declarations,  bat  nothing  In  this  policy 
shall  be  construed  as  excluding  any  employe  who  may  be  entitled  to  compen- 
sation under  the  provisions  of  the  New  York  Workmen's  Uompensfition  Law 
and  all  amendments  thereto,  all  of  whom  shall  be  expressly  included." 

Appellants'  counsel  argues  that  words  of  exception,  clearly  express- 
ed, must  be  given  effect  unless  there  is  within  the  phrasing  used  evi- 
dence of  an  intention  to  withdraw  or  cancel  such  words  of  exception, 
and  that  the  intention  to  exclude  from  the  contract  employes  illegally 
employed  is  the  more  clearly  expressed  and  hence  should  prevail; 
also  that  where  a  contract  tends  to  assist  or  abet  a  wrongdoer  in  trans- 
gressing the  law,  or  in  reality  aids  or  permits  an  illegal  transaction, 
such  a  contract  is  void  as  agamst  public  policy ;  and  where  it  contains 
two  apparently  antagonistic  provisions,  that  one  should  prevail  which 
recognizes  a  just  rule  of  public  policy  and  represents  'the  evident  inten- 
tion of  the  parties.  Unquestionably  as  the  appellants  contend,  the 
parties  to  an  ordinary  contract  of  indemnity  may  limit  the  insurer's 
liability  and  exempt  the  insurer  from  any  claim  for  indemnity  to  the 
insured  against  damages  resulting  from  the  violation  by  the  insured 
of  the  Labor  Law.  Mason-Henry  Press  v.  j^tna  Life  Ins.  Co.,  211 
N.  Y.  489,  105  N.  E.  826. 

In  the  case  at  bar  no  limitation  of  the  contract  of  insurance  in  the 
respect  suggested  has  been  made,  and  the  same  is  clear  and  free  of  all 
ambiguity.    Its  purpose  is  thus  expressed: 

"1.  To  pay  in  the  manner  provided  by  the  New  York  Workmen's  Compen- 
sation Law  and  all  amendments  thereto,  any  sums  due  or  to  become  due 
from  the  employer  because  of  any  such  Injury  and  the  obligation  for  com- 
pensation therefor  imposed  npon  the  employer  by  sa(^  law." 

It  makes  that  law  a  part  of  the  contract  of  insurance  "as  fully  and 
completely  as  though  written  herein,"  and  by  clause  VI  before  quoted 
expressly  includes  all  employes  entitled  to  compensation.  Section  2 
of  the  Workmen's  Compensation  Law  is  general,  and  provides  that 
it  shall  be  applicable  to  "employes  engaged  in  the  following  hazardous 
employments."     Nothing  excluding  minors  from  the  benefit  of  the 
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law  is  to  be  found  in  it  or  in  the  Labor  Law,  nor  can  it  be  said  to 
exist  upon  the  ground  of  public  policy. 

In  the  case  of  Kenny  v.  Union  Railway  Co.,  166  App.  Div.  497,  152 
N.  Y.  Supp.  1 17,  the  employer  was  held  liable  for  the  payment  of  com- 
pensation, although  the  claimant  had  obtained  the  employment  by 
means  of  false  statements  in  violation  of  section  939  of  the  Penal  Law 
(Consol.  Laws,  c.  40),  and  was  thereby  guilty  of  a  misdemeanor. 

Clearly  the  fact  that  the  claimant  was  employed  in  violation  of  this 
provision  of  the  Labor  Law  furnishes  no  defense  to  the  payment  of 
compensation  to  either  the  employer  or  insurance  carrier. 

For  the  reasons  stated  in  considering  the  first  and  second  grounds  of 
appeal,  the  award  must  be  set  aside  and  the  case  remitted  to  the  Com- 
mission to  make  an  award  in  accordance  with  the  views  herein  ex- 
pressed.  All  concur. 


In  re  STBONG'S  WIUU 
(Supreme  Court,  Appellate  Division,  Third  Department    September  13,  191T.) 

1.  WrLts  C=>55(2) — ^Pkobati;— Admission. 

As  Code  Olv.  Proc.  f  2614,  provides  for  the  admission  of  a  will  to  pro- 
bate only  If  the  testator  at  the  time  of  executing  it  was  in  all  respects 
competent  to  make  a  will,  a  codicil  to  a  will  cannot  be  admitted  to  pro- 
bate on  proof  that  the  testatrix,  who  was  at  times  incompetoit,  enjoyed 
lucid  intervals ;  it  not  appearing  that  the  instrument  was  executed  during 
such  Interval,  or  that  thereafter  she  ratified  it  during  a  lucid  IntervaL 

2.  Wills  i3=3l96 — Probate— Ratification. 

A  will  executed  during  a  period  of  incompetency  can  acquire  validity 
only  by  a  subsequent  ratification  at  a  time  of  competency. 

3.  Wills  «=:>52(3) — Pbobatb— Bubdkn  of  Pboof. 

The  proponent  of  a  will  and  codicil  has  the  burden  of  proving  testa- 
trix's mental  capacity  at  the  time  of  execution,  where  she  is  shown  to 
have  had  periods  of  incompetency. 

4.  Appeal  and  Erbob  «=»927(7) — Rjsview— Vebdict. 

A  verdict  having  been  directed  for  respondents,  appellants  are  entitled 
to  the  most  favorable  inferences  dedudble  from  the  evidence. 

5.  Wills  «=>324(2) — Mental  Oapacitt-^ubt  Qtjebtions. 

Where  the  evidence  Is  such  that  reasonable  men  might  draw  different 
inferences,  the  question  of  mental  capacity  of  testatrix  is  for  the  Jury. 
«.  Tbial  <S=»139(1) — DiEECTioN  or  Vehdict— PBOPBiKrr. 

A  verdict  can  be  directed  only  when  a  contrary  verdict  would  have  to 
be  set  aside  as  unsupported  by  the  evidence,  and  not  when  It  merely  ma; 
be  set  aside. 
7.  Wills  4(s9324(2) — ^Pbobate — Jtjbt  Qttestion.  / 

In  a  proceieding  for  the  probate  of  a  will  and  codicil,  the  question  ot 
testatrix's  mental  competency  at  the  time  of  executing  the  codicil  hdd 
tor  the  Jury,  and  hence  the  direction  of  a  verdict  was  improper. 

Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Schenectady  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  and 
codicil  thereto  of  Abby  Strong,  deceased,  offered  by  James  A.  Good- 
rich. From  an  order  of  the  Supreme  Court  directing  verdict  in  favor 
of  proponent  (99  Misc.  Rep.  243,  165  N.  Y.  Supp.  726)  and  from  a  de- 
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cree  based  on  such  order,  Jerusha  Strong  and  Levi  M.  Strong,  con- 
testants, appeal.  Reversed  in  so  far  as  3»ey  admitted  to  probate  tlie 
codicil. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Daniel  Naylon,  Jr.,  and  John  D.  Miller,  both  of  Schenectady,  for 
appellants. 

Edward  D.  Cutler,  of  Schenectady  (William  E.  Bennett,  of  Saratoga 
Springs,  Arthur  M.  King,  of  New  York  City,  and  Edgar  T.  Brackett, 
of  Saratoga  Springs,  of  counsel),  for  respondent 

COCHRANE,  J.  Abby  Strong  died  November  25,  1915,  leaving  a 
last  will  and  testament  executed  February  22,  1906,  and  a  written  in- 
strument purporting  to  be  a  codicil  thereto  executed  October  20,  1910. 
The  will  is  not  opposed.  Objections  having  been  filed  to  the  codicil, 
and  a  jury  trial  having  been  demanded,  the  surrogate,  pursuant  to 
statute,  certified  to  the  Supreme  Court  the  questions  to  be  determined. 
After  a  trial  of  great  length  the  jury  disagreed,  and  it  was  thereupon 
stipulated  by  the  parties  that  the  court  might  reserve  decision  on  the 
proponent's  motion  for  the  direction  of  a  verdict,  and  that,  if  it  con- 
cluded that  such  direction  was  proper,  it  might  make  such  direction  in 
all  respects  as  if  the  jury  were  present.  The  court  thereupon  took  the 
case  under  advisement,  and  subsequently  made  the  order  appealed 
from  directing  a  verdict  that  the  decedent  at  the  time  of  the  execution 
of  the  codicil  was  mentally  competent  to  make  the  same,  and  that  the 
same  was  not  obtained  by  undue  influence,  and  was  executed  with  the 
formalities  required  by  law. 

It  is  not  urged  on  this  appeal  that  the  codicil  was  the  result  of  undue 
influence,  or  that  it  was  not  executed  with  the  formalities  required  by 
law,  but  the  claim  is  made  that  the  competency  of  the  deceased  could 
not  be  determined  by  the  court  as  a  matter  of  law,  and  that  the  evi- 
dence was  such  as  to  require  the  submission  of  that  question  to  a  jury. 

Abby  Strong  at  the  time  she  executed  the  codicil  was  74  years  old. 
She  was  the  last  of  four  sisters,  none  of  whom  ever  married.  They 
resided  together  formerly  on  a  farm  where  one  sister  died,  but  in 
the  year  1882  or  1883,  the  three  survivors  removed  to  the  city  of 
Schenectady  and  ccmtinued  to  live  together  until  they  severally  died. 
Another  sister  died  in  1905.  On  February  22,  1906,  the  remaining 
sisters,  Jerusha  and  Abby,  both  made  their  wills,  substantially  similar, 
except  that  each  made  the  other  her  residuary  legatee  and  executrix. 
Legacies  were  bequeathed  in  each  will  to  various  institutions  and  indi- 
viduals amounting  to  about  $25,000.  Jerusha  died  March  20, 1910,  and 
by  virtue  of  her  said  will  Abby  received  her  residuary  estate,  which,  to- 
gether with  what  she  then  owned,  made  her  worth  approximately 
$140,000.  She  had  no  relatives  nearer  than  cousins.  The  contestants 
are  two  of  her  next  of  kin.  October  20,  1910,  seven  months  after  the 
death  of  Jerusha,  she  made  the  codicil  in  question,  wherein,  after  be- 
queathing some  minor  legacies  in  addition  to  those  bequeathed  in  her 
original  will,  she  gave  all  of  her  residuary  estate,  about  $100,000,  to 
two  missionary  societies  of  the  Methodist  Episcopal  Church.    She  had 
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been  for  many  years  a  devoted  member  of  the  Methodist  Churdi  and 
an  attendant  of  its  various  services. 

About  two  years  prior  to  the  execution  of  the  codicil  the  deceased 
developed  arteriosclerosis,  which  is  described  as  having  been  progres- 
sive. She  became  subject  to  physical  attacks  or  seizures  accompanied 
with  convulsions  which  sometimes  caused  her  to  fall  and  rendered  her 
unconscious.  Usually  these  seizures  came  on  at  night,  and  would 
leave  her  in  an  unconscious  condition  for  several  hours,  but  the  effects 
thereof  continued  longer.  During  the  year  1910  she  was  subject  some- 
times to  three  of  these  attacks  in  a  week,  and  sometimes  there  would 
be  an  interval  of  two  weeks  between  the  attacks.  These  continued 
until  her  death,  although  she  died  from  another  cause.  She 
frothed  and  emitted  from  her  mouth  a  yellow-colored  fluid  with  an 
offensive  odor.  Dr.  Vander  Bogert,  one  of  the  subscribing  witnesses 
to  the  codicil,  was  her  attending  physician  up  to  1909,  and  he  testified 
as  follows: 

"There  were  times  when  she  was  apparent^  perfectly  ladd,  I  think.  There 
were  other  times  when  she  was  sufFerlng  from  these  amnestic  attacks,  loss  of 
memory.  At  times  when  I  had  seen  her  she  would  be  practlc^y  dazed;  at 
other  times,  as  far  as  I  know,  perfectly  well." 

He  further  says  that  the  "hazy  conditions"  continued  possibly  24 
to  48  hours.  He  attributed  her  falls  to  a  lack  of  co-ordination,  and 
in  response  to  the  question  as  to  whether  it  was  any  indication  of 
mental  disturbance  replied,  "Well,  I  think  it  means  a  lapse  of  the 
brain  control,"  and  stated  that  it  did  not  necessarily  interfere  with 
the  function  of  the  mind  between  the  lapses.  Mrs.  Raino,  a  domestic 
nurse,  attended  Jerusha  Strong  during  her  last  illness,  and  after  her 
death  continued  with  her  sister  Abby  until  after  the  time  of  the  execu- 
tion of  the  codicil,  except  for  a  period  of  about  six  weeks  beHnning  in 
iMay.  The  only  other  occupant  of  the  house  was  a  dcMnestic.  These 
two  witnesses  saw  more  of  the  deceased  during  this  period  than  any 
other  perscm,  and  stated  with  much  particularity  the  frequency  of  the 
attacks  which  have  been  mentioned  and  the  effects  thereof.  She  would 
generally  remain  in  bed  the  following  day  and  be  unresponsive  to 
what  was  said  to  her,  and  complain  of  pains  and  a  burning  sensa- 
tion in  her  head.  Ntmierous  instances  are  given  when  she  failed  to 
recognize  acquaintances  of  many  years  under  circumstances  indicating 
not  visual,  but  mental,  defect. 

The  alienists  of  the  respondent  admit  that  during  the  time  of  these 
attacks  and  for  some  period  subsequently  the  deceased  was  irrational, 
and  I  do  not  understand  that  any  one  claims  the  contrary. 

Much  testimony  was  given  on  both  sides  bearing  on  tihe  mental  con- 
dition of  the  deceased  in  the  intervals  between  these  attacks.  In- 
stances of  abnormal  conduct  were  related  which  need  not  be  here 
detailed.  It  appears,  however,  that  generally  she  directed  her  own 
household  affairs,  and  purchased  the  family  supplies  and  paid  there- 
for, and  paid  other  bills  and  conducted  various  business  transactions. 
Sometimes  she  received  interest  on  securities  belonging  to  her  or  the 
estate  of  her  sister,  and  gave  receipts  therefor  written  by  herself  with 
a  precision  and  accuracy  indicating  sufficient  ability  to  conduct  those 
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transactions.  Two  medical  experts  called  by  the  appellants  testified 
in  answer  to  hypothetical  questions  in  effect  that  she  was  mentally 
deficient  to  such  an  extent  as  to  support  the  inference  that  she  had 
not  testamentary  capacity.  While  it  is  true  that  the  hypothetical 
questions  were  incomplete  in  not  including  all  of  the  acts  of  the  de- 
ceased which  were  clearly  established,  the  witnesses  nevertheless 
testified  that  they  took  into  consideration  the  fact  that  she  conducted 
her  household  affairs,  paid  for  the  supplies,  and  received  and  receipted 
for  interest,  and  one  of  them  said  he  assumed  that  all  of  her  acts  not 
included  in  the  question  were  rational.  They  differentiated  between 
acts  which  were  largely  routine  and  which  she  had  been  accustomed 
to  do  for  many  years,  such  as  receiving  payments  of  interest  or  mak- 
ing household  purchases,  and  the  more  solemn  and  unusual  act  of 
making  a  disposition  of  an  entire  estate.  But  it  is  unnecessary  to  de- 
termine on  this  appeal  whether  the  testimony  of  the  medical  experts  of 
the  appellants,  irrespective  of  the  other  evidence,  was  sufficient  to  re- 
quire iht  submission  of  the  case  to  the  jury. 

[1, 2]  The  trial  justice  was  of  the  opinion  that  it  was  necessary  for 
the  appellants  to  establish  that  the  mind  of  the  deceased  was  perma- 
nently impaired  when  the  codicil  was  executed.    He  says, 

"If  she  was  Incompetent  on  October  20,  1910,  It  was  because  she  had  then 
come  Into  a  permanently  enfeebled  condition  of  mind,"  and  refers  to  many 
subsequent  and  long  periods  when  she  was  shown  to  be  competent  and  ration- 
al as  "a  complete  answer  to  any  contention  that  her  mind  was  permanently 
Impaired  as  early  as  1910." 

This  statement  of  the  trial  justice  was  apparently  predicated  on  the 
hypothesis  that  when  she  executed  the  codicil  the  deceased  was  free 
from  the  effects  of  her  characteristic  physical  attacks  above  described, 
and  if  his  hypothesis  were  correct,  perhaps  his  conclusion  based  there- 
on would  also  be  correct.  But  the  real  question  was  whether  the  de- 
ceased "at  the  time  of  executing  it  [the  codicil]  was  in  all  respects  com- 
petent to  make  a  will."  Code  of  Civil  Procedure,  §  2614.  If  she  was 
in  a  condition  of  incompetency  when  she  executed  the  codicil,  a  sub- 
sequent restoration  of  competency,  no  matter  how  long  continued,  does 
not  lend  efficacy  to  the  void  codicil :  First,  because  the  evidence  shows 
conclusively  that  she  never  thereafter  saw  the  codicil,  and  it  does  not 
appear  that  she  ever  made  any  statement  indicating  any  realization  of 
its  existence,  much  less  any  comprehension  of  its  provisions;  and, 
second,  because  a  will  made  during  a  period  of  incompetency  can  only 
acquire  validity  by  a  subsequent  republication  at  a  time  of  compe- 
tency. 1  Williams'  Executors  (7th  Ed.)  267 ;  Cook  v.  White,  43  App. 
Div.  388,  392,  60  N.  Y.  Supp.  153.  There  must  be  a  conscious  and 
intelligent  act  of  publication  conforming  to  the  statutory  requirements 
to  give  validity  to  a  will. 

We  therefore  approach  a  consideration  of  the  evidence  bearing  on 
the  mental  condition  of  the  deceased  at  the  particular  time  when  she 
executed  the  codicil.  Four  days  prior  thereto  Bishop  Bashford  of  the 
Methodist  Episcopal  Church  and  the  Rev.  Dr.  Adams,  her  pastor, 
called  on  her  to  solicit  a  subscription  for  the  cause  of  missions.  She 
166N,Y,S.— 66 
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expressed  her  interest  in  the  cause  and  spoke  of  making  a  will,  and 
said  that  she  contemplated  devoting  part  of  her  property  to  that  pur- 
pose, and  promised  an  immediate  contribution  of  $1,000.  Bishop 
Bashford  suggested  the  desirability  of  not  procrastinating  making  her 
will  and  advocated  the  cause  in  which  he  was  interested.  Three  days 
thereafter  Dr.  Adams  again  called,  and  received  from  her  a  check 
for  the  $1,000  which  she  had  promised.  There  is  no  suggestion  in 
those  occurrences  of  improper  influence  or  overzealous  importunity,  but 
the  suggestion  arises  that  perhaps  the  codicil  was  not  the  spontaneous 
or  unaided  production  of  her  own  mind.  She  received  her  visitors  on 
those  occasions  in  her  parlor,  and  discussed  the  subject  uppermost  in 
their  minds  as  well  as  other  incidental  subjects  in  a  manner  which 
impressed  them  as  rational.  The  day  after  the  last  visit  mentioned 
she  executed  the  codicil.  In  the  afternoon  of  that  day  s}ie  was  so  ill 
that  two  physicians,  Dr.  Vander  Bogert  and  Dr.  Pearson,  were  in  cmi- 
sultation  at  her  house.  Both  of  these  physicians  were  witnesses  for 
the  proponent,  but  neither  gives  any  explanation  of  her  illness  nor 
what  treatment  was  given  or  remedies  applied.  The  particular  date  is 
fixed  by  the  record  book  of  Dr.  Pearson.  There  is  evidence  that  she 
had  previoqsly  or  about  that  time  suffered  from  a  stoppage  of  the 
bowels,  but  Dr.  Vander  Bogert  specifically  disclaims  that  he  treated 
her  for  that  ailment.  The  nurse,  Mrs.  Raino,  says  that  Miss  Strong 
told  her  on  that  day  that  she  intended  to  make  her  will,  and  that  she 
would  be  visited  on  that  evening  by  some  persons  who  were  comii^ 
for  that  purpose.  On  the  following  day  she  told  the  nurse  that  those 
persons  had  been  there^  giving  their  names,  but  it  does  not  clearly 
appear  that  her  will  or  codicil  was  then  mentioned.  About  7  o'clock 
in  the  evening  Mr.  Goodrich,  the  draftsman  of  the  codicil,  who  had 
been  the  counsel  of  Miss  Strong  for  25  years,  and  who  was  the  exec- 
utor named  in  the  codicil.  Dr.  Vander  Bogert,  and  Mr.  Lyon,  the 
subscribing  witnesses,  went  to  her  sick  room,  and  the  codicil  was  ex- 
ecuted. She  arose  from  her  bed  after  their  arrival,  clad  in  her  usual 
nightclothes,  walked  three  or  four  feet  to  a  table,  signed  the  codicil, 
answered  the  usual  questions  attending  its  execution,  and  went  back 
to  bed  before  the  witnesses  took  their  departure.  The  codicil  was  not 
read  to  or  by  her  at  that  time.  Mr.  Lyon  was  in  her  sick  room  alone 
with  her  for  some  minutes  awaiting  the  arrival  of  the  other  witness 
for  whom  Mr.  Goodrich  had  gone.  None  of  these  witnesses  repro- 
duced any  conversation  with  the  sick  woman  at  that  time,  although, 
as  stated,  Mr.  Lyon  was  alone  with  her  for  some  appreciable  time. 
Her  answers  to  the  questions  attending  the  formalities  of  the  execution 
of  the  codicil  were  categorical.  The  witnesses  to  the  codicil  and  Dr. 
Pearson  described  her  on  that  day  as  rational,  but  it  is  apparent  that 
the  opinions  of  these  witnesses  are  the  results  of  reasoning  processes 
of  their  own  minds  rather  than  inferences  based  on  what  the  deceased 
actually  did  or  said,  because  none  of  these  witnesses  is  able  to  recall 
any  conversation  reflecting  her  mental  condition,  and  the  physicians 
made  no  examination  with  reference  thereto.  These  opinions  clearly 
are  not  conclusive  on  the  court. 


Digitized  by 


Google 


Sup.Ct.)  IN  BB  stbonq's  whx  867 

[3]  The  burden  of  proof  rested  on  the  proponent  to  establish  mental 
competency  at  the  time  of  the  execution  of  the  codicil.  Dobie  v.  Arm- 
strong, 160  N.  Y.  584,  590,  55  N.  E.  302;  Matter  of  Goodwin,  95  App. 
Div.  183,  88  N.  Y.  Supp.  734;  Matter  of  Schreiber,  112  App.  Div. 
495,  98  N.  Y.  Supp.  483 ;  In  re  Van  Den  Heuvel's  WiU,  76  Misc.  Rep. 
137,  136  N.  Y.  Supp.  1109,  1115. 

[4]  A  verdict  having  been  directed,  the  appellants  are  entitled  to  the 
most  favorable  inferences  which  are  properly  deducible  from  the  evi- 
dence. McNally  v.  Phoenix  Insurance  Co.,  137  N.  Y.  389,  33  N.  E. 
475. 

[5]  The  law  now  gives  the  determination  of  questions  of  fact  in  a 
case  like  this  to  the  arbitranfent  of  a  jury,  and  the  court  is  not  jus- 
tified in  withdrawing  such  questions  from  the  consideration  of  a  jury  if 
upon  a  consideration  of  the  entire  evidence  reasonable  men  might  draw 
different  inferences.  Tousey  v.  Hastings,  194  N.  Y.  79,  86  N.  E. 
831 ;  Matter  of  Case,  214  N.  Y.  199,  203, 108  N.  E.  408. 
•  [8]  It  is  only  when  a  verdict  must  be  set  aside  as  unsupported  by 
the  evidence,  and  not  when  it  may  be  set  aside  for  that  reason,  that 
a  verdict  may  be  directed.  Getty  v.  Roger  Williams  Silver  Co.,  221 
N.  Y.  34,  39,  116  N.  E.  381. 

In  the  light  of  the  foregoing  legal  rules,  and  bearing  in  mind  that 
there  were  periods  when  Miss  Strong  was  unquestionably  incompetent, 
and  that  these  periods  came  on  with  suddenness  and  frequency,  and 
were  due  to  a  failure  of  brain  control,  and  that  at  such  times  she  was  in 
a  "hazy"  condition  from  24  to  48  hours,  that  she  was  so  ill  several 
hours  before  the  execution  of  the  codicil  as  to  requir«  the  presence  of 
two  physicians  in  consultation,  although  the  day  before  she  had  in 
apparently  good  health  delivered  to  Dr.  Adams  tiie  check  for  $1,000, 
and  that  the  two  physicians  do  not  negative  the  inference  that  her 
illness  was  one  of  these  characteristic  attacks  which  undeniably  ren- 
dered her  incompetent  for  some  time  subsequently,  and  in  view  of  what 
occurred  in  her  sick  room  when  the  codicil  was  executed,  and  that  the 
subscribing  witnesses  are  unable  to  give  persuasive  testi^iony  demon- 
strating her  mental  clarity  at  that  time,  it  cannot  be  said  as  a  matter 
of  law  that  her  mind  was  not  in  such  a  confused  or  nebulous  condition 
when  she  executed  the  codicil  as  the  result  of  one  of  those  attacks  that 
she  was  then  incompetent  to  execute  it.  Such  an  inference  would  not 
be  unreasonable  as  matter  of  law. 

Authorities  cited  by  the  respondent  have  no  application  to  such  a 
state  of  facts  as  exist  here.  Some  of  them  arose  under  former  section 
2653a  of  the  Code  of  Civil  Procedure  where  the  burden  of  proof  was 
placed  on  the  contestants,  and  all  of  them  are  dissimilar  in  fact.  The 
correct  rule  applicable  to  this  case  is  stated  in  Hagan  v.  Sone,  174 
N.  Y.  317,  at  page  323,  66  N.  E.  973,  975,  as  follows: 

"The  plalntlfTs  proof  mlight  not  have  satisfied  the  Jury  that  the  deceased 
was  either  Incompetent  to  make  a  will  or  subjected  to  any  undue  influence, 
but  there  was  enough  of  it  to  require  us  to  hold  that  the  Jury  was  the  branch 
of  the  court  that  the  law  required  to  pass  upon  It.  Questions  of  fact  arising 
in  an  action  to  determine  the  validity  of  a  will  are  no  different  In  this  respect 
from  questions  of  fact  in  any  other  case.  When  evidence  is  given  of  such  a 
character  that  different  inferences  may  fairly  and  reasonably  be  drawn  from 
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It,  the  fact  mnst  be  determined  by  the  Jury.  The  good  sense  of  the  Jury,  when 
aided  by  proper  instructions  from  the  court,  Is  the  best,  and  indeed  tlie  only, 
protection  that  litigants  ordinarily  have  in  the  determination  of  Issues  of  fact, 
depending  upon  conflicting  evidence,  even  when  such  Issues  arise  In  actions  to 
determine  the  validity  of  the  most  important  testamentary  instruments." 

[7]  We  are  not  unmindful  that  in  a  case  free  from  undue  influence 
such  as  this  seems  to  be  not  a  very  high  degree  of  mentality  is  re- 
quired to  make  a  valid  will.  But  here  we  have  a  case  where  it  conclu- 
sively appears  that  the  deceased  was  frequently  incompetent  for  the 
performance  of  such  an  act,  and  the  circumstances  existing  at  the  par- 
ticular time  when  she  executed  the  codicil  are  such  that  reasonable 
men  might  infer  that  such  condition  tljen  existed.  We  express  no 
opinion  as  to  the  merits  of  the  controversy,  but  hold  merely  that  the 
evidence  was  such  as  to  require  the  submission  of  the  controversy 
to  the  jury,  and  that  the  direction  of  a  verdict  by  the  court  was  error. 

The  order  and  decree,  so  far  as  it  admits  to  probate  the  codicil, 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellants 
payable  out  of  the  estate  to  abide  the  event.  All  concur,  except  KEL- 
LOGG, P.  J.,  dissenting. 


KINNEY  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Special  Term,  Brie  County.    July  1,  1917.) 

1.  ln£ltati0n    of   actions    €=»127(14)— amendment    of    complaint— new 

Cause  of  Action. 

The  limitation  of  two  years  prescribed  by  Employers'  Liability  Act  U. 
S.  April  22,  1008,  c.  149,  §  6,  35  Stat.  66  (U.  S.  Comp.  St.  1916,  i  8662). 
applies,  where  a  complaint,  stating  no  fact  to  bring  the  case  within  such 
statute,  iff,  more  than  two  years  after  the  cause  arose,  amended  to  do  so. 

2.  Coubts  <S=999(2) — ^Amendment  of  Complaint — Effect  of  Pebmission — De- 

fense OF  Limitation. 

The  statute  of  limitations,  being  matter  of  defense,  to  be  pleaded  and 
proved,  may  be  so  interposed,  notwithstanding  permission,  over  objection 
of  the  bar  of  limitations,  to  amend  complaint  to  bring  the  cause  of  action 
within  a  statute. 

3.  New  Trial  ®=>105 — Newlt  Discovered  Evidence — Impeachment. 

New  trial  will  not  be  granted  for  newly  discovered  evidence  to  im- 
peach witnesses. 

Action  by  John  W.  Kinney  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Plaintiff  moves  for  new  trial  on  the  court's 
minutes ;  also  for  an  order  permitting  examination  of  certain  witness- 
es, that  their  deposition  may  be  used  on  a  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence.    Motion  denied. 

See,  also,  157  App.  Div.  942,  142  N.  Y,  Supp.  1126;  98  Misc.  Rep. 
11,  162  N.  Y.  Supp.  42;   164  N.  Y.  Supp.  1098. 

Hamilton  Ward,  of  Buffalo,  for  plaintiff. 
Evan  Hollister,  of  Buffalo,  for  defendant. 

WHEELER,  J.  A  new  trial  is  asked  on  the  ground  of  alleged  er- 
roneous rulings  of  the  trial  court  in  its  charge  to  the  jury.    I  have 
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carefully  examined  the  rulings  complained  of,  and  am  unable  to  dis- 
cover the  court  committed  any  error.  On  the  contrary,  I  am  of  the 
opinion  the  charge  of  the  court  was  perfectly  fair  to  the  plaintiff,  and 
as  favorable  to  his  case  as  the  evidence  would  justify.  For  these  rea- 
sons, the  motion  for  a  new  trial  on  the  ground  of  errors  in  the  ruling 
of  the  court  must  be  denied. 

[  1  ]  There  is  another  reason  why,  in  our  opinion,  a  new  trial  should 
not  be  granted,  even  though  the  court  had  committed  some  error  in  its 
rulings  on  the  trial  of  the  action.  The  accident  out  of  which  this  ac- 
tion springs  occurred  on  the  12th  day  of  October,  1908.  This  action 
was  begun  on  the  30th  day  of  June,  1909.  The  complaint  stated  no 
fact  bringing  the  action  under  the  provisions  of  the  federal  Employers' 
Liability  Act.  On  the  contrary,  the  allegations  of  the  complaint  pro- 
ceeded entirely  to  state  a  cause  of  action  under  the  common  law  and 
statutes  of  the  state  of  New  York.  After  two  trials  had  been  had,  and 
the  case  carried  to  the  appellate  courts  by  several  appeals,  and  after 
the  case  had  been  remanded  for  a  new  trial,  the  plaintiff  made  a  motion 
at  Special  Term  of  this  court  for  permission  to  amend  his  complaint, 
setting  up  the  claim  that  at  the  time  of  the  accident  the  plaintiff  was 
engaged  in  interstate  commerce,  and  therefore  entitled  to  uie  benefit  of 
the  provisions  of  the  federal  act.  The  plaintiff's  application  was  grant- 
ed by  an  order  of  the  Special  Term  dated  December  7,  1916,  and  an 
amended  complaint,  setting  up  facts  to  bring  the  cause  of  action  under 
the  federal  act,  was  served.  The  amended  complaint  was  verified  on 
the  7th  day  of  December,  1916.  It  will  thus  be  seen  that  allegations 
bringing  the  action  under  the  federal  act  were  not  made  until  some 
eight  years  after  the  happening  of  the  accident. 

The  federal  act  requires  that,  in  order  to  obtain  the  benefit  of  that 
act,  an  action  under  it  must  be  brought  within  two  years  after  the 
cause  of  action  arose ;  otherwise,  the  action  is  barred.  The  defendant, 
by  its  answer  to  the  amended  complaint,  denied  that  the  accident  hap- 
pened while  the  plaintiff  was  engaged  in  interstate  commerce,  and  also 
set  up  the  failure  to  bring  the  action  under  the  provisions  of  the  fed- 
eral act  within  two  years  from  the  time  the  accident  occurred.  On 
the  trial,  these  issues  were  sharply  litigated,  and  evidence  given  by 
the  plaintiff  tending  to  show  that  at  the  time  of  the  accident  the 
plaintiff  was,  in  fact,  engaged  in  interstate  commerce.  In  addition 
to  rendering  a  general  verdict,  the  jury  were  instructed  to  render  a 
special  verdict  as  to  whether  or  not  the  plaintiff,  at  the  time  of  the  ac- 
cident, was  engaged  in  interstate  commerce.  This  question  was  an- 
swered by  the  jury  in  the  affirmative;  so  that  we  have  that  fact  es- 
tablished by  the  special  finding  of  the  jury. 

We  therefore  have  presented  the  question  whether  the  statute  of  lim- 
itations of  two  years,  prescribed  by  section  6  of  the  federal  act,  applies 
to  this  case.  If  it  does,  then  it  would  be  idle  to  grant  a  new  trial,  for 
no  recovery  could  be  ultimately  upheld.  We  think  the  case  of  Seaboard 
Air  Line  Railway  v.  Renn,  241  U.  S.  290,  36  Sup.  Ct.  567,  60  L.  Ed. 
1006,  is  decisive  of  the  question  here  presented.  In  the  case  cited  the 
trial  court  permitted  an  amendment  to  the  complaint,  so  as  to  state 
distinctly  an  employment  in  interstate  commerce  at  the  time  of  the  ac- 
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cident.  The  defendant's  counsel  objected  to  the  amendment,  in  that 
the  original  complaint  did  not  state  a  cause  of  action  under  the  act  of 
Congress,  that  with  the  amendment  the  complaint  would  state  a  new 
cause  of  action  under  that  act,  and  that,  as  more  than  two  years  had 
elapsed  since  the  right  of  Action  accrued,  the  amendment  could  not  be 
made  the  medium  of  introducing  this  new  cause  of  action  consistently 
with  the  provision  in  section  6  of  the  act.  The  plaintiff  recovered, 
and  the  railway  company  carried  the  case  to  the  Supreme  Court  of  the 
United  States  on  the  question  raised.  The  Supreme  Court  held  that, 
in  the  particular  case  before  it,  the  original  complaint  sufficiently  stated 
a  case  under  the  federal  act  without  amendment.  The  court,  how- 
ever, said: 

"If  the  amendment  merely  expanded  or  amplified  what  was  alleged  in 
support  of  the  cause  of  action  already  asserted,  It  related  back  to  the  com- 
mencement, and  was  not  affected  by  the  Intervening  lapse  of  time.  Texas  & 
Padflc  Ry.  V.  Cox,  145  U.  S.  593,  603-604,  12  Sup.  Ct.  905,  36  L.  Bd.  828 ;  At- 
lantic &  Pacific  B.  R.  Co.  V.  lAlrd,  164  U.  S.  393,  17  Sup.  Ct  120,  41  L.  Ed 
485;  Hutchinson  v.  Otis,  190  U.  S.  552,  555,  23  Sup.  Ct  778,  47  L,.  Ed.  H79; 
Missouri,  Kansas  &  Texas  I^.  t.  Wulf,  226  U.  S.  570,  576,  33  Sup.  Ct.  135,  57 
li.  Ed.  355,  Ann.  Gas.  1914B,  134 ;  Crotty  v.  Chicago  Great  Western  Ry.,  95 
C.  C.  A.  91,  169  Fed.  595.  But  If  It  Introduced  a  new  or  different  cause  of 
action.  It  was  the  equivalent  of  a  new  suit,  as  to  which  the  mnnlng  of  the 
limitation  was  not  theretofore  arrested.  Slcard  v.  Davis,  6  Pet,  (U.  S.)  124. 
140,  8  L.  Ed.  342 ;  Union  Pacific  Ry.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct  877, 
.')9  L.  Ed.  983 ;  United  States  v.  Daluour,  203  U.  S.  408-423,  27  Sup.  Ct  58.  51 
Ia  Ed.  248." 

The  opinion  then  proceeds  to  show  the  amendment  allowed  did  not 
violate  the  rules  above  enunciated,  because  the  original  complaint  set 
forth  sufficient  facts  to  bring  the  case  under  the  federal  act,  and  the 
amendment  allowed  simply  amounted  to  an  amplification  of  what  had 
already  been  alleged.  It  goes  without  saying  that,  had  the  original 
complaint  failed  to  state  facts  sufficient  to  bring  the  action  under  the 
law  of  Congress,  the  two-year  limitation  would  have  applied.  The 
federal  act,  wherever  it  applies,  is  exclusive  of  all  other  remedies.  If 
the  case  comes  under  the  federal  act,  a  recovery  must  be  had  under 
the  provisions  of  that  act,  or  not  at  all.  St.  Louis,  San  Francisco  & 
Texas  R.  Co.  v.  Seale.  229  U.  S'.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129. 
Ann.  Cas.  1914C,  156;  Taylor  v.  Taylor,  232  U.  S.  363,  34  Sup.  Ct 
350,  58  L.  Ed.  638.  When,  therefore,  the  jury  found  that  the  plain- 
tiff in  this  action  was  engaged  in  interstate  commerce  at  the  time  of 
the  accident,  we  are  unable  to  discover  how  the  plaintiff  can  expect  to 
sustain  any  verdict  which  he  might  obtain,  for  the  reason  that  more 
than  two  years  had  expired  before  his  complaint  was  amended  set- 
ting forth  facts  bringing  his  case  under  the  federal  act,  which  was 
tantamount  to  setting  forth  a  new  cause  of  action. 

[2]  It  should  be  noted  that  the  special  verdict  of  the  jury  is  in 
accordance  with  the  allegations  of  the  plaintiff's  complaint,  and  of  his 
own  contentions.  I  am  not  unmindful  of  the  fact  the  Special  Term 
of  this  court  permitted  the  amendment  in  question  over  the  objection 
of  the  defendant,  and  that,  on  an  appeal  from  the  order  allowing  the 
amendment,  the  Appellate  Division  affirmed  the  order.  The  plaintiff's 
counsel  may  contend  that  these  adjudications  are  controlling.    We  are 
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not  aware  whether  the  case  of  Seaboard  Air  Lino  Railway  v.  Renn, 
241  U.  S.  290,  36  Sup.  Ct.  567,  60  L.  Ed.  1006,  was  specifically  called 
to  the  attention  of  the  court.  Nevertheless,  it  is  sufficient  to  say  that 
the  statute  of  limitations  is  a  matter  of  defense,  to  be  pleaded  and 
proved,  and,  unless  so  pleaded  and  proved  by  the  defendant,  cannot  be 
availed  of  as  matter  of  defense.  So  we  think  the  Special  Term  prop- 
erly permitted  the  amendment  setting  up  the  fact  that  the  plaintiflf  was, 
at  the  time  af  the  accident,  engaged  in  interstate  commerce,  leaving 
it  for  the  defendant  to  plead  the  two-year  limitation  prescribed  by  the 
statute. 

This  brings  the  court  to  the  consideration  of  the  second  motion, 
which  is  for  an  order  appointing  a  referee  to  take  the  testimony  of 
Hugh  Rourke  and  Thomas  Powell,  to  be  used  on  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence;  Mr.  Rourke  and 
Mr.  Powell  having  refused  to  make  affidavits  for  the  plaintiff  by  rea- 
son of  their  connection  with  the  case  as  counsel  for  the  defendant  on 
former  trials.  The  moving  affidavits  show  that  on  the  fourth  and  fifth 
trials  of  this  action  the  defendant  called  as  a  witness  on  its  behalf  one 
William  L.  Kells,  who  testified  in  substance  that  he  was  charged  with 
the  duty  of  lighting,  each  day,  the  dwarf  signal  lamp  which  the  plain- 
tiff claims  was  set  at  safety,  when  it  should  have  been  set  at  danger, 
showing  a  green  light,  when  it  should  have  shown  a  purple  light,  and 
that  owing  to  this  fact  he  was  led  to  proceed  upon  the  main  tracks  of 
the  defendant's  railroad,  thus  causing  the  accident.  Kells  testified  that 
he  lighted  the  lamp  of  this  signal  on  the  evening  of  the  accident,  that 
when  he  lighted  it  the  lamp  showed  a  purple  or  danger  signal,  and  that 
at  that  time  the  wires  and  levers  connecting  the  signal  with  the  op- 
erating signal  tower  were  in  perfect  condition,  so  far  as  he  could  see. 
He  further  testified  that  after  the  accident  he  made  a  statement  of  said 
facts,  to  the  claim  agents  of  the  defendant  company,  and  before  the 
first  trial  called  at  the  office  of  the  defendant's  attorneys,  Hoyt  & 
Spratt,  and  had  a  talk  with  Mr.  Rourke,  then  connected  with  said 
firm,  and  stated  to  said  Rourke  the  facts  to  which  he  testified  on  the 
fourth  and  fifth  trials.  He  was  not  called  as  a  witness  on  the  first 
three  trials. 

The  plaintiff  now  contends  that,  if  Mr.  Rourke  is  compelled  to  be 
examined,  he  will  testify,  in  substance,  that  he  had  never  heard  of 
Kells,  and  had  never  seen  him,  and,  had  he  known  that  Kells  could 
have  given  the  testimony  he  gave  on  the  fourth  and  fifth  trials,  he 
would  have  called  him  as  a  witness  for  the  defendant  company  on  prior 
trials.  At  this  time,  of  course,  it  is  impossible  to  say  whether  or  not 
Mr.  Rourke,  if  sworn,  would  sustain  the  version  claimed  by  the  plain- 
tiff's counsel.  For  the  disposition,  however,  of  this  motion,  we  shall 
assume  that  Mr.  Rourke  and  Mr.  Powell  would  testify  to  everything 
claimed  by  the  plaintiff's  counsel.  Nevertheless  it  must  be  apparent 
that  such  testimony  would  in  no  way  benefit  or  assist  the  plaintiff's  case 
as  it  now  stands,  in  view  of  the  special  verdict  of  the  jury  that  the 
plaintiff  was  at  the  time  of  the  accident  engaged  in  interstate  com- 
merce, and  in  view  of  what  we  understand  to  be  the  law  that  the  stat- 
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ute  of  limitations  governing  the  time  in  which  the  plaintiff  might  avail 
himself  of  the  provisions  of  the  federal  act  had  already  long  run  before 
the  amendment  was  made  to  his  complaint  setting  up  the  facts  bringing 
the  case  under  the  provisions  of  that  act.  If  everything  claimed  by 
the  plaintiff  for  the  alleged  newly  discovered  evidence  could  be  shown, 
it  would  still  leave  the  plaintiff  just  where  he  was  before  on  the  question 
as  to  the  bar  of  the  statute,  and  no  recovery  could  be  had  within  the 
rule  laid  down  in  Seaboard  Air  Line  R.  R.  Co.  v.  Renn,  241  U.  S.  290, 
36  Sup.  Ct.  567,  60  L.  Ed.  1006.  Nothing  would  or  could  be  gained 
by  granting  the  order  asked  for  on  this  motion,  and  it  should  therefore 
be  denied. 

[3]  Independent,  however,  of  the  question  of  the  statute  of  limi- 
tations making  such  an  examination  useless,  we  think  the  motion 
should  be  denied  on  other  grounds :  First,  because  the  testimony  sought 
to  be  produced  would  be,  at  most,  only  evidence  tending  to  impeach  the 
credibility  of  Kells'  testimony.  It  is  a  well-established  rule  that  a  new 
trial  will  not  be  granted  simply  to  enable  the  defeated  party  to  impeach 
the  credibility  of  his  adversary's  witnesses.  Corley  v.  N.  Y.  &  H.  R. 
R.  Co.,  12  App.  Div.  409,  42  N.  Y.  Supp.  941 ;  People  v.  Van  Dusen 
53  App.  Div.  223,  65  N.  Y.  Supp.  742;  Schultz  v.  Third  Ave.  R.  R.  Co., 
47  N.  Y.  Super.  Ct.  285 ;  People  v.  Becker,  215  N.  Y.  159,  160.  109 
N.  E.  127;  People  v.  Priori,  164  N.  Y.  459,  58  N.  E.  668;  People 
V.  Eng  Hing  &  Lee  Dock,  212  N.  Y.  373,  106  N.  E.  96;  People  v.  Pat- 
rick, 182  N.  Y.  131,  74  N.  E.  843. 

Whether  the  dwarf  signal  showed  green  or  purple  when  the  plain- 
tiff ran  by  it  onto  the  main  tracks  was  one  of  the  questions  litigated 
on  the  trial.  The  plaintiff  was  the  only  witness  testifying  that  it 
showed  green,  giving  him  the  right  of  way.  Numerous  other  witnesses 
for  the  defense  testified  it  showed  purple,  and  was  set  at  danger,  for- 
bidding his  proceeding  further.  But,  even  though  set  at  green,  as 
claimed  by  the  plaintiff,  that  fact  was  not  necessarily  controlling  in 
the  disposition  of  the  case,  for,  after  reaching  the  dwarf  signal,  other 
signals  were  given  by  the  brakeman  stationed  at  the  head  of  the  ca- 
boose, which,  if  the  testimony  of  the  brakeman  is  true,  should  have 
caused  the  plaintiff  to  have  stopped,  and  thus  have  avoided  the  acci- 
dent which  followed. 

We  are  unable  to  discover  that  the  plaintiff  has  rriade  out  a  case  for 
the  order  he  asks.    The  motion  is  therefore  denied. 

An  order  may  be  entered  denying  the  plaintiff's  motion  for  a  new 
trial  on  the  minutes,  and  also  another  order  denj^ng  the  motion  for  the 
appointment  of  a  referee  to  take  the  testimony  of  Mr.  Rourke  and  Mr. 
Powell. 
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WINCHBSKI  ▼.  MORRIS. 

In  re  HARTFORD  ACCIDENT  &  INDEMNITY  CO, 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  27,  1917.) 

Master  and  Skbvant  ®=»361 — ^Wobkmbw's  Compensation  Act — "Hazasdoos 
Emplotment." 

A  chauffeur's  injury,  received  while  repairing  his  master's  touring  car. 
generally  used  for  recreation,  although  sometimes  used  in  connection 
with  the  master's  department  store,  did  not  come  within  the  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67),  as  an  injury  received  while 
engaged  in  a  "hazardous  employment,"  although  the  chauffeur's  employ- 
ment was  of  a  twofold  nature,  in  that  he  also  operated  an  automobile 
truck  In  delivering  merchandise. 

* 

Certified  Question  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Katherine 
Wincheski,  for  the  death  of  Stanley  Wincheski,.  contested  by  Solomon 
Morris,  employer,  and  the  Hartford  Accident  &  Indemnity  Company, 
insurer.  Question  certified  by  State  Industrial  Commission.  Question 
answered  in  the  negative,  and  matter  remitted  to  Commission. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

Frank  Cooper,  of  Schenectady,  for  claimant. 

Dajrton  &  Bailey,  of  New  York  City  (James  A.  Dayton,  of  New  York 
City,  of  counsel),  for  employer  and  insurance  carrier. 

COCHRANE,  J.  'nie  State  Industrial  Commission  has  certified 
the  following  question : 

"Was  the  said  Stanley  Wincheski,  at  the  time  he  received  the  injuries 
which  resulted  In  his  death,  engaged  in  a  hazardous  employment  carried  on 
by  his  employer  for  pecuniary  gain,  within  the  meaning  of  the  Workmen's 
Compensation  Law?" 

The  employer  conducted  a  department  store,  and  in  connection  there- 
with used  an  automobile  delivery  truck  for  delivering  goods.  He  also 
owned  a  seven-passenger  touring  car  for  the  pleasure  of  his  family. 
The  deceased  was  employed  as  a  chauffeur,  his  duties  being  to  operate 
both  cars.  On  Sunday,  September  17,  1916,  he  was  repairing  the 
touring  car  preparatory  to  taking  the  family  of  his  employer  out  on 
a  pleasure  ride,  when  a  gasoUne  torch  was  accidentally  ignited,  and  he 
received  burns  which  caused  his  death.  The  last  use  which  had  been 
made  of  the  touring  car  was  on  the  previous  Thursday,  when  it  had 
been  used  to  take  home  a  domestic  servant  employed  in  the  household 
of  the  employer,  which  servant  had  no  connection  with  the  department 
store.  On  that  occasion  the  car  got  out  of  repair,  and  the  deceased 
was  engaged  in  overcoming  this  defect  when  he  sustained  his  fatal 
injury.  It  appears  that  sometimes,  when  the  truck  was  out  of  repair, 
the  touring  car  was  used  in  its  place  for  the  delivery  of  goods.  Oc- 
casionally, when  the  demands  of  the  business  so  required,  both  auto- 
mobiles were  used  at  the  same  time  for  a  like  purpose.    The  evidence, 
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however,  does  not  warrant  an  inference  that  the  touring  car  was  gen- 
erally kept  or  used  for  delivering  goods  from  the  store.  Its  primary 
and  essential  purpose  was  for  3ie  pleasure  and  convenience  of  the 
family. 

The  Commission  is  not  justified  by  the  evidence  in  finding  any  otiier 
material  facts  than  as  above  stated.  It  is  absurd  to  maintain  that  this 
seven-passenger  touring  car,  designed  for  pleasure  and  recreation,  was 
owned  and  kept  by  the  employer  in  connection  with  his  department 
store.  Its  occasional  use  for  delivering  goods  was  merely  incidental, 
and  in  cases  of  emergency  or  extreme  necessity,  and  it  would  be  man- 
ifestly unjust  to  exaggerate  this  occasional  and  incidental  use  in  such 
a  way  as  to  make  it  appear  that  the  touring  car  was  a  factor  of  any 
substantial  consequence  or  importance  in  the  conduct  of  the  employer's 
business.  The  employment  of  the  deceased  was  doubtless  of  a  twofold 
nature ;  he  rendered  certain  services  in  connection  with  his  employer's 
business;  he  also  rendered  other  services  disconnected  with  his  em- 
ployer's business;  as  a  chauffeur  operating  the  automobile  truck  in 
delivering  merchandise  he  was  engaged  in  a  hazardous  employment 
conducted  by  the  employer  for  pecuniary  gain ;  as  a  chauffeur  operat- 
ing the  touring  car  for  the  pleasure  of  his  employer's  family  he  was  not 
engaged  in  a  hazardous  employment  conducted  for  pecuniary  gain. 
Very  clearly  at  the  time  when  he  received  his  injuries  he  was  engaged 
in  the  latter  capacity.  His  status  was  similar  to  that  of  a  cook  or 
butler  in  his  employer's  household.  In  Matter  of  Sickles  v.  Ballston 
Refrigerating  Storage  Co.,  171  App.  Div.  108,  156  N.  Y.  Supp.  864, 
the  claimant  had  duties  to  perform  in  connection  with  a  hazardous 
business,  but  he  was  injured  while  performing  duties  not  so  connected, 
and  it  was  held  that  Ihe  claim  was  not  within  the  protection  of  the 
statute.    That  authority  is  applicable  here. 

The  question  certified  should  be  answered  in  the  n^[ative,  and  the 
matter  remitted  to  the  Commission.    All  concur. 


BXLOW  V.  ST.  REGIS  PAPER  CO. 

In  re  FIRST  MUT.  LIABILITY  INS.  CO.  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Tblrd  Department    September  13,  1917.) 

1.  Master  and   Sebvant  «=>356 — Workmen's  Ookpxnsation   Act — Nboli- 

GENCE  OF  Injured  Emflot£. 

Under  Workmen's  Compensation  Low  (Consol.  Laws,  c.  67)  g  10,  pro- 
viding for  compensation  "without  regard  to  fault  as  a  cause  of  such  in- 
jury," except  where  caused  by  willful  intention  or  Intoxication  of  tbt- 
employ^,  mere  negligence  of  the  empl«y6  in  taking  the  more  dangerous 
course  In  leaylng  the  employer's  premises  does  not  bar  right  to  compensa- 
tion. 

2.  Master  ANn  Servant  «=»375(2) — Wobkuen's  Coicfknsation  Act — Ihtokc 

"Arising  Out  of  and  in  Course  of  Employment." 

Injury  to  an  employs,  while  going,  at  meal  time,  by  a  direct  and  ordi- 
nary route  from  the  employer's  premises,  he  being  still  therecm  and 
struck  by  one  of  the  employer's  engines  on  one  of  its  switch  tracks  arises 
"out  of  and  in  the  course  of  his  employment,"  within  the  Workmen's 
Compensation  Law. 
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3.  Masteb  and  Servant  ®=9388 — Wobkicen'b  Compensation  Act — ^Pabtiai. 

Depxndenot. 

Partial  dependency  is  anfficient  to  Justify  an  award  vinder  tlie  Work- 
men's CompensatloD  Law. 

4.  liASTEB     AND      SKBVANT     «=417(7) WORKMEN'S     COMPENSATION     ACT ^DE- 

PENDENCY— FiNDiNa  BT  Commission. 

Dependency,  within  the  Worltmen's  Compensation  Law,  Is  a  question  ol 
fact,  finding  on  which  by  the  Commission  is  final. 

5.  Masteb  and  Sebvant  «=>385(1) — Wobkmen's  Compensation  Act — ^Awabd 

— Wage  Basis. 

Under  Workmen's  Compensation  Law,  i  14,  subd.  2,  the  injured  em- 
ployg  not  having  worked  substantially  the  whole  of  that  year  preceding 
his  injury  in  the  employment  In  which  he  was  Injured,  the  average  dally 
wage  received  in  that  employment  by  an  employe  of  the  same  class  work- 
ing the  year  through  is  the  basis  of  award,  though  in  previous  different 
employments  the  injured  employfi  had  received  a  smaller  sum. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Alfreda 
Bylow  for  compensation  for  death  of  Elwin  Kingsley,  opposed  by  St. 
Regis  Paper  Company,  employer,  and  the  First  Mutual  Liability  In- 
surance Company  of  New  York,  insurance  carrier.  From  an  award 
by  the  State  Industrial  Commission,  the  employer  and  Jesse  S.  Phil- 
lips, as  State  Superintendent  of  Insurance  and  liquidator  of  said  in- 
surance carrier,  appeal.    AfHrmed. 

Ai^ed  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL.  JJ. 

Moses  James  Wri^t,  of  New  York  City  (George  H.  Jamison,  of 
New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
Albany,  of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

George  Moore,  of  Malone,  for  claimant 

LYON,  J.  In  April,  1916,  Elwin  Kingsley,  an  employ^  of  the  St. 
Regis  Paper  Company  at  Defereit,  N.  Y.,  was  struck  by  a  shifting 
engine  of  the  company  and  killed  while  crossing  the  lands  of  the  cwn- 
pany  on  his  way  to  dinner.  An  award  was  made  by  the  State  Indus- 
trial Commission  to  his  mother,  to  three  half-sisters,  and  to  one  half- 
brother,  as  dependents.  The  award  is  challenged  upon  the  ground  that 
the  death  did  not  result  from  an  accidental  personal  injury  arising 
out  of  and  in  the  course  of  the  employment  of  deceased,  that  the  bene- 
ficiaries of  the  award  were  not  dependent  upon  deceased  at  the  time  of 
the  accident,  and  that  the  award  was  not  based  upon  the  proper  wage, 
but  was  excessive. 

That  the  death  of  Kingsley  was  accidental,  within  the  meaning  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67;  chapters 
41  and  316,  Laws  1914),  must  be  conceded.  Moore  v.  Lehigh  Valley 
Railroad  Co.,  169  App.  Div.  177,  154  N.  Y.  Supp.  620,  affirmed  217  N. 
Y.  627,  HI  N.  E.  1092.    That  an  accident,  in  order  to  be  compensa- 
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tory,  must  have  both  arisen  out  of  and  in  the  course  of  the  employment, 
must  also  be  conceded.  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E. 
750,  L.  R.  A.  1917A,  344. 

The  deceased  was  a  common  laborer.  He  left  his  work  of  piling  and 
loading  wood  at  about  12  o'clock  noon,  and  started  for  dinner  at  his 
boarding  place,  about  half  a  mile  distant,  and  a  few  hundred  feet 
westerly  of  the  lands  of  his  employer.  For  about  2,000  feet  his  path 
lay  along  the  private  roadway  of  the  company,  which  at  the  westerly 
line  of  his  employer's  lands  terminated  in  a  highway  of  the  village, 
which  in  its  southwesterly  course  passed  the  boarding  place  of  the  de- 
ceased. When  within  about  200  feet  of  the  end  of  the  private  roadway, 
the  deceased  turned  to  the  southwest  and  walked  on  a  switch  track  of 
the  Paper  Compaiiy  until  about  opposite  his  boarding  place,  when  he 
turned  again  to  the  west,  and  while  passing  over  an  intervening  switch 
track  of  the  company  was  struck  by  its  shifting  engine,  backing  down 
from  the  north,  the  signals  of  which,  owing  to  his  deafness,  he  did 
not  hear,  and  was  killed. 

[1,2]  The  appellants  contend  that  by  leaving  the  roadway  route 
and  taking  a  more  dangerous  course  the  deceased  assumed  additional 
risks  which  automatically  deprived  him  and  his  dependents  of  the  bene- 
fit of  the  Workmen's  Compensation  Law.  This  is  the  serious  question 
in  the  case.  Concededly  the  distance  to  his  boarding  place  from  the 
point  where  the  deceased  left  the  private  roadway  was  practically  the 
same  by  either  route.  The  premises  of  the  Paper  Company  were  inter- 
woven by  a  system  of  switch  tracks,  owned  and  operated  by  it,  which 
connected  with  the  tracks  of  the  New  York  Central  Railroad  Com- 
pany. It  was  necessary  for  the  deceased,  whatever  course  he  took 
an  going  to  his  boarding  house,  to  pass  over  at  least  five  railroad 
tracks,  one  of  which  was  the  switch  track  upon  which  he  was  killed, 
which  he  must  cross,  either  where  it  crossed  the  private  roadway  or 
at  some  other  point. 

The  Commission  has  found  upon  undisputed  evidence  that  it  was 
the  custom  of  the  employes  of  the  Paper  Company  to  walk  along  the 
railroad  tracks  all  over  the  plant.  Apparently  the  deceased  assumed  no 
risk  of  being  overtaken  while  walking  upon  or  alongside  the  switch 
track,  as  its  northerly  terminus  was  only  a  few  hundred  feet,  and  in 
plain  view,  from  the  point  where  the  deceased  left  the  private  road- 
way, and  hence  a  glance  in  that  direction  would  have  satisfied  him  that 
the  track  was  dear,  and  that  no  danger  was  to  be  apprehended  from 
that  direction.  During  the  two  weeks  in  which  the  deceased  had  been 
employed  by  the  Paper  Company  he  had  continuously  followed  this 
route  in  going  between  his  work  and  his  boarding  house.  The  Commis- 
sion has  not  found  that  the  private  roadway  was  the  usual  route.  It 
has  found  that  it  was  a  convenient  route ;  also  that  there  was  no  rule 
of  the  company  forbidding  the  men  to  walk  along  the  railroad  tracks. 
Upon  the  occasion  when  the  deceased  was  killed,  he  seems  to  have 
been  closely  following  one  Fitzgerald,  as  the  latter  testifies  that  as  he 
stepped  across  the  track  and  went  down  the  bank  the  engine  struck 
the  deceased,  whose  hat  hit  the  witness  in  the  back.  The  evidence  is 
that  most  of  the  other  people  took  the  same  road  going  to  this  house. 
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The  deceased  was  not  bright,  and  appears  to  have  been  the  butt  of  his 
fellow  employes,-  one  of  whom  tripped  him,  coming  down  the  hill, 
and  he  fell,  cutting  his  hand,  after  which,  muttering,  he  separated  from . 
them  and  continued  alone  to  the  point  where  he  left  the  private  road- 
way. 

Under  the  evidence  it  cannot  be  said  that  any  definite  course  had 
been  prescribed  by  the  employer  by  which  the  deceased  or  any  other 
employe  should  leave  the  premises.  Kingsley  violated  no  rule  of  the 
company  in  going  where  he  did.  The  mere  fact  that  he  may  have  been 
negligent  in  taking  the  more  dangerous  course,  assuming  it  to  have 
been  such,  furnishes  no  defense  to  the  employer  or  insurance  carrier, 
and  does  not  bar  the  right  of  the  claimant  to  compensation.  Section 
10  of  the  Workmen's  Compensation  Law  provides  that  the  employe 
is  entitled  to  compensation  "without  regard  to  fault  as  a  cause  of  such 
injury,"  except  where  the  injury  was  caused  by  willful  intention  of 
the  employe  or  by  intoxication,  neither  of  which  exceptions  is  claimed 
to  have  existed  in  this.  case.  Leaving  his  work  and  going  to  his  dinner 
was  an  ordinary  and  necessary  incident  of  his  employment,  and  must 
be  regarded  as  having  been  within  the  contemplation  of  the  parties 
at  the  time  the  contract  of  emplo)rment  was  entered  into.  Ordinarily, 
the  employment  of  an  employe  leaving  his  work  at  meal  time,  and 
passing  through  and  over  the  premises  of  his  employer  by  a  course 
usually  taken,  is  deemed  to  be  continued  until  he  leaves  the  premises 
of  the  employer.  In  the  case  of  Pope  v.  Merritt  &  Chapman  Derrick 
&  Wrecking  Co.,  177  App.  Div.  69,  163  N.  Y.  Supp.  655,  we  expressed 
full  accord  with  the  statement  contained  in  the  opinion  of  the  Com- 
mission in  that  case  that : 

"An  employe,  on  quitting  work  for  the  day.  Is  entitled  to  a  reasonable  op- 
portunity to  leave  the  employer's  plant  and  place  himself  upon  a  public  high- 
way; and  U  Injured  before  reaching  the  public  highway,  provided  he  uses 
reasonable  speed  in  leaving  the  plunt,  he  Is  covered  by  the  Compensation  Law." 

This  is  also  in  accord  with  the  holding  in  the  much-cited  case  of 
Gane  v.  Norton  Hill  Colliery  Company,  2  B.  W.  C.  C.  42,  100  L.  T. 
979.  Had  the  deceased  once  passed  from  his  employer's  premises  and 
gained  the  public  highway,  or  had  he,  instead  of  leaving  the  emploj'er*s 
premises,  loitered  tfiereon,  or  deviated  from  a  direct  and  ordinary 
route  of  passage  for  purposes  of  his  own,  a  very  different  question 
would  be  presented. 

The  State  Industrial  Commission  has  found,  and  we  think  correctly, 
that  the  injuries  which  resulted  in  the  death  of  Elwin  Kingsley  were 
accidental  injuries,  and  arose  out  of  and  in  the  course  of  his  employ- 
ment 

[3, 4]  As  to  the  second  ground  of  appellants'  objection  to  the  award 
— that  the  beneficiaries  named  were  not  dependents :  Partial  depend- 
ency is  sufficient  to  justify  an  award.  Walz  v.  Holbrook,  Cabot  & 
Rollins  Corp.,  170  App.  Div.  6,  155  N.  Y.  Supp.  703;  Rhyner  v. 
Hueber  Building  Co.,  171  App.  Div.  56,  156  N.  Y.  Supp.  903.  The 
Commission  has  found  that  the  deceased,  who  was  unmarried  and 
without  children,  left  him  surviving,  and  partially  dependent  upon  him 
for  support  at  the  time  of  the  accident,  his  mother,  three  half-sisters, 
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and  one  half-brother;  the  four  latter  being  school  children  aged, 
respectively,  15,  12,  9,  and  6  years.  The  Commission  awarded  to 
each  the  sum  of  $1.45  per  week.  While  the  evidence  is  not  entirely 
clear  as  to  the  precise  sum  which  the  deceased  contributed  to  the  sup- 
port of  the  family,  it  appears  that  at  times  it  represented  his  full  earn- 
ings, less  such  sum  as  was  necessary  for  his  own  support.  This  con- 
tribution is  stated  by  the  mother  in  her  verified  claim  for  ccnnpensation 
to  have  been  about  $7  per  week.  The  question  of  dependency  being 
one  of  fact,  the  decision  of  the  Commission,  under  the  evidence,  is 
final. 

[6]  As  to  the  third  objection  raised  by  the  appellants,  that  the 
award  was  not  based  upon  the  proper  wage,  the  evidence  was  that  at 
the  time  of  his  death  the  deceased  had  been  earning,  during  his  em- 
ployment by  the  St.  Regis  Paper  Company,  $1.80  per  day,  and  that  this 
was  the  average  daily  wage  received  in  that  employment  by  an  em- 
ploye of  the  same  class  working  the  year  through,  although  in  previous 
employments  by  other  employers  the  deceased  had  received  a  smaller 
sum.  Computed  upon  the  basis  of  compensation  prescribed  by  sub- 
division 2  of  section  14  of  the  Workmen's  Compensation  Law,  which 
is  applicable  in  this  case,  the  amount  of  the  award  was  correct. 

The  award  should  be  affirmed.    All  concur. 


TiixJBUEQ  et  ai.  V.  McCarthy  &  townsend. 

In  re  TRAVELERS'  INS.  OO. 
(Supreme  Cburt,  Appellate  Dlviedon,  Third  Department    September  25,  1917.) 

1.  Masteb  and  Servant  ^=3>362 — ^Wobxuen's  CoMrawsATiON  Act — Right  to 

Compensation — Relationship. 

Where  a  servant,  with  authority  to  hire  incidental  help  necessary  to 
the  operation  of  an  oil  lease,  asked  an  odd-job  man  to  help  him,  and  In 
doing  the  work  both  were  killed,  the  employer  was  the  employer  of  the 
odd-job  man. 

2.  Master    and    Servant    «=»361 — WokkmxjCs    Comfkhbation — Death    o» 

Servant — Hazardous  Employment. 

An  action  for  death  of  employ^  in  1915,  killed  by  explosion  of  a  ga» 
engine  flywheel  nsed  in  the  operation  of  an  oil  and  gas  lease,  could  not 
lie  sustained  under  the  then  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67) ;   the  operation  of  such  wells  not  being  classed  as  hazardous. 

3.  Master  and  Servant  «=>361 — Workmen's  Compensation — Death  of  Serv- 

ant— "Repair  of  Stationary  Engine." 

The  repair  of  a  gas  engine,  used  In  mining  an  oil  and  gas  well,  was 
Incident  to  an  occupation  not  classified  as  dangerous  under  the  Work- 
men's Comi)ensntion  Act  in  1915,  was  not  work  in  "repair  of  stationary 
engines,"  within  the  act,  and  action  by  employ^  injured  in  so  doing  was 
not  sustainable  thereunder. 

4.  Master    and    Servant    <S=»361 — Workmen's    Covfensation    Act — ^"Em- 

PL0T6" — "Hazardous  Employment." 

An  "employ^,"  under  the  Workmen's  Compensaticm  Act,  is,  under 
section  3,  one  engaged  In  n  hazardous  employment  in  the  service  of  an 
employer  conducting  it  upon  the  premises  or  at  the  plant,  or  in  the 

^ssFor  otber  cases  see  same  topic  &  KBY-NUHBER  In  all  Ker-Numb«red  Dlgwts  &  Index«s 
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course  of  hto  employment  away  from  the  plant  of  his  employer;  and  a 
"hazardous  employment"  means  a  work  or  occupation  described  In  Laws 
1916,  c.  622,  8  1. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and' 
Second  Series,  Employe.] 

Lyon  and  Cochrane,  J  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Application  by  Maud  Tillburg,  for  herself  and  her  minor  children, 
for  Workmen's  Compensation  for  the  death  of  her  husband,  Frank 
Tillburg,  opposed  by  McCarthy  &  Townsend,  employers,  and  the  Trav- 
elers' Insurance  Company,  insurer.  From  an  award  of  the  Industrial 
Commission  in  favor  of  claimant,  the  employer  and  insurer  appeal'. 
Reversed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  Clyde  Sherwood,  of 
New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City,  Counsel  to  Commission  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

WOODWARD,  J.  McCarthy  &  Townsend  were  engaged  in  the 
production  of  oil  and  gas,  on  the  7th  day  of  November,  1915,  at  or 
near  Allentown.  On  that  day  one  Bacon,  the  man  employed  by  Mc- 
Carthy &  Townsend  to  pump  one  of  their  wells,  and  whose  employ- 
ment only  required  a  small  part  of  his  time,  for  which  he  was  paid 
$7  per  month,  found  Frank  Tillburg  at  the  village  post  office  and  re- 
quested Tillburg  to  help  him.  Tillburg  said  he  would,  and  the  two  men 
started  in  the  direction  of  the  McCarthy  &  Townsend  oil  lease.  Till- 
burg appears  to  have  had  no  regular  occupation,  but  picked  up  odd 
jobs  about  the  village,  and  sometimes  helped  about  oil  leases.  Short- 
ly after  the  two  men  disappeared  in  the  direction  of  the  lease  an  ex- 
plosion was  heard,  and  people  running  to  the  scene  found  both  Bacon 
and  Tillburg  dead ;  the  flywheel  of  the  gasoline  engine,  used  in  pump- 
ing the  oil  well,  had  exploded,  producing  the  above  result.  It  appears 
that  the  purpose  of  this  incidental  employment  of  Tillburg  was  to  as- 
sist Bacon  in  putting  a  flywheel  upon  the  engine,  and  it  is  supposed 
that  after  the  flywheel  was  in  place  the  engine  was  started  up,  and 
that  the  explosion  occurred  by  reason  of  the  displacement  of  a  bolt. 

[1-3]  We  think  there  is  no  merit  in  the  contention  of  the  insurance 
carrier  that  Tillburg  was  not  in  the  employ  of  the  owners  of  the 
lease;  Bacon  appears  to  have  had  authority  to  hire  such  incidental 
help  as  might  be  necessary  in  the  operation  of  the  lease.  The  diffi- 
culty we  find  in  approving  of  this  award  is  the  fact  that  at  the  time 
of  this  accident,  in  the  year  1915,  the  Workmen's  Compensation  Law 
did  not  classify  the  operation  of  oil  and  gas  wells  as  hazardous ;  the 
amendment  of  the  act,  by  chapter  622,  §  1,  of  the  Laws  of  1916,  to 
include  such  operation  in  group  18,  serves  to  emphasize  the  fact  that 
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McCarthy  &  Townsend,  in  1915,  were  not  conducting  a  hazardous 
business  under  the  statute. 

It  is  suggested,  however,  that  at  that  time  group  22  included  "opera- 
tion and  repair  of  stationary  engines  and  boilers,  not  included  in  other 
groups,"  and  that  the  purpose  of  Tillburg's  employment  was  the  re- 
pair of  the  gas  engine  upon  this  lease.  The  suggestion  would  not  be 
without  force,  except  for  the  fact  that  McCarthy  &  Townsend  were 
not  engaged  in  the  operation  or  repair  of  stationary  engines  for  pecuni- 
ary gain ;  this  repair  of  the  gas  engine  was  incident  to  an  occupation 
which  the  law  did  not  at  that  time  regard  as  hazardous.  Tillburg  was 
engaged  by  McCarthy  &  Townsend,  and  because  they  were  not  engaged 
in  a  hazardous  occupation,  as  defined  by  the  statute,  their  employe 
could  not  come  within  the  definition  of  an  employe  as  used  in  the 
Workmen's  Compensation  Law.    . 

[4]  An  employe  under  that  act  "means  a  persoh  who  is  engaged 
in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on 
or  conducting  the  same  upon  tlie  premises  or  at  the  plant,  or  in  the 
course  of  his  employment  away  from,  the  plant  of  his  employer,"  and 
a  hazardous  employment  means  "a  work  or  occupation  described  in 
section  two  of  this  chapter."  Workmen's  Compensation  Law,  §  3. 
In  Matter  of  Bargey  v.  Massaro  Macaroni  Co.,  218  N.  Y.  410,  113 
N.  E.  407,  this  question  appears  to  have  been  finally  disposed  of,  and 
it  is  fatal  to  this  award. 

The  award  should  be  reversed.  All  concur,  except  LYON  and 
COCHRANE,  JJ.,  who  dissent. 


BACON  V.  McCarthy  &  townsend. 

In  re  TRAVELERS'  INS.  CO. 
(Supreme  Conrt,  Appellate  Division,  Third  Department    September  25,  1917.) 

Appeal  from  State  Industrial  Commission. 

Application  by  Mnrtha  A.  Bacon  for  Workmen's  Compensation  for  the 
death  of  her  husband,  Seymour  B.  Bacon,  opposed  by  McCarthy  &  Townsend, 
employers,  and  the  Travelers'  Insurance  Company,  Insurer.  Prom  an  award 
of  the  Industrial  Commission  In  favor  of  claimant,  the  employer  and  Insar- 
ance  carrier  appeal.     Reversed,  and  claim  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  WOODWARD,  COCHRANE, 
and  SEWELL,  JJ. 

PER  CURIAM.  Award  reversed,  and  claim  dismissed,  on  the  opinion  to 
Matter  of  TlUburg,  166  N.  Y.  Supp.  878,  decided  herewith.  All  concur,  ex- 
cept  LYON  and  COCHRANE,  JJ.,  who  dissent 


Digitized  by 


Google 


Sup.  Ct)  FALHEB  V.  DUNKIRK  PBINTINQ  OO.  881 

PALMEH  V.  DUNKIRK  PBINTINQ  CO. 
(Supreme  Ckrart,  Special  Term,  Chautauqua  County.      September  28,  IMT.) 

1.  DiBcoTEBT  €=»40 — Examination  of  Pabties— Scom. 

A  defendant  is  entitled  to  examine  plaintiff  before  trial  only  as  to 
those  matters  as  to  which  he  has  the  burden  of  proof,  and  cannot  cross- 
examine  plaintiff  regarding  his  case,  or  to  disprove  matters  which  plain- 
tiff is  bound  to  establish. 

2.  DiscovEBT  €=>33 — ExAiaNATioN  or  Pasties. 

In  the  absence  of  bad  faith,  an  application  by  defendant  to  examine 
plaintiff  prior  to  trial  will  be  granted  practically  as  a  matter  of  right, 
where  the  testimony  sought  to  be  elicited  is  necessary  and  material, 
though  defendant  may  have  personal  knowledge  as  to  the  matters. 

3.  lilBKL    AND    StANDEB    «=»101(1) — ^PSESUlfPTIONS — LIABLE    PEB    Sb. 

Publications  which  are  libelous  per  se  are  presumed  false. 

4.  IiIBBL    AND    SLANDEB    «=3l01(l) — ^PBIVILEGED    COMMUNICATIONS — MaIJCB. 

The  presumption  of  falsity  of  an  article  libelous  per  se  and  of  malice 
does  not  apply,  where  the  publication  is  privileged,  and  plaintiff  must 
prove  the  falsity  of  the  charge  and  malice. 
6.  DiBCovEBT  «=»42 — Examination  of  PABTiEa 

In  an  action  for  damages  for  article  libelous  per  se,  defendant  has 
the  burden  of  pleading  and  proving  that  the  article  was  privileged,  so 
as  to  rebut  the  presumption  of  malice,  and  the  mere  fact  that  defend- 
ant pleaded  privilege  does  not  establish  It ;  hence,  despite  such  plea, 
defendant,  having  the  burden  of  proof,  may  examine  plaintiff  before 
trial  on  the  issues  of  privilege  and  justiUcatlon. 

6.  DiscovEBT  «=>58 — Examination  of  Plaintiff  Befobb  Tbial — Scofk. 

The  order  for  the  examination  of  plaintiff  before  trial  should  fix  tta6 
scope  of  the  examination,  and  not  leave  that  question  to  the  determina- 
•  tlon  of  the  referee. 

'Action  by  Nelson  J.  Palmer  against  the  Dunkirk  Printing  Company. 
On  motion  to  vacate  or  modify  an  order  for  the  examination  of  plain- 
tiff.   Order  modified. 

Westwood  &  Monroe,  of  Fredonia  (Harley  N.  Crosby,  of  Falconer, 
of  counsel),  for  plaintiff. 

Warner  &  Woodin,  of  Dunkirk  (William  S.  Stearns,  of  Fredonia, 
and  Arthur  B.  Ottoway,  of  Westfield,  of  counsel),  for  defendant. 

COLE,  J.  The  rules  which  control  in  this  class  of  applications  seem 
to  be  very  well  settled : 

[1]  1.  Such  an  examination  will  not  be  permitted  to  enable  the 
defendant  to  cross-examine  the  plaintiff  regarding  his  case,  or  to  dis- 
prove those  matters  which  the  plaintiff  is  bound  to  prove,  but  only 
to  prove  those  matters  which  the  defendant  is  bound  to  establish  af- 
firmatively, and  as  to  which  he  holds  the  burden  of  proof.  Kessler 
v.  North  Realty  Co.,  169  App.  Div.  814,  155  N.  Y.  Supp.  799;  Kerr 
V.  Hammond,  153  App.  Div.  681,  138  N.  Y.  Supp.  619;  Priess  v. 
O'Donahue,  173  App.  Div.  121,  159  N.  Y.  Supp.  397. 

[2]  2.  Where  the  requirements  of  the  statute  are  complied  with, 
and  it  appears  that  the  testimony  sought  to  be  elicited  is  necessary 
and  material,  such  examination  as  to  such  matters  is  pretty  much  a 
matter  of  right,  in  the  absence  of  bad  faith  in  the  application.     Mc- 

4=>For  oUior  cases  lee  sam*  topic  *  KBT-NUMBER  lo  all  Kar-Nnmbcrcd  Dlswta  A  Indazn 
ia6N.Y.S.— 56 
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Keand  v.  Locke,  115  App.  IHv,  174,  100  N.  Y.  Supp.  704;  Tisdale 
Lumber  Co.  v.  Droge,  147  App.  Div.  55,  131  N.  Y.  Supp.  683 ;  Don- 
aldson V.  Brooklyn  Heights  Railroad  Co.,  119  App.  Div.  513,  104  N. 
Y.  Supp.  178.  And  this  is  true,  regardless  of  the  fact  that  the  de- 
fendant may  have  personal  knowledge  as  to  the  matters  as  to  which 
such  examination  is  sought  (Richards  v.  Whiting,  127  App.  Div.  208, 
111  N.  Y.  Supp.  21),  or  that  he  may  be  able  to  prove  the  same  by 
other  witnesses  (Goldmark  v.  U.  S.  Electric  Co.,  HI  Ak>.  Div.  526, 
97  N.  Y.  Supp.  1078;  Tisdale  Lumber  Co.  v.  Dr<^e,  147  App.  Div. 
55-57,  131  N.  Y.  Supp.  683). 

[3]  The  charges  set  forth  in  the  several  causes  of  action  in  the 
complaint  are  libelous  per  se,  and  therefore  are  presumed  to  be  false 
(Remsen  v.  Bryant,  24  Misc.  Rep.  238,  52  N.  Y.  Supp.  515 ;  Moore 
V.  M.  N.  Bank,  123  N.  Y.  420-425,  25  N.  E.  1048,  11  L.  R.  A.  753), 
and  malicious  (Hartman  v.  Morning  Journal,  19  N.  Y.  SuK>.  398; 
O'Brien  v.  Bennett,  72  App.  EMv.  367,  76  N.  Y.  Supp,  498 ;  Moore 
V.  M.  N.  Bank,  123  N.  Y.  420-425,  25  N.  E.  1048,  11  L.  R.  A.  753). 

[4]  The  plaintiff  urges  that  the  presumption  of  falsity  and  malice 
does  not  apply,  where  the  matter  alleged  falls  within  the  privileged 
class  of  publications,  and  that  in  such  case  absence  of  malice  is  pre- 
sumed, and  that  the  plaintiff  must  prove  both  the  falsity  of  the 
charge  and  malice  on  the  part  of  the  defendant.  This  is  undoubtedly 
the  rule.  Stevenson  v.  Ward,  48  App.  Div.  291,  62  N.  Y.  Supp.  717; 
Byam  v.  Collins,  111  N.  Y.  150,  19  N.  E.  75,  2  L.  R.  A.  129,  7  Am. 
St.  Rep.  726;  Fiero  on  Torts,  736;  25  Cyc.  pp.  411-412.  The  plain- 
tiff urges,  therefore,  that  the  defendant  does  not  hold  the  burden  of 
proof  as  to  these  matters,  and  therefore  is  not  entitled  to  examine  the 
plaintiff. 

[6]  The  fact  of  privilege  is  not  established,  however,  by  the  mere 
pleading  of  the  same  in  the  answer.  The  question  of  privilege  is  one 
for  the  court.  Fiero  on  Torts,  p.  736;  Byam  v.  Collins,  111  N.  Y.  150. 
19  N.  E.  75,  2  L.  R.  A.  129,  7  Am.  St.  Rep.  726;  Sickles  v.  Kling,  60 
App.  Div.  515,  69  N.  Y.  Supp.  914.  In  the  case  of  Mattice  v.  Wilcox, 
147  N.  Y.  624,  42  N.  E.  270,  which  was  an  action  sigainst  a  publisher 
for  publishing  defamatory  matter  concerning  an  aspirant  for  the  posi- 
tion of  village  attorney.  Judge  Peckham,  writing  for  the  court,  says 
(147  N.  Y.  at  page  636,  42  N.  E.  at  page  274) : 

"The  defendant  had  the  right  at  all  times  to  communicate  publicly  by 
speech,  or  In  writing,  with  the  citizens  of  Oneonta  regarding  the  general  con- 
dition of  municipal  affairs.  The  approaching  election  for  trustees  was  a  pe- 
culiarly appropriate  occasion  for  it,  but  the  occasion  did  not  excuse  the  de- 
fendant in  malclng  a  personal  and  defamatory  cbarge  against  the  character 
of  the  plalntW,  nor  was  such  a  charge  privileged  within  the  meaning  of  the 
term  as  already  defined.  Hamilton  v.  Eno,  81  N.  X.  llQi.  Tbe  defendant  could 
not  thus  attacl{  In  an  aspersive  manner  tbe  private  or  professional  charac- 
ter of  the  plaintiff;  certainly  not  unless  there  was  some  fair  or  plausible 
reason  for  thus  including  and  attacking  it  In  the  course  of  proper  and  appro- 
priate criticisms  concerning  the  manner  In  which  the  affairs  of  the  village  had 
been  conducted.  We  do  not  think  the  proof  or  the  circumstances  show  there 
was  any  such  reason;  nor  can  It  fairly  or  appropriately  be  founded  upon 
any  or  all  of  the  facts  proved  by  the  defendant.  If  an  Individual  chose  to 
attack  an  officer  and  charge  him  with  Incompetency  In  his  professional 
character  and  with  criminality  in  his  otfioe  as  assessor .  (If  the  Jury  should 
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80  conatrne  bis  language),  he  tDust  b«  prepared,  wben  brought  Into  court,  to 
prove  the  truth  of  his  charge." 

With  the  foregoing  application  of  the  law  of  privilege  in  mind,  I 
am  unwilling  to  hold  that  the  defendant  by  the  mere  making  of  these 
bitterly  aspersive  charges  against  the  plaintiff  has  cast  upon  him  the 
burden  of  rebutting  malice  on  the  part  of  the  defendant.  The  rule  is 
perfectly  well  settled  that,  where  an  article  is  libelous  per  se,  privi- 
lege is  a  defense,  to  be  pleaded  and  proved,  and  that  the  burden  rests 
upon  the  defendant  of  showing  that  the  publication  was  privileged. 
Stuart  v.  Press  Publishing  Co.,  83  App.  Div.  467-475,  82  N.  Y.  Supp. 
401. 

As  to  the  defenses  of  justification  and  mitigation,  the  burden  of  proof 
clearly  rests  upon  the  defendant.  As  the  pleadings  stand,  the  bur- 
den of  establishing  the  truth  of  these  libelous  charges,  their  privileged 
character,  and  absence  of  malice  r^sts  on  the  defendant,  and  he  is 
therefore  entitled,  within  all  the  authorities,  to  an  examination. 

[B]  The  order,  however,  is  entirely  too  broad.  While  the  defend- 
ant is  entitled  to  examine  tJbe  plaintiff  as  to  those  matters  as  to  which 
it  holds  the  burden  of  proof,  yet  it  does  not  follow  that  an  order  in 
that  form  is  proper.  Who  is  to  determine  what  those  matters  are? 
Certainly  not  the  referee,  whose  functions  are  a  little  more  than  minis- 
terial ;  nor  the  opposing  attorneys,  who  seldom  agree  upon  vital  mat- 
ters. That  should  be  determined  by  the  court,  and  the  order  should 
specify  the  subjects  concerning  which  the  examination  is  to  be  had. 

The  order  must  be  modified,  and  the  plaintiff  may  be  examined  as 
to  the  following  matters : 

(1)  As  to  the  matters  alleged  in  paragraph  12  and  13  of  the  defend- 
ant's answer  to  the  cause  of  action  numbered  "first." 

(2)  As  to  the  plaintiff's  connection  with  the  preparation  and  publi- 
cation of  the  pamphlet  alleged  in  paragraph  14  of  the  defendant's  an- 
swer to  the  "first"  cause  of  action. 

(3)  As  to  the  truth  of  the  allegations  contained  in  paragraph  16  of 
the  defendant's  answer  to  the  cause  of  action  numbered  "first"  which 
are  found  in  folios  21,  22,  23,  and  24  of  the  complaint,  as  said  folios 
are  numbered  in  the  printed  record  in  so  far  as  the  same  relates  to 
the  Fistel  Case. 

(4)  As  to  the  matters  contained  in  paragraphs  7  and  8  of  the  de- 
fendant's answer  to  the  plaintiff's  "second"  cause  of  action,  which 
are  set  forth  in  folios  5,  6,  and  7  of  said  paragraph,  and  as  to  the  mat- 
ters set  forth  in  paragraph  11  of  the  defendant's  answer  to  said  "sec- 
ond" cause  of  action. 

(5)  As  to  the  truth  of  the  allegations  contained  in  folios  36  and  37 
of  the  complaint  relative  to  the  Fistel  Case,  and  as  to  the  plaintiff's 
alleged  failure  to  take  any  steps  to  bring  that  matter  to  the  attention 
of  the  Appellate  Division  of  the  Supreme  Court. 

(6)  As  to  the  truth  of  tiie  matters  alleged  in  paragraph  9  of  the 
defendant's  answer  to.  the  cause  of  action  numbered  "third." 

(7)  As  to  the  plaintiff's  knowledge  of  the  matters  alleged  in  para- 
graph 4  of  the  "third"  cause  of  action  of  the  complaint. 

(8)  As  to  the  plaintiff's  knowledge  of  the  facts  charged  in  the  com- 
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plaint,  commencing  at  folio  68  thereof,  and  ending  at  folio  88  thereof 
(according  to  the  numbering  in  the  printed  record),  which  by  par- 
agraph 10  of  the  answer  to  the  "fourth"  cause  of  action  are  allied 
to  be  true. 

(9)  As  to  the  truth  or  falsity  of  the  allegations  of  the  complaint, 
commenciftg  at  folio  105,  and  to  and  including  folio  110,  of  such  com- 
plaint, which,  by  paragraph  10  of  the  defendant's  answer  to  the  "fifth" 
cause  of  action  are  alleged  to  be  true. 

(10)  Concerning  the  truth  of  the  allegations  of  paragraph  8  of  the 
answer  that  the  plaintiff  prepared  and  circulated  the  pamphlet  therein 
referred  to. 

(11)  As  to  the  truth  of  the  allegation  contained  in  paragraph  4  of  the 
"seventh"  cause  of  action,  beginning  with  folio  157,  and  ending  with 
folio  162  (according  to  the  numbering  in  the  printed  record). 

No  costs  are  allowed  to  either  party.  An  order  may  be  entered,  mod- 
ifying the  order  heretofore  made,  in  accordance  with  the  foregoing 
suggestions. 


DONOHUE  V.  CABBOIil*       . 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  27,  1917.) 

LjBKI.  AND   SLANDEB  €=>99 — BjLI,  OF  Pabticttlabs. 

Plaintiff  in  slander  should  not  be  required  to  fumlBh  a  bill  of  par- 
ticulars as  to  facts  not  so  pleaded  as  to  constitute  a  cause  of  action ;  the 
allegations  being  by  way  of  inducement  or  to  show  motive,  and  tiavlng 
no  bearing  on  the  only  issue,  whether  certain  words  were  spoken. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  by  Lena  Donohue  against  William  Carrojl.  From  an  order 
directing  service  of  a  bill  of  particulars,  plaintiff  appeals.  Reversed, 
and  motion  denied. 

Argued  before  KETXOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

A.  C.  Taylor,  of  Glens  Falls,  for  appellant. 

Eugene  D.  Scribner,  of  Gloversville,  for  respondent 

WOODWARD,  J.  The  amended  complaint,  in  an  action  for  s!ander, 
was  served  on  the  26th  day  of  December.  The  complaint,  after  setting 
out  some  matters  by  way  of  inducement,  alleges  that  at  times  and 
places,  in  the  town  of  Indian  Lake,  the  defendant  has  sought  to  in- 
jure her  in  her  name  and  reputation  by  making  allegations  against  her 
chastity,  but  that  she  is  unable  to  state  the  exact  words  spoken,  and  in 
the  fifth  paragraph  of  the  complaint  that : 

"Thereafter,  and  on  or  about  the  15th  day  of  October,  1916,  at  said  town 
of  Indian  Lake,  the  defendant  contriving  and  malidously  intending  to  injure 
this  plaintiff  In  her  good  name,  fame,  reputation,  and  credit,  and  to  bring 
her  Into  public  scandal,  Infamy,  and  disgrace  in  and  amongst  her  friends  and 
neighbors,  and  to  cause  her  to  be  shunned  and  to  be  suspected  by  those  friends 
and  neighbors  that  plaintiff  lias  sexual  Intercourse  with  other  men  than  ber 
lawfully  wedded  husband,  in  the  presence  of  and  to  one  Isaac  Kenwell  and 
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other  x>erson8  on  the  public  street  of  said  town  falsely  and  malidonsly  spoke 
of  and  concerning  the  plaintiff  the  following  false  and  defamatory  words: 
'I  have  seen  you  with  her  (meaning  plaintiff)  aod  will  tell  your  wife.  I  saw 
you  when  you  got  up  oft  her  (meaning  plaintiff)  with  your  breeches  down;' 
that  said  words  meant,  aud  were  understood  to  mean,  that  defendant  has 
seen  said  Isaac  Kenwell  have  sexual  Intercourse  with  plaintiff." 

The  answer  of  the  defendant  "denies  each,  all,  and  every  statement 
and  allegation,  and  the  whole  thereof,  in  said  complaint  contained, 
not  hereinafter  specifically  admitted,"  and  then  admits  the  residence 
of  the  parties,  and  that  the  defendant  had  "an  argument  with  one 
Isaac  Kenwell  on  a  certain  occasion  on  or  about  the  15th  day  of  Oc- 
tober, 1916,  at  the  town  of  Indian  Lake,  N.  Y.,  in  which  the  defendant 
said  in  words  or  substance,  'I  have  seen  you  with  her  (meaning  plain- 
tiff) and  I  ought  to  tell  your  wife,' "  and  then  alleges  that : 

"The  statement  contained  in  the  foregoing  paragraph  made  by  the  defend- 
ant to  said  Isaac  Kenwell  was  not  Intended  to  mean  that  said  Isaac  Kenwell 
had  sexual  intercourse  with  the  plaintiff  on  the  occasion  referred  to." 

It  is  entirely  plain  that  the  only  issue  raised  by  the  pleadings  is  in 
respect  to  the  precise  words  set  forth  in  the  fifth  paragraph  of  the  com- 
plaint. No  other  part  of  the  complaint  sets  forth  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  allegations  of  the  complaint  down 
to  the  said  fifth  paragraph  must  be  deemed  merely  as  matters  of  in- 
ducement. Finnerty  v.  Barker,  7  N.  Y.  Leg.  Obs.  316;  Hull  v.  Vree- 
land,  42  Barb.  543. 

With  the  pleadings  in  this  condition,  and  on  the  12th  day  of  January, 
simultaneously  with  the  answer  to  the  amended  complaint,  the  de- 
fendant's attorney  made  a  demand  in  writing  upon  the  plaintiff's  at- 
torney for  the  "exact  date,  the  exact  hour,  and  the  exact  place  where, 
in  the  town  of  Indian  Lake,  N.  Y.,  the  defendaftt  said,  'I  saw  you  when 
you  got  up  off  her  (meaning  plaintiff)  with  your  breeches  down,'  al- 
leged in  the  complaint  herein,"  and  for  "the  names  of  the  persons  in 
whose  presence  such  alleged  statement  was  made." 

On  tiie  15th  day  of  January  the  plaintiff's  attorney  served  a  paper 
upon  the  defendant's  attorney,  in  which  he  stated  that : 

"This  action  is  brought  to  recover  damages  for  slander,"  and  "the  exact 
date,  the  exact  hour,  and  the  exact  place  in  the  town  of  Indian  Lake,  N.  Y., 
where  the  defendant  made  the.  statement  concerning  the  plaintiff  as  set  forth 
In  the  amended  complaint,  the  particulars  of  which  are  asked  for  in  your 
demand  of  January  12,  1917,  are  the  exact  date,  the  exact  hour,  and  the 
exact  place  as  the  rest  of  the  said  statement  which  the  defendant  admits 
saying  in  his  answer  in  paragraph  III  thereof." 

It  is  also  stated  that : 

"The  persons  in  whose  presence  such  statement  was  made  arfe  the  same 
persons  in  whose  presence  that  part  of  the  statement  which  defendant  admits 
was  made." 

Whatever  we  may  think  of  this  particular  form  of  a  bill  of  partic- 
ulars, it  is  obvious  that  the  plaintiff,  in  supplying  such  a  bill,  has  lim- 
ited her  proofs  to  the  time  and  occasion  and  to  the  persons  who  were 
present  when  the  defendant  admits  that  he  made  a  part  of  the  state- 
ment charged  to  him;  she  could  not  claim  that  it  was  made  at  any 
other  time  or  place,  or  in  any  other  presence,  and  as  this  was  at  a 


Digitized  by 


Google 


886  166  NHW  XOBK  BUPPLEMBNT  (Sup.  Ct. 

time  and  place  at  which  the  defendant  admits  that  he  was  present, 
it  must  be  obvious  that  he  is  in  possession  of  all  of  the  facts  which  could 
be  known  to  the  plaintiff.'  It  is  not  disputed  that  the  defendant's  at- 
torney received  and  retained  this  bill  of  particulars,  making  no  objec- 
tion to  the  sufficiency  of  the  same. 

Subsequently,  and  on  the  30th  day  of  January,  1917,  the  defendant 
served  another  demand  upon  the  plaintiff  for  a  bill  of  particulars,  in 
which  he  demanded  to  be  informed  of  the  "exact  date  when  and  the 
exact  place  where,  in  the  town  of  Indian  Lake,  N.  Y.,  the  defendant 
said  'that  the  plaintiff  has  unlawful  intercourse  with  other  men  than 
her  lawful  wedded  husband' " ;  and  the  order  here  appealed  from, 
granted  on  the  refusal  of  the  plaintiff  to  supply  such  bill  of  particulars, 
orders  this  information  to  be  given.  No  afle|;ation  is  made  in  the 
complaint  that  the  defendant  said  "that  the  plamtiff  has  unlawful  in- 
tercourse with  other  men  than  her  lawful  wedded  husband,"  and  it  is 
obviously  improper  to  order  the  plaintiff  to  furnish  any  such  infor- 
mation. It  is  equally  obvious  that  she  could  not  be  compelled  to  give 
"the  name  of  the  person  to  whom  such  statement  was  made,"  as  she 
nowhere  alleges  that  any  such  statement  was  made.  The  same  may 
be  said  of  the  further  provision  that  the  plaintiff  should  give  the  "name 
of  the  person  or  persons  in  whose  presence  such  statement  was  made." 

We  have  pointed  out  that  the  only  actionable  words  contained  in 
the  complaint  are  those  to  be  found  in  the  fifth  paragraph,  and,  as  to 
these,  the  complaint  sets  out  the  exact  words  charged  to  be  slanderous. 
The  order  of  the  court  that  plaintiff  state  the  "exact  words  used  by  the 
defendant  on  each  of  the  occasions  referred  to"  is,  in  effect,  an  order 
to  state  a  cause  of  action  for  the  plaintiff,  where  she  has  failed  to  do 
so.  So  long  as  the  plajntiff  fails  to  set  forth  the  precise  words  or  the 
substance  of  the  very  words  spoken,  she  has  failed  to  state  the  facts 
necessary  for  a  cause  of  action  for  slander  (Forsyth  v.  Edmiston,  2 
Abb.  Prac.  430;  Id.,  5  Duer,  653;  Hull  v.  Vreeland,  42  Barb.  543), 
and  we  can  see  no  reason  why  a  bill  of  particulars  should  be  ordered 
to  compel  a  plaintiff  to  state  a  better  cause  of  action  than  she  has 
alleged. 

The  demand  that  the  plaintiff  disclose  "the  point  from  which  the 
plaintiff  started  on  the  12th  day  of  October,  1916,  when  she  was  walk- 
ing home  across  the  field  back  of  her  home,  as  set  forth  in  paragra^A 
numbered  fourth  of  the  complaint  herein,"  relates  to  a  matter  which 
does  not  constitute  a  cause  of  action  for  slander,  and  is  so  obviously 
an  effort  to  lead  the  plaintiff  into  a  trap  that  it  ought  not  to  receive 
the  sanction  of  this  court,  unless  it  clearly  appears  to  be  necessary  to 
protect  some  right  of  the  defendant,  as  it  does  not.  The  matter  al- 
leged in  the  fourth  paragraph  is  not  alleged  to  have  been  false  and 
malicious,  or  with  a  view  to  bringing  the  plaintiff  into  disrepute,  but 
is  alleged  in  connection  with  an  alleged  effort  on  the  part  of  the  de- 
fendant to  have  carnal  knowledge  of  the  plaintiff,  and  evidently  for  the 
purpose  of  showing  motive;  but  it  has  no  bearing  upon  the  question 
of  whether  the  defendant  spoke  the  words  set  forth  in  the  fifth  par- 
agraph, which  constitute  the  gravamen  of  the  action,  and  these  words 
are  only  partially,  if  in  fact,  denied  by  the  answer. 
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The  further  demand,  that  the  plaintifiE  set  forth  "the  point  in  the 
field  where  the  plaintiff  and  defendant  met  on  the  occasion  set  forth 
in  the  amended  complaint,"  relates  to  the  same  fourth  paragraph,  and 
is  open  to  the  .same  criticism. 

The  matters  set  out  in  the  seventh  and  eighth  paragraphs  of  the 
order  appealed  from  have  already  been  supplied  in  the  bill  of  partic- 
ulars of  January  12th,  and  should  not  be  permitted  to  afford  a  basis 
for  the  present  order. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  for  a  bill  of  particulars  denied,  with  costs.    All  concur.    ■ 


PEOPLE  ex  rel  STANDARD  OIL  CO.  OF  NEW  YOBK  v.  SAXB  et  al.. 
State  Tax  Commission. 

(Supreme  Court,  Appellate  Diylslon,  Third  Department.    September  25,  1917.) 

1.  Taxation    «s»878(1) — Cobforatc    Fbakohibk    Tax — ^"CAPrrAi.    Stock" — 

"Capital" 

Under  Tax  Law  (Consol.  Laws,  c.  60)  S  182,  imposing  a  franehlse  tax 
on  corporations,  to  be  computed  on  the  capital  stock  employed  within  the 
state,  and  providing  that  the  measure  of  the  amount  of  capital  stock  so 
employed  shall  be  such  portion  of  the  issued  capital  stock  as  the  gross 
assets  employed  within  the  state  bear  to  the  gross  assets  wherever 
employed,  "capital  stock"  refers  to  the  property  of  the  corporation,  con- 
tributed by  the  stockholders  or  otherwise  obtained  by  It,  and  not  the 
shares  of  stock;  the  terms  "capital  stock"  and  "capital"  being  practi- 
cally equivalent,  when  considered  as  a  basis  for  the  franchise  tax. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Capital;    Capital  Stock.] 

2.  Taxation  «=>378(2) — Cobpobatx  Franchise  Tax — Valuation  or  Gapitai. 

Stock. 

It  is  the  actual  and  not  the  par  value  of  the  capital  stock  of  a  corpora- 
tion employed  within  the  state  which  is  the  basis  for  computing  the 
franchise  tax  imposed  by  Tax  Law,  §  182. 

3.  Statutes  «=>20B — Conbtbuction  as  a  Whole. 

Statutes  consisting  of  several  parts,  relating  to  a  common  subject, 
must  be  read  as  a  whole  and  construed  together. 

4.  Taxation  ^=>204(2) — Exkuptionb — Construction  or  Statutes. 

In  determining  whether  a  case  Is  within  a  statutory  exemption  from 
taxation,  it  Is  proper  to  give  weight  to  the  policy  of  the  Legislature  in 
adopting  the  exemption. 

5.  Taxation    «=»238 — ExmcFTioNS — ^MANUFACTUBiNa    Companies — "Capital 

Stock." 

Under  Tax  Law,  (  1^  imposing  a  franchise  tax  on  corporations,  and 
section  183,  exempting  from  such  tax  manufacturing  corporations  to  the 
extent  of  the  capital  employed  In  the  state  In  manufacturing  and  in  the 
sale  of  the  product  of  such  manufactarlng,  but  providing  that  such  cor- 
poration shall  not  be  exempted,  unless  at  least  40  per  cent,  of  the  capital 
stock  is  invested  in  property  in  the  state  and  used  in  its  manufacturing 
business  in  the  state,  the  "capital  stock,"  40  per  cent  of  which  must  be 
employed  within  the  state,  is  the  whole  property  or  assets  of  the  cor- 
poration, and  not  the  share  stock  or  issued  capital  stock. 

4ts»For  otb«r  easM  •«•  Mm*  topic  *  KBT-NtlHBBR  In  Ml  Kay-Nnmbared  Dlgssta  ft  Ind«zM 


Digitized  by 


Google 


888  166  NEW  YORK  StTPFLEUENT  (Sup.  Ct 

6.  Taxation  €=>23S — SixEUPnoits — Maihtfactubino  CoHPAiinE& 

In  determining  whether  40  per  cent,  of  a  manufacturing  corporation's 
capital  stock  Is  employed  in  Its  manufacturing  business  within  the  state, 
so  as  to  entitle  it  to  exemption  from  franchise  taxation,  under  Tax  Law, 
§i  182,  183,  its  Inyestment  in  the  business  of  marketing  goods  manufac- 
tured by  others  than  itself  cannot  be  treated  as  employed  in  its  manu- 
facturing business. 

Woodward  and  Cochrane,  JJ.,  dissenting. 

Certiorari  proceeding  by  the  People,  on  relation  of  the  Standard 
Oil  Gompany  of  New  York,  against  Martin  Saxe  and  others,  as  and 
constituting  the  State  Tax  Commission,  to  review  the  assessment  of 
a  franchise  tax  imposed  pursuant  to  section  182  of  the  Tax  Law,  for 
the  year  ending  October  31,  1915.  Determination  of  the  Commission 
affirmed,  and  writ  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Martin  Carey,  of  New 
York  City,  and  Daniel  J.  Kenefick,  and  Edward  H.  Letchworth,  both 
of  Buffalo,  of  counsel),  for  relators. 

Egburt  E.  Woodbury  and  Merton  E.  Lewis,  Attys.  Gen.  (Harold  J. 
Hinman,  Claude  T.  Dawes,  Deputy  Attys.  Gen.,  of  counsel),  for  re- 
spondents. 

LYON,  J.  The  determination  of  this  appeal  depends  upon  the 
meaning  to  be  given  the  term  "capital  stock,"  as  used  in  the  final  sen- 
tence of  section  183  of  the  Tax  Law  (ConsoL  Laws,  c.  60 ;  Laws  1909, 
c.  62).  The  facts  are  practically  conceded.  The  relator  is  a  domestic 
corporation,  organized  in  1882,  under  the  Business  Corporations  Law 
(Consol.  Laws,  c.  4),  for  the  purpose  of  "refining  petroleum,  and  deal- 
ing in  petroleum  and  the  various  products  thereof,  and  the  packages 
for  the  same.  *  *  *  "  It  has  an  authorized  capital  stock  of  $75,- 
000,000,  all  of  which  is  issued  and  outstanding.  During  the  year  end- 
ing October  31,  1915,  the  relator  maintained  various  manufacturing 
plants  within  the  state,  and  declared  and  paid  dividends  upon  this  capi- 
tal stock,  amounting  to  8  per  centum.  In  May,  1916,  the  state  tax 
commission,  holding  that  the  relator  did  not  have  40  per  centum  of  its 
capital  stock  employed  in  manufacturing  within  the  state  of  New  York, 
stated  a  tax  against  the  relator,  under  section  183  of  the  Tax  Law,  of 
$60,000.  Aggrieved  at  this  decision,  the  relator  has  brought  the  deter- 
mination of  the  commission  before  this  court  for  review. 

The  statements  of  the  relator  filed  with  the  state  tax  commission, 
the  correctness  of  which  is  not  questioned,  show  that  the  total  ave'-a^e 
gross  Assets  of  the  relator  during  the  year  1915,  after  allowing  de- 
preciation, were  $104,348,794.75.  Of  this  amount  $41,797,650.13  was 
employed  within  the  state,  and  $62,551,114.62  without  the  state.  Of 
the  amount  so  employed  within  the  state,  $3,710,991.95  represented  the 
average  amount  employed  in  the  marketing  of  goods,  wares,  and  mer- 
chandise manufactured  by  others  than  the  relator. 

4tS9For  oUier  ca<«&tea  MUne  topic  *  KBT-NUHBBS  In  all  K«r-Namb«red  DIguU  t  Indaxai 
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Section  182  of  the  Tax  Law  provided,  so  far  as  is  necessary  to  be 

here  considered : 

"Franchise  Tax  on  Corporations. — For  the  privilege  of  doing  business  or 
exercising  Its  corporate  franchises  in  this  state  every  corporation,  Joint-stock 
company  or  association,  doing  business  In  this  state,  shall  pay  to  the  state 
treasurer  annually,  In  advance,  an  annual  tax  to  he  computed  upon  the  basis 
of  the  amount  of  Its  capital  stock,  employed  during  the  preceding  year  with- 
in this  state,  and  upon  each  dollar  of  such  amount.  The  measure  of  the 
amount  of  capital  stock  employed  In  this  state  shall  be  such  a  portion  of  the 
Issued  capital  stock  as  the  gross  assets  employed  In  any  business  within  this 
state  bear  to  the  gross  assets  wherever  employed  In  the  business.    *     *    •  " 

The  last  sentence  above  quoted,  commonly  known  as  the  "rule  of 
proportion,"  was  incorporated  in  section  182,  as  well  as  in  section  181, 
of  the  then  existing  Tax  Law,  by  the  amendment  of  1906  (Laws  1906, 
c.  474). 

Section  183  of  the  Tax  Law,  so  far  as  necessary  to  be  considered, 
provided : 

"Certain  Corporations  Exempt  from  Taw  on  Capital  Stoole. — ^Banks,  •  •  * 
naanufacturlng  corporations  to  the  extent  only  of  the  capital  actually  em- 
ployed In  this  state  In  manufacturing,  and  In  the  sale  of  the  product  of  such 
manufacturing,  •  •  •  shall  b^  exempt  from  the  payment  of  the  taxes 
prescribed  by  section  182  of  this  chapter.    But  such    •    •    •    manufacturing 

*  *  *  corporation  shall  not  be  exempted  from  the  payment  of  such  tax,  un- 
less at  least  40  per  centum  of  the  capital  stock  of  such  corporation  Is  Invest- 
ed In  property  In  this  state  and  used  by  it  in  Its    *    *    *    manufacturing 

•  •    •    business  In  this  state." 

The  final  sentence  of  this  section  was  added  by  Laws  1901,  c.  558 
and  was  incorporated  without  change  in  the  Consolidated  Tax  Law  of 
1909. 

The  vital  question  to  be  determined  upon  the  appeal,  as  at  first  sug- 
gested, is  the  meaning  of  the  words  "capital  stock,"  as  used  in  the  final 
sentence  of  section  183.  If,  as  relator  contends,  the  words  are  to  be 
construed  as  meaning  share  stock — ^that  is,  issued  capital  stock — then 
the  franchise  of  the  relator  was  not  taxable,  as  the  relator  was  required 
to  have  but  40  per  cent,  of  $75,000,000,  or  $30,000,000,  invested  m 
property  in  this  state  and  used  by  it  in  its  manufacturing  business,  in 
order  to  be  entitled  to  exemption,  when  concededly  its  moneys  so  in- 
vested and  used  were  in  excess  of  that  sum.  If,  however,  as  respond- 
ent contends,  the  words  "capital  stock"  are  to  be  construed  as  mean- 
ing the  property  of  the  relator,  that  is,  its  gross  assets,  then  it  was  nec- 
essary, in  order  that  relator  should  be  entitled  to  exemption,  that  it 
should  have  had  so  invested  and  used  in  this  state  fully  $40,000,000, 
which  concededly  it  had  not. 

[1-3]  It  must  be  deemed  settled  that  the  words  "capital  stock,"  as 
used  in  section  182  of  the  Tax  Law  refer  to  the  property  of  a  corpora- 
tion contributed  by  the  stockholders,  or  otherwise  obtained  by  it,  and 
not  the  shares  of  stock.  Williams  v.  Western  Union  Tel.  Co.,  93  N. 
Y.  162,  188 ;  People  ex  rel.  Axe  &  Tool  Co.  v.  Roberts,  82  Hun,  313, 
31  N.  Y.  Supp.  245,  affirmed  147  N.  Y.  699,  42  N.  E.  725.  It  is  the 
actual,  not  the  par,  value  of  the  capital  stock  of  a  corporation  employed 
within  this  state  which  is  the  basis  for  computing  the  franchise  tax. 
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People  ex  rel.  New  York  Central  &  Hudson  River  Raflroad  Co.  v. 
Knight,  173  N.  Y.  255,  65  N.  E.  1102.  The  value  of  the  capital  stock 
is  the  value  of  the  property  of  the  corporation,  without  regard  to  the 
amount  of  the  capital  stock.  The  term  "capital  stock"  means  not 
share  stock,  but  the  property  of  the  corporation.  "Capital  stock"  and 
"capital"  are  practically  the  equivalent  of  each  other,  when  considered 
as  a  basis  for  a  franchise  tax.  People  ex  rel.  Commercial  Cable  Co. 
v.  Morgan,  178  N.  Y.  433,  70  N.  E.  967,  67  L.  R.  A.  960;,  People  ex 
rel.  Tetragon  Co.  v.  Sohmer,  162  App.  Div.  433,  147  N.  Y.  Supp.  611, 
affirmed  213  N.  Y.  702,  108  N.  E.  1105;  People  ex  rel.  Coney  Island 
Jockey  Club  v.  Sohmer,  155  App.  Div.  842,  140  N.  Y.  Supp.  507, 
affirmed  210  N.  Y.  549,  104  N.  E.  1137.  It  will  be  noticed  that  in  sec- 
tion 182,  where  share  stock  clearly  is  meant,  reference  is  made  to  it  as 
"issued  capital  stock."  As  bearing  upon  the  meaning  to  be  given  to  the 
words  "capital  stock"  in  section  182,  Judge  Werner  said  in  People  ex 
rel.  Commercial  Cable  Co.  v.  Morgan,  supra: 

"The  francblse  la  tbe  tblng  taxed,  and  tbe  tax  is  'computed  upon  tbe  tw8is 

of  tbe  amount  of  Its  capital  stock  employed  within  the  state.'  Tbe  share 
stock,  or,  In  other  words,  the  paper  certificates  held  and  owned  by  individn- 
als,  are  not  employed  within  this  state.  It  Is  the  capital  represented  by  sndi 
certificate  that  is  so  employed." 

These  statements  are  alike  applicable  to  the  words  "capital  stock," 
as  used  in  section  183,  in  which  the  provision  is  that  the  corporation 
shall  not  be  exempted  from  the  payment  of  a  franchise  tax,  imless  at 
least  40  per  centum  of  the  capital  stock  of  such  corporation  is  invest- 
ed in  property  in  this  state  and  used  by  it  in  its  manufacturing  busi- 
ness in  this  state.  "It  is  an  elementary  canon  of  construction  that 
statutes  consisting  of  several  parts  relating  to  a  common  subject  must 
be  read  as  a  whole  and  construed  together.  People  ex  rel.  N.  Y.  C.  & 
H.  R.  R.  Co.  V.  Knight,  173  N.  Y.  255  [65  N.  E.  1102] ;  People  ex  rel. 
KiUeen  v.  Angle,  109  N;  Y.  564  [17  N.  E.  413] ;  People  v.  McGloin,  91 
N.  Y.  241,  250;  Matter  of  N.  Y.  &  B.  Bridge,  72  N.  Y.  527,  529." 
People  ex  rel.  Fifth  Avenue  Building  Company  v.  Williams,  198  N.  Y. 
238, 247, 91  N.  E.  638, 139  Am.  St.  Rep.  809. 

[4,  5]  It  is  proper,  as  an  aid  in  determining  whether  a  case  is  within 
the  exemption,  to  give  weight  to  the  policy  of  the  Legislature  in  adopt- 
ing the  exemption.  People  ex  rel.  Empire  State  Dairy  Co.  v.  Sohmer, 
218  N.  Y.  199,  204,  112  N.  E.  755,  L.  R.  A.  1917A,  48.  Prior  to  en- 
acting the  final  clause  of  section  183,  manufacturing  corporations  were 
entitled  to  exemption  from  taxation  to  the  extent  of  the  capital  stock 
actually  employed  in  this  state  in  manufacturing  whether  the  percent- 
age of  capital  stock  thus  employed  was  large  or  small.  The  clear  pur- 
pose of  requiring  that  at  least  40  per  cent,  of  the  capital  stock  of  a  cor- 
poration should  be  invested  in  property  in  this  state  and  used  by  the 
corporation  in  its  manufacturing  business  in  this  state,  in  order  that  the 
corporation  might  obtain  exemption  from  the  taxation  of  its  franchise, 
was  to  encourage  the  investment  of  an  additional  proportion  of  its 
assets,  and  incidentally  the  employment  of  additional  labor  in  this 
state.  The  injustice  of  basing  the  percentage  upon  the  amount  of  is- 
sued capital  stock  is  apparent  as  to  two  corporations,  each  having  an 
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issued  capital  stock  of  $50,000,  one  having  assets  to  the  extent  of 
$200,000  employed  in  manufacturing,  only  one-tenth  of  which  need  be 
employed  in  this  state  in  order  to  afford  the  corporation  the  exemption, 
■while  the  other  corporation  having  total  assets  of  only  $19,000,  all  of 
which  is  employed  in  manufacturmg  in  this  state  must  pay  the  tax. 
An  exemption  based  upon  the  issued  capital  stock  would  be  subject  to 
manipulation  as  the  caprices  and  interests  of  the  persons  interested 
might  suggest.  The  only  fair  and  satisfactory  result,  and  the  one  in 
harmony  with  the  general  plan  of  the  Tax  Law,  can  only  be  obtained 
by  construing  the  words  "capital  stock"  in  the  final  clause  to  mean  the 
property  or  assets  of  the  corporation. 

[I]  Construing  the 'words  ca|Mtal  stock  to  be  the  equivalent  of 
assets  or  property,  the  state  tax  commission  committed  no  error  in 
denying  the  relator's  application  for  exemption.  While  the  amount 
of  the  relator's  total  investment  in  the  state  was  practically  40  per 
centum  of  its  total  assets,  only  the  portion  thereof  invested  in  prop- 
erty in  the  state  and  used  by  it  in  its  manufacturing  business  in  the 
state  could  be  considered  in  determining  the  percentage  of  the  capital 
stock  so  invested  and  used.  Hence  there  was  properly  deducted  from 
the  relator's  total  investment  in  the  state  the  sum  of  $3,710,991.95, 
representing  the  average  amoimt  employed  by  it  in  the  marketing  of 
goods,  wares,  and  merchandise  manufactured  by  others  than  the  re- 
lator, leaving  the  sum  of  $38,086,658.18  as  the  average  net  amount 
employed  by  it  during  the  year  in  question  in  its  own  manufacturing 
business  within  the  state.  This  sum  being  but  about  36%  per  centum 
of  the  relator's  total  assets,  the  relator  was  properly  denied  the  ex- 
emption claimed. 

The  computation  of  the  tax  was  correct  Following  the  rule  of  pro- 
pprtron  prescribed  by  section  182,  the  commission,  taking  as  the  meas- 
ure of  the  amount  of  capital  stock  employed  in  the  state,  such  portion 
of  the  issued  capital  stock  as  the  gross  assets  employed  in  the  state  bore 
to  the  total  gross  assets  wherever  employed  in  business,  reached  as  such 
measure  the  simi  of  $30,000,000.  Computing  the  tax  on  this  sum  at 
the  rate  of  one-quarter  of  a  mill  for  each  1  per  centum  of  dividends 
declared  upon  the  par  value  of  the  capital  stock  during  the  year,  fixed 
the  amount  of  the  relator's  franchise  tax  at  $60,000,  which  does  not 
seem  to  be  questioned  as  being  the  proper  amotmt  in  case  the  relator 
is  liable  for  the  payment  of  a  franchise  tax. 

The  determination  of  the  state  tax  commission  should  be  affirmed, 
and  writ  dismissed,  with  $50  costs  and  the  disbursements  of  the  ap- 
peal. 

KELLOGG,  P.  J.,  and  SEWELL,  J.,  concur. 

WOODWARD,  J.  (dissenting).  The  relator  claims  to  be  exempt 
from  the  tax  imposed  by  the  state  tax  commission  under  the  provisions 
of  section  182  of  the  Tax  Law,  by  reason  of  the  exemptions  provided 
in  section  183  of  that  act.  'The  relator  is  a  domestic  corporation, 
created  for  the  purpose  of  "refining  petroleum  and  manufacturing  and 
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dealing  in  petroleum  and  the  various  products  thereof  and  the  pack- 
ages for  same ;  also  acquiring,  holding,  etc.,  of  stocks  of  any  corpora- 
tion engaged  in  a  similar  business,"  as  provided  in  its  charter.  In 
other  words,  it  is  a  manufacturing  corporation,  with  the  incidental 
power  of  purchasing  and  holding  the  stocks  of  other  corporations  en- 
gaged in  similar  business.  It  concededly  paid  dividends  of  8  per  cen- 
tum during  the  year  preceding  the  tax  here  under  review,  and  it  would 
be  subject  to  the  general  language  of  section  182  of  the  Tax  Lraw. 
This  section  provides  that  for — 

"the  privilege  of  doing  business  or  exercising  Its  corporate  francUses  In  tills 
state  every  corporation    •    *     •    doing  business  In  this  state,  shall  pay  to  tbe 
state  treasurer  annually,  In  advance,  an  annual  tax  to  be  computed  upon  ttie 
basis  of  the  amount  of  its  capital  stock,  employed  during  the  preceding  year 
within  this  state,  and  upon  each  dollar  of  such  amount     The  measure    of 
the  amount  of  capital  stock  employed  in  this  state  shall  be  srach  a  portion  of 
the  issued  capital  stock  as  the  gross  assets  employed  in  any  business  witbtn 
tills  state  bear  to  the  gross  assets  wherever  employed  in  business.    For  pur- 
poses of  taxation,  the  capital  of  a  corporation  invested  in  the  stock  of  anotlier 
corporation  shall  be  deemed  to  be  assets  located  where  the  physical  prcqperty 
represented  by  such  stock  la  located.    If  the  dividends  upon  the  capital  stock 
amount  to  six,  or  more  than  six,  per  centum  upon  the  par  value  of  the  capital 
stock,  during  any  year  ending  with  the  thirty-first  day  of  October,  the  tax 
shall  be  at  the  rate  of  one-quarter  of  a  mill  for  each  one  per  centum  of  divi- 
dends made  or  declared  upon  the  par  value  of  the  capital  stodc  during  said 
year." 

The  question  is :  Does  section  183  of  the  Tax  Law  g^ve  the  relator 
an  exemption?  Before  entering  upon  this  discussion,  let  us  look  a 
little  further  into  the  provisions  of  section  182.  There  can  be  no  ques- 
tion that  the  provisions  of  this  section  deal  with  the  capital  stock  in 
the  sense  of  the  contribution  in  money  or  property  to  the  common  fund, 
as  explained  in  Williams  v.  Western  Union  Telegraph  Co.,  93  N.  Y. 
162,  and  subsequent  cases,  for  it  distinctly  provides  that  the  "measure 
of  the  amount  of  capital  stock  employed  in  this  state  shall  be  such  a 
portion  of  the  issued  capital  stock  as  the  gross  assets  employed  in  any 
business  within  this  state  bear  to  the  gross  assets  wherever  employed 
in  business,"  and  where  the  dividends  upon  the  capital  stock  reach  or 
exceed  6  per  centum  upon  the  "par  value  of  the  capital  stock"  the  tax 
shall  be  "at  the  rate  of  one-quarter  of  a  mill  for  each  one  per  centum 
of  dividends  made  or  declared  upon  the  par  value  of  the  capital  stock." 
The  tax  is  levied,  not  against  property,  but  for  the  privilege  of  exer- 
cising the  franchise,  and  it  is  based  upon  the  capital  stock  of  the  cor- 
poration and  its  earning  capacity.  It  is  the  amount  of  the  dividends 
"upon  the  par  value  of  the  capital  stock,"  which  affords  the  basis  of 
taxation  for  the  use  of  the  franchise,  and  the  relator  paid  dividends 
aggregating  8  per  centum,  so  that,  if  it  is  subject  to  the  tax,  there  is 
no  dispute  that  the  amount  involved  is  $60,000,  as  assessed.  This  tax 
is  to  be  computed  "upon  the  basis  of  the  amount  of  its  capital  stock, 
employed  during  the  preceding  year  within  this  state,"  and  the  "meas- 
ure of  the  amount  of  capital  stock  employed  in  this  state  shall  be  such 
a  portion  of  the  issued  capital  stock  as  the  gross  assets  employed  in 
any  business  within  this  state  bear  to  the  gross  assets  wherever  em- 
ployed in  business."    This  is,  of  course,  a  purely  arbitrary  rule  for 
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determining  the  amount  of  the  capital  stock  employed  in  this  state ;  it 
treats  all  of  the  assets  of  the  corporation  used  in  its  business  as  capital, 
and  makes  the  amount  of  the  issued  capital  stock  employed  in  the  state 
to  depend  upon  the  proportion  of  the  gross  assets  in  their  relation 
to  such  assets  used  within  this  state ;  that  is,  if  a  corporation  of  $75,- 
OOO  capitalization  made  use  of  assets  to  the  extent  of  $150,000,  and 
$75,000  of  this  was  employed  within  the  state  of  New  York,  and  the 
balance  in  some  foreign  jurisdiction,  then  the  amount  of  thtf  "issued 
capital  stock"  employed  within  this  state  would  be  one-half  of  the 
entire  issued  capital  stock.  This  rule,  made  to  govern  the  assessment 
of  taxes  under  the  provisions  of  section  182  of  the  Tax  Law,  would  not 
naturally  and  logically  have  anything  to  do  with  the  scheme  of  exemp- 
tion provided  in  section  183 ;  it  is  merely  designed  to  determine  the 
amount  of  the  issued  capital  stock  of  any  given  corporation  which  is 
employed  within  this  state  within  the  contemplation  of  this  act,  and, 
having  served  this  purpose,  it  will  not  be  judicially  read  into  any  other 
provisions  of  the  act,  where  it  is  not  clear  that  the  Legislature  intended 
such  a  result.  It  is  merely  an  arbitrary  and  special  rule  for  fixing  the 
basis  of  taxation  for  the  use  of  the  corporate  franchise,  and  cannot  be 
understood  as  fixing  a  rule  for  any  other  CMidition,  in  the  absence  of 
dear  legislative  intent. 

Coming,  then,  to  section  183,  this  provides  that  certain  banks,  sav- 
ings banks,  and  other  institutions,  including  "manufacturing  corpora- 
tions to  the  extent  only  of  the  capital  actually  employed  in  this  state 
in  manufacturing,  and  in  the  sale  of  the  products  of  such  manufac- 
turing, *  *  *  shall  be  exempt  from  the  payment  of  the  taxes  pre- 
scribed by  section  one  hundred  and  eighty-two  of  this  chapter."  Here 
•we  find  a  radical  change  of  language.  While  section  182  prescribes  an 
arbitrary  rule  for  determining  the  amount  of  capital  stock  employed 
within  this  state,  section  183  exempts  from  this  tax  "manufacturing 
corporations  to  the  extent  only  of  the  capital  actually  employed  in  this 
state  in  manufacturing,  and  in  the  sale  of  the  product  of  such  manu- 
facturing." The  "capital  actually  employed"  is  a  very  different  thing 
from  the  "issued  capital  stock."  A  corporation  may,  in  the  discretion 
of  its  board  of  directors,  use  all  earnings  as  capital.  It  may  "actually" 
employ,  not  only  the  issued  capital  stock,  but  all  the  earnings  of  such 
capital  stock,  and  all  the  money  it  may  be  able  to  borrow  upon  its 
assets,  and  to  the  extent  that  it  actually  employs  such  capital  within  the 
state  of  New  York  it  is,  subject  to  the  further  condition  of  the  statute, 
entitied  to  exemption  from  the  franchise  tax.  This  is  in  harmony  with 
"a  wise  public  policy,"  which  "should  encourage  manufacturers  and 
so  adjust  taxation  as  to  promote  the  investment  of  foreign  capital 
within  the  state  in  manufacturing  enterprises."  People  ex  rel.  W.  E. 
Co.  v.  Campbell,  145  N.  Y.  587,  590,  40  N.  E.  239. 

Capital  actually  employed  in  manufacturing  within  the  state  of  New 
York  is  exempt  from  this  franchise  tax,  subject  to  the  condition  that 
"at  least  forty  per  centum  of  the  capital  stock  of  such  corporation  is 
invested  in  property  in  this  state  and  used  by  it  in  its  laundering,  man- 
ufacturing or  mining  business  in  this  state"  (Tax  Law,  §  183),  and  no 
provision  is  made  iox  determining  arbitrarily  what  proportion  of  the 
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capital  stock  is  "invested  in  property  in  this  state  and  used  by  it  in  its 
*  *  *  manufacturing  or  mining  business  in  this  state."  That  can- 
not be  determined  by  any  set  rule,  such  as  is  provided  in  section  182 
for  determining  the  amount  of  capital  stock  employed  within  this  state, 
for,  while  it  might  be  said  that  the  rule  might  apply  as  to  the  propor- 
tion of  capital  stock  employed,  it  is  hardly  conceivable  that  the  Legis- 
lature would  enact  such  rule  for  determining  whether  it  was  "invested 
in  property  in  this  state  and  used  by  it  in  its  laundering,  manufactur- 
ing or  mining  business  in  this  state."  Clearly  there  is  no  way  of  in- 
ducting the  rule  of  determining  the  proportion  of  capital  stock,  as  pre- 
scribed in  section  182  of  the  Tax  lUw,  into  the  provisions  of  section 
183.  One  of  these  is  a  taxing  act;  the  other  deals  with  exemptions 
from  that  act,  and  it  exempts  manufacturing  corporations  only  to  the 
extent  of  the  capital  actually  employed  in  fliis  state,  and  limits  such 
exemption  to  corporations  which  have  invested  "at  least  forty  per 
centum  of  the  capital  stock"  in  property  within  this  state,  which  is 
used  by  such  corporation  in  its  manufacturing  business  within  this 
state.  There  must  be  a  conjunction  of  the  two  conditions;  there  must 
be  an  investment  of  at  least  40  per  centum  of  the  capital  stock — and 
the  capital  stock  is  the  original  corporate  fund — and  this  40  per  centum 
must  be  used  by  the  corporation  in  its  manufacturing  business  in  this 
state. 

In  the  case  now  before  us,  the  relator  has  a  capital  stock  of  $75,- 
000,000,  and  40  per  centum  of  that  amount  is  $30,000,000.  It  is  nec- 
essary, if  it  is  to  be  relieved  of  the  taxation  imposed  by  the  assessment 
here  under  review,  that  it  should  show  that  it  has  $30,000,000  invested 
in  property  in  this  state,  and  that  it  uses  this  investment  in  conduct- 
ing its  manufacturing  business  within  this  state,  and  if  it  has  done 
this  it  is  entitled,  under  the  established  policy  of  this  state,  to  exemption 
from  the  tax  imposed. 

Has  the  relator  established  the  necessary  facts?  The  presumption 
is,  of  course,  in  favor  of  the  legality  of  the  tax ;  it  has  been  assessed 
in  the  regular  course  of  business,  and  has  been  paid,  though  under  pro- 
test; and  it  is  for  the  relator  to  establish  that  it  is  a  manufacturing 
corporation,  and  that  it  has  brought  itself  within  the  conditions  of  ex- 
emption. The  record  shows  that  it  is  a  domestic  corporation,  organ- 
ized and  empowered  to  refine  petroleum,  and  to  manufacture  and  deal 
in  petroleum  and  the  various  products  thereof  and  the  packages  for 
the  same,  and  to  acquire,  hold,  etc.,  stocks  of  other  corporations  doing 
a  similar  business.  It  has  a  capitalization  of  $75,000,000,  and  if  it 
has  $30,000,000,  or  40  per  cent,  of  that  amount  invested  in  property  in 
the  state  of  New  York  which  it  is  using  for  the  purposes  of  carrying 
on  its  manufacturing,  it  has  established  its  right  to  relief.  We  have 
nothing  to  do  with  tiie  question  of  its  gross  assets ;  the  only  question 
is  in  relation  to  its  capital  stock,  as  that  is  established  by  its  charter, 
and  the  amount  of  that  capital  stock  invested  in  property  in  this  state 
and  its  use  in  the  carrying  on  of  the  manufacturing  business  within 
this  state.  That  is  the  only  standard  of  exemption  fixed  by  the  stat- 
ute, and  is  the  only  one  which  should  be  considered. 

While  the  return  before  us,  evidently  made  upon  blanks  furnished 
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by  the  state,  does  not  clearly  bring  out  the  exact  amount  of  the  capital 
stock  invested  within  the  state  of  New  York  and  employed  in  manu- 
facturing, we  think  it  may  be  fairly  inferred  that  more  than  40  per 
cent,  of  the  same  is  thus  mvested  and  used.  Mr.  Stein,  treasurer  of 
the  relator,  testified  that  the  total  amount  employed  in  manufacturing 
within  the  state  of  New  York,  for  the  year  in  question,  was  $38,086,- 
658.18,  and  of  this  amount  it  appears  that  $17,638,153.80  was  invested 
in  real  estate,  and  $7,436,044.04  in  personal  property,  while  the  average 
value  of  the  stock  in  trade  was  $8,410,146.97.  These  three  items  ag- 
gregate more  than  40  per  centum  of  the  capital  stock  of  the  corpo- 
ration, without  taking  into  consideration  the  average  amount  carried 
in  banks,  bills  and  accounts  receivable,  and  bonds  and  other  obligations 
held,  and  there  does  not  appear  to  be  any  doubt  that  the  corporation 
is  within  the  exemption  provided  by  section  183  of  the  Tax  Law.  The 
defects  in  the  returns  are  obviously  due  to  the  fact  that  the  blanks 
furnished  by  the  state  demand  facts  and  figures  having  no  relation  -to 
the  questions  involved  in  connection  with  the  right  to  exemptions,  and 
there  is  no  reason  why  the  relator  should  be  held  to  the  payment  of 
this  tax  simply  because  the  state  officers  have  proceeded  upon  a  wrong 
theory,  and  have  demanded  the  returns  in  such  a  form  that  they  do 
not  clearly  disclose  the  actual  amounts. invested  and  used  in  manufac- 
turing within  this  state.  The  testimony  of  the  treasurer  is  absolutely 
undisputed  that  the  corporation  had  invested  in  its  manufacturing 
within  the  state  of  New  York  the  sum  of  $38,086,658.18;  and,  if  this 
be  true,  then  more  than  40  per  cent,  of  the  capital  stock  of  the  corpo- 
ration was  invested  in  property  in  the  state  of  New  York  and  used 
in  its  manufacturing  business  within  the  state,  and  under  the  estab- 
lished policy  of  the  state  the  tax  should  be  refunded. 

The  decision  of  the  state  tax  commission  should  be  reversed,  and  the 
claim  of  the  relator  to  an  exemption  should  be  granted,  with  costs. 

COCHRANE,  J.,  concurs. 
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KELX.NER  V.  KBNER. 
(Supreme  Court,  Special  Term,  Erie  County.    September  24,  1917.i 

1.  Pleading  ®=>214(4) — Deuubbgb — Impucation  of  Facts. 

On  demurrer,  the  complaint  will  be  held  to  state,  not  only  such  facts 
as  are  directly  alleged,  but  such  as  can  be  Implied  from  the  allegations 
by  reasonable  and  fair  Intendment,  though  argumentatively  stated. 

2.  Pleadinq  «=»214(4) — Complaint — Consteuction   ot  Allegation   on    De- 

MUBBEB. 

Plaintiff's  allegation  of  a  mutual  agreement.  In  consideration  of  mu- 
tual promises,  that  If  any  of  the  parties  to  the  agreement,  stockholders, 
directors,  and  officers  In  a  corporation,  purchased  shares  of  the  com- 
pany's capital  stock,  such  purchases  should  be  made  on  behalf  of  the 
other  parties,  who  were  entitled  to  own  an  equal  share  of  the  purchased 
stock  on  payment  of  their  proportion  of  the  purchase  price,  and  were 
entitled  to  have  a  transfer  on  payment,  must  be  held,  on  demurrer  to 
the  complaint,  as  implying  an  agreement  on  the  part  of  the  other  party 
to  pay  for  his  proportionate  share  of  the  stock. 

3.  Pleading   <g=>193(8) — Demukkeb. 

It  Is  sufficient,  on  demtirrer,  if  any  cause  of  action  whatever  can  he 
made  from  the  allegations  of  the  complaint,  whether  legal  or  equitable, 
and  regardless  of  the  relief  demanded. 

Action  by  John  S.  Kellner  against  Edward  Kener,  Jr.  On  demurrer 
to  the  complaint.    Demurrer  overruled. 

Emery  &  Georgi,  of  Buffalo,  for  plaintiff. 
George  H.  Frost,  of  Buffalo,  for  defendant 

COLE,  J.  The  defendant  has  demurred  to  the  plaintiff's  complaint 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  alleges  that  the  plaintiff  and  defend- 
ant and  one  Edward  Breitweiser  and  one  Charles  F.  Bricka  were  stock- 
holders and  directors  in  the  Buffalo  Co-operative  Stove  Company,  a 
domestic  corporation,  located  at  Buffalo,  N.  Y. ;  that  the  plaintiff  was 
secretary,  the  defendant  was  treasurer,  Breitweiser  was  president,  and 
Bricka  was  vice  president  thereof;  that  on  the  1st  day  of  January, 
1910— 

"the  plaintiff  and  defendant  and  said  Breitweiser  and  Bricka  entered  into 
an  agreement  in  and  by  which  they  mutually  stipulated  and  agreed,  each  with 
the  other,  In  consideration  of  their  mutnnl  promises  hereinafter  set  forth,  that 
If  any  of  said  parties  purchased  sliares  of  the  capital  stock  of  said  Buffalo 
Co-operative  Stove  Company  that  such  purchases  should  be  made  for  and  on 
behalf  of  the  plaintiff  and  defendant  and  the  said  Breitweiser  and  Bricka,  or 
such  of  them  who  remained  stockholders  of  said  company,  and  that  each  of 
said  parties  was  entitled  to  and  should  own  an  equal  share  of  the  capital 
stock  so  purchased  on  payment  of  his  proportion  of  the  purchase  price  of 
such  stock,  and  that  each  of  said  parties  was  entitled  to  and  should  own  an 
equal  share  of  the  capital  stock  so  purchased,  and  was  entitled  to  have  the 
same  transferred  to  him  upon  the  payment  of  his  prpportion  of  the  purchase 
price  of  such  stock." 

The  complaint  then  alleges  the  purchase  by  each  of  the  parties  at 
various  times  of  shares  of  the  capital  stock  pursuant  to  said  agreement, 
and  the  division  of  the  same  among  the  respective  parties  as  provided 

«=sFor  oUier  cuei  >m  ume  topic  ft  KEY-NVMBER  la  all  Ke7-Numb«r«d  Dlgasts  *  Induw 
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in  said  agreement.  It  further  alleges  that  while  the  agreement  was 
in  force  the  defendant  surreptitiously,  and  without  the  knowledge 
of  the  plaintiff,  purchased  and  acquired  certain  shares  from  various 
stockholders,  including  shares  purchased  from  Bricka  while  he  was 
a  stockholder,  and  frqm  other  parties  after  Bricka  ceased  to  be  a  stock- 
holder, but  that  the  plaintiff  is  unable  to  state  the  full  and  exact  num- 
ber of  shares  so  purchased  by  the  defendant — 

"and  that  although  requested  to  do  so  the  defendant  has  refused  and  still 
refuses  to  account  to  the  plaintiff  for  the  stock  so  purchased  by  him,  or  to 
deliver  to  Uie  plaintiff  his  prc^portion  of  the  said  stock." 

It  alleges  readiness  and  willingness  on  the  part  of  the  plaintiff  to 
pay  his  proportionate  share.  The  relief  demanded  is  a  judgment  com- 
.  pellnig  the  defendant  to  discover  and  disclose  to  the  plaintiff  the  stock 
purchased  by  the  defendant  since  the  making  of  said  agreement,  and 
compelling  the  defendant  to  deliver  to  the  plaintiff  the  stock  which 
he  is  entitled  to  upon  payment  by  the  plaintiff  of  the  sum  which  the 
court  shall  find  due  to  the  defendant,  and  enjoining  and  restraining 
the  defendant  from  selling,  etc.,  any  of  said  stock  to  which  the  plain- 
tiff is  entitled  to  have  transferred  to  him. 

The  defendant  urges  in  support  of  said  demurrer:  (1)  That  the 
contract  is  unilateral,  in  that  it  does  not  allege  that  the  plaintiff  prom- 
ised to  buy  any  of  said  stock.  (2)  That  these  is  no  allegation  of  ten- 
der or  performance  or  any  allegation  as  to  when  the  contract  was  to 
be'  performed.  (3)  That  a  cause  of  action  for. equitable  relief  is  not 
alleged. 

[i]  Upon  demurrer  the  complaint  will  be  held  to  state,  not  only  such 
facts  as  are  directly  alleged,  but  such  as  can  be  implied  from  the  al- 
legations of  the  complaint  by  reasonable  and  fair  intendment,  although 
axgumentatively  stated.  Marie  v.  Garrison,  83  N.  Y.  14;  Holmes  v. 
Ely,  93  App.  Div.  390,  87  N.  Y.  Supp.  712;  Clark  v.  West.  193  N. 
Y.  349,  361,  86  N.  E.  1 ;  Coatsworth  v.  Lehigh  Valley  R.  R.  Co.,  156 
N.  Y.  451,  51  N.  E.  301 ;  Zabriskie  v.  Smith,  13  N.  Y.  322-330,  64 
Am.  Dec.  551. 

[2]  The  allegation  of  the  mutual  agreement  in  consideration  of  the 
mutual  promises  that,  if  any  of  said  parties  purchased  shares  of  said 
capital  stock,  such  purchases  should  be  made  for  and  on  behalf  of 
the  other  parties,  "and  that  each  of  said  parties  was  entitled  to  and 
should  own  an  equal  share  of  the  capital  stock  so  purchased  on  pay- 
ment of  his  proportion  of  the  purchase  price  of  said  purchased  stock, 
*  *  *  and  was  entitled  to  have  the  same  transferred  to  him  upon 
the  payment  of  his  proportion  of  the  purchase  price  of  stock,"  must 
be  held,  upon  demurrer,  as  implying  an  agreement  upon  the  part  of  the 
other  party  to  pay  for  his  proportionate  part  of  said  stock.  Isman 
V.  Loring,  130  App.  Div.  845,  115  N.  Y.  Supp.  933;  Grossman  v. 
Schenker,  206  N.  Y.  466,  100  N.  E  39. 

[3]  The  complaint  sufficiently  alleges  a  request  from  the  plaintiff, 
and  refusal  on  the  part  of  the  defendant.  It  is  unnecessary  to  deter- 
mine whether,  under  the  facts  alleged,  a  cause  of  action  for  equitable 
relief  is  sufficiently  stated  in  the  complaint.  It  is  sufficient,  upon  de- 
murrer, if  any  cause  of  action  whatever  can  be  made  out  from  the 
166N.X.S.— 57 
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all^^tions  of  the  complaint,  whether  legal  or  equitable,  and  r^^rd- 
less  of  the  relief  demanded.  Parker  v.  Pullman  Co.,  36  App.  Div.  208, 
56  N.  Y.  Supp.  734;  Squiers  v.  Thompson,  73  App.  Div.  552.  556, 
76  N.  Y.  Supp.  734;  Pape  v.  Pratt  Institute,  127  App.  Div.  147-149, 
111  N.  Y.  Supp.  354;  Kain  v.  Larkin,  141  N.  Y.  144,  36  N.  E.  9: 
Abbey  V.  Wheeler,  170  N.  Y.  122-127,  62  N.  E.  1074;  Vaa  Tuyl  v. 
Sullivan,  173  App.  Div.  391-395,  156  N.  Y.  Supp.  309. 
The  demurrer  is  overruled,  with  $10  costs  to  plaintiff. 


(100  Misc.  Bep.  561) 

BEISCHFIELD  y.  BEISCHFIELD. 

(Supreme  Court,  Special  Term  for  Trials,  Bronx  County.    Jnly,  1917.) 

1.  Husband  and  Wife  «=327S(2) — Sefabation  Aoreeicent — Vauditt. 

While  separation  agreements,  made  while  the  parties  are  living  to- 
gether, are  generally  void,  yet  where  an  Umnedlate  separation  Is  con- 
templated, and  in  fact  occurs,  a  separation  agreement  containing  rea- 
sonable provision  for  the  wife's  support  is  valid. 

2.  Husband  and  Wife  «=9278(1) — Separation  Asbeemxht — VAiUTax  to  Pbo- 

viDE  FOB  Wife's  Supfobt — ^Vauditt. 

A  separation  agreement,  not  providing  for  the  support  of  a  wife,  is 
contraiy  to  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  {  51,  relating  to 
the  powers  of  married  women,  and  is  void,  as  a  married  woman  cannot 
contract  to  relieve  her  husband  from  lUs  liability  to  support  Iier. 

S.  Husband  and  Wife  €=9283(2) — Action  fob  Sepabatton — Gbound — ^Aban- 
donment. 

Where  a  husband  and  wife,  while  living  together,  executed  a  s^ara- 
tlon  agreement,  and  voluntarily  separated,  and  the  wife  left  his  house, 
and  did  not  return,  or  offer  to  return,  there  was  no  abandonment  by  the 
husband. 

4.  Husband  and  Wife  «=»283(2) — Action  fob  Sepabation — Obound — Non- 

SUPPOBT. 

Where  a  wife  voltuitarlly  leaves  ber  husband,  after  a  separation 
agreement,  and  does  not  offer  to  return,  and  refuses  to  do  so,  he  is  un- 
der no  legal  obligation  to  support  her,  and  she  is  not  entitled  to  a 
separation  on  the  ground  of  hla  nonsupport 

Action  for  separation  by  Annie  Reischfield  against  Henry  Reisch- 
field.    Judgment  for  defendant. 

Louis  Lichtenberg,  of  New  York  City,  for  plaintiff. 
Charles  Frankel,  of  New  York  City,  for  defendant 

ORDWAY,  J.  This  is  an  action  by  the  wife  for  a  separation  on 
the  ground  of  cruel  and  inhuman  treatment,  abandonment,  and  neglect 
and  refusal  to  provide  fot  her  support.  The  defendant  denies  aU  of 
these  allegations,  and  sets  up  a  voluntary  separation  agreement,  ex- 
ecuted by  the  parties,  as  an  additional  defense. 

It  appears  that  the  parties  lived  unhappily,  and  quarreled  from  time 
to  time,  and  separated  for  temporary  periods  before  their  final  sep- 
aration in  June,  1915.  At  that  time  tiiey  were  living  together  in  New 
York  City,  and  the  wife  agreed  to  sign  a  separation  agreement  if  Ae 
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husband  would  repay  a  loan  of  $300  front  her  father,  which  she  had 
procured  for  the  husband,  and  would  also  pay  her  $85,  the  storage 
charges  on  some  furniture  belonging  to  her.  The  husband  then  pro- 
cured a  lawyer  to  draw  the  agreement,  which  was  signed  by  both  par- 
ties, and  the  husband  paid  the  wife  the  $385,  and  they  thereupon  and 
on  the  same  day  separated,  and  the  wife  left  the  husband's  house,  and 
has  not  lived  or  offered  to  live  with  him  since.  The  separation  agree- 
ment provided  that  the  husband  should  not  be  required  to  pay  any- 
thing in  future  for  the  wife's  support,  and  he  has  not  in  fact  paid  her 
anytibiing  or  supported  her. 

While  the  evidence  as  to  cruelty  is  conflicting,  in  my  opinion,  after 
seeing  and  hearing  the  witnesses,  the  wife  has  not  proved  her  alle- 
gations in  that  respect  by  a  preponderance  of  evidence,  and  on  that 
issue  I  find  for  the  husband.  The  wife  also  claims  she  executed  the 
separation  agreement  under  duress,  and  that  she  did  not  understand 
its  provisions ;  but  on  this  point,  also,  I  do  not  think  she  has  proved 
her  contention. 

[1]  The  plaintiff  further  claims  that  the  separation  agreement  was. 
void  and  of  no  effect,  since  the  parties  were  living  together  at  the  time 
it  was  executed.  Of  course,  as  a  general  rule,  separation  agreements 
made  under  such  circumstances  are  void,  but  the  weight  of  authority 
seems  to  support  the  proposition  that  where  immediate  separation  is 
contemplated,  and  in  fact  occurs,  a  separation  agreement  containing 
reasonable  provision  for  the  support  of  the  wife  is  valid  and  effectual. 
Clark  V.  Fosdick,  118  N.  Y.  7,  13,  14,  22  N.  E.  1111,  6  L.  R.  A.  132, 
16  Am.  St.  Rep.  1133;  Carson  v.  Murray,  3  Paige  (N.  Y.)  483,  500; 
Landes  v.  Landes,  94  Misc.  Rep.  486, 492,  159  N.  Y.  Supp.  586. 

[2]  Where,  however,  a  s^aration  agreement  does  not  provide  for 
the  support  of  the  wife,  it  is  contrary  to  the  provisions  of  the  Do- 
mestic Relations  Law  (section  51),  and  is  void,  as  a  married  woman 
cannot  contract  to  relieve  her  husband  from  his  liability  to  support 
her.  Winter  v.  Winter,  191  N.  Y.  462,  473,  474,  84  N.  E.  382,  16 
L.  R.  A.  (N.  S.)  710;  Galusha  v.  Galusha,  116  N.  Y.  635,  643  22 
N.  E.  1114,  6  L.  R.  A.  487,  15  Am.  St.  Rep.  453;  Gray  v.  Butler,  116 
App.  Div.  816,  102  N.  Y.  Supp.  106. 

[3]  In  my  opinion,  therefore,  this  separation  agreement  was  void, 
and  constitutes  in  itself  no  defense  to  this  action.  Can  it  be  said, 
however,  that  under  these  circumstances  the  husband  has  abandoned 
the  wife  ?  I  think  not.  Even  if  the  sef>aration  agreement  is  void,  the 
husband  and  wife  separated  voluntarily;  as  a  matter  of  fact  the 
wife  left  the  husband's  house,  and  has  never  returned  or  offered  to 
return.  In  Powers  v.  Powers,  33  App.  Div.  126,  53  N.  Y.  Supp.  346, 
the  court  said: 

"Where  the  wife  consents  to  the  separation  there  is  no  abandonment.  It 
Is  only  where  the  husband  deserts  the  wife  without  her  consent,  and  refuses 
to  give  her  adequate  and  proper  support,  that  an  action  for  abandonmnnt  will 
lie.  In  the  case  at  bar  the  parties  have  agreed  to  live  apart,  and  consequently 
the  separation  is  with  the  consent  of  the  plaintiff,  and  apparently  is  in  ac- 
cordance with  her  wishea.  There  can  be  no  abandonment  under  such  dr- 
comstances." 
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'  [4]  Th*  billy  refoaining  question  is  whether  the  wife  is  entitled  to 
a  separation  on  the  ground  of  the  husband's  neglect  or  refusal  to  pro- 
vide for  her  support.  The  evidence  shows  that  he  has  not  in  fact  pro- 
vided for  her  support  in  any  way,  and  that  she  is  without  means  to 
support  herself;  but  there  is  no  evidence  that  she  has  ever  offered 
to  return  to  and  live  with  him.  In  fact,  she  stated,  in  response  to  a 
question  by  the  court,  that  she  was  not  willing  to  return  to  her  hus- 
band and  live  with  him,  and  would  not  do  so.  We  have,  therefore, 
the  case  of  a  wife  who  has  voluntarily  left  her  husband,  and  who  has 
never  offered  to  return  to  him,  and  who  refuses  to  do  so,  but  never- 
theless insists  that  he  must  support  her,  living  apart  from  him.  I 
.do  not  think  any  such  obligation  rests  upon  the  husband.  As  the 
court  said  in  Sturm  v.  Sturm,  80  Misc.  Rep.  277,  141  N.  Y.  Supp.  61 : 

"It  Is  perfectly  tnie  the  defendant  still  owes  the  plaintiff  the  duty  to 
properly  maintain  and  support  her;  but  that  is  always  conditioned  upon  the 
wift  being  ready  and  willing  on  her  part  to  perform  the  duties  she  owes  to 
the  husband  to  lire  with  him,  and  make  his  home  her  home.  *  *  *  If 
the  defendant  then  refuses  to  receive  or  support  her,  then  her  rights  become 
re-established,  and  she  may  maintain  a  proper  action  for  a  Judicial  separa- 
'Uon." 

See,  also,  Silberstein  v.  Silberstein,  156  App.  Div.  689,  141  N.  Y. 
Supp.  376;  People  ex  rel.  Douglas  v.  Naehr,  30  Hun,  461. 

Judgment  for  defendant,  with  costs.  I  have  passed  upon  the  pro- 
posed findings,  which  should  all  be  combined  into  one  decision  and 
submitted  for  signature,  together  with  final  judgment 

Judgment  accordingly. 


(101  Mlsa  Rep.  241) 

In  re  KERSBDRG. 

(Supreme  Court,  Special  Term,  Erie  County.    S^tember  25,  1917.) 

1.  Intoxicatisq  Liquobs  «=>46^ — BxaviiATiow  or  Saix — Qcaufigation  op 

COUMISSIONEBS "TaXPATEK." 

One  who  became  the  owner  of  real  property  in  a  city  was  a  taxpayer, 
within  LlQUor  Tax  Law  (Consol.  Laws,  c.  34)  as  amended  by  Laws  1917, 
c.  623,  requiring  the  commissioner  under  the  Liquor  Tax  Law  to  be  a 
taxpayer ;   a  "taxpayer"  being  one  who  pays  or  is  liable  to  pay  a  tax. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Taxpayer.] 

2.  Intoxicatino  Liquors  «=»46% — Requlatiok — ^Dk8ionation  of  Places  fob 

Sale. 

Under  Llqnor  Tax  Javw,  §  8,  subd.  9c  (3),  as  amendedi  by  Laws' 1917,  c. 
623,  as  to  duties  of  the  commission,  its  designation  of  places  where 
liquors  may  be  sold  Is  not  invalidated  by  setting  out  the  names  of  the 
license  holders  at  certain  addresses  under  the  list  of  those  where  liquor 
shall  not  be  sold,  and  by  setting  out  at  the  same  addresses  names  of 
other  persons  who  shall  be  permitted  to  sell  liquors  there. 

3.  Intoxicating  Liquors  (S=»46i^ — Designation  of  Pi.aok8  for  Saib— Faiuo 

or  Commissioners — Proof. 

EYaud  of  commissioners  in  designating  places  where  liquors  may  be 
sold,  and  excluding  others,  must  be  proved  by  a  fair  preponderance  ot 
evidence,  by  facts,  and  not  by  conclusions  of  witnesses. 
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^  Cebtiokabi  €s»21 — FcHCTioN  OF  Wkit. 

since  the  writ  of  certiorari  may  only  be  Issued  as  permitted  by  Code 
CIt.  Proc.  S  2120,  either  where  permitted  by  statute,  or  tyhere  it  existed 
at  common  law,  and  since  the  common-law  writ  issued  only  to  review 
determinations  of  judicial  or  quasi  Judldal  bodies,  certiorari  will  not 
lie  to  review  the  determination  of  commissioners  appointed  to  limit  the 
places  at  which  liquor  may  be  sold,  since  they  do  not  constitute  a  Judi- 
cial body. 

B.  Cebtiobabi  ^=321 — Fowotiow  ov  Writ. 

That  public  officers  may  exercise  Judgment  and  discretion  in  the  per- 
formance of  their  duties  does  not  of  Itself  make  their  action  Judicial  In 
character,  so  as  to  subject  it  to  review  by  certiorari. 

Certiorari,  on  the  application  of  Gates  Kersburg,  against  James  P. 
Harrity  and  others,  as  Commissioners  of  the  City  of  Lackawanna. 
Application  denied. 

Lafay  C.  Wilkie,  of  Buffalo,  for  petitioner. 
Thomas  L.  Newton,  of  Buffalo,  for  commissioners. 
Aaron  Fybush,  of  Buffalo,  for  John  Nowak,  an  interested  party. 
Harry  D.  Sanders,  of  Buffalo,  for  commissioner  of  excise  of  state 
of  New  York,  and  special  deputy  commissioner  of  Erie  county. 

BISSELIy,  J.  This  is  an  application  for  a  writ  of  certiorari  to  re- 
view the  determination  of  commissioners  appointed  by  the  mayor  of 
the  city  of  Lackawanna,  pursuant  to  the  provisions  of  the  Liquor  Tax 
Law,  as  amended  by  chapter  623  of  the  Laws  of  1917.  The  granting 
of  the  writ  is  urged  upon  three  grounds :  First,  that  one  of  the  com- 
missioners, Charles  L.  O'Connor,  was  not  qualified  to  act,  for  the  rea- 
son that  he  was  not  9.  taxpayer  at  the  time  of  his  appointment ;  second, 
that  the  commissioners  failed  to  comply  with  the  provisions  of  sub- 
division 9c  (3)  of  section  8  of  the  Liquor  Tax  Law  as  amended ;  and, 
third,  that  the  acts  of  the  commissioners  show  fraud,  prejudice,  and 
partiality  in  the  manner  in  which  they  performed  their  duties  and  car- 
ried on  the  functions  for  which  the  commission  was  created. 

It  appears  that  in  the  city  of  Lackawanna  there  now  exist  139  places 
where  trafficking  in  liquors  has  been  engaged  in  under  certificates  here- 
tofore issued,  and  that  the  effect  of  the  recent  amendment  to  the  Liquor 
Tax  Law  will  eliminate  108  of  such  places,  and  reduce  the  number  of 
certificates  that  may  lawfully  be  issued  to  31.    The  law  provides  that: 

"Within  20  days  after  the  taking  effect  of  this  act,  the  mayor  of  each  of 
snch  cities,  and  the  town  board  of  each  of  sadi  towns,  shall  appoint  a  com- 
mission to  consist  of  three  members,  who  shall  be  residents  and  taxpayers 
of  the  city  of  town,  and  shall  not  be  interested  directly  or  indirectly  in  the 
manufacture,  production,  distribution  or  sale  of  liquors.  The  persons  so  ap- 
pointed as  members  of  such  commission  shall  be  persons  of  good  standing 
in  the  community,  and  shall  have  had  practical  experience  in  business  af- 
fairs, and  be  acquainted  with  commercial  and  social  conditions  in  the  dty  or 
town  for  which  they  are  appointed.  •  •  •  The  commissioner  of  excise 
shall  investigate  as  to  the  qualifications  of  the  persons  so  appointed,  and  may 
approve  of  such  appointment;  in  which  case  he  shall  notify  the  mayor  or 
supervisor  of  such  fact.  If  satisfied  that  any  one  or  more  of  such  persons 
are  not  qualified  to  serve  as  members  of  such  commission  he  may  appoint 
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other  persons  to  serre  In  their  places  as  members  of  such  commission."    Sub- 
division 9c  (2). 

[  1  ]  It  appears  without  dispute  that  Charles  I,.  O'Connor,  the  com- 
missioner '^ho  it  is  claimed  is  disqualified  because  he  was  not  a  tax- 
payer, became  the  owner  of  a  piece  of  real  property  in  the  city  of 
Lackawanna  on  the  2d  day  of  May,  1917,  and  that  the  law  in  question 
became  effective  on  the  22d  day  of  May,  1917.  The  Standard  Dic- 
tionary defines  a  taxpayer  as : 

"One  who  pays  any  tax  or  Is  liable  to  pay  any  tax." 

"Taxpayer,"  as  used  in  Rev.  St.  Tex.  1895,  art.  3942,  providing  that 
all  persons  who  are  legally  qualified  voters  of  the  state  and  of  the 
county  of  their  residence,  and  who  are  resident  taxpayers  in  said 
district,  as  shown  in  the  last-assessment  rolls  of  the  county,  shall  be 
entitled  to  vote  in  any  such  school  district,  does  not  mean  only  those 
whose  names  appear  on  the  last  assessment  rolls  of  the  county,  but 
means  one  owning  property  within  the  territory  subject  to  taxation. 
To  constitute  a  taxpayer  in  the  meaning  of  the  statute,  it  is  not  nec- 
essary that  the  taxes  due  on  his  property  should  have  been  assessed. 
Hillsman  v.  Faison,  23  Tex.  Civ.  App.  398,  57  S.  W.  920,  922. 

I  am  therefore  of  the  opinion  that  Mr.  O'Connor  possessed  the 
l^^l  qualifications  of  a  commissioner  at  the  time  of  his  appointment 
by  the  mayor  and  the  approval  of  his  appointment  by  the  commis- 
sioner of  excise. 

[2]  Under  subdivision  9c  (7)  of  section  8  of  the  amendment  to  the 
Liquor  Tax  Law,  the  purpose  and  intent  of  the  amendment  is  declared 
to  be  to  reduce  the  number  of  places  to  a  given  ratio  on  October  1, 
1917,  and  to  prevent  after  that  date  the  issuance  of  any  more  certifi- 
cates in  excess  of  a  given  ratio.  By  paragraph  5  of  subdivision  9c  (3) 
of  section  8  it  is  provided  that : 

"The  said  commission  shall  prepare  a  written  statement  containing  a 
description  of  the  places  where  such  traSlcking  In  liquors  may  be  con- 
tinued, giving  the  street  and  number,  if  any,  and  the  names  of  the  holders  ot 
the  liquor  tax  certificates  under  which  such  trafficking  was  engaged  in  at 
the  time  of  the  investigation.  Such  statement  shall  also  contain  a  like 
description  of  the  places  where  trafficking  in  liquors  is  engaged  in,  for  which 
liquor  tax  certificates  are  not  to  be  issued  for  the  ensuing  year,  in  order  to 
reduce  the  number  of  places  where  trafficking  in  liquors  may  be  engaged  iQ 
under  such  subdivision  to  the  ratio  herein  prescribed." 

The  petitioner  claims  that  the  commission  acted  illegally  in  de- 
scribing in  the  statement  filed  by  it  three  certain  places  as  places  where 
liquor  shall  not  be  trafficked  in,  to  wit,  in  describing  No.  1  Ridge  road, 
under  the  name  of  Dennis  Doyle,  who  is  now  trafficking  in  liquor  at 
such  place,  and  of  1310  Hamburg  turnpike,  under  the  name  of  William 
S.  Bechtold,  who  is  now  trafficking  in  liquor  at  such  place,  and  of  1560 
Hamburg  turnpike,  under  the  name  of  John  Tomaka,  who  is  now 
trafficking  in  liquor  at  such  place,  and  by  then  describing  all  of  said 
places  under  the  names  of  new  occupants,  where  the  trafficking  in  liq- 
uors may  be  continued  in,  and  to  whom  liquor  tax  certificates  may  be 
issued.    The  only  effect  of  giving  the  name  of  a  license  holder  at  the 
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time  of  the  investigation  was  to  further  describe  and  identify  the 
place  by  description.  The  only  other  purpose  for  which  the  name  of  a 
new  license  holder  could  be  of  any  use  in  describing  premises  would 
be  for  the  guidance  of  the  state  conunissioner  of  excise,  in  informing 
him  as  to  the  person  to  whom  the  license  for  a  place  should  be  issued. 
The  statement  prepared  by  the  commission  must  be  taken  as  a  whole, 
and  not  as  two  separate  statements,  and  when  it  appears  therefrom 
that  places  are  described  so  that  the  plain  intent  of  ^e  commission  is 
expressed,  the  law  has  been  complied  with  for  the  purpose  of  carrying 
into  effect  the  intent  of  the  act 

The  place,  No.  1  Ridge  road,  is  described  not  only  by  the  street  and 
ntmiber,  but  also  by  the  designation  of  Doyle  as  the  present  license 
holder,  and  this  place  the  commission  determined  should'  be  discontinu- 
ed under  Doyle  as  the  holder  of  the  license,  but  that  a  license  should  be 
given  to  one  McDonald,  who  has  obtained  a  lease  of  No.  1  Ridge  road, 
the  lease  to  take  effect  October  1,  1917;  and  for  that  reason  in  the 
statement  No.  1  Ridge  road,  with  the  name  of  McDonald  as  a  part  of 
its  description,  is  designated,  and  from  that  statement  the  state  commis- 
sioner of  excise  knows  that  McDonald,  on  October  1,  1917,  is  the  per- 
son who  is  identified  with  said  premises.  It  would  seem  that  in  this 
proceeding  neither  Mr.  Doyle,,  nor  Mr.  Tomaka,  nor  Mr.  Bechtold 
have  made  affidavits,  nor  complained  of  the  action  of  the  commission, 
which  was  unanimous  in  designating  these  3  places  and  the  others  com- 
posing the  31  places  named  and  described  in  the  statement  as  places 
to  be  continued  under  other  persons  as  license  holders. 

I  am  therefore  of  the  opinion  that  the  commission  complied  with 
paragraph  5  of  subdivision  9c  (3)  of  section  8  of  the  law  in  designating 
the  places  to  be  discontinued  and  in  designating  the  places  to  be  con- 
tinued. 

[8]  The  petition  and  affidavits  presented  in  support  of  the  con- 
tention that  the  acts  of  the  commissioners  were  fraudulent  fail  to  state 
facts  sufficient  to  constitue  any  fraud  or  misconduct  on  their  part. 
It  was  perhaps  to  be  expected  that  the  sudden  and  arbitrary  reduction 
of  the  number  of  places  where  trafficking  in  liquors  could  be  engaged 
in  after  October  1,  1917,  in  the  city  of  Lackawanna,  and  in  other 
municipalities  throughout  the  state,  and  which  would  result  in  the 
elimination  of  some  and  the  -selection  of  others  by  commissioners 
appointed  as  provided  by  chapter  623  of  the  Laws  of  1917,  would  result 
in  disappointment  and  claims  of  fraud,  partiality,  and  prejudice.  The 
situation  thus  created  opens  the  door  to  opportunities  for  fraud,  and 
also  to  charges  of  fraud.  But  fraud  must  be  proved  by  a  fair  prepon- 
derance of  evidence,  by  facts,  and  not  by  conclusions  of  witnesses. 
Not  only  do  the  moving  papers  fail  to  establish  facts  from  which  a  rea- 
sonable inference  of  fraud  or  misconduct  on  the  part  of  the  commis- 
sioners can  be  drawn,  but  the  answering  affidavits  clearly  show  that 
the  commissioners  acted  in  good  faith.  Of  108  license  holders  who  will 
lose  their  licenses  on  October  1st  by  the  determination  of  the  commis- 
sioners, only  one  has  made  an  affidavit  from  which  an  inference  is 
sought  to  be  drawn  which  charges  the  commissioners  with  misconduct, 


Digitized  by 


Google 


904  166  NEW  tORK  SUPPLEMENT  (Sup.  Ct 

and  the  allegations  of  this  affidavit  are  contradicted  and  disproved  by 
the  commissioners. 

[4]  The  counsel  for  the  commission  contends  that  a  writ  of  cer- 
tiorari will  not  lie  in  a  proceeding  of  this  kind,  and  from  an  examina- 
tion of  the  law  I  am  satisfied  that  he  is  right  in  his  contention.  A 
writ  of  certiorari  may  only  be  issued  as  permitted  by  section  2120  of 
the  Code  of  Civil  Procedure,  which  allows  it  in  only  two  instances, 
viz.,  where  the  right  thereto  is  conferred  by  statute,  or  where  the  writ 
may  be  issued  by  common  law  and  has  not  been  expressly  taken  away 
by  statute.  The  common-law  writ  will  issue  to  review  only  the  deci- 
sions of  inferior  judicial  or  quasi  judicial  tribunals,  and  will  not  lie, 
except  where  the  question  to  be  reviewed  is  clearly  of  a  judicial  char- 
acter.   People  V.  Wiggins,  199  N.  Y.  382, 92  N.  E.  789. 

[5]  The  fact  that  public  officers  or  agents  may  exercise  judgment 
and  discretion  in  the  performance  of  their  duties  does  not  of  itself 
make  their  action  judicial  in  character,  so  as  to  subject  it  to  review 
by  certiorari.  People  v.  McWilliams,  185  N.  Y.  92,  77  N.  E.  785; 
Simons  v.  McGuire,  204  N.  Y.  253,  257,  97  N.  E.  526.  Subdivision  9c 
(3)  of  section  8  provides  as  follows : 

"The  commission  so  appointed  in  each  of  such  cities  and  towns  shall,  be- 
fore August  10,  1917,  investigate  as  to  the  location  of  places  within  such  dty 
or  town  where  trafficking  In  liquors  is  engaged  in  under  liquor  tax  cerOli- 
cates  Issued  under  subdivision  1  of  this  section,  and  may  inquire  as  to  the 
conduct  of  such  business  at  such  places.  Upon  the  completion  of  such  inves- 
tigation and  inquiry,  which,  shall  be  on  or  before  September  1,  1917,  the  said 
(commission  shall  determine  as  to  the  places  within  such  city  or  town,  not 
exceeding  the  ratio  of  one  for  each  five  hundred  of  the  population  tbereof, 
where  tra£9cking  in  liquors  may  be  continued  during  the  ensuing  year,  be- 
ginning October  1,  1917,  under  liquor  tax  certificates  issued  under  subdivision 
1  of  this  section." 

There  is  nothing  provided  in  this  section  upon  which  a  claim  can  be 
based  that  the  commission  is  required  to  perform  quasi  judicial  func- 
tions. There  is  no  provision  for  a  procedure  contemplating  the  ex- 
amination of  witnesses  or  the  taking  of  evidence,  and  the  passing  upon 
such  method  of  reaching  a  conclusion.  The  commission's  functions  in 
making  the  selections  are  purely  ministerial,  calling  for  the  exercise 
of  judgment  and  di3cretion  after  investigation  and  inquiry.  They  are 
not  judicial  in  character.  Therefore  their  acts  in  making  tiie  selections 
are  not  reviewable  under  a  writ  of  certiorari. 

The  application  for  a  writ  must  therefore  be  denied,  with  $10  costs. 
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PEOPLE  V,  BOWIE. 

(Court  of  Spedal  Sessions,  City  of  New  York,  Borough  of  Brooklyn. 

February,  1910.)     ' 

X.    COBPO^ATIONS  €=181(1) — iNSrECTION  OF  BOOES RIGHTS  OF  ST0CKH0I-DER8. 

Stock  Corporation  Law  (Consol.  Laws,  c.  58)  g  32,  providing  that  the 
Btogkbook  of  every  such  (stock)  corporation  shall  be  open  dally  during 
at  least  three  business  hours  for  the  Inspection  of  Its  stockholders  and 
judgment  creditors,  who  may  make  extracts  therefrom.  Axes  the  abso- 
lute rights  of  a  stockholder. 

2.  CoBPOBATioNB  €=»181(5) — Inspectiow  o»  Books— Bight  or  Stockholdebs 

— Demand — Suitioibnoy, 

A  demand  by  the  attorney  for  a  stockholder.  In  his  presence,  for  an  In- 
spection of  the  books,  Is  equivalent  to  a  personal  demand  by  him. 

3.  CoBPOBATTONs  <3=»324 — Inspection  of  Books— -Dbniai  op  Right — "Wnx- 

FUL    REFUSAi." 

Where  a  stockholder,  through  his  attorney,  demanded  an  Inspection  of 
the  books,  and  defendant,  on  the  advice  of  his  attorney,  did  not  verbally 
refuse,  but  merely  prevented,  the  Inspection,  his  refusal  was  willful, 
within  Penal  Law  (Consol.  Laws,  c.  40)  S  665,  making  such  refusal  a 
misdemeanor. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Blrst  and 
Second  Series,  WlllfuL] 

4k.  WoBDS  AND  Phrases — "Wuxfui,  Act." 

A  "willful  act"  Is  one  done  by  a  person  of  his  own  mind  and  with  the 
purpose  of  doing  another  some  wrong,  either  by  omission  or  commission. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Willful.] 

Mclnemey,  P.  J.,  dissenting. 

John  Bowie  was  charged  with  an  offense.  Judgment  of  guilty  as 
charged. 

Argued  before  McINERNEY,  P.  J.,  and  O'KEEFE  and  FRES- 
CHI.JJ. 

Edward  W.  Cooper,  Asst.  Dist.  Atty.,  of  Brooklyn,  for  the  People. 
Weinberg  Bros.,  of  New  York  City,  for  defendant. 

FRESCHI,  J.  The  defendant  is  charged  with  a  violation  of  subdi- 
vision 4  of  section  665  of  the  Penal  Law  in  willfully  refusing  to  allow 
one  Edward  S.  Anderson,  a  stockholder  of  the  Candler  Realty  Com- 
pany, to  inspect  the  stockbook  of  that  corporation  on  August  31,  1915. 
The  testimony  shows  that  the  said  Anderson  was  a  stockholder  of  rec- 
ord of  the  said  corporation,  and  tliat  on  August  26,  1915,  Anderson,  in 
company  with  his  attorney,  named  Grover  M.  Moscovitz,  called  upon 
the  said  John  Bowie  at  the  office  of  the  company,  and  that  on  that  oc- 
casion and  in  Anderson's  presence  Moscovitz  demanded  an  inspection 
of  the  stockbook,  to  which  request  the  defendant  made  no  answer  on 
the  advice  of  his  counsel,  who  was  also  present ;  that  subsequently,  on 
August  31,  1915,  one  Edward  J.  Reilly,  on  behalf  of  Anderson  and  in 
his  presence,  served  upon  the  said  Bowie,  as  secretary  and  treasurer  of 
the  aforesaid  company,  a  written  demand,  signed  by  Anderson,  for  an 
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examination  of  its  stockbook.  On  the  following  morning  Anderson  re- 
ceived a  letter  advising  him  that  he  could  examine  said  book;  but  it 
appears  that  the  letter  was  received  after  Anderson  had  initiated  these 
proceedings,  although  the  letter  was  mailed  the  previous  night 

[1]  The  defendant  urges  that  the  verbal  demand  made  by  Ander- 
son's counsel  on  August  26th  was  insufficient  on  which  to  base  this 
prosecution  under  the  statute.  Section  665  of  the  Penal  I,aw,  so  far 
as  it  affects  this  action,  reads  as  follows : 

"Section  665.  Misconduct  of  Directors,  Offloert,  Agents  and  Employes  of 
Corporations. — ^A  director,  officer,  agent  or  employe  o£  any  corporation  or 
Joint  stock  association  who  (1)  •  •  •;  (2)  •  •  •;  Gl)  *  *  *;  (4) 
having  the  custody  or  control  of  Its  books,  willfully  refuses  or  neglects 
to  make  any  proper  entry  in  the  stockbook  of  such  corporation  as  required 
by  law,  or  to  exhibit  or  allow  the  same  to  be  Inspected,  and  extracts  taken 
therefrom,    *    *    *    Is  guilty  of  a  misdemeanor.". 

Section  32  of  the  Stock  Corporation  Law,  which  reads,  in  part,  as 
follows : 

"Section  32.  Books  to  he  Kept. — ^The  stockbook  of  every  such  (stock)  corpo- 
ration shall  be  open  daily  during  at  least  three  business  hours,  for  the  in- 
spection of  its  stocliholders  and  Judgment  creditors,  who  may  make  extracts 
therefrom" 

— ^fixes  the  absolute  rights  of  a  stockholder.  See  Matter  of  Stein- 
way,  159  N.  Y.  250,  53  N.  E.  1103,  45  L.  R.  A.  461 ;  People  ex  rel. 
Gunst  V.  Goldstem,  37  App.  Div.  550,  56  N.  Y.  Supp.  306.  It  has  been 
held  that  where  a  stockholder  presents  himself  at  ihe  office  of  the  com- 
pany for  an  inspection  of  the  stockbook,  the  fact  that  his  attorney  is 
present  affords  no  reason  why  he  should  not  have  his  inspection.  Cla- 
son  V.  Nassau  Ferry  Co.,  86  Hun,  128,  33  N.  Y.  Supp.  244;  Kelsey  v. 
Pfaudler  P.  F.  Co.,  41  Hun,  20. 

[2]  The  defendant  relies  upon  the  authority  of  the  People  ex  rel. 
McDonald  v.  U.  S.  Mercantile  Rep.  Co.,  20  Abb.  N.  C.  page  192. 
There  it  was  held  that  a  demand  made  by  the  attorney  of  record  in 
an  action  of  a  stockholder  for  an  inspection  by  him,  in  the  absence  of 
any  specific  authorization  from  such  stockholder  to  make  such  demand 
for  the  inspection,  was  not  a  sufficient  demand  on  which  to  base  an 
application  for  a  mandamus  on  the  defendant  company,  whose  officers 
have  refused  such  inspection  to  the  attorney.  The  rule  in  that  case 
does  not  apply,  because  in  the  case  at  bar  the  stockholder  was  present 
in  person  when  his  attorney  made  the  first  demand,  and  it  seems  to 
me  that  Anderson's  conduct  in  the  premises  justifies  the  conclusion 
that  he  ratified  the  acts  of  his  attorney,  and,  under  the  circumstances, 
I  am  of  the  opinion  that  such  demand  by  the  attorney  for  Anderson, 
acting  in  his  presence,  was  equivalent  to  a  personal  demand  by  him. 
See,  also.  Levy  v.  Cohen,  18  N.  Y.  Supp.  155. 

[3]  Did  the  defendant  willfully  refuse  to  allow  Anderson  to  make 
the  inspection  at  that  time  ?  It  is  true  that  there  were  no  spoken  words 
by  the  defendant  from  which  to  spell  a  refusal,  but  sometimes  actions 
speak  louder  than  words.  He  adopted  the  advice  of  his  counsel  and 
the  stockbook  was  not  shown  to  Anderson.  This,  in  my  judgment, 
makes  defendant's  act  a  voluntary  act    I  regard  it  as  an  intentional 
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act  by  reason  of  Bowie's  knowledge,  actual  or  presumptive,  of  An- 
derson's right  to  inspect  the  stockbook  and  to  get  the  names  of  the 
stockholders  from  it.  Bowie's  refusal,  or  what  is  tantamount  to  a 
refusal,  deprived  Anderson  of  his  legal  rights  in  the  matter,  and  there- 
fore it  worked  a  wrong  in  his  case.  I  believe  that  it  was  even  more 
than  this.  Anderson  wished  to  ascertain  if  his  wife,  against  whom  he 
had  instituted  a  divorce  action,  and  in  which  Bowie  was  named  as 
corespondent,'  was  or  was  not  a  stockholder.  From  Bowie's  conduct 
I  should  assume  that  he  divined  Anderson's  purpose ;  and  hence  the 
refusal,  thereby  delaying  Anderson  in  the  enjoyment  of  a  right,  and 
not  until  the  second  demand  was  made,  five  days  later,  did  the  defend- 
ant see  fit  to  notify  Anderson  that  he  might  have  access  to  this  book. 
Delay  frequently  works  an  injury,  especially  in  cases  where  a  stock- 
holder calls  for  an  immediate  inspection  of  the  books  of  a  corporation. 
Bowie's  line  of  action  throughout  was  dilatory.  His  purposes  are  obvi- 
ous to  me.  There  was  something  more  than  the  mere  voluntary  act 
with  an  innocent  mind. 

[4]  A  willful  act  is  one  done  by  a  person  of  his  own  mind  and  with 
a  purpose  of  doing  another  some  wrong,  either  by  an  act  of  omission 
or  of  commission.  Here  the  defendant,  by  failing  to  perform  the  duty 
imposed  upon  him  by  statute,  worked  an  injury  to  a  stockholder  by  de- 
priving him  of  an  absolute  legal  right  On  the  whole  case,  I  think 
that  the  facts  appearing  in  the  testimony  against  the  defendant  bring 
his  conduct  within  the  spirit  and  letter  of  the  law,  and  particularly  with- 
in the  interpretation  of  the  word  "willful,"  as  Mr.  Justice  Andrews- 
defined  it  in  Wass.v.  Stephens,  128  N.  Y.  123,  128,  28  N.  E.  21,  and  as 
followed  in  Hewitt  v.  Newburger,  141  N.  Y.  538,  543,  36  N.  E.  593. 

I  therefore  vote  to  find  the  defendant  guilty  as  charged. 

O'KEEFE,  J.,  votes  to  find  defendant  guiltjr.  McINERNEY,  P.  J., 
dissents. 
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In  re  BLXTH'S  BSTATa 
(Surrogate's  Court,  New  York  County.    October  2,  191T.) 

Taxation   <S=>S93— Domiciu:— Sdfficibncy    of   Evidencb — Tempobakt    Ab- 
sence. \ 

For  purposes  of  taxation  of  decedent's  property,  evidence  held  sntB- 
dent  to  show  that  be  was  domiciled  within  the  state  at  date  of  death; 
his  absence  being  merely  temporary,  for  the  purpose  of  regaining  health. 

In  the  matter  of  the  estate  of  Charles  A.  Blyth.  Determination  of 
domicile  of  decedent  for  purpose  of  taxation. 

John  M.  Rider,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  question  for  determination  in  this  matter  is  the 
domicile  of  the  decedent  at  the  date  of  his  death.  Upon  the  stipula- 
tion of  all  the  parties  to  the  proceeding,  the  evidence  submitted  to  the 
appraiser  may  be  considered  by  me  in  the  same  manner  and  with  the 
same  effect  as  if  it  was  originaJly  submitted  to  me,  and  from  that  evi- 
dence it  appears  that  prior  to  January  24,  1915,  the  decedent  had  re- 
sided in  the  borough  of  Richmond  for  more  than  15  years,  that  he 
occupied  a  house  there  under  an  annual  lease,  and  that  he  had  voted 
there  for  state  and  municipal  officials.  He  went  to  Somerville,  S.  C, 
about  the  end  of  January,  1915,  and  remained  there  for  about  6  weeks. 
He  then  went  to  Colorado  Springs,  where  he  rented  a  house,  and  re- 
mained there  until  July  5,  1916,  the  date  of  his  death.  He  retained  his 
home  in  the  borough  of  Richmond  until  March  1,  1916.  He  was  sick 
when  he  left  New  York,  and  stated  when  leaving  here  that  he  expected 
to  regain  his  health  and  return  in  about  one  month. 

From  these  facts  it  is  apparent  that  the  decedent  never  acquired  a 
domicile  in  Colorado.  He  went  there  merely  for  the  purpose  of  re- 
gaining his  health,  and  the  testimony  taken  before  the  appraiser  shows 
that  he  intended  to  return  to  this  state  as  soon  as  he  had  accomplished 
that  purpose.  I  therefore  find  from  the  evidence  submitted  to  me  in 
this  proceeding  that  the  decedent  at  the  time  of  his  death  had  his  domi- 
cile in  this  state.  His  estate  should  be  appraised  and  an  order  fixing 
tax  submitted  in  accordance  with  this  finding, 
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In  re  WOLFE'S  WILU 

CSnrrogate's  Cojirt,  New  Tork  County.      October  8,  1917.) 

a..  "Wnxs  <g=»31& — Contest — Postponement. 

Postponements  should  be  granted  contestants  of  a  will,  who  demand  a 
Jury  trial,  only  for  causes  convlndng  and  peremptory  In  law. 

2.  WiLM  ®=>355 — Pbobatb — Vacation. 

It  Is  no  ground  for  granting  motion,  made  after  the  proper  Ume,  to 
vacate  decree  of  probate  of  will,  because  of  refusal  of  postponement  ot 
trial  of  Issues  raised  by  contestants,  that  they  have  changed  counsel. 

In  the  matter  of  the  probate  of  the  will  of  Susan  W.  Wolfe,  de- 
ceased. Heard  on  motion  to  vacate  decree  of  probate.  Motion  de- 
nied. 

Delafield,  Howe,  Thorne  &  Rogers,  of  New  York  City  (John  S. 
Rogers,  of  New  York  City,  of  counsel),  for  proponents. 

Stanchfield  &  Levy,  of  New  York  City  (Toney  A.  Hardy  and  Sdig 
Edelman,  both  of  New  York  City,  of  counsel),  for  contestants. 

Isidor  Niner,  Samuel  Levisonn,  Robert  I«e  Roy,  and  Frederic  B. 
Colver,  all  of  New  York  City,  for  legatees. 

FOWLER,  S.  This  motion,  to  set  aside  our  decree  of  probate,  is 
brought  on  by  an  order  to  show  cause,  enjoining  the  executors  from 
discharging  their  functions  and  duties  of  office.  The  motion  has  been 
very  fully  argued. 

[1]  Under  the  hew  probate  procedure  in  this  court,  conducted 
■with  the  aid  of  juries,  probates  of  wills  are  constantly  hindered  by  dil- 
atory procedure.  Unless  probate  proceedings  are  conducted  with 
some  reference  to  the  rights  of  testators  and  proponents  it  will,  be 
very  prejudicial  to  estates  and  property  in  this  state.  Contestants  who 
demand  trials  by  jury  should,  in  my  judgment,  be  ready  for  trial  oft  the 
day  the  cause  is  reached  and  any  postponements  of  such  trials  should 
be  granted  only  for  causes  which  are  convincing  and  peremptory  in 
law. 

The  history  of  this  particular  probate  shows  that  the  issues  were 
regularly  on  the  day  calendar  on  several  occasions,  and  that  the 'con- 
testants did  not  then  avail  themselves  of  their  opportunity  to  try  their 
objections.  Nor  did  they  then  assign  sufficient  causes  for  any  enlarge- 
ment or  postponement  of  the  trial  of  the  issues  raised  by  their  objec- 
tions. The  facts  in  regard  to  the  proceedings  when  the  issues  were  on 
the  day  calendar  of  this  court  for  trial  are,  as  I  remember,  stated  with 
substantial  accuracy  in  the  affidavit  of  John  S.  Rogers,  verified  August 
21,  1917.  The  record  of  the  proceedings  on  the  probate  discloses  also 
the  final  action  of  the  surrogate  on  the  fiinal  motion  for  postponement 
of  the  probate  proceeding.  If  any  error  was  committed  at  that  time  it 
could  have  been  corrected  on  appeal.  But  no  appeal  seems  to  have  been 
taken  from  the  decree  of  probate. 
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[2]  The  present  motion  is  a  substitute  for  the  appeal.  The  papers 
prepared  by  the  able  counsel  for  the  motion  to  vacate  the  decree  of 
probate  disclose  that  there  was  considerable  delay  in  making  the  present 
application  to  open  the  prior  decree.  It  seems  that  such  a  motion  ought 
to  have  been  made  at  an  earlier  day,  if  it  was  to  be  made  at  all.  Other- 
wise decrees  of  probate  would  be  of  little  value  to  any  one. 

If  I  should  now  grant  the  application  to  open  the  decree  of  probate, 
decrees  of  probate,  which  are  decrees  in  rem,  on  which  all  the  world 
ought  to  be  able  to  rely,  would  be  placed  in  a  very  dubious  and  inse- 
cure position.  The  fact  that  contestants  changed  their  counsel  and 
plans  after  long  and  dilatory  procedure  is  not  a  good  ground  for  va- 
cating a  decree  of  probate,  solemnly  granted,  after  repeated  postpone- 
ments and  due  notice  that  the  dilatory  procedure  must  cease.  The 
contestants  may  have  erred  in  not  employing  their  present  counsel  in 
the  first  instance,  but  their  failure  so  to  do  is  no  reason  why  the  decree 
of  probate  should  be  vacated.  Probate  proceedings  were  formerly 
prompt,  and  it  is  essential  that  they  should  continue  so  under  the  new 
procedure.  Otherwise  the  administration  of  estates  will  be  exposed  to 
a  new  kind  of  danger,  highly  prejudicial  to  property  rights.  The  rea- 
sons assigned  by  the  motioners  for  vacating  the  decree  of  probate  are 
in  my  judgment  insufficient  to  authorize  me  to  vacate  it. 

Motion  denied,  and  stay  vacated.    Settle  order  on  notice. 


(101  Mtoc.  Rep.  278) 

In  re  BADFOBD. 

(Surrogate's  Court,  Mew  Tork  Oounty.    S^tember  25,  1917.) 

1.  Wills  «=s>440 — OowOTBrcnow — Intention  of  Tbotatob. 

The  testator's  Intention,  ascertainable  from  a  consideration  of  tbe 
whole  instrument  and  the  situatloD  of  the -parties,  should  govern  the  con- 
struction of  the  will. 

2.  Wills  «=»634(10) — Coitstbuction — EsTATia  Cbeated. 

Under  will  dlridlng  an  estate  into  three  parts,  to  be  held  In  separate 
trusts  during  the  lifetime  of  each  of  three  children,  providing  that  on 
the  death  of  a  daughter  the  estate  held  for  her  benefit  shall  be  divided 
equally  between  the  other  daughter  if  Uring,  and  the  son,  but  that  if  the 
other  daughter  be  dead,  the  entire  trust  estate  shall  go  to  the  son,  or  in 
case  of  his  prerions  death  to  his  lawful  issue,  the  gift  over  on  the  death 
of  one  daughter  was  a  vested  rem.ilnder  In  the  surviving  daughter  and 
the  son,  and  in  the  event  of  the  death  of  the  son  before  the  death  of  the 
first  daughter  the  son's  issue  were  entitled  to  the  share  the  son  would 
have  taken,  had  he  survived. 

3.  Descent  and  Dibtbxbution   ®=>8 — Vksted  Beuaindkbs. 

Vested  remainders  are  descendible. 

Petition  by  Carrie  Westerfield  for  the  judicial  settlement  of  her  ac- 
counts under  the  will  of  Lewis  Radford,  deceased.    Decree  ordered. 

Charles  V.  Gabriel,  of  New  York  City,  for  Carrie  Westerfield  and 
Doty's  Executors. 
Burlock  E.  Rabell,  of  New  York  City,  trustee,  pro  se. 
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R.  A.  Mansfield  Hobbs,  of  New  York  City  (Henry  Wynans  Jessup, 
of  New  York  City,  of  counsel),  for  respondent. 

Henry  Pegram,  of  New  York  City,  for  Amelia  M.  Christie. 
Caldwell  &  Banister,  of  New  York  City,  for  Mary  R.  Burtis. 

FOWLER,  S.  The  question  presented  to  the  surrogate  for  deter- 
mination arises  in  the  course  of  the  judicial  settlement  of  the  account 
of  the  surviving  trustee  under  the  will  of  Lewis  Radford,  deceased. 
It  involves  the  true  construction  of  the  will  of  said  Lewis  Radford. 

Lewis  Radford,  the  testator,  died  August  10,  1899,  leaving  a  last 
will  executed  November  27,  1891.  Testator  by  his  will  divided  his 
entire  estate  into  three  separate  parts,  to  be  held  on  separate  trusts  dur- 
ing the  Ufetime  of  each  of  testator's  three  children,  viz.  two  daughters, 
Carrie  Westerfield  and  Sarah  C.  Doty,  and  one  son,  William  L.  Rad- 
ford. The  gifts  over,  or  remainders,  upon  the  termination  of  the  sev- 
eral trusts,  are  separately  bequeathed.  With  respect  to  the  trust  es- 
tates created  for  the  daughters,  the  will  provides  that  upon  the  death 
of  each  daughter  the  estate  or  fund  held  for  her  benefit  shall  be  divided 
equally  between  the  other  daughter  and  the  son,  if  both  be  living,  with 
the  further  provision  that,  in  5ie  event  such  other  daughter  shall  have 
died  before  the  life  tenant,  then  the  entire  trust  estate  shall  be  given 
to  the  son,  or,  in  case  of  his  previous  death,  then  to  his  lawful  issue. 
The  will  furliier  provides  that  the  trust  estate  created  for  the  son 
shall  upon  his  death  go  to  his  issue.  The  three  children  of  testator 
mentioned  in  the  will  were  living  when  the  testator,  Lewis  Radford, 
died.  The  son  William  died  March  28,  1913,  previous  to  his  two  sis- 
ters, leaving  him  surviving  three  children,  all  of  whom  are  now  living. 
One  of  the  two  daughters  of  the  testator,  viz,  Sarah  C.  Doty,  died  De- 
cember 11,  1916,  leaving  no  issue.  The  other  daughter,  Mrs.  Wester- 
field, is  living  and  is  the  petitioner  and  accounting  trustee  in  this  pro- 
ceeding. 

The  principal  of  the  separate  trust  estate  held  for  the  life  of  Sarah 
C.  Doty  is  $85,852.58,  and  the  matter  for  determination  involves  the 
proper  disposition  of  this  sum.  The  clause  of  the  will  of  Lewis  Rad- 
ford disposing  of  the  principal  of  this  particular  trust  estate  upon  the 
termination  of  the  life  interest  is  as  follows : 

"Fourth.  Upon  and  Immediately  after  the  death  of  my  said  daughter  Sarah, 
I  give  and  bequeath  the  said  equal  third  part  of  my  estate  hereby  given  In 
trust  for  her  to  my  said  daughter  Carrie  and  my  said  son  William,  in  case 
they  shall  both  be  then  living,  to  be  equally  divided  between  them  forever ; 
and  In  case  my  said  daughter  Sarah  shall  survive  my  said  daughter  Carrie, 
then  and  In  such  case,  I  give  and  bequeath  the  whole  of  the  said  equal  third 
part  hereby  given  In  trust  for  my  said  daughter  Sarah,  from  and  after  her 
death,  to  my  said  son  William,  or  in  case  of  his  previous  death,  then  to  his 
lawful  Issue  forever." 

It  is  now  claimed,  upon  behalf  of  Mrs,  Westerfield,  that  under  this 
fourth  clause  of  her  father's  will  she  is  entitled  to  one-half  of  the  Doty 
trust  estate,  and  that  by  reason  of  the  previous  death  of  William  be- 
fore Sarah,  there  is  an  intestacy  as  to  the  other  half,  as  of  the  date 
of  testator's  demise,  and  that  Mrs.  Westerfield  therefore  takes  also 
one-half  of  that,  or,  in  other  words,  two-thirds  of  the  entire  Doty 
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trust  estate,  and  that  the  balance  passes  equally  to  thfe  personal  repre- 
sentatives of  Sarah  C.  Doty  and  William  Radford.  Upon  the  part 
of  the  children  of  William  Radford  it  is  contended  that  the  remainder 
over  was  vested  in  their  father,  and  that  upon  his  previous  death  it 
passed  to  them. 

[1]  The  general  scheme  of  the  will  of  Lewis  Radford  indicates  the 
intention  of  the  testator  that  his  son  William,  or,  in  case  of  William's 
death,  the  issue  of  William,  should  ultimately  receive  the  major  part 
of  testator's  estate.  It  is  this  intention,  ascertainable  from  a  consid- 
eration of  the  whole  instrument  and  the  situation  of  the  parties,  that 
should  govern'  the  surrogate  in  his  construction  of  the  fourth  clause 
of  the  will  of  Lewis  Radford.  Fulton  Trust  Co.  v.  Phillips,  218  N. 
y.  573,  on  page  580,  113  N.  E.  558. 

[2]  Bearing  in  mind  this  evident  intention  of  the  testator,  it  is  my 
opinion  that  the  gift  over  on  the  death  of  Mrs.  Doty  was  a  vested  re- 
mainder in  the  surviving  daughter  and  the  son,  and  in  the  event  of 
the  death  of  the  son  before  Mrs.  Doty,  the  issue  of  the  son  became 
entitled  to  receive  the  one-half  he  would  have  taken  had  he  survived 
his  sister,  Mrs.  Doty.  Connelly  v.  O'Brien,  166  N.  Y.  406.  60  N.  E. 
20;  Matter  of  Gardner,  140  N.  Y.  122,  129,  35  N.  E.  439;  Fulton 
Trust  Co.  V.  Phillips,  218  N.  Y.  573, 113  N.  E.  558. 

[3]  Vested  remainders  are  descendible.  While  this  construction 
may  seem  not  to  give  effect  to  one  part  of  the  fourth  clause,  viz.  "in 
case  they  shall  both  be  livinjj,"  a  literal  application  of  this  phrase  would 
enforce  intestacy  as  to  this  entire  trust  fund,  ja  result  certainly  not 
within  the  contemplation  of  the  testator. 

Under  my  construction  of  the  will,  one  half  of  the  Doty  trust  estate 

f)asses  to  Mrs.  Westerfield,  and  the  other  half  to  the  children  of  Wil- 
iam  Radford,  deceased.    Settle  decree  accordingly. 
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JPBOPMl  ex  rel.  HIRSCHBERG.  Dlst  Atty,  v.  SEHGBR,  County  Judge,  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  S,  1917.) 

X.  Iktoxicating  Liquobs  $=»242 — Conviction — Poweb  of  Coubt  to  Suspend 
Sentence. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34;  Laws  1909,  c.  39)  S  86,  pro- 
viding a  ftne  for  selling  intoxicating  liquors,  and  adding,  "and  shall  also 
be  imprisoned,"  etc.,  requires  that  one  convicted  be  imprisoned. 

2.  Crihinai.  Law  4=»982,  1001 — Poweb  to  Suspend  Sentences. 

The  power  is  inherent  in  the  court  to  suspend  the  imposition  of  a 
sentence;  but  It  cannot  suspend  execution  after  sentence  has  been  pro- 
nounced. 

3.  CouBTS  €=»97(1) — Stabe  Decisis — State  Questions. 

The  Supreme  Court  wUl  follow  the  doctrines  of  the  Court  of  Appeals, 
and  not  the  United  States  Supreme  Court,  where  the  question  is  not  a 
federal  one. 

4.  Cbiminai.  Law  «ss>982 — Intoxicatino  Liquobs — Liquob  Tax  Law — Con- 

viction— Suspension  or  Sentences. 

Penal  Law  (Consol.  Laws,  c.  40)  §  2188,  relating  to  the  suspension  of 
sentences,  is  confined  to  ofCenses  defined  by  the  Penal  Law,  and  does  not 
apply  to  an  offense  created  by  Liquor  Tax  Law,  $  30,  providing  punish- 
ment for  sale  in  certain  cases  of  spirituous  liquors. 

Appeal  from  Special  Tenn,  Rockland  County. 

Sarah  L.  Hawks  was  convicted  of  crime,  sentenced,  and  an  order 
suspending  sentence  entered  in  the  County  Court  of  Orange  county. 
From  a  final  order  (100  Misc.  Rep.  51,  165  N.  Y.  Supp.  32),  at  a 
Special  Term  of  the  Supreme  Court  in  the  county  of  Rockland,  di- 
recting a  writ  of  mandamus  to  issue,  commanding  Hon.  Albert  H.  F. 
Seeger,  County  Judge  of  Orange  county,  and  tiie  County  Court  of 
said  county,  to  vacate  the  order  suspending  the  sentence,  and  from 
the  order  of  the  County  Court  in  obedience  to  the  writ  she  appeals. 
Affirmed. 

Sarah  L.  Hawks  appeals  from  a  final  order  granted  at  a  Special  Term 
of  the  Supreme  Court  in  the  county  of  Rockland,  and  entered  on  the  21st 
day  of  April,  1917,  which  directed  a  writ  of  mandamus  to  issue  commanding 
Hon.  Albert  H.  F.  Seeger,  County  Judge  of  Orange  county,  and  the  County 
Court  of  said  county,  to  vacate  an  order  suspending,  during  good  behavior, 
the  sentence  of  imprisonment  imposed  on  one  Sarah  L.  Hawks  after  con- 
viction in  the  County  Court  upon  plea  of  guilty  to  an  Indictment  charging  a 
violation  of  the  Liquor  Tax  Law,  and  directing  the  enforcement  of  such  sen- 
tence, and  from  the  order  of  the  CAmty  Court,  made  on  the  16th  day  of  May, 
1917,  in  obedience  to  the  said  writ. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS.  PUTNAM, 
and  BLACKMAR,  JJ. 

Henry  Kohl,  of  Newburgh,  for  appellant. 

Henry  Hirschberg,  Dist  Atty.,  of  Newburgh,  for  respondent. 

BLACKMAR,  J.  The  appellant,  Sarah  L.  Hawks,  was  indicted  by 
the  grand  jury  of  Orange  county  for  selling  spirituous  liquors  on 
February  23,  1917,  in  the  town  of  Montgomery,  Orange  county,  bebg 
a  town  in  which  a  liquor  tax  certificate  is  prohibited  as  the  result  of 
a  vote  under  section  13  of  the  Liquor  Tax  Law  (chapter  39,  Laws 
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1909).  She  was  brought  to  trial  m  the  County  Court  of  Orange  coun- 
ty on  the  22d  day  of  March,  1917,  pleaded  guilty,  and  was  sentenced 
to  pay  a  fine  of  $200  and  to  be  imprisoned  in  the  county  jail  for  a  term 
of  six  months.  The  fine  was  paid,  and  the  county  judge  suspended 
the  jail  sentence  during  good  behavior.  Thereafter,  the  mandamus  to 
compel  the  execution  of  the  jail  sentence  was  prayed  for  and  granted, 
and  the  defendant  appealed  to  this  court  from  the  order  granting  the 
writ,  and  from  tfie  order  of  the  County  Court  vacating  the  order  sus- 
pending the  sentence. 

[1]  The  statute  for  violation  of  which  the  defendant  was  convict- 
ed provides  that  upon  conviction  the  defendant  "shall  be  punished 
by  a  fine  of  not  less  than  two  hundred  dollars  nor  more  than  twelve 
hundred  dollars,  *  *  •  and  shall  also  be  imprisoned  in  a  county 
jail  or  penitentiary  for  a  term  of  not  less  than  thirty  days  nor  more 
than  one  year"  (section  36  of  the  Liquor  Tax  Law).  The  learned  jus- 
tice at  Special  Term,  in  directing  the  mandamus  to  issue,  placed  his 
order  upon  the  ground  that  the  statute  required  the  actual  imprison- 
ment of  the  defendant.  With  his  reasoning  and  conclusion  we  agree, 
but  we  think  that  the  order  may  be  sustained  upon  another  ground. 

[2,  3]  It  has  been  determined  by  our  Court  of  Appeals  that  the 
power  to  suspend  a  sentence  is  inherent  in  the  courts.  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y.  288,  36  N.  E.  386,  23  L.  R. 
A.  856.  As  the  question  is  not  a  federal  one,  we  must  follow  tiie 
doctrine  of  our  Court  of  Appeals  as  laid  down  in  the  Forsyth  Case, 
regardless  of  that  stated  in  the  opinion  of  Chief  Justice  White  in  Ex 
parte  United  States,  242  U.  S.  27,  Z7  Sup.  Ct.  72,  61  L.  Ed.  129. 
Ann.  Cas.  1917B,  3SS. 

[4]  In  the  instant  case,  diapter  279  of  the  Laws  of  1893,  now  sec- 
tion 2188  of  the  Penal  I^w,  is  irrelevant,  for  that  law  is  confined  to 
offenses  defined  by  the  Penal  Law,  whereas  the  offense  for  which 
the  defendant  was  convicted  was  created  by  the  Liquor  Tax  Law; 
neither  was  the  action  of  the  court  in  suspending  sentence  taken  pur- 
suant to  section  483  of  the  Code  of  Criminal  Procedure.  It  was 
rather  an  indefinite  reprieve.  Except,  therefore,  for  the  mandate  of 
the  Legislature  that  the  defendant  convicted  should  be  actually  im- 
prisoned, we  should  hold  that  the  court  had  inherent  power  to  sus- 
pend sentence.  But  the  power  to  ^spend  sentence  as  an  incident 
to  judicial  procedure  is  a  power  to  postpone  the  imposition  of  the 
sentence,  and  not  to  suspend  execution  after  sentence  has  been  pro- 
nounced. Except  for  the  power  to  stay  temporarily  execution  pend- 
ing further  judicial  proceedings,  relief  from  the  operation  of  the  sen- 
tence falls  within  the  scope  of  the  executive,  and  not  judicial  power. 
Until  judgment  is  pronounced,  the  case  is  still  sub  judice ;  and,  unlas 
otherwise  provided  by  law,  the  court  has  power  to  defer  the  impo- 
sition of  the  judgment,  or,  in  other  words,  suspend  sentence.  When 
once  pronounced,  in  the  absence  of  further  judicial  proceedings  jus- 
tifying a  stay,  the  power  of  the  court  over  the  execution  of  the  sen- 
tence is  gone. 

This  distinction  is  plainly  set  forth  in  the  Forsyth  Case,  supra.  The 
difference  between  the  judicial  power  to  postpone  pronouncing  jud^- 
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ment,  and  die  executive  power  to  relieve  from  a  sentence  passed,  lies 
at  the  base  of  that  decision.  The  opinion  in  Ex  parte  United  States, 
242  U.  S.  27,  37  Sup.  Ct  72,  61  L.  Ed.  129,  Ann.  Cas.  1917B,  355,  is 
broad  enough  to  deny  to  the  court  the  power  to  postpone  the  impo- 
sition of  the  sentence,  except  temporarily,  pending  further  judicial  pro- 
ceedings, or,  perhaps^  an  application  for  pardon;  but  upon  the  facts 
in  that  case  the  decision  was  that  the  execution  of  the  sentence,  after 
it  was  imposed,  could  not  be  suspended,  except  temporarily  and  inci- 
dental to  other  proceedings.  The  decisions  of  this  court  at  Special 
Term  (People  v.  Goodrich,  149  N.  Y.  Supp.  406,  and  People  ex  rel. 
Schindler  v.  Kaiser,  95  Misc.  Rep.  681,  159  N.  Y.  Supp.  322),  in 
so  far  as  they  are  inconsistent  with  this  decision,  are  not  approved. 

Final  order  and  order  of  the  County  Court  of  Orange  cotmty  af- 
firmed.   All  concur. 


(lOQ  Misc.  Bep.  550) 

COIitMBIA  TEUST  CO.  v.  NORSKE  LLOYD  INS.  CO.,  limited. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1917.) 

1.  IwsuKANCK   «:3328(5) — Marine   Ihsukahck — Oancellatiok    ot    Poxiot — 

Sale  o»  Vkssbl — "Sauc  ob  Tbansfkb  to  Othbb  Ownebship." 

Under  a  policy  x>t  marine  Insurance  providing  that,  on  a  "sale  or  trans- 
fer to  other  ownership,"  the  policy  should  thereupon  become  canceled 
from  the  date  of  the  sale  or  transfer,  an  asrreement  for  the  sale  of  an 
Insured  vessel  to  one  who  was  put  In  Immediate  possession,  providing 
that  the  title  should  not  pass  until  full  payment  of  tbe  purchase  price, 
was  not  a  sale  or  transfer  operating  to  cancel  the  policy. 

2.  INBVBANCB  ®=3l46(3) — MAEINE  InSUBANCE — OONSTBUCTIOIT  OT  POUOT. 

A  contract  of  marine  Insurance,  prepared  by  the  Insurer,  will  he  con- 
strued strictly  against  It;  and  a  construction  working  a  forfeiture  will 
not  be  given  to  It,  unless  no  other  is  permissible  from  the  language  used. 

3.  Estoppel    4s>68(5) — Judiciai.    PROCEKDHfo — Mabink    Ihsubanck — Action 

ON  POLICT. 

In  an  action  on  a  policy  of  marine  Insurance,  the  Insured  was  not 
estopped  from  claiming  that  there  had  been  no  sale  or  "transfer  of  the 
vespel,  within  a  policy  provision  for  a  cancellation  on  that  ground,  and 
that  it  was  the  owner  at  the  time  of  its  loss,  by  reason  of  the  fact  that  It 
had  brought  an  action  to  recover  the  balance  due  on  the  purchase  price, 
or  was  defending  an  action  brought  by  the  purchaser  to  recover  back  the 
purchase  money,  as  it  was  merely  seeking  to  maintain  and  protect  Its 
rights  under  the  contract  of  sale. 

4.  EhLBonoN  or  Remedies  ®=>3(4)— Action  fob  Pubohase  Pbice  of  Vessel — 

Action  on  Marine  Inbttbancb  Pouct. 

Such  action  by  the  insured  against  the  purchaser  to  recover  the  balance 
of  the  purchase  price  did  not  constitute  an  election  of  remedies,  bar- 
ring Its  action  to  recover  for  a  loss  under  the  policy. 

5.  BuccnoN  OF  Remedies  ®=>1 — Gbottnds. 

The  doctrine  of  election  of  remedies  In  fbunded  on  the  principle  that, 
where  the  facts  and  the  law  permit  one  to  choose  and  insist  on  either  of 
two  inconsistent  causes  of  action,  his  choice  is  binding  on  him. 

6.  Ihsubance  <g=475 — Mabinb  Insurance — "Valued  Policy." 

A  "valued  policy"  Is  one  in  which  the  valuation  of  a  vessel  is  agreed 
upon  by  the  parties  thereto,  which  valuation,  In  the  absence  of  fraud  or 
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Special  defenses,  is  binding  upon  tbe  parties  as  to  the  amount  recorer- 
able  under  the  policy  In  case  of  loss. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Valued  Policy.] 

7.  Insubance  <s=>475 — Marine  Insurance — ^Valued  Potior — Constbuction. 

A  valued  poUcy  of  marine  Insurance  Is  not  to  be  treated  as  a  contract 
of  Indemnity,  but  as  a  contract  to  pay  liquidated  damages  in  case  of  loss, 
under  which  the  insured  will  not  be  allowed  to  recover  more  than  the 
amount  of  the  policy,  and  the  Insurer  will  not  be  allowed  to  defend  on 
the  ground  that  the  property  Insured  was  worth  less  than  the  value 
agreed  upon. 

8.  Insurance  «=»476 — ^Marine  iNsxmANCE — ^Valued  Polict — ^Amount  of  Be- 

COVEEY. 

Under  a  valued  policy  of  marine  Insurance,  even  if  treated  as  a  contract 
of  Indemnity,  it  would  be  contrary  to  the  fundamental  principle  of  in- 
demnity to  hold  that  because  insured,  for  the  punwse  of  a  first  group  of 
insurance,  had  valued  a  vessel  at  a  certain  amount,  he  could  not  re- 
ceive from-  any  source  more  than  that  amount  in  case  of  loss,  where  his 
actual  loss  was  greater. 

Action  by  the  Columbia  Trust  Company  against  the  Norske  Lloyd 
Insurance  Company,  Limited,  upon  a  policy  of  marine  insurance. 
Motion  by  plaintiff  for  judgment  on  the  pleadings  granted. 

Kellogg,  Emery  &  Cuthell,  of  New  York  City,  for  plaintiff. 
Wendell  P.  Barker,  of  New  York  City,  for  defendant 

ORDWAY,  J.  The  plaintiff  is  the  assignee  of  a  claim  against  the 
defendant  for  a  loss  covered  by  a  valued  marine  insurance  policy  is- 
sued by  the  defendant  on  a  vessel  called  Libertad,  owned  when  the 
policy  was  issued  by  the  Compania  Zamorense  de  Navegacion,  which 
company  is  also  claimed  to  have  been  the  owner  of  the  vessel  when  she 
became  a  total  loss  on  August  3,  1916,  because  of  perils  insured  against 
by  defendant's  policy.  This  is  a  motion  by  plaintiff  for  judgment  on 
the  pleadings,  which  will  be  taken  to  contain  a  true  statement  of  the 
facts,  because  the  defendant  expressly  admits  all  the  allegations  of  the 
complaint  and  defends  solely  by  separate  defenses,  which  also  for 
the  purpose  of  this  motion  are  conceded  to  state  the  facts  correctly. 

The  plaintiff's  assignor,  being  the  ow^ner  of  the  Libertad,  in  April, 
1916,  effected  insurance  on  that  vessel  in  several  insurance  companies 
to  an  aggregate  amount  of  $60,000  on  an  agreed  valuation  of  $90,000; 
the  plaintiff's  assignor  becoming  a  coinsurer  to  the  extent  of  $30,000. 
The  defendant  participated  in  the  above  insurance  to  the  extent  of 
$3,500  by  the  policy  in  suit,  which  contains  the  following  clause : 

"Should  the  vessel  be  sold  or  transferred  to  other  ownersWp,  then,  uniess 
the  underwriters  agree  in  writing  to  such  sale  or  transfer,  this  policy  stoll 
thereupon  become  canceled  from  the  date  of  sale  or  transfer." 

After  tfie  issuance  of  the  above  policy,  and  on  or  about  June  1, 
1916,  and  while  it  was  iii  force,  the  plaintiff's  assignor  entered  into  an 
agreement  to  sell  said  vessel  to  one  Fuss  for  $180,000,  under  which  it 
received  from  Fuss  $60,000  iii  cash  and  12  promissory  notes  of  $10,- 
000  each,  the  first  one  payable  June  10,  1916,  and  one  on  the  lOth  day 
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of  each  month  following,  and  upon  the  payment  in  full  of  the  $180,000, 
and  only  then,  should  the  title  pass  to  Fuss.  It  was  agreed  that  Fuss 
was  to  be,  and  he  was  in  fact  immediately  thereafter,  put  in  possession 
of  the  vessel,  but  that  he  should  not  acquire  ownership  thereof  until 
full  payment,  until  which  the  vessel  "shall  continue  to  be  the  property 
of  the  Compania  Zanxirense  de  Navegacion."  By  this  agreement  Fuss 
was  to  assume  and  pay  the  unearned  portion  of  the  premiums  of  the 
$60,000  of  insurance,  and  in  addition  was  to  pay  for  an  additional 
$60,000  of  insurance,  to  equal,  with  the  first  $60,000,  the  part  of  the 
purchase  price  unpaid.  This  additional  insurance  was  taken  out  by  the 
plaintiff's  assignor  in  its  name  as  owner,  and  in  the  policies  covering 
the  same  the  value  of  the  vessel  was  fixed  at  $150,000.  The  agreement 
further  provided  that  until  full  payment  Fuss  was  bound  to  intrust 
the  command  of  the  vessel  to  her  captain,  and  in  case  of  his  resignation 
or  discharge  his  successor  should  be  appointed  by  mutual  consent. 

The  notes  which  came  due  June  10  and  July  10,  1916,  were  paid  to 
the  plaintiff's  assignor  by  Fuss,  so  that  the  plaintiff's  assignor  has  ac- 
tually received  $80,000  on  account  of  its  contract  to  sell:  Thereafter, 
and  on  August  3,  1916,  the  Libertad  was  lost  at  sea,  and  demands  were 
made  by  the  plaintiff's  assignor  against  the  insurers  under  the  policies 
in  the  first  mentioned  group,  and  the  plaintiff's  assignor  has  collected 
the  sum  of  $38,500,  from  some  of  those  insurers;  but,  while  it  has 
filed  proofs  of  claim  under  the  policies  in  the  second  mentioned  group, 
it  has  neither  demanded  nor  collected  anything  from  the  second  group 
of  insurers. 

The  defendant  having  refused  to  pay  the  amount  of  its  policy,  this 
action  was  commenced,  and  defendant  has  set  up  three  defenses: 
First.  That  its  policy  was  canceled  by  reason  of  the  sale  or  transfer 
above  mentioned.  Second.  That  Fuss  has  commenced  an  action 
against  the  plaintiff's  assignor  to  recover  back  the  purchase  money  paid  * 
on  the  above  mentioned  contract  to  sell,  which  action  the  plaintiff's  as- 
signor is  defending;  also  that  the  plaintiff's  assignor  has  commenced 
an  action  against  Fuss  to  recover  the  balance  due  on  the  contract  to 
sell,  which  action  Fuss  is  defending.  Third.  That  the  plaintiff's  as- 
signor, having  received  $80,000  on  the  purchase  price  of  the  vessel 
and  $38,500  under  the  first  group  of  insurance,  has  already  received 
more  than  the  agreed  valuation  of  the  vessel,  viz.,  $90,000,  and  there- 
fore has  no  further  claim  under  the  insurance  policies  in  the  first  group. 
This  defense  also  sets  out  the  facts  in  regard  to  the  two  groups  of  in- 
surance effected  on  the  vessel  as  above  stated. 

[1]  The  first  defense  cannot  be  sustained.  There  has  been  no  "sale 
or  transfer  to  other  ownership."  The  words  in  that  clause  "to  other 
ownership"  apply  equally  to  "sale"  and  to  "transfer,"  so  that  it  should 
read  "sale  to  other  ownership  or  transfer  to  other  ownership."  While 
the  vessel  was  delivered  to  Fuss,  there  was  no  "sale  or  transfer  to 
other  ownership."  The  contract  between  the  plaintiff's  assignor  and 
Fuss  was  only  an  agreement  to  sell  and  expressly  retained  the  owner- 
ship in  the  plaintiff's  assignor,  and  the  contract  itself  was  called  a 
"contract  of  promise  of  purchase  sale."    The  title  was  not  to  pass,  and 
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no  evidences  of  title  delivered,  until  the  whole  purchase  price  was 
paid.  This  had  not  occurred  when  the  vessel  was  lost ;  there  still  be- 
ing $100,000  due.  While  Fuss  had  an  equitable  interest  in  the  vessel, 
and  while  he  could  transfer  that  interest,  he  had  no  legal  "ownership." 
35  Cyc.  651-654;  Hitchcock  v.  Northwestern  Ins.  Co.,  26  N.  Y.  68; 
Lloyd  V.  North  British  &  Mercantile  Ins.  Co.,  174  App.  Div.  371. 
376.  161  N.  Y.  Supp.  271. 

The  policies  in  the  cases  cited  by  tiie  defendant  all  have  some  dis- 
tinguishing words.  In  Brighton  Beach  Racing  Association  v.  Home 
Ins.  Co.,  113  App.  Div.  728,  99  N.  Y.  Supp.  219,  the  vital  words  are 
"if  any  change  *  *  *  take  place  in  the  interest,  title  or  possession 
of  the  subject  of  insurance."  In  Germond  v.  Home  Ins.  Co.,  2  Hun, 
540,  the  words  are  "if  the  property  insured  should  be  sold  or  conveyed, 
or  the  interest  of  the  parties  therein  be  changed."  See  Savage  v. 
Howard  Ins.  Co.,  52  N.  Y.  502,  11  Am.  Rep.  741;  Griffey  v.  N.  Y. 
Central  Ins.  Co..  100  N.  Y.  417,  422,  3  N.  E.  309,  53  Am.  Rep.  202. 

[2]  While  there  is  force  in  the  defendant's  argument  that  the  per- 
sonal equation  enters  very  decidedly  into  any  insurance  contract,  and 
that  a  change  of  possession  to  a  party  unlaiown  to  it  might  injure  its 
interests,  the  fact  still  remains  that  it  could  easily  have  protected  itself 
by  inserting  in  the  policy  a  clause  prohibiting  any  change  of  interest 
or  change  of  possession  without  its  consent.  This  it  has  not  done, 
and,  having  prepared  its  own  contract  of  insurance,  that  contract  will 
be  construed  strictly  against  it,  and  a  construction  which  works  a 
forfeiture  will  not  lie  given  to  it,  unless  no  other  is  permissible  by  the 
language  used.  Darrow  v.  Family  Fund  Socy.,  116  N.  Y.  537,  544,  22 
N.  E.  1093,  6  L,.  R.  A.  495, 15  Am.  St.  Rep.  430. 
^  [3]  The  second  defense,  also,  cannot  be  sustained.  Although  it 
alleges  evidence  rather  than  a  defense,  I  will  assume  that  it  pleads,  as 
•  defendant  contends,  that  the  plaintiff's  assignor  has  elected  to  regard 
its  agreement  with  Fuss  as  a  sale  of  the  vessel,  and  has  in  effect 
estopped  itself  from  now  claiming  that  there  was  no  sale,  and  that 
it  was  the  owner  of  the  vessel  at  the  time  of  its  loss.  It  is  not  alleged 
that  the  interposition  of  the  answer  of  the  plaintiffs  assignor  in  the 
suit  by  Fuss,  or  the  commencement  of  its  suit  against  Fuss,  took  place 
before  its  assignment  of  this  cause  of  action  to  the  plaintiff  in  this 
action,  and  I  do  not  see  how  acts  of  plaintiff's  assignor  subsequent  to 
the  assignment  can  be  deemed  to  bind  the  plaintiff,  either  as  an  elec- 
tion or  by  way  of  estoppel.  But,  even  if  such  an  allegation  were  con- 
tained in  the  answer,  I  do  not  think  that  the  defense  of  the  plaintiff's 
assignor  to  the  Fuss  action,  or  the  commencement  of  its  own  action 
against  Fuss,  could  be  deemed  to  be  a  good  defense  to  this  action,  either 
as  an  election  or  by  way  of  estoppel.  The  plaintiff's  assignor  in  de- 
fending the  Fuss  action  and  in  commencing  its  action  against  Fuss 
is  only  seeking  to  maintain  such  right  as  it  has  under  its  contract  with 
Fuss,  and  I  find  nowhere  in  the  pleadings  in  those  actions  any  allega- 
tion that  can  be  construed  as  a  statement  that  the  plaintiff  had  "sold 
or  transferred"  the  vessel  "to  other  ownership." 

[4,  5]  Nor  does  it  constitute  an  election  of  ai  remedy,  which  will 
bar  the  prosecution  of  another  and  different  remedy,  that  a  plaintiff 
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brings  a  suit  on  a  theory  which  the  facts  and  the  law  do  not  permit 
him  to  maintain.  The  doctrine  of  election  of  remedies  is  founded  on 
the  principle  that,,  where  the  facts  artd  the  law  permit  one  to  choose 
and  insist  on  either  of  two  inconsistent  causes  of  action,  his  choice 
is  binding  on  him.  In  this  case  plaintiff's  assignor  either  sold  or 
transferred  the  ownership  of  the  vessel,  or  it  did  not.  Any  decision 
it  may  make  in  its  own  mind  on  this  point  may  be  right  or  wrong ;  but 
it  cannot  change  the  law  applicable  to  the  undisputed  facts  of  the 
case,  and  is  not  controlling.  In  other  words,  it  is  not  a  case  where 
plaintiff's  assignor  can  make  an  election.  Sullivan  v.  Ross  Estate,  1 13 
Mich.  311,  318,  71  N.  W.  634,  76  N.  W.  309;  Mills  v.  Parkhurst,  126 
N.  Y.  89,  26  N.  E.  ICHl,  13  h.  R.  A.  472;  McNutt  v.  Hilkins,  80 
Hun,  235,  29  N.  Y.  Supp.  1047;  15  Cyc.  262.  So  far  as  the  defense 
of  estoppel  is  concerned;  the  essential  elements  of  an  estoppel  are  ob- 
viously lacking. 

[8,  l]  The  third  defense,  also,  cannot  be  sustained.  The  parties 
agree  that  the  policy  of  insurance  sued  on  is  a  valued  policy ;  that  is, 
that  the  valuation  of  the  vessel  was  fixed  and  agreed  upon  by  the 
parties  thereto,  and  that  that  valuation  is,  in  the  absence  of  fraud 
and  other  special  defenses,  binding  and  conclusive  upon  the  parties  as 
to  the  amount  to  be  recovered  under  this  policy  in  case  of  loss.  The 
defendant's  theory,  as  I  understand  it,  is  that,  as  policies  of  insurance 
are  contracts  of  indemnity,  an  irisured  cannot  in  any  event  recover 
more  than  the  amount  of  his  actual  loss  from  the  insurers,  and  that,  as 
the  plaintiff's  assignor  has  already  received  from  Fuss  by  virtue  of 
an  agreement  to  sell  the  vessel  $80,000  in  cash  and  has  collected  $38,- 
500  of  insurance  from  other  insurers,  thereby  having  received  in  all 
$118,500,  it  has  received  more  than  the  agreed  valuation  of  the  ves- 
sel, $90,000,  and  therefore  cannot  recover  anything  further  from  the 
insurers.  It  seems  to  me  that  the  defendant's  argument  is  unsound  for 
several  reasons.  In  the  first  place,  the  weight  of  authority  seems  to 
support  the  proposition  that  a  valued  policy  of  marine  insurance  is 
not  to  be  treated  in  this  respect  as  a  contract  of  indemnity,  but  rather 
in  the  nature  of  a  contract  to  pay  liquidated  damages  in  case  of  loss, 
as  to  which  the  insured  will  not  be  billowed  to  recover  on  the  policy 
more  than  the  amount  thereof,  and  the  insurer  will  not  be  allowed  to 
defend  on  the  ground  that  the  property  insured  was  worth  less  than 
the  valuation  agreed  upon.  Irving  v.  Manning,  1  H.  ly.  Cas.  287,  in 
which  leading  case  all  the  judges  concurred  in  saying  (page  307) : 

"A  policy  of  insurance  is  not  a  perfect  contract  of  indemnity.  It  must  be 
taken  with  this  qualification,  that  the  parties  may  agree  beforehand  in 
estimating  the  value  of  the  subject  assured,  by  way  of  liquidated  damages, 
as  indeed  they  may  in  any  other  contract  to  indemnify." 

See,  also.  Providence  &  Stonington  S.  S.  Co.  v.  Phoenix  Ins.  Co., 
89  N.  Y,  559;  New  York  &  Cuba  Mail  S.  S.  Co.  v.  Royal  Ex- 
change Assurance  Co.,  154  Fed.  315,  83  C.  C.  A.  235;  3  Kent's  Com. 
272,  273 ;  Arnould,  Marine  Ins.  §§  339,  341. 

But,  even  if  this  were  not  so,  and  the  policy  of  insurance  should 
be  treated  as  a  perfect  contract  of  indemnity,  it  does  not  seem  to  me 
that  the  result  urged  by  the  defendant  follows.    The  principle  under- 
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lying  the  application  of  the  doctrine  of  indemnity  to  contracts  of  in- 
surance is  to  do  justice  between  the  parties,  and  to  see  to  it  that  the 
insured  shall  not  receive  more  than  the  amount  of  his  actual  total  loss. 
As  was  said  by  Brett,  L.  J.,  of  the  Court  of  Appeal  in  England,  in 
die  case  of  Castellain  v.  Preston,  L.  R.  11  Q.  B.  Div.  380,  386: 

"The  very  foundation,  In  my  opinion,  of  every  rule  which  has  been  applied 
to  insurance  law,  is  this,  namely,  that  the  contract  of  insurance  contained  in 
a  marine  or  fire  policy  Is  a  contract  of  Indonnlty,  and  of  Indemnity  only, 
and  that  this  contract  means  that  the  assured,  in  case  of  a  loss  against  vrliich 
the  policy  has  been  made,  shall  be  fully  indemnlhed,  but  shall  never  be 
more  than  fully  indemnified.  That  is  the  fundamental  principle  of  Insur- 
ance, and  if  ever  a  proposition  Is  brought  forward  which  is  at  variance  with 
it,  that  Is  to  say,  which  either  will  prevent  the  assured  from  obtaining  a 
full  Indemnity,  or  which  \^ill  give  to  the  assured  more  than  a  full  Indenuilty, 
that  proposition  must  certainly  be  wrong." 

[8]  It  is  under  the  application  of  this  principle  that  the  doctrine 
of  subrogation  has  been  applied  to  insurance,  so  that  if  the  insured 
receives,  or  is  entitied  to  receive,  more  than  the  total  amount  of  his 
actual  loss,  the  insurer  becomes  subrogated  to  his  rights  to  the  extent 
of  the  insurance.    It  seems  to  me,  however,  that  the  defendant  is  in 
error  when  it  seeks  to  apply  this  doctrine  of  indemnity  to  a  case  where 
the  valuation  of  the  property  has  been  agreed  upon  in  a  valued  policy 
of  insurance,  but  where  that  valuation  is  not  necessarily  the  actual 
value  of  the  property.    Nowhere  in  the  answer  is  there  any  allegation 
as  to  the  actual  value  of  the  vessel,  although  it  might  possibly  be  im- 
plied from  the  contract  to  sell  the  vessel  to  Fuss  that  the  vessel  was 
worth  $180,000,  instead  of  $90,000,  as  valued  in  the  first  group  of 
insurance.     It  is  not  alleged  that  the  $118,500  which  the  plaintifFs 
assignor  has  actually  received  is  equal  to  the  total  amount  of  its 
actual  loss,  nor  that,  if  it  collects  the  entire  $60,000  in  the  first  group 
of  insurance,  so  that  it  will  have  received  in  all  $140,000,  that  equals 
the  total  amount  of  its  actual  loss.     Under  these  circumstances,  it 
seems  to  me  that  it  would  be  contrary  to  the  fundamental  principle 
of  the  doctrine  of  indemnity  to  hold  that,  because  the  insured  has  for 
the  purposes  of  a  first  group  of  insurance  valued  the  vessel  at  $90,000, 
it  cannot  receive  from  any  sourde  more  than  $90,000  in  case  of  loss, 
even  though  its  actual  loss  is  very  much  in  excess  of  $90,000.    It  is 
probable  that  in  this  case  the  actual  value  of  the  vessel  increased  rapid- 
ly, owing  to  the  war  and  to  the  sinking  of  ocean  tonnage ;  but,  whether 
that  be  so  or  not,  it  will  often  be  the  case  that  property  which  was  per- 
haps fairly  valued  at  the  time  of  insurance  increases  very  materially 
in  value  up  to  the  time  of  loss,  and  I  cannot  consent  to  the  proposition 
that  in  such  cases  there  is  any  real  indemnity  of  the  insured,  if  he  is 
only  to  be  allowed  to  recover  from  all  sources  the  amount  of  the  orig- 
inal valuation,  and  not  the  amount  of  the  actual  value  of  the  property 
at  the  time  of  loss. 

Nor  does  the  fact  that  two  different  valuations  were  stated  in  the 
two  groups  of  insurance  taken  out  on  this  vessel  at  two  different  times 
afford  any  defense  to  this  action.  The  first  group  of  policies  valued 
the  vessel  at  $90,000 ;  the  second  group  of  policies  valued  the  vessel 
at  $150,000.    There  is  high  authority  for  the  proposition  that  under 
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such  circumstances  the  insured  may  not  only  recover  in  case  of  loss  the 
insurance  up  to  the  amount  of  valuation  in  the  earlier  group  of  policies 
from  the  insurers  in  that  group,  but  may  also  recover  from  the  sec- 
ond group  of  insurers  the  insurance  up  to  the  amount  of  the  difference 
between  the  valuation  of  the  property  fixed  in  the  first  and  in  the 
second  group  of  policies.  Bousfield  v.  Barnes,  4  Camp.  228 ;  Philips, 
Ins.  §  1191. 

In  addition  to  all  this,  it  appears  that  the  plaintiff's  assignor  has 
not  only  not  collected  anything  from  the  insurers  under  the  second 
group  of  policies,  but  has  not  even  made  demand  upon  them  that  they 
pay  anything  under  their  policies.  If  it  appeared  that  the  plaintiff's 
assignor  had  already  collected  the  total  amount  of  insurance  under 
the  second  group  of  policies,  or  if  it  appeared  that  the  plaintiff's  as- 
signor had  received  from  Fuss  payment  in  full  for  the  total  actual 
value  of  the  vessel  at  the  time  of  its  loss,  it  might  be  that  the  de- 
fendant would  then  have  a  defense  to  this  action.  See  Bruce  v.  Jones, 
1  H.  &  C.  769.  But  those  are  not  the  facts  here.  Non  constat  that 
the  plaintiff's  assignor  will  ever  receive  another  cent  from  Fuss,  or 
collect  anything  whatever  from  the  second  group  of  policies.  If  it 
<3oes,  and  should  ultimately  receive  more  than  the  total  amount  of  its 
actual  loss,  then  the  doctrme  of  subrogation  may  come  into  play,  and 
the  defendant  may  be  able  to  recover  its  proportion  of  the  surplus  re- 
ceived by  the  plaintiff's  assignor.  That  situation,  however,  is  not  be- 
fore us  on  these  pleadings,  or  at  the  present  time,  and  the  possibility 
of  its  arising  hereafter  cannot  be  deemed  to  be  a  defense  to  this  action. 

The  defendant's  fourth  defense  is  a  partial  defense,  based  upon  the 
same  facts  and  allegations  as  the  third  defense,  and  cannot  be  sustain- 
ed, for  the  reasons  given  for  holding  that  the  third  defense  is  invalid. 

Plaintiff's  motion  for  judgment  on  the  pleadings  will  therefore  be 
granted,  with  $10  costs. 

Ordered  accordingly. 


<100  Misc.  Rep.  532) 

CELESTIAL  REALTY  CO.,  Inc.,  v.  OHILDS. 

(Supreme  Court,  Special  Term,  New  Tork  County.    July,  1917.) 

1.  Vendob  and  Pubchaseb  «=»130(2) — Masketable  Title — Boundaries. 

The  fact  that  the  easterly  line  of  N.  avenue  as  laid  out  was  403  feet 
'  west  of  P.  avenue,  and  5  feet  west  of  the  line  actually  adopted  In  the 
laying  out  of  a  new  avenue,  called  M.  avenue,  and  that,  though  no  con- 
demnation proceedings  were  had,  a  blo<*  was  built  confonnlng  to  the 
new  line,  and  that  since  1881  conveyances  had  been  made  with  reference 
thereto,  did  not  make  the  vendor's  title  to  a  comer  of  the  block  described 
as  400  feet  west  of  P.  avenue  unmarketable. 

2.  Vendob  and  PtracHASEB  €=130(9) — Mabketablk  Title — Encboaohubnt 

ON  Street — Statute. 

The  encroachment  on  the  street  of  the  walls  of  a  building  erected  in 
1881,  4Vi  inches,  and  of  the  chimneys  by  8%  inches,  did  not  render  the 
title  unmarketable.  In  view  of  Laws  1899,  c.  646,  curing  such  encroach- 
ments unless  ttie  dty  sued  to  remove  them  within  one  year  after  passage 
of  act 
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8.  Vendor  and  Pttbchaseb  ^s>130(9) — ^Mabketabub  Titlb— Enoboachment 
ON  Stbebt. 

The  encroacliment  by  Show  windows,  stoop,  areas,  and  steps  In  excess 
of  those  permitted  by  ordinance,  and  by  sills  and  lintels  up  to  4  Indies, 
and  cornices  up  to  2  feet  4  inches,  which  were  easily  removed  or  re- 
stricted within  proper  limits  without  seriously  affecting  the  bnllding,  did 
not  render  the  owner's  title  unmarketable. 

Action  by  the  Celestial  Realty  Company,  Incorporated,  against  Ev- 
ersley  Childs,  to  recover  a  down  payment  and  the  expenses  of  exam- 
ination of  title  in  contract  for  purchase  of  real  property,  with  coun- 
terclaim for  specific  performance.  Complaint  dismissed,  and  specific 
performance  decreed.  • 

Eli  S.  Wolbarst,  of  New  York  City,  for  plaintiff. 
Edo  E.  Marcelis,  of  New  York  City,  for  defendant. 

GUY,  J.  Action  by  vendee  against  vendor  in  contract  for  purchase 
and  sale  of  real  property  for  the  recovery  of  down  payment  and  ex- 
penses of  examination  of  title.  Defendant  counterclaims  for  specific 
performance.    The  property  is  described  in  the  contract  as : 

"Beginning  at  the  comer  fbrmed  by  the  intersection  of  the  northerly  side  of 
120th  street  with  the  easterly  side  of  Madison  avenue,  which  point  is  distant 
four  hundred  feet  westerly  from  the  westerly  side  of  Park  avenne." 

[1]  It  appears  that  prior  to  1872  property  on  the  avenue  block  in 
which  the  premises  are  situated  was  bounded  on  the  west  by  New 
avenue,  which  carried  the  westerly  line  of  the  block  405  feet  west  of 
Park  avenue,  and  that  in  the  year  referred  to  the  Legislature  (chapter 
220,  §  2)  undertook  to  extend  the  easterly  line  of  Madison  avenue,  as 
it  existed  above  and  below,  through  the  four  blocks  between  120th  and 
124th  streets.  This  would  have  widened  New  avenue  by  5  feet  and 
changed  it  to  Madison  avenue,  and  confined  the  westerly  line  of  the 
avenue  lots  to  a  distance  of  400  feet  west  of  Park  avenue.  Though  no 
condemnation  proceedings  were  taken,  the  block  was  built  upon  in 
conformity  with  the  new  line  proposed  as  Madison  avenue,  and,  at  least 
since  1881,  conveyances  were  made  with  reference  to  the  proposed 
line,  which  was  made  definite  by  describing  it  as  400  feet  west  of  Park 
avenue.  The  contract  describing  the  property  as  on  the  comer  of 
Madison  avenue,  400  feet  west  of  Park  avenue,  being  the  physical  line 
of  Madison  avenue  at  that  point  adopted  by  owners  of  property  in 
the  block,  the  open,  visible,  actual  corner  was  referred  to,  not  any 
street  or  comer  existing  on  a  map  or  other  paper,  and  the  fact  that  the 
easterly  line  of  New  avenue  as  laid  out  was  5  feet  west  of  the  Une 
actually  adopted  does  not,  under  the  circumstances,  make  defendant's 
title  unmarketable.  Blackman  v.  Riley,  138  N.  Y.  318,  326,  34  "N.  E. 
214;  Singer  v.  City  of  New  York,  47  App.  Div.  42,  62  N.  Y.  Supp. 
347 ;  King  v.  City  of  New  York,  102  N.  Y.  172,  6  N.  E.  395 ;  Norton 
V.  Hughes,  17  Abb.  N.  C.  287.  There  was  no  fraud  on  the  part  of 
the  defendant  in  describing  the  property  which  warrants  the  refor- 
mation of  the  contract  as  prayed  for. 

[2]  Nor  do  the  conceded  encroachments  require  the  rejection  of 
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the  title.  In  Acme  Realty  Co.  v.  Schinasi,  134  App.  Div.  397,  139 
N.  Y.  Supp.  266,  affirmed  215  N.  Y.  495,  109  N.  E.  577,  L.  R.  A. 
1916A,  1 176,  it  was  held  that  bay  windows  of  masonry  extending  from 
the  basement  to  the  top  of  a  seven-story  building,  and  forming  an  in* 
tegral  part  of  the  street  front,  which  projected  one  foot  beyond  the 
building  line,  were  such  encroachments  as  rendered  the  title  unmarket- 
able. But  the  building  in  that  case  was  erected  in  1901,  so  that  there 
the  vendor  could  not  have  the  benefit  of  the  statute  (Laws  1899,  c 
646),  providing  that: 

"If  tbe  front  or  other  exterior  wall  of  any  ImUdlng  now  standins  In  said 
county  [New  fork]  shall  extend  not  more  than  ten  inches  upon  any  street, 
avenue  or  public  place,  such  wall  shall  not  be  removable,  unless  an  action 
or  proceeding  shall  be  instituted  by  or  in  behalf  of  the  dty  of  New  York 
within  the  period  of  one  year  from  the  passage  of  this  act,  for  the  removal  ot 
said  wall.  •  •  «  And  If  a  structure,  part  of  a  building  now  standing  in 
said  county,  known  as  a  bay  window  or  oriel  window,  shall  extend  not  more 
than  twelve  inches  upon  any  street,  avenue  or  public  place,  said  structure  shall 
not  be  removable  unless"  an  action  or  proceeding  shall  be  instituted  by  the 
city  for  the  ronoval  of  tbe  structure  within  a  year  from  the  passage  of  tbe  act 

In  the  present  case  the  wall  of  the  building,  erected  in  1881,  en- 
croaches 414  inches  and  the  chimneys  Sy^  inches  on  120th  street,  and 
within  the  terms  of  the  statute  they  are  permissible. 

[3]  The  survey  also  shows  encroachments  by  show  windows,  stoop, 
areas,  and  steps  in  excess  of  those  permitted  by  ordinance,  and  by 
sills  and  lintels  up  to  4  Inches,  and  cornices  to  the  extent  of  2  feet  4 
inches.  As  to  these  encroachments,  however,  I  find,  as  was  stated  by 
the  coiirt  respecting  similar  encroachments  in  the  Acme  Realty  Co. 
Case,  that  they  may  be  easily  removed  or  restricted  within  proper  lim- 
its without  seriously  affecting  the  building,  and  therefore  do  not  ren- 
der the  title  unmarketable. 

Complaint  dismissed  and  specific  performance  decreed  for  defend- 
ant, with  costs. 

Ordered  accordingly. 


(101  Misc.  Rep.  233) 
PEOPLE  ex  vet  FEBQTJSON  v.  VROMAN  et  al.,  County  Election  Oom'rs. 

(Supreme  Court,  Special  Term,  Erie  County.     September  27,  1917.) 

1.  MANDAinjB    «=>11 — ^DCTRBiaiTATION    Of   CONSTrrDTIORAI.   QUESTION. 

Where  the  duty  to  perform  an  act  depends  solely  on  the  question  of 
constitutionality  of  statute  or  ordinance,  such  question  may  be  deter- 
mined on  petition  for  mandamus. 

2.  MUNIOIPAI.    COBPOBATIONB    €=»15 — QPTIONAI.    OTTT     GOVEHNMBNT — ACCEPT- 

ANCB   OJ   PbOVISION ^INVAUDITT   OF    STATTTTE EFFECT. 

Officers  of  the  dty  of  Niagara  Falls,  elected  under  Laws  1914,  c.  444, 
known  as  the  Optional  City  Goverrunent  Law,  which  was  held  unconsti- 
tutional, had  uo  legal  right  to  accept  provision  of  Laws  1916,  c.  530,  which 
attranpts  to  cure  aiid  validate  election  of  officers  under  the  previous 
statute,  as  required  by  Const,  art  12,  f  2,  which  provides  that,  after  any 
bill  for  a  special  dty  law  has  been  passed  by  both  branches  of  the  Legis- 
lature, It  shall  be  transmitted  to  the  mayor  and  within  15  days  there- 
after returned,  stating  whether  the  dty  has  accepted  it. 
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3.  Officbbs  ®=5>39 — De  Facto. 

De  facto  officers  are  not  permitted  to  benefit  personally  from  what  Is 
legally  a  naurpation  of  office;  the  rule  regarding  such  offlcera  having 
been  adopted  for  the  purpose  of  protectlog  the  public. 

4.  MTJNICIPAI,     CoaPOBATIONS     <S=15 OPTIOWAL     CTTT     GOVEBirjfSNT ^AOCEPT- 

ANCK  OF  Statutobt  Pbovibioks ^POWEB  o»  D»  Faoto  Ofticebs. 

De  facto  officers  of  the  city  of  Niagara  Falls,  elected  under  the  uncon- 
stitutional act  of  1914  (Laws  1914,  c.  444),  could  not  legally  approve  pro- 
visions of  Laws  1916,  c.  530,  validating  election  of  officers  under  the 
previous  law,  since  such  act  was  one  which  accrued  to  their  own  personal 
benefit,  in  that  they  undertook  to  approve  and  appoint  themselves  de  Jure 
officers  for  long  official  terms. 

5.  Municipal   Gobpobations   ®=»15— Optiohal  Crrr   Govebniiknt — ^Accept- 

ance OF  Pbovibions. 

The  only  persons  who  could  legally  accept  provisions  of  Law  1916,  c. 
530,  were  the  officers  last  elected  under  Laws  1904,  c.  300,  as  amended 
by  Laws  1912,  c.  324,  and  Laws  1915,  c  519,  since,  owing  to  the  uncon- 
stitutionality of  Laws  1914,  c.  444,  such  officers  were  holding  over  in 
1916,  when  the  curative  act  of  1916  was  passed. 

6.  Mdnicipai.  Cobpobationb  «=>15 — ^Appoiktmewt  of  Officers — ^Vaiiditt  of 

Statute. 

Laws  1916,  a  530,  attempting  to  core  Laws  1914,  c.  444,  and  providing 
that  officers  elected  under  the  prior  unconstitutional  act  should  become 
de  Jure  officers,  violated  Const,  art.  10,  g  2,  providing  that  "all  city,  town 
and  village  officers  whose  election  or  appointment  Is  not  provided  for  by 
this  constitution,  shall  be  elected  by  the  electors  •  •  •  or  appointed 
by  such  authorities  thereof,  as  the  Legislature  shall  designate  for  that 
purpose" ;  hence  Laws  1904,  c.  300,  the  charter  existing  precedent  to 
the  void  act  of  1914,  was  Btlll  the  charter  of  the  dty  of  Niagara  Falls. 

7.  Elections  «s>166 — Pbiuaby — Sttbhisbion  of  Names  to  YoTEaa 

Returns  made  by  primary  election  officials  of  candidates  under  Laws 
1916,  c.  530,  being  for  offices  not  constitutionally  existing,  and  an  unofficial 
ballot  used  pursuant  to  Election  Law,  $  81,  as  added  by  Laws  1911,  c 
891,  §  42,  providing  that  If  for  any  cause  official  ballots  for  any  party 
shall  not  be  provided,  as  required  by  law,  unofficial  ballots,  printed  or 
written,  made  as  nearly  as  practicable  In  the  form  of  the  official  ballot, 
may  be  used,  not  complying  with  the  primary  election  law,  held,  that 
the  board  of  election  commissioners  would  not  be  required,  on  mandamus 
proceedings,  to  submit  such  names  to  voters.     ■ 

Application  for  peremptory  writ  of  mandamus,  on  the  relation  of 
Robert  S.  Ferguson,  against  Dow  Vroman  and  Abraham  Weil,  as 
Election  Commissioners  of  the  County  of  New  York.  Decision  ren- 
dered. 

Frank  S.  Nicholson,  of  Niagara  Falls,  for  petitioner. 

S.  Wallace  Dempsey,  of  Niagara  Falls,  for  respondents  Vroman  and 
Weil. 

Robert  J.  Moore,  of  Niagara  Falls,  Corp.  Counsel,  for  city  of  Niag- 
ara Falls. 

BISSELL,  J.  This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  require  the  board  of  election  commissioners  of  Niagara  coun- 
ty to  do  all  acts  necessary  to  have  submitted  to  the  electors  of  the  city 
of  Niagara  Palls  at  the  general  election  appointed  to  be  held  on  the 
6th  day  of  November,  1917,  the  names  of  certain  candidates  claimed 
to  be  the  nominees  of  the  Democratic  party  for  the  various  offices  pro- 
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vided  under  chapter  300  of  the  Laws  of  1904  as  amended  (Laws  1912, 
c.  324;  Laws  1915,  c.  519).  The  real  purpose  of  the  application,  as 
stated  by  the  moving  party,  is  to  test  the  legality  of  the  present  scheme 
of  government  of  me  city  of  Niagara  Falls,  and  involves  the  deter- 
mination of  the  constitutionality  of  two  acts  of  the  Legislature — chap- 
ter 444  of  the  Laws  of  1914  and  chapter  530  of  the  Laws  of  1916. 
Chapter  444  of  the  Laws  of  1914,  known  as  the  Optional  City  Govern- 
ment Law,  has  already  been  declared  unconstitutional  by  this  court 
in  Cleveland  v.  City  of  Watertown,  99  Misc.  Rep.  66,  165  N.  Y.  Supp. 
305,  which  was  affirmed  by  the  Appellate  Division,  Fourth  Depart- 
ment, July  2,  1917.  166  N.  Y.  Supp.  286.  Plan  C  of  this  law  was 
submitted  to  the  voters  of  the  city  of  Niagara  FaDs  in  1914  and  adopt- 
ed. In  1915  city  officers  were  chosen  pursuant  to  plan  C,  and  since 
January  1,  1916,  these  officers  have  been  acting  in  the  official  capacities 
for  which  they  were  supposed  to  have  been  diosen. 

The  defendants  have  raised  by  preliminary  objection  the  question 
•whether  a  writ  of  mandamus  may  issue  in  a  proceeding  instituted  to 
test  a  question  of  law,  and  claim  that  the  petitioner  does  not  show 
a  clear  and  unquestioned  right  to  the  writ.  They  rest  their  argument 
upon  the  claim  that  the  election  of  the  city  officers  under  the  unconsti- 
tutional act  of  1914,  pursuant  to  which  a  "commission"  or  "city  man- 
ager" form  of  government  was  organized,  was  validated  by  a  curative 
statute  passed  in  1916,  and  which  undertook  to  repeal  chapter  300  of 
the  Laws  of  1904  as  amended  (the  charter  of  Niagara  Falls  prior  to  the 
adoption  of  plan  C),  to  grant  a  new  charter  to  the  city  of  Niagara  Falls, 
and  validate  the  election  of  the  mayor  and  four  councilmen,  who  had 
been  selected  pursuant  to  the  provisions  of  the  unconstitutional  law 
of  1914. 

[1]  While  Merrill  on  Mandamus,  page  65,  quoted  by  defendants' 
counsel,  states  that  "a  duty  which  involves  a  decision  that  a  law  is 
unconstitutional  is  not  considered  to  be  plain,"  basing  the  declaration 
of  the  principle  upon  Lynch,  Ex  parte,  16  S.  C.  32,  and  State  v.  Ha- 
good,  30  S.  C.  519,  9  S.  E.  686,  3  L.  R.  A.  841,  it  is  found  that  in  this 
jurisdiction,  in  cases  where  the  duty  to  perform  an  act  depends  solely 
on  the  question  whether  a  statute  or  ordinance  is  unconstitutional  and 
void,  the  question  may  be  determined  on  a  petition  for  a  mandamus. 
This  was  done  in  People  v.  Rice,  135  N.  Y.  473,  31  N.  E.  921,  16 
L.  R.  A.  836,  and  also  in  Matter  of  SherriU  v.  O'Brien,  188  N.  Y,  185, 
81  N.  E.  124,  117  Am.  St.  Rep.  841,  Matter  of  Reynolds,  202  N.  Y. 
430,  96  N.  E.  87,  416,  and  Matter  of  Trounstine  v.  Britt,  212  N.  Y. 
421,  106  N.  E.  129.  I  am  of  opinion,  therefore,  that  the  preliminary 
objection  should  be  overruled,  and  the  application  of  the  petitioner 
granted,  if  it  shall  be  determined  that  the  act  of  1916  is  also  uncon- 
stitutional. 

On  January  11,  1916,  the  Attorney  Gener|l  of  the  state  of  New  York 
gave  an  opinion  holding  that  certain  parts  of  the  Optional  City  Gov- 
ernment Law,  as  attempted  to  be  applied  in  the  city  of  Niagara  Falls, 
was  unconstitutional.  6  State  Department  Reports,  452.  In  the  month 
of  May,  1916,  there  was  passed  by  the  Legislature  an  act  to  provide  a 
new  charter  for  the  city  of  Niagara  Falls  (chapter  530  of  the  Laws 
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of  1916),  which  is  the  so-called  curative  act  above  referred  to.    This 
act  provides  (subdivision  3,  section  6)  that : 

"Until  a  mayor  and  councUmen  ehall  be  elected  as  provided  in  subdivisions 
1  and  2  last  above,  the  mayor  and  the  four  conndlmen  elected  at  the  dty 
election  held  In  November,  1916,  shall  be  deetned  respectively,  the  mayor  and 
coundlmen  composing  the  council  ot  the  dty  of  Niagara  Falls  daring  the 
terms  for  which  they  were  respectively  elected." 

And,  further  (section  326) : 

"The  officers  elected  at  the  election  held  in  November,  1915,  and  all  offloen 
and  appointees  appointed  by  the  dty  coundl,  the  mayor,  or  dty  manager,  on 
ae  since  January  1, 1916,  shall  continue  to  be  the  officers  and  employes  of  said 
city  for  the  terms  for  which  they  were  elected  or  appointed  respectively,  but 
they  shall  jierform  the  duties  and  be  subject  to  the  liabilities  of  said  officers 
and  employes  as  provided  herein  the  same  as  though  said  officers  or  mem- 
bers were  elected  or  appointed,  and  liad  duly  qnalltled  under  this  act." 

The  petitioner  contends  that  this  so-called  curative  act  failed  to 
become  a  law,  because  it  was  not  presented  to  and  approved  by  prop- 
erly constituted  officers  of  the  city  of  Niagara  Falls,  as  required  by 
Const,  art.  12,  §  2,  which  provides  that,  after  any  bill  for  a  special  city 
law  relating  to  a  city  has  been  passed  by  both  branches  of  the  I<egis- 
lature,  it  shall  be  transmitted  to  the  mayor  of  the  city,  and  within  15 
days  thereafter  returned  to  the  house  from  which  it  was  sent,  stating 
whether  the  city  has  or  has  not  accepted  it.  "In  every  city  of  the  first 
class  the  mayor,  and  in  every  other  city  the  mayor  and  tine  legislative 
body  thereof  concurrently,  shall  act  for  such  city  as  to  such  bill."  The 
defendants  claim  that  this  bill  became  a  law  by  me  action  of  the  mayor 
and  the  legislative  body  of  the  city  chosen  under  the  unconstitutional 
act  of  1914  acting  concurrently  thereon  as  de  facto  officers  of  the 
municipality.  In  Van  Antwerp  v.  State  of  New  York,  218  N.  Y.  422, 
427,  113  N.  E.  497,  498,  the  court  says.  Chase,  J.,  writing  the  opinion: 

"An  unconstitutional  act  is  not  law;  it  confers  no  rights;  it  imposes  no 
duties;  it  affords  no  protection;  it  creates  no  office;  It  Is,  in  legal  contem- 
plation, as  inoperative  as  though  it  had  never  been  passed." 

[2]  It  is  therefore  clear  that  the  men  elected  in  1915  under  the 
unconstitutional  law  of  the  previous  year  were  never  legal  officials 
of  the  city  of  Niagara  Falls,  and  could  not  as  such  approve  or  accept 
for  the  city  a  law  relating  to  it  as  required  by  the  Constitution.  The 
terms  of  office  of  the  mayor  and  two  of  the  councilmen,  which  the 
act  of  1916  attempted  to  continue  in  office  "for  the  terms  for  which 
they  were  elected,"  do  not  expire  until  January,  1920,  they  having 
been  chosen  for  terms  of  4  years ;  and  the  terms  of  two  of  such  coun- 
dlmen will  expire  January  1,  1918,  they  having  been  chosen  for  terms 
of  two  years. 

[3]  The  rule  regarding  de  facto  officers  has  been  adopted  merely 
with  the  idea  of  protecting  the  public;  and  de  facto  officers  are  not 
permitted  to  benefit  personally  from  what  is  legally  a  usurpation  of 
the  office.  If  it  can  be  held  that  the  act  of  a  person  holding  no  (^ce 
whatever  (although  assuming  to  exercise  the  duties  of  an  assumed 
office  which  does  not  legally  exist)  may  be  considered  the  act  of  a 
de  facto  officer,  in  order  that  such  person,  because  of  such  act  on  his 
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parl^  may  be  thereby  held  to  be  and  may  become  an  officer  de  jure, 
then  the  act  of  the  officials  of  the  city  of  Niagara  Palls  chosen  in  1915 
in  accepting  the  act  to  provide  a  charter  for  the  city  of  Niagara  Falls, 
passed  in  May,  1916,  is  a  legal  act.  Unless  this  question  can  be  an- 
swered in  the  affirmative,  then  the  acceptance  by  these  alleged  de  facto 
ofHcials  of  the  charter  of  1916,  which  attempted  to  re-create  and  re- 
confer  upon  them  offices  provided  hy  an  unconstitutional  law,  was  a 
mere  nullity,  and  no  such  de  jure  offices  or  officers  exist  to-day.  The 
only  legal  offices  and  officers  that  exist  are  those  provided  by  the  char- 
ter of  1904  as  amended. 

[4]  The  defendants'  counsel  contend  that  the  acting  officials  of  the 
city  of  Niagara  Falls  could  legally  approve  chapter  530  of  the  Laws 
of  1916  as  such  de  facto  officers,  citing  Matter  of  Sherrill,  188  N.  Y. 
185,  81  N.  E.  124,  117  Am.  St.  Rep.  841.  There  is  a  clear  distinction 
between  that  case  and  the  case  at  bar.  In  the  Sherrill  Case  the  acts 
of  the  members  of  the  Legislature  were  held  valid,  and  the  members 
held  to  be  de  facto  members,  because  the  Constitution  makes  the  Leg- 
islature the  exclusive  judge  of  the  election  and  the  qualifications  of 
its  own  members.  But,  even  if  the  acting  officials  of  the  city  of  Ni- 
agara Falls  were  de  facto  officers  for  some  purposes,  still  there  is  no 
question  in  law  but  that  their  act  in  approving  and  accepting  for  the 
city  chapter  530  of  the  Laws  of  1916  was  illegal  and  void,  as  an  act 
against  public  policy.  In  accepting  that  charter,  they  as  de  facto  public 
officials  performed  an  act  which  accrued  to  their  own  personal  ben- 
efit; that  is,  they  undertook  to  approve  and  appoint  themselves  de  jure 
officers  of  the  city  for  long  official  terms.  Section  6,  subd.  3,  and  sec- 
tion 326  of  chapter  530  of  the  Laws  of  1916. 

[5]  The  charter  of  1904  being  still  in  existence  on  account  of  the 
unconstitutionality  of  the  act  of  1914,  the  officers  last  elected  under  the 
provisions  of  that  charter  were  holding  over  in  1916,  and  the  act  of 
1916  should  have  been  submitted  to  them  as  the  properly  constituted 
officers  then  empowered  to  accdpt  or  reject  the  act  as  required  by 
the  Constitution.  If  the  act  bad  been,  rejected  by  them,  and  within 
15  days  returned  to  the  house  from  which  it  was  sent,  stating  that  it 
had  been  rejected,  or  if  they  had  failed  to  act  upon  and  had  not  re- 
turned the  act  within  15  days,  it  might  nevertheless  again  have  been 
passed  by  both  branches  of  the  Legislature,  and  have  become  a  law 
if  approved  by  the  Governor. 

[8]  The  act  is  also  violated  by  section  2  of  article  10  of  the  Con- 
stitution which  provides : 

"All  dty,  town  and  village  officers,  whose  election  or  app(rfntment  Is  not 
provided  for  by  tbls  Constitution,  shall  be  elected  by  the  electors  of  such 
dtles,  towns  and  villages,  or  of  some  division  thereof,  or  appointed  by  such 
authoritLes  thereof,  as  the  Legislature  shall  designate  for  that  purpose" 

— ^because  the  act  attempts  to  appoint  these  officials  chosen  under  an 
tmconstitutional  law  as  mayor  and  councilftien  of  the  city  of  Niagara 
Falls  without  submitting  them  for  election  by  the  electors  of  the  city. 
I  am  therefore  of  opinion  that  the  act  passed  by  the  Legislature  and 
accepted  by  these  alleged  de  facto  officials  in  1916  is  unconstitutional 
and  void.    It  follows  ttiat,  the  act  of  1914  (chapter  444)  having  already 
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been  declared  unconstitutional,  chapter  300  of  the  Laws  of  1904,  as 
amended,  is  still  the  charter  of  the  city  of  Niagara  Falls,  and  under 
the  provisions  of  that  charter  there  are  to  be  elected  in  the  city  of 
Niagara  Falls,  at  the  general  election  to  be  held  on  November  6,  1917, 
a  mayor  and  president  of  the  common  council,  a  city  treasurer  and 
overseer  of  the  poor,  and  an  alderman  for  each  of  the  13  wards  for  the 
term  of  two  years  each,  and  three  assessors,  one  for  a  term  of  three 
years,  one  for  two  years,  and  one  for  one  )rear. 

The  petitioner  claims  that  at  the  primary  election  held  in  the  city  of 
Niagara  Falls  on  the  19th  day  of  September,  1917,  he  was  unable  to 
express  his  desire  as  to  the  persons  he  wished  nominated  for  offices 
under  the  charter  of  1904  on  any  official  ballot  presented  at  the  pri- 
mary, and  that  he  consequently  did  so  by  means  of  an  unofficial  ballot, 
the  result  of  which  vote  the  board  of  election  commissioners  have  re- 
fused to  canvass,  or  to  certify  to  the  nomination  of  the  men  receiving 
the  highest  number  of  votes  in  the  city  for  the  above  mentioned  offices, 
or  to  place  their  names  upon  the  ballot  to  be  submitted  to  the  electors 
at  the  general  election  to  be  held  November  6,  1917,  and  for  this  rea- 
son he  claims  he  was  acting  within  section  81  of  the  Election  Law  (as 
added  by  Laws  1914,  c.  891,  §  42). 

[7]  As  the  returns  made  by  the  primary  election  officials  of  candi- 
dates under  the  1916  charter  were  for  offices  which  do  not  constitu- 
tionally exist,  and  as  I  am  not  satisfied  that  the  use  of  the  unofficial 
ballot  pursuant  to  section  81  of  the  Election  Law,  as  claimed  by  the 
petitioner,  and  voted  by  certain  members  of  the  Democratic  party  at 
the  primaries  held  on  September  19,  1917,  complied  with  the  require- 
ments of  the  primary  election  law,  I  do  not  require  the  board  of  elec- 
tion commissioners  of  Niagara  county  to  do  the  acts  necessary  to  have 
the  names  of  any  of  the  alleged  nominees  of  the  parties  or  persons 
participating  in  said  primaries  submitted  to  the  electors.  Candidates 
for  the  city  offices  provided  for  by  chapter  300  of  the  Laws  of  1904, 
as  amended,  may  now  be  nominated  by  independent  certificates,  pur- 
suant to  the  provisions  of  the  ©lection  law  on  or  before  tfie  17th  day  of 
October,  1917,  and  the  board  of  election  commissioners  are  required 
to  do  all  acts  necessary  to  have  the  names  of  the  candidates  thus  nom- 
inated submitted  to  the  electors  of  the  city  of  Niagara  Falls  at  the 
general  election  appointed  to  be  held  on  the  6th  day  of  November,  1917. 

Let  an  order  be  drawn  accordingly. 


(100  Misc.  Bep.  593) 

GOLD  V.  CALDEEAZZO. 

(Supreme  Court,  Special  Term,  Kings  County.    July,  1917.) 

MOBTOAOES    ®=>521 — FOBECLOSUBE — MARKETABLE    TlTU!: — ENCBOACHICENT. 

A  purchfiser  of  property  sold  at  a  sale  in  foreclosure  cannot  refuse  to 
complete  his  purchase  on  the  ground  that  there  was  an  encroachment  of 
one-half  Inch  for  a  distance  of  about  40  feet,  consisting  of  a  three-story 
brick  wall  of  the  building  on  the  adjoining  property. 

«s»For  othat  cues  aee  same  topic  &  KET-NDMBER  Is  aU  Key-Numbered  DlsaaU  ft  Indexce 
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Application  by  Bella  Gold  to  cwnpel  Joseph  H.  Calderazzo,  a  pur- 
chaser at  a  judicial  sale  by  a  referee  in  foreclosure,  to  complete  his 
purchase.    Motion  granted. 

Irving  Silverman,  of  Brooklyn,  for  plaintiff. 
Henry  Waldman,  of  New  York  City,  for  defendant 

MANNING,  J.  This  is  an  application  to  compel  a  purchaser  at  a 
judicial  sale  by  a  referee  appointed  by  a  judgment  of  foreclosure  and 
sale  to  complete  his  purchase  made  at  the  public  auction,  where  he  was 
the  highest  bidder  and  deposited  the  usual  10  per  cent,  of  the  purchase 
price.  When  the  deed  of  the  referee  was  tendered  to  the  purchaser^ 
he  refused  to  accept  it,  on  the  ground  that  it  did  not  pass  a  good  mar- 
ketable title  to  the  premises ;  his  only  objection  being  that  there  was 
an  encroachment  of  half  an  inch  for  a  distance  of  about  40  feet,  con- 
sisting of  a  three-story  brick  wall  of  the  building  on  the  adjoining 
property.    The  lot  purchased  is  19  feet  by  85  feet. 

The  merits  of  the  case  are  undoubtedly  with  the  moving  party,  in- 
asmuch as  the  discrepancy  is  so  slight  that  it  makes  no  practical  dif- 
ference in  the  value  oi  the  property  or  its  extent.  It  does  not  appear 
from  the  papers  how  long  the  three-story  brick  building,  whose  wall 
encroaches  for  the  half  inch  on  the  land  which  is  the  subject  of  this 
sale,  has  been  there.  The  leading  case  on  the  subject  is  Merges  v. 
Ringler,  34  App.  Div.  415,  54  N.  Y.  Supp.  280,  affirmed  158  N.  Y. 
701,  53  N.  E.  1128,  on  the  opinion  below.  That  case  presented  a  sit- 
uation where  there  was  a  variation  of  a  half  inch  in  a  distance  of  141 
feet,  and  when  the  purchaser  at  the  judicial  sale  sought  to  be  relieved 
from  his  purchase  the  application  was  denied.  Mr.  Justice  Ingraham, 
writing  the  opinion  and  citing  the  case  of  Riggs  v.  Pursell,  6$  N.  Y. 
198,  says: 

"If  every  minute  and  critical  objection  to  a  Judicial  sale  is  suffered  to 
prerall,  it  vrill  be  attended  with  much  tnconvenlence  and  embarrassment.  A 
purchaser  claiming  to  be  discharged  from  his  contract  should,  therefore,  make 
out  a  fair  and  plain  case  for  relief ;  and  it  is  not  every  defect  in  the  subject 
sold  or  variation  from  the  description  that  will  avail  him.  He  will  not  be 
suffered  to  speculate  at  such  sales,  and,  If  he  happens  to  make  a  bad  bargain, 
to  repudiate  it  and  abandon  his  purchase  on  some  nice,  but  immaterial,  ob- 
jection. If  he  gets  substantially  what  he  bargains  for,  be  must  complete  the 
purchase  and  take  his  deed ;  and,  in  some  cases,  the  court  will  compel  him  to 
take  a  compensation  for  any  deflciency.  The  court  will  weigh  the  object 
and  inducement  of  the  purchaser,  and,  looking  to  the  merits  and  substantial 
Justice  of  each  particular  case,  if  the  sale  be  fair,  relieve  or  not  from  the 
purchase*  according  as  the  character  of  the  transaction  and  circumstances 
may  E4>pear  to  require." 

See,  also,  Harrison  v.  Piatt,  35  App.  Div.  533,  54  N.  Y.  Supp;  842. 

While  the  following  cases  did  not  arise  from  a  judicial  sale,  never- 
theless the  same  principle  is  enunciated:  In  Ungrich  v.  Shaff,  119 
App.  Div.  843,  105  N.  Y  Supp.  1013,  the  court  held  that  a  discrepancy 
from  1  to  2  inches  for  50  feet,  with  an  encroachment  of  a  brick  build- 
ing on  a  plot  35  by  100  feet,  was  not  enough  to  release  a  purchaser. 
In  Sauter  v.  Frank,  67  Misc.  Rep.  658,  124  N.  Y.  Supp.  802,  the  court 
held  that  a  4  to  4^  inch  deficiency  in  the  rear  of  a  lot  was  immaterial. 
166N.Y.S.— 50 
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In  McDonald  V.  Bach,  29  Misc.  Rep.  96,  60  N.  Y!  Supp.  557,  three- 
quarters  of  an  inch  was  held  immaterial. 

Of  course,  there  is  a  line  of  cases  to  the  contrary ;  for,  as  the  courts 
have  said,  each  controversy  must  be  determined  on  its  own  particular 
phase.  The  case  of  Moser  v.  Ellis,  106  N.  Y.  Supp.  1075,  which  is 
a  Special  Term  decision  by  Mr.  Justice  Seabury  in  the  First  depart- 
ment, holds  that  a  purchaser  at  a  referee's  sale  was  relieved  from 
the  sale  where  the  premises  sold  encroached  one  inch  on  the  premises 
adjoining  for  a  distance  of  20  feet  on  one  side,  and  also  encroached 
on  two  other  sides.  There  are  some  old  decisions,  cited  in  Merges 
V.  Ringler,  supra,  which  do  not  have  to  be  considered. 

I  am  of  the  opinion  that  the  motion  should  be  granted,  that  no  al- 
lowance should  be  made  for  the  half  inch  encroachment,  because  it  is 
immaterial,  and  will  not  affect  the  marketability  of  the  property. 

Motion  granted,  with  costs. 


(101  Misc.  Rep.  248) 

In  re  BEWLBT. 

(Supreme  Court,  Special  Term,  Niagara  CJounty.*    September  1,  1917.) 

1.  Elections  ^=»154(7) — ^Ejcioibiutt  of  Gahdidatb — DEiEKUurA-noif  bt  So- 

FBEME  COCBT. 

Despite  Const,  art  3,  {  10,  providing  that  eacli  house  shall  be  the  Judge 
of  the  election  returns  and  qualittcatlons  6t  Its  own  members,  the  Supreme 
Court  may  determine,  on  application  for  review  of  a  petition  designatUig 
one  as  candidate  for  member  of  the  assembly,  whether  such  candidate  Is 
ineligible  for  election  to  the  assembly,  so  that  the  board,  of  elections  may 
comply  with  the  statute  law. 

2.  Time  *=»10(1) — Cohputatiok — Sunday — Blbction — ^EIuoibilitt  of  Casdi- 

DATE  FOB  Assembly. 

Under  Const  art.  3,  S  8,  providing  that  no  person  shall  be  eligible  to 
the  Legislature  "who  at  the  time  of  his  elecOon  is,  or  within  lOO  days 
previous  thereto  has  been,  •  •  •  an  officer  under  any  city  govern- 
ment," where  such  an  otticer  filed  his  resignation  in  the  office  of  the  mayor 
on  Monday,  July  30,  1917,  he  was  Ineligible  as  a  candidate  for  the  assem- 
bly at  the  election  held  on  November  6th;  the  fact  that  July  29th  was 
Sunday  not  having  the  effect  of  extending  the  time  for  filing  the  resig- 
nation. 

In  the  matter  of  the  application  of  William  Bewley  for  review  of 
petition  designating  Frank  J.  Moyer,  Jr.,  as  a  candidate  for  member 
of  assembly,  First  Niagara  district.  On  motion  to  compel  the  Board 
of  Elections  of  Niagara  County  to  recognize  designation  filed  by  a 
committee  to  fill  vacancy.  Board  of  Elections  directed  to  recognize  the 
substitute  designating  petition  of  Bewley. 

J.  Frank  Smith,  of  Lockport,  for  petitioner. 

W.  S.  Caton,  of  Lockport,  for  respondent. 

Dow  Vroman,  of  North  Tonawanda,  for  board  of  elections. 

SEARS,  J.  This  is  a  proceeding  brought  under  the  provisions  of  the 
Election  I^aw  to  determine  the  rights  of  Frank  J.  Moyer,  Jr.,  the 
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respondent,  to  a  poaition  on  the  ballot  in  the  Rftpublitan  primary  elec- 
tion appointed  to  be  held  on  the  19th  of  September  of  this  year. 

A  petition,  signed  by  a  number  of  Republican^  of  the  First  assembly 
district  of  Niagara  county,  has  been  duly  filed  with  the  board  of  elec- 
tions of  that  county,  designating  Moyer  for  nomination  for  the  office 
of  member  of  jissembly.  Other  citizens  of  the  same  assembly  district 
have  designated  William  Bewley,  the  petitioner  here,  for  nomination 
for  the  same  office.  The  committee  to  fill  a  vacancy  named  on  the 
Moyer  petition  met  within  the  time  limited  by  the  statute,  and  upon 
the  theory  that  Moyer  is  ineligible  to  hold  the  office  of  member  of 
assembly  has  designated  Bewley  as  a  candidate  for  the  party  nomina- 
tion in  place  of  Moyer.  The  reason  for  the  committee's  determination 
that  Moyer  is  ineligible  is  because  Moyer,  until  very  recently,  has 
been  "park  and  shade  tree  commissioner"  of  the  city  of  Lockport, 
and  also  "special  superintendent  of  Lock  improved  street"  of  the  city 
of  I<ockp6rt,  and  it  was  thought  by  the  committee  and  is  contended 
by  counsel  for  the  petitioner  here  that  Moyer  is  ineligible  to  the  Legis- 
lature by  reason  of  the  provisions  of  section  8,  art.  3,  of  the  Consti- 
tution of  the  state  of  New  York,  the  first  sentence  of  which  reads  as 
follows: 

"No  person  shall  be  eligible  to  the  Legislatuie,  who  at  the  time  of  his  elec- 
tion is,  or  withla  one  hundred  days  previous  thereto  has  been,  a  member  of 
Congress,  a  dvil  or  military  officer  under  the  United  States,  or  an  officer 
vinder  any  dty  goTemment" 

It  is  the  claim  of  the  petitioner  that  the  positions  held  by  Moyer 
above  mentioned  are  city  offices  under  the  government  of  the  city 
of  Lockport,  and  that  Moyer  held  these  offices  within  100  days  pre- 
vious to  the  date  set  for  the  coming  general  election. 

Section  52  of  tiw  Election  Law  (Consol.  Laws,  c.  17),  as  added 
by  Laws  1911,  c.  891,  and  amended  by  Laws  1913,  c.  820,  provides  in 
its  first  sentence  as  follows : 

"If  a  candidate  regularly  designated  for  election  to  party  position,  or  for 
a  party  nomination  for  public  office,  declines  a  designation  or  dies  before 
the  primary  day,  or  is  found  to  be  disqnalifled  to  hold  the  office  or  position 
for  which  he  has  been  designated,  the  committee  to  fill  vacancies.  If  any, 
which  may  be  appointed  by  the  signers  and  showti  upon  the  face  of  the  peti- 
tion of  designation,  may  make  a  new  designation  to  fill  the  Tacancy  so  created 
by  matdng  and  filing  with  the  officer,"  etc. 

It  is  not  necessary  here  to  determine  whether  the  finding  in  respect 
to  disqualification  is  to  be  made,  in  the  first  instance,  by  the  com' 
mittee,  or  by  the  board  of  elections ;  for  certainly,  unless  in  the  case 
of  a  candidate  for  legislative  office  the  question  is  reserved  exclusively 
for  the  particular  house  of  the  Legislature  to  which  he  may  be  elected, 
*  this  court  has  the  right  under  the  provisions  of  the  Election  Law  to 
make  the  final  determination.  It  is  necessary,  then,  to  consider,  first, 
whether  the  court  has  power  to  determine  whether  a  candidate  fot- 
the  office  of  member  of  assembly  is  ineligible  for  election  to  that  body ; 
and,  second,  whether,  if  it  has  such  power,  Moyer  is  in  liiis  instance 
ineligible.  * 
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[1]  The  attention  of  the  court  is  called  to  the  tenth  section  of  ar- 
ticle 3  of  the  Constitution  of  the  state  of  New  York,  in  which  the  fol- 
lowing sentence  occurs : 

"Each  House  shall  determine  the  rules  of  Its  own  proceedings,  and  be  tlie 
judge  of  the  election,  returns  and  qualifications  of  Its  own  members." 

Counsel  for  Moyer  contends  that  the  question  of  the  eligibility  of 
Moyer  can  only  be  determined  after  an  election,  by  the  house  to  which 
he  may  be  elected.  The  trouble  with  the  argument,  however,  is  that 
in  this  proceeding  the  court  is  not  called  upon  to  determine  the  quali- 
fications of  a  member,  but  is  called  upon  to  determine  the  duties  of  the 
board  of  elections  under  the  Election  Law.  The  Election  Law  indi- 
cates clearly  that  the  name  of  no  person  shall  be  printed  upon  the 
official  party  ballot  at  the  primary,  if  the  person  is  ineligible  to  hold 
the  office  for  which  he  has  been  designated  for  nomination.  The  case 
does  not  differ  greatly  in  principle  from  that  of  People  ex  rel.  Sher- 
wood V.  Board  of  Canvassers,  129  N.  Y.  360,  29  N.  E.  345,  14  L.  R. 
A.  646,  where  a  person  who  was  a  city  officer  sought  a  peremptory 
writ  of  mandamus  to  command  the  state  board  of  canvassers  to  issue 
to  him  a  certificate  of  election  to  the  office  of  state  senator,  and  the 
court,  in  an  elaborate  opinion  by  Judge  Earl,  held  that,  while  his 
qualifications  must  ultimately  be  determined  by  the  Senate  itself,  the 
court  could  not  be  called  upon  to  assist  a  man  manifestly  ineligible  to 
the  office  toward  obtaining  credentials  seemingly  to  entitle  him  to  the 
office.  Similarly  here,  in  determining  the  action  to  be  taken  by  the 
board  of  elections,  the  court  must  determine  the  question  of  eligibility 
in  order  that  the  board  of  elections  may  comply  with  the  statute  law. 

Believing,  then,  that  the  court  has  power  to  consider  the  question 
of  the  eligibility  of  the  designated  person,  it  becomes  necessary  to 
.  determine  whether  Mover  did,  within  100  days  previous  to  the  coming 
election  day,  hold  an  office  under  any  city  government.  From  Moyer's 
affidavit  it  appears  that  he  filed  his  resignation  as  park  and  shade  tree 
commissioner  in  the  office  of  the  mayor  of  the  city  of  Lockport  on 
Monday,  the  30th  day  of  July,  1917. 

[2]  Section  9  of  article  3  of  the  Constitution  of  the  state  of  New 
York  provides  as  follows : 

"The  elections  of  senators  and  members  of  assembly,  pursuant  to  the 
provisions  of  this  Constitution,  shall  be  held  on  the  Tuesday  succeeding  the 
first  Monday  of  November,  imless  otherwise  directed  by  the  Legislature." 

The  argument  based  upon  the  fact  that  the  Legislature  might  change 
the  date  of  the  election,  and  hence  that  it  is  not  possible  now  to  de- 
termine the  exact  beginning  of  the  100  days  previous  to  the  election, 
is  not  sound.  Upon  such  tiieory  no  question  of  eligibility  could  ever 
be  passed  upon  in  advance,  for  the  statutory  provision  in  respect  to 
eligibility  might  always  be  changed  by  further  enactment  thereafter. 
We  must  assume,  therefore,  in  determining  the  eligibility  of  Moyer, 
that  the  election  will  take  place  on  the  6th  day  of  November,  and 
that  the  hundredth  day  previous  thereto  was  Sunday,  the  29th  of 
July,  1917.  On  his  own  showing  it  was  on  the  30th  day  of  July,  1917, 
that  Moyer  resigned  sis  park  and  shade  tree  commissioner  of  Lockport, 
which  is  admitted  by  his  counsel  to  be  a  city  office.    He  was  then 
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'dearly  an  officer  under  the  city  government  of  Lockport  on  the  29th 
day  of  July,  1917,  which  is  within  100  days  previous  to  the  coming 
election  day,  and  his  resignation  was  too  late,  unless  the  fact  that  the 
29th  day  of  July  was  Sunday  in  some  way  extended  his  time  to  file 
his  resignation.  This  cannot  be  the  fact,  for  the  provision  of  the  Con- 
stitution contained  in  the  eighth  section  of  article  3,  quoted  above, 
simply  names  the  100  days,  not  as  a  period  within  which  an  act  is  to 
be  done,  but  as  a  period  during  which  the  candidate  must  not  have  a 
specified  official  status.  Section  20  of  the  General  Construction  Law 
(Consol.  Laws,  c.  22)  is  entirely  inapplicable,  therefore,  even  if  that 
statute  could  be  used  in  construing  the  Constitution. 

It  is  not  necessary  for  the  court  to  pass  upon  the  question  whether 
"the  special  superintendency  of  Lock  improved  street"  was  a  city 
office,  inasmuch  as  Moyer  was  a  city  officer  within  the  disqualifying 
period  as  park  and  shade  tree  commissioner. 

The  board  of  elections,  therefore,  must  recognize  the  substitute 
designating  petition  of  Bewley. 

Let  an  order  be  entered  accordingly. 


(100  Mlac.  Bep.  ^2) 

ANDREWS  V.  GARDINBB. 
(Supreme  Court,  Special  Term,  Rockland  County.    July,  1917.) 

Abht  and  Navy  9=»36 — Exehftions  fbom  Abhest — "Active  Militia." 

Under  Military  Law  (Consol.  Laws,  c.  30)  {  235,  provldln)?  that  no  per- 
son belonging  to  the  active  mlliUa  of  the  state  shall  be  arrested  on  any 
civil  process  while  going  to,  remaining  at,  or  returning  from  any  place 
at  which  he  may  be  required  to  attend  for  military  duty,  and  section 
5,  defining  the  "active  militia"  as  consisting  of  the  military  forces  known 
as  the  National  Guard  and  the  naval  miUtla,  the  veteran  corps  of  artil- 
lery of  the  state  of  New  Tork  is  neither  a  part  of  the  National  Guard 
nor  of  the  naval  militia,  and  a  colonel  commandant  thereof,  who  had 
given  a  txmd  for  the  ]all  limits  after  his  arrest  on  a  body  execution, 
was  not  entitled  to  a  discharge  from  custody  on  the  ground  of  his  ex- 
emption from  arrest,  where  he  was  not  attending  upon  military  duty, 
merely  because  the  organization  had  engaged  in  certain  preparedness 
work.  • 

Habeas  corpus  by  Asa  Bird  Gardiner  to  secure  his  discharge  from 
an  arrest  on  a  body  execution  at  the  suit  of  George  S.  Andrews.  Peti- 
tion denied,  and  writ  of  habeas  corpus  dismissed. 

George  Edwin  Joseph,  of  New  York  City,  for  the  motion. 
Louis  Sturcke,  of  New  York  City,  opposed. 

TOMPKINS,  J.  The  defendant,  who  was  taken  into  custody  by 
the  sheriff  of  Rockland  county  on  a  body  execution,  and  thereupon 
gave  a  bond  for  the  jail  limits,  seeks  now  by  writ  of  habeas  corpus  to 
secure  his  discharge  on  the  ground  that  he  is  exempt  by  reason  of 
being  in  the  military  service  of  the  state.  He  is  the  colonel  comman- 
dant of  the  veteran  corps  of  artillery  of  the  state  of  New  York,  which 
is  not,  in  my  opinion,  a  part  of  "the  active  militia  of  the  state." 

Section  235  of  the  Military  Law  of  the  state  reads  as  follows : 
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"No  person  belonf^lng  to  the  active  miUtla  of  tbe  sitate  Sball  be  arrested  on 
any  dvll  pirocess  while  going  to,  reranlnlng  at,  or  returning  from  any  place 
at  which  he  may  be  required  to  attend  for  military  duty." 

Section  5  provides  that  the  militia  shall  be  divided  into  the  active 
and  reserve  militia,  and  that : 

"The  active  militia  shall  consist  of  the  organized  and  uniformed  military 
forces  known  as  the  National  Guard,  and  of  the  organized  and  uniformed 
naval  forces  known  as  the  naval  militia." 

The  organization  of  which  the  defendant  is  colonel  commandant  is 
neither  a  part  of  the  National  Guard  nor  of  the  naval  militia.  The 
adjutant  general  of  the  state  certifies  that  the  veteran  corps  of  artillery 
is  not  a  recognized  unit  of  the  -National  Guard  of  the  state. 

It  does  not  appear  that  the  defendant's  organization  or  the  defend- 
ant himself  has  been  designated  or  directed  by  the  Governor  or  the 
military  authorities  of  the  state  for  any  specific  or  active  military  serv- 
ice. The  fact  that  the  organization  has  undertaken  certain  prepared- 
ness work,  and  has  been  commended  and  encouraged  by  the  Governor 
for  so  doing,  does  not  entitle  the  members  of  the  organization  to  exemp- 
tion from  arrest,  nor  does  it  satisfactorily  appear  from  the  moving 
papers  that  the  defendant  at  the  time  he  was  taken  into  custody  was 
"going  to,  remaining  at,  or  returning  from  any  place  at  which  he  may 
be  required  to  attend  for  military  duty." 

For  these  reasons,  the  defendant's  petition  will  be  denied,  and  the 
writ  of  habeas  corpus  dismissed. 

Ordered  accordingly. 


AX  V.  MEYER  &  LANGB. 
(Supreme  Coiurt,  Appellate  Division,  First  Department.     October  U,  1917.) 
Depositions  «=93S — Coumissioivs  to  Taxk  Testuiony — YjMkxuiQ  Ohdss. 

In  an  action  involving  taking  evidence  in  Holland  during  the  war, 
where  tbe  right  of  action  ml^ht  be  outlawed  before  the  end  of  tbe 
war,  and  several  efforts  have  been  made  to  obtain  the  evidence,  a  motion 
to  vacate  an  order  granting  a  commission  and  stay  of  proceedings  will 
be  denied,  unless  the  defendant  drops  certain  formal  denials,  whldi 
render  the  commission  in  Holland  necessary,  where  it  appears  from  a 
part  of  defendant's  answer  that  such  denials  are  merely  formal. 

Action  by  Louis  Ax  against  Meyer  &  Lange.  From  an  order  for  a 
commission  to  take  evidence  in  Holland,  appeal  is  taken.  On  motion 
by  defendant  to  vacate  an  order  in  this  court,  upholding  the  order 
appealed  from  and  granting  a  stay  of  proceedings.  Granted  on  condi- 
tions. 

See,  also,  177  App.  Div.  713,  164  N.  Y.  Supp.  865. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Clarence  A.  Appleton,  of  New  York  City,  for  appellant. 

Edward  W.  Drucker,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  sues,  as  assignee  of  a  merchant  in  Hol- 
land, for  damages  for  the  agreed  price  of  400  hogsheads  of  sauerkraut 
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sold  for  shiixneiit  in  this  country  in  1913.  Issue  was  joined  in  October, 
1915,  and  the  cause  noticed  for  trial  for  the  January  term,  1916.  The 
answer  corttains  a  series  of  denials,  which,  if  persisted  in,  woilld  make 
it  necessary  for  plaintiff  to  prove  the  making  of  the  contract  and  the 
shipment  of  the  merchandise.  To  make  this  proof  it  will  be  necessary 
for  plaintiff  to  take  the  evidence  of  witnesses  in  Holland,  and  if  he 
cannot  procure  that  testimony  he  will  apparently  be  compelled  to  sub- 
mit to  a  nonsuit.  The  interference  with  the  means  of  intercommunica- 
tion between  this  country  and  Holland,  arising  out  of  the  present  war, 
makes  it  very  difficult  for  plaintiff  to  obtain  from  his  assignor  in  Hol- 
land the  specific  information  to  enable  him  to  prepare  proper  inter- 
rogatories. 

After  two  ineffecutal  efforts  to  obtain  an  order  for  a  commission, 
plaintiff  finally  obtained  such  an  order,  but  without  a  stay  of  proceed- 
ings. On  appeal,  this  court,  on  May  4,  1917,  amended  the  order  for  a 
commission  by  granting  a  stay  of  proceedings  (177  App.  Div.  713,  164 
N.  Y.  Supp.  865),  with  leave  to  defendant  to  move  to  vacate  it  in  case 
the  execution  and  return  of  the  commission  should  be  unreasonaUy 
delayed.  Since  that  time  the  plaintiff  has  taken  no  steps  to  procure  the 
issuance  of  the  commission  and  the  settlement  of  the  interrogatories. 
He  gives  as  the  reason  for  this  failure  to  proceed  the  fact  that  he  has 
written  several  letters  to  Holland  for  the  necessary  information,  but 
has  been  unable  to  get  any  replies  thereto,  and  he  asks  in  effect  that  the 
stay  be  continued  until  after  the  end  of  the  war,  when  regular  mail 
communication  between  this  country  and  Holland  shall  have  been  re- 
stored. 

We  can  appreciate  the  plaintiff's  embarrassment,  although  we  can- 
not close  our  eyes  to  the  fact  that  it  arises  in  some  part  from  his  own 
delay  in  bringing  suit  and  prosecuting  it.  The  cause  of  action  accrued 
some  eight  months  before  the  present  war  began,  and  the  action  was 
not  begun  for  nearly  two  years  after  the  cause  of  action  accrued. 
It  is  a  matter  of  common  knowledge  that  a  long  time  elapsed 
after  the  commencement  of  the  war  before  mail  communications  be- 
tween this  country  and  Holland  became  seriously  interrupted.  If  the 
plaintiff  be  compelled  to  submit  to  a  nonsuit,  he  would  meet  the  same 
embarrassment  if  he  began  another  suit  while  the  war  lasts,  and  the 
statute  of  limitations  may  run  before  the  war  is  over.  On  the  other 
hand,  the  defendant  should  not  be  subjected  to  the  danger  of  losing 
the  testimony  of  witnesses  now  available. 

It  appears  quite  clearly,  from  a  second  and  separate  defense  contain- 
ed in  the  defendant's  ahswer,  that  there  is  no  real  question  as  to  the 
making  of  the  contract,  and  of  the  attempt  on  the  part  of  plaintiff's  as- 
signor to  fulfill  it  by  shipping  the  requisite  quantity  of  sauerkraut,  and 
the  real  and  only  controversy  in  the  case  is  as  to  whether  or  not  the 
goods  so  shipped  were  of  merchantable  quality.  Under  all  the  circum- 
stances, the  defendant  should  not  insist  upon  its  formal  denials. 

The  motion  to  vacate  the  stay  will  therefore  be  granted,  if  defendant 
will  stipulate  that  the  contract  was  made  as  alleged  in  the  complaint ; 
the  plaintiff's  assignor  attempted  to  fulfill  it,  and  did  actually  ship 
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2CX)  hogsheads  of  sauerkraut  to  defendant ;  and  that  defendant  refused 
to  accept  delivery  thereof  solely  by  reason  of  the  condition  of  the 
goods.    Otherwise,  the  motion  will  be  denied.    Settle  order  on  notice. 


(101  Misc.  Rep.  258) 

In  re  LUMMIS  et  at 

(Surrogate's  Court,  New  York  County.    September  17,  1017.) 

1.  WiLi/S  <S=>91 — ^Necessitt  ov  WBrriNa. 

Tbe  requirement  that  a  will  be  In  writing  Is  not  a  mie  of  tbe  law  of 
eTldence,  but  is  aubstantlve  law  relating  to  the  statute  of  wills ;  the  law 
of  evidence  requiring  no  writing  for  any  transaction. 

2.  Wills   «=>487(1) — Pakol  Evidence  to   Aid   Constbuction — ^"Equitt"— 

"Law  op  Natube" — ^"C3ommon  Law  of  Evidence." 

E>eparture8  from  rule  under  the  statute  of  wills  against  the  variance 
of  a  will  by  parol  evidence  do  not  depend  on  the  law  of  evidence,  bnt  on 
equitable  principles  excogitated  by  tbe  judges  themselves  from  those  Ideal 
Juristic  conceptions  known  roughly  as  "equity,"  and  once  as  the  'law 
of  nature";  such  departures  not  being  found  In  the  "common  law  of 
evidence,"  which  Is  only  a  combination  of  rules  regulating  tbe  admissi- 
blltty  of  evidence  In  trials  In  certain  courts  of  law. 

[EJd.  Note. — For  other  definitions,  see  Words  and  Phrases,  Law  of  Na- 
ture;   first  and  Second  Series,  Equity.] 

3.  CouBTs  ®=»89 — Precedents. 

Where  a  Surrogate's  Court  sits  as  a  court  of  construction  of  a  will,  it 
Is  bound  by  rules  of  construction  adopted  in  other  courts  of  construction. 

4.  Wills   <S=>440 — Constbuctton — Intention   of   Testatob — Lanottaob  or 

IRBTEUMENT. 

In  construing  a  will,  the  testator's  Intention,  Inferable,  If  possible,  from 
the  will,  is  to  govern, 

5.  Contracts  €=>147(2) — Constehction — Oenebal  Kitle. 

The  rule  that,  in  construing  written  Insti-unients,  the  Intent  should  be 
deduced,  if  possible,  from  the  written  expression,  applies  to  all  written 
unilateral  Instruments  of  a  dispositive  character,  including  instruments 
required  by  statute  to  be  In  writing,  but  does  not  apply  where  intent  is 
not  Inferable  to  some  extent  from  the  writing  itself. 

6.  Wills  ig=>487(l) — Pabol  Evidence  to  Aid  Constbuction. 

Generally,  testator's  Intent  is  not  Inferable  from  his  written  will, 
justifying  admission  of  extrinsic  evidence,  where  the  written  expression, 
with  its  purely  verbal  deflnitions  of  value,  fixed  by  lexicographers,  or 
custom,  is  not  deemed  by  the  court  to  be  consistent  with  tbe  real  intent 

7.  WoBDS  AND  Phrases  — "Constboction." 

"Construction"  Is  nothing  other  than  an  attempt  by  the  Judge  In  equity 
to  bring  the  text  and  intent  of  a  dubious  writing  into  precise  harmony 
with  equity,  with  equitable  principles,  and  the  higher  principles  of  Jus- 
tice and  reason,  although  such  process  cannot  be  invoked  arbitrarily. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Construction.] 

8.  Wills  «=»488 — Pabol  Evidence  to  Aid  Conbtbxtctior. 

The  fact  that  a  will  may  be  inequitable  does  not  allow  the  introduction 
of  extrinsic  evidence  to  aid  construction,  where  the  wlU  is  absolutely 
clear  on  Its  face. 

9.  Wills  ^=»488 — "Extrinsic  Evidence"  to  Aid  Constbuction. 

Only  where  a  will  is  dubious  or  ambiguous  in  its  written  expression, 
with  reference  to  future  operation  of  persons  and  things  named  therein, 
will  extrinsic  circumstances  at  time  of  making  will,  such  as  the  state  ot 
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testator's  property,  Ms  family,  etc,  be  considered  In  aid  of  construction, 
and  evidence  of  anything  outside  of  the  writing  Is  always  a  resort  to 
"extrinsic  evidence." 

[Ed.  Note. — Sy>r  other  definitions,  see  Words  and  Phrases,  Extrinsic 
Evidence.] 

10.  WiLM  e=>436 — CoNSTKTJcrroN — Civil  Law. 

Occasionally,  In  the  absence  of  precedent,  the  dvll  law  may  be  con- 
trolling In  the  construction  of  a  will. 

11.  Wills   «=»488 — Oonstbuction — ^Deci.abation8  ot  Teotatob. 

Testator's  declarations,  as  evidence  of  his  Intention,  made  either  be- 
fore or  after  execution,  are  only  admissible  at  common  law  where  there 
is  a  latent  ambiguity,  or  where  a  person  or  thing  Is  described  In  terms 
egaally  applicable  to  two  or  more. 

X2.  Wills  «=»487(2) — Pabol  Bvidknck  to  Aid  Consteuotion — Sitttation  at 
TiMx  OF  ExECtrrroN. 

Evidence  of  surrounding  drcamstances  at  time  of  execution  of  a  will, 
such  as  financial  and  family  conditions,  was  receivable  to  show  inten- 
tion to  make  trust  legacies  chargeable  on  realty,  where  the  will  "was 
silent  as  to  such  intent. 

13.  WiLia    ®=3487(3) — Constbtjotion — ^Testatob's   Dkclabationb — I^gacixs 
Cbaboeabia  on  Realtt. 

Testator's  declarations  as  to  extravagance  of  family  Aeld  admissible 
to  show  surrounding  circumstances  at  time  of  execution  of  will.  In  order 
to  determine  whether  trust  legacies  were  chargeable  on  realty. 

14.  Wills   ®=»820(1) — Legacies   Charoeu   on   Peopkett — ^Modification    bt 
Testatob's  Declabattons. 

Rule  making  legacies  primarily  payable  out  of  personalty  may  be 
modified  in  application  by  proof  of  testator's  declarations  that  he  be- 
lieved legacies  payable  out  of  realty  as  well  as  personalty. 

15.  Wills  €=»820(1) — Constbuction — Lboact  Chaeqeable  on  Realxt — Evi- 

dence. 

Where  testator's  intention  to  charge  trust  legacies  on  realty  was  not 
clear,  either  from  the  will  or  from  extrinsic  evidence,  held  not  so  charge- 
able. 

16.  Wills  €=>820(3) — Constbuction — Legacies  Chabobablb  on  Realty. 

Amount  of  personalty  on  hand  at  time*  of  execution  of  will  is  doml-. 
natlng  factor  as  to  whether  a  legacy  is  chargeable  on  realty;  blending 
of  realty  and  personalty  in  residuary  clause,  power  of  sale,  and  direction 
to  pay  inheritance  tax  out  of  residuary  estate  not  being  absolutely  con- 
trolling. 

17.  Wills  <g=»487(l) — Constbuction — ^Lboaot  Oeaboeablb  on  Realty — Evi- 
dence— Subsequent  Events. 

Events  subsequent  to  making  of  will  were  Inadmissible  to  show  testa- 
tor's Intention  to  make  trust  legacies  chargeable  on  realty. 

18.  Wills  ®=»455 — Constbuction — Implied  Disposition. 

Where  testator  falls  to  state  legal  consequences  of  Instrument  In  cer- 
tain contingencies,  court  may  place  Itself  in  his  position  and  read  as  a 
portion  of  the  will  what  the  language  requires. 

19.  Wills  €=>439 — Constbuction — Testatob's  Intent. 

Where  precedents  must  be  relied  upon  exclusively  for  extracting  In^ 
tended  legal  effect  of  a  will  from  its  language,  the  court  should  not  make 
a  pretense  of  ascertaining  the  real  Intention,  where  none  exists. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Benjamin 
R.  Lummis  and  the  Farmers'  Loan  &  Trust  Company,  as  executors  and 
trustees  of  the  will  of  William  Lummis,  deceased.  Decree  finding  that 
trust  legacies  were  not  charges  upon  realty. 
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Bayard  I<.  Peck,  of  New  York  City,  for  petitioner. 

Geller,  Rolston  &  Horan,  of  New  York  City  (James  F.  Horan  and 
Charles  A.  Capron,  both  of  New  York  City,  of  counsel),  for  Farmers' 
Loan  &  Trust  Co. 

William  C.  Orr,  of  New  York  City,  for  Elizabeth  C.  Lummis. 

FOWLER,  S.  The  question  arising  upon  this  accounting  involves 
the  determination  whether  or  not  three  bequests  to  trustees  aggr^at- 
ing  $140,000,  are  charged  upon  the  feal  estate  of  which  the  testator  died 
seised  and  possessed.  The  answer  depends  primarily  on  the  terms  of 
the  will  of  William  Lummis. 

Paragraph  10  of  the  will  provides  for  a  trust  fund  of  $50,000,  to  be 
held  in  trust  during  two  lives.  The  income  is  given  to  the  testator's 
son,  William  Maxwell  Lummis,  during  his  life,  and  upon  his  death  to 
his  children,  if  any,  and  if  none,  the  trustees  are  directed  to  divide  the 
annual  income  amongst  the  testator's  living  children,  or  their  issue. 
Upon  the  termination  of  the  trust  the  principal  sum  is  bequeathed  to 
testator's  children  then  living.  In  paragraph  11  of  the  will  a  sim- 
ilar trust  is  provided  for  in  the  sum  of  $40,000  for  the  benefit  of 
testator's  daughter,  Harriet  Lummis.  In  paragraph  12  another  similar 
trust  is  created  in  the  sum  of  $50,000  in  favor  of  the  testator's  son 
John.  Paragraph  13  is  the  residuary  clause.  This  clause  is  similar  to 
the  preceding  clauses,  except  that  the  sum  placed  in  trust  is  not  speci- 
fied, but  is  stated  to  be  the  residuary  estate.  In  all  four  of  the  para- 
graphs a  trust  is  created  for  two  lives,  and  upon  the  termination  of  tlie 
trust  the  remainder  interest  is  given  to  the  testator's  children.  In  ad- 
dition to  the  foregoing  provisions  there  are  pecuniary  legacies  bequeath- 
ed by  the  will  which  aggregate  in  all  $3,500. 

As  the  net  personal  estate  is  considerably  less  than  the  amount  nec- 
essary for  the  payment  of  the  legacies,  the  question  arises  whether  or 
not  the  residuary  estate  is  to  be  encroached  upon  and  whether  or  not 
there  is  a  charge  upon  the  real  estate  therein  devised.  The  judgment 
depends  upon  the  intention  of  the  testator  as  determined  primarily 
from  the  provisions  of  the  will,  and  possibly  from  the  circumstances 
surrounding  him  when  he  made  the  will.  Carley  v.  Harper,  219  N.  Y. 
295,  114  N.  E.  351. 

On  the  assumption  that  parol  evidence  was  admissible,  some  parol 
testimony  of  extrinsic  facts,  in  addition  to  those  derivable  from  an 
inspection  of  the  account,  was  offered  in  evidence  at  the  hearing.  This 
evidence  was  all  received  subject  to  the  surrogate's  final  decision  upon 
its  admissibility.  On  the  part  of  the  widow  there  was  given  in  evi- 
dence a  statement  showing  that  four  months  prior  to  the  date  of  the 
will  the  personal  estate  of  Mr.  Lummis  amounted  to  $209,995.  There 
was  given  in  evidence  by  the  trustees  the  statement  of  tiie  testator's 
personalty  as  it  existed  at  the  time  he  made  his  will.  At  that  time  it 
appears  that  the  personalty  had  decreased  to  about  $175,000.  From 
the  testimony  of  Mr.  Ratigan,  a  friend  of  the  testator,  it  appeared 
that  Mr.  Lummis  had  complained  about  the  extravagance  of  his  fam- 
ily. This  testimony  was  offered  by  the  trustees  for  the  purpose  of 
showing  that  the  testator  knew  that  his  estate  was  dwindling,     Fiir- 
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ther  testimony  to  the  same  effect  was  offered  from  the  mouth  of  Mr. 
Peck,  the  attorney  who  drew  the  testator's  will.  Mr.  Peck  testified  to 
a  conversation  he  had  with  testator  the  day  before  the  will  was  execut- 
ed. At  that  time  the  testator  stated  to  him  in  substance  that  the  extrav- 
agance of  his  family  was  compelling  him  to  live  beyond  his  means 
and  use  up  his  principal.  It  also  appears  from  the  affidavit  submitted 
by  the  widow,  which  was  accepted  in  Ueu  of  her  testimony,  that  she 
has  practically  no  estate  of  her  own.  The  account  shows  a  gross  per- 
sonal estate  valuation  of  $174,858.24.  The  amount  actually  realized 
is  $5,914.04  less.  The  funeral  expenses  and  expenses  of  administra- 
tion and  debts  paid  amount  to  $28,732.06.  The  transfer  tax  was  $1,- 
100.  Thus  the  general  estate  for  distribution  amounts  to  $139,112.14. 
As  that  sum  includes  $6,170  as  a  valuation  of  specific  legacies,  the  net 
general  estate  is  really  $132,942.14,  subject  to  conmiissions  and  ex- 
penses. That  is  the  amount  out  of  which  provisions  for  legatees, 
amounting  to  $143,500,  are  to  be  satisfied,  unless  the  deficiency  is 
charged  against  the  realty. 

[1,2]  Before  passing  upon  the  competency  of  the  extrinsic  evi- 
dence offered  on  the  hearing  in  this  matter,  it  may  be  well  to  examine 
the  principles  generally  controlling  the  admissibility  of  extrinsic  evi- 
dence in  cases  of  construction,  as  there  is  very  often  some  misappre- 
hension concerning  them.  The  rule  requiring  a  last  will  to  be  in  writ- 
ing is  not  a  rule  of  the  law  of  evidence.  The  law  of  evidence  requires 
no  writing  for  any  transaction.  It  is  the  substantive  law,  the  statute  of 
frauds,  or,  in  this  instance,  the  statute  of  wills,  which  requires  a  testa- 
mentary disposition  to  be  contained  in  a  writing  duly  attested.  This 
being  so,  the  ordinary  question  submitted  in  courts  of  construction  in 
regard  to  wills  is :  How  far  the  express  command  of  the  state,  that  the 
transaction  shall  be  in  writing,  may  be  departed  from  by  the  introduc- 
tion of  evidence  not  in  writing,  if  such  evidence  is  calculated  to  supple- 
ment the  written  expression  of  the  intent  of  the  testator?  The  de- 
partures from  the  express  command  of  the  statute  are  determined  by 
no  principle  of  the  law  of  evidence,  but  by  principles  of  an  equitable 
character,  excogitated  by  the  judges  themselves  from  those  ideal  juris- 
tic conceptions,  known  roughly  to  us  as  equity,  and  once  as  the  "law 
of  nature."  But  neither  these  departures,  nor  the  conceptions,  are  to 
be  found  in  the  pure  law  of  evidence,  for  the  common  law  of  evidence 
is  only  a  combination  of  rules  regulating  the  admissibility  of  evidence 
in  trials  in  certain  courts  of  law.  When  extrinsic  evidence  is  not  per- 
mitted to  vary  a  will  in  writing,  it  is  not  a  rule  of  evidence  which  ex- 
cludes it,  but  the  statute  of  wills. 

[3]  When  a  court  of  probate  sits  as  a  court  of  construction  (except 
as  to  construction  of  legacies)  it  is  not  sitting  in  its  natural  forum,  and 
outside  of  its  peculiar  forum,  such  as  matters  of  construction  for  ex- 
ample, it  is  bound  by  the  ordinary  rules  of  courts  of  construction,  or, 
in  other  words,  by  those  adopted  in  courts  of  equity.  In  probate 
matters  these  rules  are  not  a  criterion.  Hurst  v.  Beach,  5  Madd.  351 ; 
Guardhouse  et  al.  v.  Blackburn  et  al.,  L.  R.  1  P.  &  D.  109.  In  this  mat- 
ter the  Surrogate's  Court  sits  not  as  a  probate  court,  but  as  a  court  of 
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construction,  and  consequently  the  rules  adopted  in  Other  courts  of  con- 
struction are  now  applicable  here. 

[4,  6]  In  courts  of  construction  the  right  of  a  party  to  introduce 
extrinsic  evidence  not  in  writing,  for  the  purpose  of  aiding  the  con- 
struction or  interpretation  of  a  document  required  by  positive  law  to 
be  wholly  in  writing,  is  involved  in  some  obscurity.  Before  taking  up, 
for  brief  consideration,  the  rules  applicable  to  such  extrinsic  evidence, 
let  me  advert  to  a  corollary  of  the  primary  rule,  generally  laid  down  by 
the  judges  in  courts  of  construction,  in  reference  to  the  interpretation 
or  construction  of  wills :  The  intent  of  the  testator,  inferable  if  possi- 
ble from  the  will,  is  to  govern  construction ;  and  such  intent  is  to  be 
deduced,  if  possible,  from  his  written  expression.  This  rule,  it  will 
be  observed,  is  hot  peculiar  to  wills ;  it  applies  to  all  written  unilateral 
instruments  of  a  dispositive  character.  It  applies  a  fortiori  when  an 
instrument  is  required  by  statute  to  be  in  writing.  The  difficulty  with 
the  principle  last  stated  is  that  it  is  provisional.  It  does  not  profess 
to  include  any  case  where  the  intent  is  not  inferable  to  some  extent 
from  the  writing  itself.  Hence  the  common-law  courts  have  laid  down 
certain  other  principles  regulating  exceptions  to  the  general  rule, 
and  these  subordinate  rules  so  regulating  the  exceptions  are  far  more 
complicated,  and  even  less  well  understood,  than  the  general  princi^ 
pie  itself.  Volumes  have  been  written  on  the  exceptions,  some  of 
them  entirely  devoid  of  method,  some  of  them  faulty  in  logic,  and 
very  few,  if  any,  altogether  scientific  or  philosophical  in  treatment. 

The  reputed  disregard  of  the  science  of  interpretation,  in  common- 
law  countries,  is  most  apparent  when  we  think  of  the  federal  Constitu- 
tion. No  document  extant  has  ever  been  subjected  to  more  intelli- 
gent and  critical  interpretation  than  the  federal  Constitution  of  the  Unit- 
ed States,  and  yet  there  is  not  one  published  text-book  whidi  deals  scien- 
tifically with  the  fundamental  principles  governing  such  interpretation 
and  construction.  There  are  volumes  enough  stating  topically  the  rules 
laid  down  empirically,  their  application  and  their  cross-application,  but 
none  attempting  to  refer  the  rules  themselves,  abstractly  and  scientifical- 
ly, to  the  metaphysical  or  general  principles  governing  the  interpretation 
of  written  documents.  Indeed,  which  of  the  rules  are  a  priori  and  incon- 
trovertible nowhere  appears.  That  this  lack  of  scientific  interest  in  the 
general  science  of  interpretation  is  bound  to  be  remedied  in  course  of 
time  must  be  apparent.  But  to  recur  to  the  principles  governing  ex- 
trinsic evidence: 

[8-8]  When  we  come  to  inquire,  "When  is  the  intent  of  the  testa- 
tor not  inferable  wholly  from  his  written  will?"  we  find  it  a  most  diffi- 
cult resolution.  But  it  may  be  affirmed  generally  that  it  is  whenever 
the  written  expression,  with  its  purely  verbal  definitions  of  values,  affix- 
ed to  them  by  lexicographers  or  by  custom,  is  not  deemed  by  the  court 
to  be  consistent  with  the  real  intent — ^then  the  door  is  opened,  sub  modo, 
to  evidence  beyond  the  writing.  The  interpretation  or  construction, 
in  other  words,  then  invokes  the  judicial  processes  known  as  equitable. 
Construction  is  nothing  other  than  an  attempt  by  the  judge  in  equity 
to  bring  the  text  and  the  intent  of  a  dubious  writing  into  precise  har- 
mony with  equity,  with  equitable  probabilities,  and  with  the  higher 
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principles  of  justice  and  reason.  But  a  resort  to  this  extraordinary 
process  cannot  be  invoked  arbitrarily.  Otherwise  the  statute  of  wills 
would  be  practically  nullified  by  the  reception  of  evidence  not  in  writ- 
ing. There  must  be  a  case  shown  for  equitable  interference.  The  writ- 
ten expression  must  be  at  least  dubious.  If  the  will  on  its  face  is  ab- 
solutely clear  and  not  dubious  in  itself  or  with  reference  to  any  external 
circumstances,  then  no  matter  how  inequitable  the  will  may  be,  at 
common  law  the  door  is  not  to  be  opened  for  its  amelioration  beyond 
that  possible  from  the  written  expression  itself.  This  same  general 
principle  was  fully  stated  in  the  Roman  law :  "Ubi  in  verbis  nulla  am- 
biguitas,  ibi  nulla  occurrit  voluntatis  quaestio."  Vattel  states  the  same 
general  principle:  "Non  licet  interpretatari  quae  interpretatione  non 
egent."  Our  courts  and  most  courts  of  the  common  law  system  act  on 
the  same  principle.  Champlin  v.  Champlin,  1  Sheldon  (Buffalo  Ct.) 
355;  Higgins  v.  Dawson,  [1902]  A.  C.  1. 

[9]  But  it  has  been  said  by  an  American  jurisprudent  of  celebrity 
that  "written  expression  has  no  meaning  until  translated  into  things." 
On  this  theory  it  is  sometimes  claimed,  and  I  venture  to  think  errone- 
ously, that  in  every  case  where  a  will  or  other  dispositive  writing  is  up 
for  construction  or  interpretation  certain  extrinsic  things  may  be  given 
in  evidence  in  aid  of  interpretation  or  construction,  viz.  the  situation 
of  the  maker  of  the  instrument,  or  the  testator,  the  nature  of  his  prop- 
erty and  the  family  surroundings  when  the  will  was  made.  Hawkins 
on  Wills,  14;  Wolfe  v.  Van  Nostrand,  2  N.  Y.  at  page  440.  I  think 
this  does  not  state  accurately  the  c<»nmon  law,  unless  it  is  first  made 
to  appear  that  the  intent  of  the  testator  or  the  true  operation  of  the 
instrument  is  not  deducible  wholly  from  the  written  expression.  Evi- 
dence of  anything  outside  of  the  writing  is  always  a  resort  to  extrinsic 
evidence,  and  this  is  never  permitted  by  the  common  law  until  some 
doubt  is  shown  prima  facie.  The  principle,  as  I  understand  it,  in 
our  common  law  is  that  when  it  is  made  to  appear  on  the  hearing  that 
there  is  something  dubious  or  ambiguous  in  the  written  expression 
with  reference  to  its  future  operation  or  action  on  persons  and  things 
named  in  the  will,  then,  and  not  until  then,  the  court  will  look  at  the 
state  of  testator's  property,  his  family  and  the  like  at  the  time  the 
will  was  made.  The  old  cases  on  this  head  are  collected  by  Phillimore 
(Principles  of  Jurisp.  p.  364).  But  where  there  is  no  ambiguity  the 
rule  is  otherwise.  Higgins  v.  Dawson,  [1902]  A.  C.  1 ;  N.  E.  Railway 
V.  Hastings,  [1900]  A.  C.  260;  Shore  v.  Wilson,  9  C.  &  F.  355,  365 ; 
Matter  pf  Raab,  79  Misc.  Rep.  185,  188,  139  N.  Y.  Supp.  869;  In  re 
Farmer's  Will,  99  Misc.  Rep.  at  page  445,  163  N.  Y.  Supp.  1089 ;  Tole 
v.  Hardy,  6  Cow,  341;  Ritch  v.  Hawxhurst,  114  N.  Y.  512,  21  N. 
E.  1009;  Champlin  v.  Champlin,  1  Sheldon,  355;  Underbill  on  Wills, 
§  456,  and  cases  cited;  Morris  v.  Sickly,  133  N.  Y.  at  page  459,  31 
N.  E.  332 ;  Fries  v.  Osbom,  190  N.  Y.  35,  82  N.  E.  716,  19  h.  R. 
A.  (N.  S.)  457.  I  have  now  alluded,  very  briefly,  it  is  true,  to  prac- 
tically all  of  the  substantive  law  regarding  the  receipt  of  extrinsic 
evidence  in  the  course  of  the  interpretation  of  written  documents.  All 
the  residue  of  the  principles  stated  in  the  modem  books  are  mere  in- 
ferences, corollaries  or  exceptions,  sometimes  collected  under  the  head 
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of  evidence,  but  really  having  little  to  do  with  thfe  substance  of  the 
law  of  evidence. 

[10]  That  a  writing  is  to  be  construed  according  to  the  intention 
of  the  writer  certainly  is  not  new,  for  I  find  that  it  was  stated  to  be 
settled  law  2,000  years  ago  (Quintiliani  Oritoriae  Institutionis,  Lib. 
VII,  Caput  V  et  Caput  VI),  and  this  fact  the  Corpus  luris  abundantly 
confirms  (D.  50,  17,  96).  The  civilians  are  of  great  authority  in  courts 
of  this  character.  There  is,  I  may  observe,  much  of  interest  on  the 
law  of  wills  in  such  out  of  the  way  Latin  books' as  those  of  Quintilian 
or  Valerius  Maxirtius,  devoted  to  entirely  different  subjects.  The  Di- 
gest is  often  clarified  by  matter  found  in  Latin  literature  of  a  general 
nature.  In  this  court  and  courts  of  like  character  the  Latins  and  the 
civilians  are  frequently  consulted  (Hurst  v.  Bead,  5  Madd.  321),  as  in 
processes  of  interpretation  the  Roman  law  and  the  civilians  have  greatly 
influenced  the  common  law  (Williams  on  Wills,  94).  But  I  am  bound 
in  this  matter  wholly  by  the  principles  laid  down  by  our  courts  of 
construction,  although  occasionally,  in  the  absence  of  precedent,  the 
civil  law  may  be  here  controlling.  Matter  of  Van  Ness,  78  Misc.  Rep. 
at  page  600,  139  N.  Y.  Supp.  485.  Matter  of  Swartz,  79  Misc.  Rep.  at 
page  388,  139  N.  Y.  Supp.  1105. 

But  in  this  cause  now  before  the  surrogate  there  is  no  need  to  go 
beyond  the  modem  reports,  as  it  seems  to  be  a  cause  where  there  is 
something  dubious  to  consider.  Consequently  the  extrinsic  evidence 
of  the  circumstances  surrounding  the  testator  at  the  time  he  made  his 
will  is  here  admissible  to  prove  or  disprove  an  intention  to  charge  lands. 
McCom  V.  McCorn,  100  N.  Y.  511,  513,  3  N.  E.  480;  Brill  v.  Wright, 

112  N.  Y.  129,  135,  19  N.  E.  628,  8  Am.  St.  Rep.  717;  Irwin  v.  Til- 
ler, 188  N.  Y.  29.  33,  80  N.  E.  376;  Ely  v.  Megie,  219  N.  Y.  112,  127, 

113  N.  E.  800. 

[11]  But  what  is  most  generally  meant  in  modern  law  by  extrinsic 
evidence  in  aid  of  interpretation  of  a  will  is  not  the  circumstances 
surrounding  testator,  but  direct  evidence  of  the  testator's  intention: 
i.  e.,  his  declarations  made  outside  of  the  written  expression  contained 
in  the  will  itself.  Now,  I  apprehend  that  it  is  well  settled  in  our  com- 
mon law,  whatever  the  principle  may  be  in  other  systems  of  law,  that 
no  direct  evidence  of  a  testator's  intention,  as  evidenced  by  his  dec- 
larations, made  either  before  or  after  the  execution  of  his  will,  is  ad- 
missible in  our  system,  in  a  case  of  construction,  except  where  there 
is  a  latent  ambiguity  or  where  a  person  or  thing  is  described  in  the 
will  in  terms  equally  applicable  to  two  or  more.  That  is  the  only  in- 
stance when  such  evidence  is  admissible.  Thayer,  Ev.  482; 
Matter  of  Vosseler,  89  Misc.  Rep.  674,  676,  152  N.  Y.  Supp. 
208;  Williams  v.  Freeman,  83  N.  Y.  at  page  569;  Strahan.  Law 
of  Wills,  122.  At  this  point  we  may  observe  that  at  common  law 
there  are  two  schools  of  thought  dealing  with  interpretation:  The 
liberal  school,  which  in  cases  of  ambiguity  would  admit  any  evidence 
whatever  provided  it  is  relevant;  and  the  strict  school,  which  would 
confine  the  admission  of  extrinsic  evidence  within  the  narrowest  pos- 
sible limits.  Most  common  lawyers  belong  to  the  latter  school.  The 
civilians  generally  belong  to  the  more  liberal  school..  But  I  apprehend 
that  in  my  seat  I  am  to  go  not  by  my  personal  preference,  which  would 
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lean  to  the  liberal  side,  but  by  the  adjudications.    Now  our  adjudica- 
tions on  this  head  are  express. 

In  this  matter  the  extrinsic  evidence  was  offered  and  taken  subject 
to  the  objection  to  testator's  oral  declarations  offered  to  show  the  in- 
tent of  his  will.    As  there  was  no  jury  in  this  matter  I  permitted  such 
evidence  to  be  taken,  subject  to  all  objections  to  its  final  reception.    It 
made  no  real  difference  in  a  case  before  the  surrc^te  alone,  if  evi- 
dence was  taken  subject  to  further  consideration,  even  if  it  proved  in 
the  end  to  be  incompetent,  for  it  might  then  be  disregarded.     Mean- 
while its  reception  or  rejection  had  been  the  subject  of  a  more  careful 
consideration  than  the  e^tigencies  of  the  ordinary  trial  at  bar  permitted. 
[12,  13]  After  due  consideration  I  conclude  that  the  parol  evidence 
referred  to  as  taken  on  the  hearing  is  properly  before  the  court  in  this 
case.     Such  evidence  is  explanatory  of  the  circumstances  surround- 
ing the  testator  at  the  time  the  will  was  made,  and  it  is  well  settled 
that  such  evidence  is  receivable  for  the  purpose  of  determining  the 
testator's  intention  to  charge  legacies  upon  his  realty  whenever  a 
doubt  is  disclosed.    Though  the  use  of  parol  evidence  in  the  construc- 
tion of  wills  is  very  limited,  it  is  permissible  to  examine  into  the  cir- 
cumstances surrounding  the  execution  of  the  will  when  a  doubt  is  dis- 
closed.   Matter  of  Turner,  dissenting  opinion  of  Miller,  J.,  142  App. 
Div.  645,  127  N.  Y.  Supp.  641,  affirmed  206  N.  Y.  93,  99  N.  E.  187, 
41  h.  R.  A.  (N.  S.)  1049;   Matter  of  Farmer's  Will,  99  Misc.  Rep. 
437,  163  N.  Y.  Supp.  1089.    The  declarations  of  the  testator,  which 
have  been  testified  to,  showing  that  the  testator  appreciated  the  extrav- 
agance of  his  family,  were  not  offered  as  declarations  of  testamentary 
intention,  but  for  thif  purpose  of  showing  one  of  the  surrounding  cir- 
cumstances attending  the  execution  of  the  will.     Such  declarations 
of  a  testator  are  not  received  as  his  expressions  of  his  intention  either 
to  charge  or  not  to  charge  legacies  upon  the  land.    They  are  received 
in  order  to  show  testator's  knowledge  and  appreciation  of  the  extent 
of  his  property.     This  is  deemed  a  proper  circumstance  to  be  con- 
sidered on  the  question  now  before  the  court.    Even  viewing  them  as 
declarations  of  intention,  it  would  seem  that  such  evidence  might  be 
admissible  on  the  theory  of  "rebutting  an  equity."    Wigmore  on  Evi- 
dence, §  2475. 

[14]  The  rule  which  makes  legacies  primarily  payable  out  of  per- 
sonalty may  be  modified  in  its  application  by  proof  of  declarations  of 
a  testator  that  he  believed  the  legacies  to  be  payable  out  of  realty  as 
well  as  personalty.  But  the  theory  for  receiving  declarations  of  in- 
tention in  such  a  case  as  this  is  that  declarations  of  testator's  inten- 
tion are  admissible  where  there  is  a  latent  ambiguity.  Matter  of 
Turner,  supra.  Whether  or  not  legacies  are  to  be  paid  out  of  realty 
is  a  latent  ambiguity.  Where  there  is  nothing  in  the  will  to  determine 
out  of  what  property  the  legacies  are  to  be  paid,  and  there  is  shown 
to  be  insufficient  personalty  for  that  purpose,  an  ambiguity  immedi- 
ately arises  dehors  the  will. 

[15]  After  full  consideration  of  all  the  evidence  in  the  case,  I  be- 
lieve there  is  not  sufficient  upon  which  to  base  a  finding  that  the  lega- 
cies are  to  be  paid  out  of  the  real  estate.  As  is  the  case  with  all  ques- 
t'ons  of  intention,  no  precedents  are  absolutely  controlling  in  other,  cas- 
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es,  for  all  differ.  The  rule  of  law  which  induces  courts  of  this  state 
to  charge  legacies  upon  land  has  been  so  frequently  reiterated  that  the 
principles  involved  are  clear  and  have  been  exhaustively  stated.  Only 
recentiy  in  Carley  v.  Harper,  supra,  the  Court  of  Appeals,  through 
his  honor,  Judge  Pound,  very  succinctly  stated  and  summarized  the 
guiding  principles  most  commonly  invoked.  It  has  been  stated  that  the 
burden  is  upon  the  legatees  claiming  the  charge  upon  land.  Brill  v. 
Wright,  112  N.  Y.  129,  19  N.  E.  628,  8  Am.  St.  Rep.  717.  But  even  if 
the  language  of  the  court  in  that  case  is  susceptible  of  the  meaning, 
that  such  burden  rests,  both  as  a  matter  of  fact  and  of  law,  on  the  lega- 
tees, the  more  recent  decisions  of  the  Court  of  Appeals,  culminating  in 
Carley  v.  Harper,  seem  to  lighten  such  burden,  if  not  to  remove  it  en- 
tirely. 

The  situation  of  the  rule  at  the  present  time  seems  to  be  this :  the 
distinction  between  realty  and  personalty  in  wills  is  not  to  be  overlook- 
ed. The  courts,  however,  seem  to  take  notice  of  the  failure  of  the 
average  testator  to  appreciate  any  such  difference.  If  the  language 
of  the  will  is  susceptible  of  the  meaning,  that  realty  and  personalty  are 
to  be  used  alike  in  satisfaction  of  the  legacies,  a  charge  upon  the  realty 
will  be  imposed.  Simultaneously  with  the  apparent  inclination  of 
courts  to  lighten  the  presumption  against  imposing  charges  upon  land 
in  favor  of  legatees,  another  presumption — ^that  the  testator  intends 
payment  in  full  of  the  legacies  bequeathed  by  him — ^has  gained  in  force. 
The  real  question  in  each  case  of  construction  seems  to  be  whether  or 
not  the  will,  when  construed  in  the  light  of  extrinsic  circumstances, 
evinces  an  intention  that  the  legatees  should  be  paid  at  all  events. 
It  is  for  that  reason  that  throughout  this  case  before  me  so  much  stress 
has  been  placed  upon  the  amount  of  personalty  owned  by  the  testator  at 
the  time  of  his  testament.  Where  the  personalty  is  grossly  out  of  pro- 
portion tfi  the  legacies  the  courts  are  inclined  to  impose  a  charge  upon 
the  land ;  other^vise  the  will  would  be  a  vain  and  a  useless  act  on  the 
part  of  the  testator.  See  McGoldrick  v.  Bodkin,  140  App.  Div.  196,  125 
N.  Y.  Supp.  101. 

[16]  The.  blending  of  realty  and  personalty  in  a  residuary  clause, 
the  existence  of  a  power  of  sale  and  the  direction  to  pay  inheritance 
taxes  out  of  the  residuary  estate,  while  worthy  of  consideration,  are 
nev6r  absolutely  controlling  in  determining  charges  on  land.  Those 
circumstances  are  frequently  referred  to  in  the  opinions  of  appellate 
courts,  but  the  dominating  factor  has  always  been  the  amount  of 
personalty  on  hand  at  the  time  the  will  was  executed.  In  the  case 
now  before  the  surrogate  the  usual  argument  is  predicated  of  the  exist- 
ence of  a  power  of  sale,  the  blending  of  the  realty  and  personalty  in 
the  residuary  clause  and  the  direction  to  pay  the  inheritance  taxes. 
The  contrary  argxunent,  in  favor  of  the  contention  of  the  widow,  is 
just  as  strong,  based  upon  these  same  premises.  A  power  of  sale  is 
often  put  in  a  will  because  the  precedents  will  have  it  so  and  because 
such  a  power  may  in  som&  way  at  some  time  prove  valuable.  The  ex- 
press direction  to  pay  the  taxes  out  of  the  residuary  estate  may  be  re- 
garded as  an  indication  that  the  legacies  themselves  were  not  so  pay- 
able, especially  where  the  will  was  drawn  by  an  attorney.    The  blend- 
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ing  of  realty  and  personalty  in  a  residuary  clause  was  stated  in  Brill 
V.  Wright,  supra,  of  itself  not  to  be  a  dominant  consideration.  Irwin 
V.  Teller,  188  N.  Y.  25.  80  N.  E.  376. 

The  learned  counsel  for  the  trustees  ai^ed  that  the  conjunction  of 
the  word  "devise"  with  the  word  "bequeath,"  and  "rents"  with  "in- 
come and  profits,"  in  the  paragraphs  of  the  will  creating  the  three 
trusts  indicates  testator's  intention  to  establish  these  trust  funds  out 
of  the  realty.  This  conclusion  does  not  necessarily  follow.  The  testa- 
tor merely  referred  to  a  sum  of  money.  The  use  of  the  words  "de- 
vise" and  "rents"  seems  to  be  the  result  of  inartificial  expression  and 
the  too  servile  following  of  some  familiar  precedent  or  formula.  The 
argument  of  the  trustees  is  not  fortified  by  looking  at  the  power  of  sale 
in  this  connection.  Were  the  power  to  be  exercised  it  could  only  op- 
erate on  personal  property,  and  there  was  no  occasion  whatever  for  the 
use  of  the  words  "devise"  or  "rents."  It  would  seem,  then,  that  the 
testator  did  not  contemplate  the  exercise  of  the  power  of  sale  so  far  as 
the  creation  of  the  three  trust  funds  is  concerned. 

[17]  In  many  wills,  where  a  change  has  been  implied,  children  or 
dose  relatives  were  aided  at  the  expense  of  strangers.  In  this  case 
nothing  would  be  left  for  the  widow  were  the  contentions  advanced 
in  favor  of  tiie  children  to  prevail.  Moreover,  the  testator  has  not 
made  even  a  suggestion  that  the  children  are  to  be  preferred  benefici- 
aries. The  three  trusts  for  the  latter  are  in  similar  form  to  the  one 
for  Mrs.  Lummis.  The  legacies  are  of  particular  amounts  of  money, 
whereas  the  widow  is  given  the  income  of  the  residue  of  both  the 
realty  and  the  personalty.  The  will  has  every  appearance  of  an  inten- 
tion to  give  the  specific  amounts  to  the  children,  solely  because  the 
testator  then  believed  his  fortune  large  enough  for  all  his  testamenta- 
ry purposes.  Two  years  elapsed  between  the  making  of  the  will  and  its 
probate.  During  that  time  the  evidence  does  not  show  an  intention 
to  resort  to  the  realty  for  the  purpose  of  discharging  the  legacies.  But 
subsequent  events  are  not  admissible  evidence  on  this  point.  Morris 
V.  Sickly,  133  N.  Y.  456,  31  N.  E.  332.  The  Court  of  Appeals,  how- 
ever, in  Carley  v.  Harper,  supra,  said  that  subsequent  reduction  of 
personalty  and  the  increase  of  realty  have  a  bearing  upon  the  question. 
The  court  cites  Scott  v.  Stebbins,  91  N.  Y.  605,  supra,  apparently  over- 
looking Morris  v.  Sickly  to  the  contrary. 

[18]  It  is  very  probable  that  the  testator  never  conceived  of  the 
situation  which  now  presents  the  real  difficulty.  It  is  often  the  fact 
that  a  court  of  construction  must  resolve  hypothetical  intentions  which 
were  really  not  present  when  an  instrument  was  drawn  and  executed. 
This  is  notably  so  in  the  instance  of  instruments  operative  inter  vivos 
as  well  as  with  last' wills  and  testaments.  In  a  certain  class  of  written 
contracts  subseauent  uncertainties  of  meaning  frequently  arise  from  the 
use  of  careless  expressions  of  intention,  or  by  reason  of  the  incomplete- 
ness of  comprehension  on  the  part  of  the  parties  to  the  writing.  One 
well-marked  illustration  is  a  contract  where  the  court  must  imply  a 
condition  as  matter  of  law.  The  reason  assigned  for  such  an  equitable 
interpolation  is  the  failure  of  the  parties  to  foresee  a  contingency 
which,  when  it  later  arises,  must  be  construed  as  to  its  legal  effect 

166N.Y.S.— 60 


Digitized  by 


Google 


946  166  NBW  TORK  BX7PPLBMBNT  (Sur.  Ct. 

upon  the  rights  and  the  obligations  of  the  parties.  When  the  contract 
refers  to  the  sale  of  the  product  of  a  particular  factory,  for  example,  the 
destruction  of  the  factory  during  the  vendor's  performance  excuses 
further  deliveries,  even  though  the  contract  is  silent  concerning  such 
an  accidental  interruption.  The  law  will  then  imply  a  condition.  This 
is  so  not  because  any  particular  language  of  the  writing  suggests  such 
an  excuse  for  the  vendor,  but  because  a  court  of  equity  assumes  that 
the  entire  scope  and  subject-matter  of  the  contract  points  unmistakably 
to  the  inference  that  the  parties  really  intended  such  a  provision  in  the 
contract.  Though  the  court  of  construction  appreciates  the  absence  of 
any  expressed  intention,  one  is  nevertheless  generally  supplied.  This  is 
not  an  objectionable  interpolation  of  language  into  the  contract,  but  the 
interpolation  of  an  intention  gathered  and  construed  from  the  intention 
expressed  and  the  extrinsic  facts.  So  with  cases  of  wills  where  the 
testator  fails  to  state  what  should  be  the  legal  consequences  of  the 
instrument,  in  certain  contingencies,  a  court  of  construction  may  place 
itself  in  his  position  and  read  as  a  portion  of  the  will  what  the  lan- 
guage requires.  The  court  then  merely  attributes  to  the  testator  the 
effect  which,  placing  itself  in  his  position  when  he  made  the  will,  it  can 
see  he  must  have  intended. 

The  real  question  is  often  disguised  in  courts  of  construction.  It  is. 
What  is  the  proper  construction  when  there  is  no  evidence  of  intention 
either  inside  or  outside  of  the  will  ?  A  few  observations  on  this  point 
will  do  no  harm.  The  usual  method  of  dealing  with  such  exceptional 
cases  does  not  violate  any  of  the  cardinal  rules  relating  to  the  con- 
struction of  wills.  It  is  the  identical  process  and  basis  upon  which 
courts  of  equity  have  always  proceeded  to  construe  wills.  An  admis- 
sion that  the  testator  had  no  real  intention  upon  the  question  which  the 
court  is  resolving  by  construction  is  only  a  frank  avowal  of  what  is 
plainly  manifest  in  too  many  cases  on  wills.  The  construction  of  a  will 
in  such  a  case  is  then  purely  a  matter  for  equity.  It  is  different  from  a 
literal  interpretation  of  the  express  language.  Matter  of  Catlin,  97 
Misc.  Rep.  223,  160  N.  Y.  Supp.  1034.  The  effect  of  certain  provisions 
in  a  will  alone  is  to  be  resolved. 

[19]'  When  precedents  must  be  relied  upon  exclusively  for  extract- 
ing the  intended  legal  effect  from  the  language  contained  in  the  instru- 
ment, a  court  of  construction 'should  not  msdce  any  pretense  of  ascer- 
taining the  real  intention  when  none  exists.  It  is  not  then  ascertaining 
the  intention,  but  expounding  equitably  an  intention  which  equity  as- 
sumes to  be  the  real  intention.  The  intention  is  but  the  court  of  con- 
struction's understanding  of  the  effect  of  the  language  of  the  instru- 
ment as  applied  to  the  circumstances  given  in  evidence.  The  prohibi- 
tion against  constructing  a  will  (Herzog  v.  Title  Guarantee  &  Trust 
Co.,  177  N.  Y.  86,  69  N.  E.  283,  67  L.  R.  A.  146)  is  not  then  violated. 
The  court  need  not  then  indulge  in  conjecture  nor  enter  upon  specula- 
tion nor  offend  an  established  rule  of  the  courts  by  supplying  language. 
Dreyer  v.  Reisman,  202  N.  Y.  476,  96  N.  E.  90,  36  L.  R.  A.  (N.  S.) 
618.  All  that  properly  need  be  done  is  to  apply  equitably  die  in- 
ference raised  from  the  express  language  as  courts  usually  apply  it. 

A  frank  appreciation  that,  in  many  cases  on  wills,  particularly  those 
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-where  such  a  question  as  that  now  here  is  up  for  consideration,  the 
court  is  not  really  interpreting  the  language  of  the  testator,  but  is 
equitably  expounding  the  effect  of  the  provisions  of  the  instrument, 
•would  be  far  more  conducive  to  precision  and  system  in  the  law  of  con- 
struction than  to  assume  that  the  court  must  gather  the  testator's  in- 
tention when  it  is  plain  that  none  in  fact  ever  existed.  Subordinate 
rules  of  construction  will  then  not  be  so  often  misapplied.  The  para- 
mount desiderandum  in  every  case  on  wills  should  be  an  equitable  deter- 
mination. Particular  provisions  and  claims  of  the  will  should  not  be 
used  as  a  fanciful  structure  upon  which  to  rear  an  intention  which  the 
whole  language  of  the  testament  shows  that  the  testator  never  enter- 
tained. 

But  be  this  as  it  may,  the  contention  that  the  legacies  by  way  of 
trusts  in  paragraphs  10,  11,  and  12  of  the  will  of  Mr.  Lummis  were 
charges  upon  tiie  realty  ought  not  to  prevail  in  this  case.  Settle  decree 
accordingly  on  the  usual  notice. 


(100  Misc.  Kep.  628) 

In  re  BUCHANAN'S  BSTATD. 
(Surrogate's  Court,  Aliieny  County.    July,  1017.) 

1.  Banks  and  Bankino  «=>301(5) — Eteposrra — Joint  SuavivoBSHrp  Aooount. 

The  declared  presumption,  under  Banking  Law  (Consol.  Laws,  c.  2)  { 
249,  that  a  deposit  In  a  savings  bank  In  the  form  of  a  joint  surrlvorslilp 
account  shall  be  conclusive  evidence  of  the  intention  of  both  depositors 
to  vest  the  title  in  the  survivor,  must  yield  to  proof  of  the  actual  agree- 
ments of  the  parties. 

2.  Tajcation  «=»8e4 — Inhebitancb  Tax — Aocoitnts  in  Savings  Banks. 

Where  decedent  received  money  from  his  sister  to  deposit  In  savings 
banks,  subject  to  withdrawals  as  she  might  request,  and  made  deposits  in 
account  with  her,  or  himself  as  her  attorney,  payable  to  either  or  the 
survivor,  and  it  appeared  that  he  never  intended  to  acquire  title  to  such 
deposits  in  any  event,  no  part  thereof  was  subject  to  a  transfer  tax  as  a 
part  of  bis  estate. 

In  the  matter  of  the  appraisal  of  the  estate  of  Charles  J.  Buchanan, 
deceased,  pursuant  to  article  10  of  the  Tax  Law  (Consol.  Laws,  c. 
60,  §§  220-245),  relating  to  taxable  transfers.  From  a  decree  assess- 
ing and  fixing  a  transfer  tax  upon  four  several  accounts  in  savings 
banks,  the  executrix  and  Mrs.  Elizabeth  A.  Rowole  appeal.  Decree 
modified. 

Visscher,  Whalen  &  Austin,  of  Albany,  for  appellants. 
Randall  J.  Le  Boeuf  and  Edwin  L.  Fowler,  both  of  Albany,  for 
state  con^troller. 

VAN  DERZEE,  S.  This  is  an  appeal  from  a  decree  assessing  and 
fixing  a  transfer  tax  upon  four  several  accounts  in  savings  banks, 
which  at  the  time  of  the  death  of  the  decedent,  which  occurred  Jan- 
uary 7,  1916,  had  attached  to  them  his  name  and  the  name  of  Eliza- 
beth A.  Rowole,  in  form  and  manner  hereinafter  stated.  The  aggre- 
gate amount  of  these  deposits  was  $10,067.15,  of  which,  after  deduct- 

^9For  other  cases  sae  same  topic  &  KEY-NUMBBB  in  all  Kojr-Numborod  Digests  &  Index** 


Digitized  by 


Google 


948  166  NBW  TORK  SUPPLSMBNT  (Suf.  Ct 

ing  the  statutory  exemption  of  $1,000,  the  appraiser  has  assessed  $9,- 
067.15  as  part  of  the  decedent's  estate,  at  the  rate  of  5  per  cent. 
From  this  determination  by  the  appraiser,  an  appeal  is  taken  by  the  ex- 
ecutrix of  the  will,  and  also  by  Mrs.  Rowole. 

The  facts  of  the  case  are  as  follows: 

In  September,  1911,  Elizabeth  A.  Rowole  sent  to  her  brother-in- 
law,  Charles  J.  Buchanan,  the  sum  of  $9,000,  with  a  request  that  he 
deposit  it  in  savings  banks  in  Albany  in  such  convenient  manner  that 
he  could  make  necessary  withdrawals  as  she  might  request.  Mrs. 
Rowole  was  at  that  time  sojourning  with  her  daughters,  who  were 
married  to  army  officers  stationed  at  various  military  posts  in  different 
parts  of  the  country.  Mr.  Buchanan  deposited  the  whole  amount  in 
savings  banks  in  the  city  of  Albany,  in  the  following  manner : 

"The  Home  Savings  Bank  of  Albany,  N.  T.,  In  Account  with  EUzabetb  A. 
Bowole  or  Charles  J.  Buchanan,  Her  Attorney." 

Upon  the  envelope  containing  this  bank  book  tbere  was  Indorsed,  in  the 
handwriting  of  Mr.  Buchanan,  the  following: 

"This  entire  deposit,  both  principal  and  Interest,  belongs  solely  and  in- 
dividually to  Elizabeth  A.  Rowole.    Charles  J.  Buchanan." 

"The  Albany  County  Savings  Bank  In  Account  with  Elizabeth  A.  Rowole  or 
Charles  J.  Buchanan  as  Her  Attorney.,    Pay  to  either  or  the  survivor." 

Upon  the  envelope  containing  this  passbook  there  is  indorsed,  in  the  band- 
writing  of  Mr.  Buchanan,  the  following: 

"This  entire  deposit,  principal  and  Interest,  belongs  exdustvely  and  Indi- 
vidually to  Elizabeth  A.  Rowole.    Charles  J.  Buchanan." 

"Albany  Exchange  Savings  Bank  in  Account  with  Charles  J.  Buchanan  or 
Elizabeth  A.  Rowole,  Bis  Slster-in-Law.  Payable  to  either  or  the  surrivor  of 
either." 

Upon  the  envelope  containing  this  pass  book  there  is  indorsed,  in  the 
handwriting  of  Mr.  Buchanan  the  following: 

"Money  for  this  account  drawn  from  Albany  Savings  Bank  July  2,  1912, 
and  belongs  to  Elizabeth  A.  Rowole  exclusively  and  Individually.  Charles 
J.  Buchanan." 

"The  Albany  City  Savings  Institution  in  Account  with  Charles  J.  Buch- 
anan or  Elizabeth  A.  Rowole.    Payable  to  either  or  the  survivor  of  them." 

In  the  savings  bank  book  there  was  written,  at  the  direction  of  Mr.  Buch- 
anan, the  following: 

"It  is  hereby  understood  that  this  money  belongs  to  Elizabeth  A.  Rowole  in- 
dividually, and  the  name  of  Charles  J.  Buchanan  Is  placed  hereon  for  con- 
venience only." 

There  is  indorsed  on  the  envelope  containing  this  passbook,  In  Oio  hand- 
writing of  Mr.  Buchanan,  the  following: 

"This  entire  deposit,  principal  and  interest,  belongs  exclusively  and  Indi- 
vidually to  Elizabeth  A.  Bowole.      Charles  J.  Buchanan." 

In  October,  1912,  Mrs.  Rowole  returned  to  Albany  and  took  up  her 
residence  in  the  household  of  Mr.  Buchanan,  and  remained  there 
until  his  death.  In  February,  1913,  Mrs.  Rowole  rented  a  safe-deposit 
box  and  placed  therein  the  four  above-described'  passbooks,  having 
received  them  from  Mr.  Buchanan,  and  thereafter  attended  personally 
to  each  deposit  and  withdrawal  of  money  made  in  all  of  the. accounts, 
and  maintained  full  and  exclusive  control  and  ownership  of  the  sev- 
eral accounts.  Mr.  Buchanan  stated  repeatedly  that  none  of  the  money 
on  deposit  in  any  of  the  four  accounts  was  his  property,  but  that  aU 
of  the  money  was  the  sole  property  of  Mrs.  Rowole. 
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[1]  From  this  state  of  facts  it  is  difficult  to  see  how  the  comptroUei* 
hopes  to  impress  a  tax  thereon  under  any  provision  of  the  Transfer 
Tax  Law  (Consol.  I^ws,  c.  60,  §§  220-245).  It  is  his  contention  that 
section  249  of  the  Banking  Law  by  its  terms  establishes  the  rights  of 
parties  to  the  form  of  a  joint  survivorship  account.  The  purpose  of 
this  section  of  the  Banking  Law  has  already  received  judicial  inter- 
pretation, and  while  the  section  in  terms  declares  the  making  of  a 
deposit  in  such  form  shall  be  conclusive  evidence  in  any  action  or  pro- 
ceeding of  the  intention  of  both  depositors  to  vest  title  in  the  sur- 
vivor, yet  such  presumption  must  yield  to  proof  of  the  actual  purpose 
or  agreement  of  the  parties  to  tiie  contrary.  Matter  of  Mills,  93 
Misc.  Rep.  413,  157  N.  Y.  Supp.  138;  Clary  v.  Fitzgerald,  155  App. 
Div.  659,  140  N.  Y.  Supp.  536;  Wood  v.  Zornstorff,  59  App.  Div.  538, 
69  N.  Y.  Supp.  241. 

[2]  The  question,  then,  in  this  proceeding,  is  one  of  intention  of 
the  parties,  to  be  determined  by  presumption  only,  in  the  absence  of 
rebutting  proof.  The  testimony  in  this  case  clearly  shows  that  there 
never  was  any  purpose  on  the  part  of  Mr.  Buchanan  to  acqilire  title, 
in  any  event,  to  any  of  the  moneys  deposited  in  the  foregoing  ac- 
counts. He  seems  to  have  done  everything,  by  declaration  to  persons 
who  might  be  interested,  by  indorsements  in  his  own  handwriting  upon 
the  containers  of  the  passbooks,  as  well  as  by  statements  made  to  the 
officers  of  the  bank  wherein  the  account  was  made,  to  divest  himself 
and  any  who  might  succeed  him  thereafter  of  any  possible  claim  or 
interest  in  these  moneys.  There  was,  then,  no  succession  of  this  prop- 
erty by  reason  of  the  death  of  Mr.  Buchanan,  nor  were  there  any 
rights  acquired  by  Mrs.  Rowole  by  reason  of  the  death  of  Mr.  Buchan- 
an which  she  did  not  enjoy  and  fully  possess  immediately  before  his 
demise,  and  there  can,  therefore,  be  no  succession  tax  within  the 
meaning  and  purpose  of  the  Transfer  Tax  Law. 

The  report  of  the  transfer  tax  appraiser  and  the  decree  confirming 
the  same  should  be  modified,  by  eliminating  therefrom  the  assessment 
of  the  four  accounts  hereinbefore  detailed,  and  by  striking  from  the 
decree  the  assessment  of  any  tax  thereon. 

Decree  modified. 


(101  Misc.  Bep.  2Tt9 

In  re  CHAUNUKT'S  ESTATE. 

(Surrogate's  Court,  New  York  Coimty.    September  27,  1917.) 

1.  EXE017TOB3  AND  ADUINISIKATORS   4=320(1) — BoND — FILING. 

Under  Code  Civ.  Proc.  §  2564,  the  objection  that  the  circumstances  of  a 
person  named  as  executor  In  a  will  do  not  afford  adequate  security  to 
legatees  or  creditors  should  be  made  before  letters  testamentary  are  is- 
sued, and  after  they  are  Issued  the  legatees  or  creditors  cannot  compel  such 
person  to  file  a  bond ;  their  only  remedy  being  to  apply  for  his  removal 
under  section  2569,  subd.  6. 

2.  Executors  and  Administbatobs  <e=>35(l)— BmcovAi,— Gboundb. 

Where  creditors  applied  for  removal  of  an  executor  under  Code  Civ. 
■Proc.  §  2569,  subd.  6,  on  the  ground  that  his  circumstances  did  not  af- 
ford them  security,  they  have  the  burden  of  establishing  that  fact;   and 
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It  is  no  ground  for  removal  tbat  the  executor  failed  to  appear  befor-> 
the  referee  to  testify  In  regard  to  t&e  objection,  that  being  no  part  of 
his  duty. 

3.  EXECUTOKS     AND     ADKINIBTRATOBS     €=:>35(1) I^MOVAL— GBOHNDS. 

It  Is  no  ground  for  removal  of  an  executor  under  Code  Olv.  Proc  S  2569. 
subd.  6,  on  the  theory  that  his  circumstances  did  not  afford  security  to 
creditors  or  legatees,  that  such  persons  were  'unable  to  effect  personal 
service  of  citation  upon  him. 

4.  BxECTJTOBs  AND  Administbatobs  <S=»35(14) — Rkkoval — Petition. 

A  petition  for  the  removal  of  an  executor  under  Code  Civ.  Proc  5  2568. 
subd.  6,  on  the  ground  that  his  circumstances  did  not  afford  security  to 
creditors  and  legatees,  must  state  the  facts;  and  it  is  insutUclent  tbat 
it  merely  alleged  In  the  words  of  the  statute  that  the  circumstances  of 
the  executor  did  not  afford  security. 

• 

In  the  matter  of  the  estate  of  Alice  D.  W.  Chauncey.  Application 
for  order  directing  executors  of  decedent's  estate  to  file  a  Iwnd,  or, 
in  the  alternative,  to  revoke  letters  testamentary  issued  to  him.  Appli- 
cation denied. 

John  T.  Easton,  of  New  York  City,  for  executor. 
Stem,  Barr  &  Tyler,  of  New  York  City  (Eliphalet  W.  Tyler,  of  New 
York  City,  of  counsel),  for  petitioners. 

Griggs,  Baldwin  &  Baldwin,  of  New  York  City,  for  claimant  Fechtig. 
Roe  &  Hayes,  of  New  York  City,  for  claimant  Randall. 

FOWLER,  S.  This  is  an  application  for  an  order  directing  the 
executor  of  decedent's  estate  to  file  a  bond,  or  in  the  alternative,  to 
revoke  the  letters  testamentary  issued  to  him  by  this  court  on  the  30th 
of  July,  1914. 

[1  ]  The  surrogate  has  no  power  to  compel  the  executor  to  file  a  bond 
at  this  time.  The  objection  that  the  circumstances  of  a  person  named 
as  executor  in  a  will  do  not  afford  adequate  security  to  the  legatees  or 
creditors  should  be  made  before  letters  are  issued.  Section  2564,  C. 
C.  P.  After  letters  are  issued,  if  the  circumstances  of  the  executor 
do  not  afford  the  legatees  and  creditors  adequate  security,  their  rem- 
edy is  by  application  to  remove  the  executor  under  subdivision  6  of 
section  2569  of  the  Code,  and  not  by  an  application  to  compel  him  to 
file  a  bond. 

As  the  petitioner  herein  asks  for  the  alternative  relief,  however,  it 
becomes  necessary  for  the  surrogate  to  determine  whether  the  alle- 
gations of  the  petition  show  that  the  circumstances  and  financial  con- 
dition of  the  executor  do.  not  afford  adequate  security  to  the  creditors 
and  persons  interested  in  the  administration  of  the  estate. 

[2-4]  The  executor  resides  in  this  city.  He  has  also  a  place  of 
business  in  this  city.  He  filed  his  account  as  executor  in  this  court, 
and  objections  thereto  having  been  filed  by  alleged  creditors,  the  mat- 
ter was  referred  to  a  referee  to  hear  and  determine  the  issues  raised 
by  the  objections.  The  referee  has  not  yet  filed  his  report,  but  he 
has  submitted  an  affidavit  in  which  he  states  that  he  has  been  unable 
to  file  a  report  owing  to  the  difficulty  he  has  experienced  in  compellii^ 
the  executor  to  appear  before  him  and  testify  in  regard  to  the  objec- 
tions. 
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There  is  no  allegation  that  thfc  executor  is  in  finuidal  difficulties, 
or  that  he  is  without  means ;  nor  are  there  any  facts  stated  from  which 
the  court  could  reasonably  infer  that  the  financial  condition  of  the 
executor  does  not  afford  adequate  security  to  the  creditors  and  legatees. 
His  failure  to  appear  before  the  referee  is  not  a  ground  for  his  re- 
moval. The  burden  of  sustaining  the  objections  to  3ie  account  is  upon 
the  objectors,  and  it  is  no  part  of  the  duties  of  the  executor  to  appear 
before  the  referee  for  the  purpose  of  proving  the  statements  contained 
in  the  objections  filed  to  his  account.  Neither  is  the  allegation  of  the 
petitioners  to  the  effect  that  they  were  unable  in  this  proceeding  to 
effect  personal  service  of  the  citation  upon  the  executor  sufficient  to 
•warrant  the  court  in  removing  him.  It  is  not  sufficient  that  the  petition 
states  the  words  of  the  statute  that  the  circumstances  of  the  executor 
are  such  as  not  to  afford  adequate  security  to  the  creditors  and  legatees ; 
facts  must  be  stated  from  which  the  court  may  conclude  that  the 
financial  condition  of  the  executor  does  not  afford  adequate  security 
to  those  interested  in  the  estate. 

The  application  to  compel  the  executor  to  file  a  bond,  or  in  the  al- 
ternative, to  revoke  his  letters,  is  denied. 


<100  Misc.  Rep.  632) 

In  re  DAYTON'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.      July,  1917.) 

1.  BXKCUTOBS    AND    AOKINISTBATOBS    Qs922(l)— TeiCFOBAST    ADianiSTBATOK— 

POWEKS. 

Upon  the  Issuance  of  letters  testamentary,  a  temporary  administrator 
becomes  functus  offldo,  and  his  power  ceases,  except  as  to  accounting, 
and  paying  over  and  delivering  the  property  in  bis  bands  to  tbe  executor. 

2.  EXEOUTOBS  AND  ADKIinSTRATOBS  0=9470 — TeHFOBABT  ADIUNISTBATOB — AC- 

COUNTING. 

Where  a  temporary  administrator  was  appointed,  and,  after  an  appeal 
by  the  heirs  from  a  decree  admitting  the  will  to  probate  and  appointing 
tbe  executor  named,  letters  testamentary  were  issued,  no  decree  could  be 
entered,  Judicially  settling  tbe  accounts  of  the  temporary  administrator, 
where  the  executor  was  named  In  the  will,  tbe  only  person  served  in  the 
proceeding,  and  the  next  of  kin  were  not  dted,  as  the  appeal  precluded 
the  executor  from  acting  for  tbe  estate,  unless  under  order  obtained  un- 
der Code  Olv.  Proc.  {  2667. 

8.   BXECtJTOBS   AND  AOWrNISTKATOBB  «=»471 — ^ACCOrWTIKG   BT  TEMPOHABT   EX- 

EcuTOB — Time  fob  AcconNTiNa — Statute. 

Where  tbe  facts  warrant  an  order,  under  Code  Civ.  Proc.  §  2560,  per- 
mitting tbe  executor,  pending  an  appeal  by  tbe  heirs  from  a  decree  au- 
mlttlng  the  will  to  probate  and  an  order  appointing  tbe  executor  named, 
to  exercise  tbe  general  powers  of  an  executor  to  preserve  tbe  estate,  an 
application  therefor  should  be  made,  and,  if  granted,  tbe  account  of  a 
temporary  administrator  cannot  be  made  before  a  supplemental  citation 
to  the  executor,  and,  if  tbe  facts  do  not  warrant  an  application  for  sucb 
order,  the  accounting  should  be  deferred  until  final  determination  of  the 
appeaL 

Petition  for  judicial  settlement  of  the  account  of  a  temporary  ad- 
ministrator of  the  estate  of  Samuel  G.  Dayton,  deceased.  Petition 
denied. 
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Davies,  Auerbadi  &  Cornell,  of  New  York  City,  for  petitioner. 
Charles  P.  Hallock,  of  New  York  City,  for  next  of  kin  respondents. 
John  A.  Holzapfel,  of  Brooklyn,  for  executor  respondent. 

SCHULZ,  S.  [1]  Pending  a  contest  of  the  alleged  will  of  the  de- 
cedent, a  temporary  administrator  was  appointed.  The  decree  admit- 
ting the  will  to  probate  was  entered  on  May  5,  1917.  Thereafter,  and 
on  May  7th,  letters  testamentary  were  issued  to  the  executor  named 
therein,  and  on  June  1,  1917,  an  appeal  was  taken  by  some  of  the  heirs 
at  law  and  next  of  kin.  This  appeal  is  as  yet  undetermined.  Upon  the 
issuance  of  letters  testamentary  the  temporary  administrator  became 
functus  officio  and  its  power  ceased  (Matter  of  Choate,  105  App.  Div. 
356,  94  N.  Y.  Supp.  176;  People  ex  rel.  Avery  v.  Purdy,  155  App. 
Div.  607,  140  N.  Y.  Supp.  614,  affirmed  209  N.  Y.  575,  103  N.  E. 
1129;  Matter  of  Goetz,  120  App.  Div.  10,  104  N.  Y.  Supp.  832; 
Hastings  v.  Tousey,  123  App.  Div.  480,  108  N.  Y.  Supp.  526 ;  Mat- 
ter of  Durban,  175  App.  Div.  688,  160  N.  Y.  Supp.  945),  except  to 
make  an  account  of  its  proceedings  and  to  pay  over  and  deliver  the 
property  in  its  hands  to  the  executor  (Matter  of  Philp,  29  Misc.  Rep. 
263,  61  N.  Y.  Supp.  241;  Jessup  &  Redfield  Surr.  Pr.  §  576;  Matter 
of  Goetz,  supra). 

[2]  The  temporary  administrator,  subsequently  to  the  appeal  stat- 
ed, filed  its  account,  and  prays  for  a  settlement  thereof,  and  has  cited 
the  executor  named  in  the  will,  as  aforesaid.  Upon  the  return  of  the 
citation,  counsel  for  two  of  the  heirs  at  law  and  next  of  kin,  not  cited, 
appeared  and  interposed  a  joint  affidavit,  verified  by  the  latter,  urging 
that  the  functions  of  the  executor  are  suspended  and  stayed  pending 
said  appeal,  and  that  the  accounting  proceeding  should  be  stayed  until 
the  final  determination  thereof.  Section  2557  of  the  Code  of  Civil 
Procedure,  so  far  as  material,  provides  as  follows : 

"♦  *  ♦  An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate  ♦  •  •  does  not  stay  the  Issuing  of  letters  where,  in  the  opinion  of 
the  surroRnte  manifested  by  an  order,  the  preservation  of  the  estate  requires 
that  the  letters  should  Issue." 

Section  2560  of  the  Code,  so  far  as  material,  provides: 

"  •  *  *  When  letters  testamentary  •  •  •  have  been  issued  in  ac- 
cordance with  an  order  of  the  surrogate,  as  authorized  In  section  2557  ot 
this  act,  such  letters  so  Issued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the  duties  and  liabilities  of  an 
executor  or  administrator  in  an  ordinary  case,  except  that  they  do  not  confer 
power  to  sell  real  property  by  virtue  of  a  provision  in  the  will,  or  to  pay  or  to 
satisfy  a  legacy,  «  •  •  until  after  the  final  determination  of  the  appeal ; 
and  In  cose  letters  shall  have  been  issued  before  such  appeal,  the  executor  or 
administrator,  on  a  like  order  of  the  surrogate,  may  exercise  the  powers  and 
authority,  subject  to  the  duties,  liabilities  and  exceptions  above  provided." 

Where,  therefore,  the  notice  of  appeal  is  served  after  the  issuance 
of  letters,  the  surrogate  must  be  of  the  opinion  that  the  preservation  of 
the  estate  requires  such  exercise,  and  must  manifest  such  opinion  by 
an  order  before  the  executor  may  exercise  the  powers  and  authority, 
limited  as  provided  in  section  2560,  and,  if  such  an  order  is  not  made, 
then  the  executor  is  stayed  from  exercising  his  power  or  authority. 
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Matter  of  Choate,  supra ;  Matter  of  Place,  5  Dert.  Sur.  228.  At  the 
time  when  the  executor  was  made  a  party  to  this  proceeding,  and  the 
citation  was  served  upon  him,  he  was  thus  stayed  by  the  appeal,  and 
could  not  exercise  his  authority  without  obtaining  the  order  referred 
to  in  section  2557.  If  such  appeal  had  not  been  taken,  or  if  the  order 
had  been  made,  I  am  of  the  opinion  that  he  would  have  been  the  only 
party  necessary  to  be  cited  in  this  proceeding.  Matter  of  Haag,  100 
Misc.  Rep.  249,  166  N.  Y.  Supp.  621.  As  he  is  the  only  person  who 
was  served  in  this  proceeding,  and  as  his  standing  depends  upon  his 
right  to  exercise  the  power  and  authority  vested  in  him  as  executor, 
and  as  he  could  not  act  for  the  estate  by  reason  of  the  stay  due  to  the 
appeal  no  decree  can  be  entered  upon  the  accounting  at  this  time. 
[3]  If  the  facts  warrant  the  order  referred  to  in  section  2560  of 
the  Code,  application  should  be  made  for  the  same,  and,  if  it  is  grant- 
ed, a  supplemental  citation  must  be  issued  to  the  executor  before  a 
decree  can  be  made.  If  the  facts  do  not  warrant  an  application  for 
the  order  in  question,  the  accounting  should,  be  deferred  until  the 
appeal  is  determined.  The  contention  of  the  heirs  at  law  and  next  of 
kin,  that  if  the  decree  directs  delivery  of  the  assets  in  the  hands  of  the 
temporary  administrator  to  the  executor  the  latter  nught  make  dis- 
tribution, is  not  tenable ;  the  language  of  section  2560  of  the  Code  bo- 
ing  clearly  to  the  contrary. 
Decreed  accordingly. 


PEOPUB  T.  HOYT. 
(Cknirt  of  Special  Sessions,  New  Toik  County.    December  81,  ldl6.) 

1.  Poisons  €=»9— Heboiw — ^Dibpbnsiwo — ^BtmoKN  of  Pboof. 

In  a  prosecution  for  tinlRwfnlly  selling  drugs,  the  Imrden  of  proving 
that  the  purchaser  acted  as  agent  to  have  a  physician's  prescription  fiUed 
for  her  husband  Is  with  defendant. 

2.  Poisons  iS=»4 — Dslivkbt  to  Patibht  bt  PEraioiAH' — Phtbioai.  Bxahina- 

Tios — Stattjtb. 

Under  Public  Health  Law,  S  246,  as  added  by  laws  1914,  c.  363,  ana 
amended  by  Laws  1915,  c.  827,  providing  that  It  shall  be  unlawful  for 
any  licensed  physician  to  deliver  any  of  certain  drugs,  except  after  a 
physical  examination  of  any  person  for  the  treatment  of  disease,  injury, 
or  deformity,  physicians,  in  treating  narcotic  drug  addiction  as  a  dis- 
ease, need  not  make  a  physical  examination  of  the  patent  each  time 
the  drug  is  delivered  to  him  as  a  medicine;  a  physical  examination 
enabling  the  pbyaldan  to  determine  the  amount  of  the  drug  a  patient  re- 
quires In  bis  treatment  from  day  to  day,  made  within  a  reasonable  time 
of  delivery  of  the  drug.  Is  sufhcient 

8.  Poisons  ®=34 — Dbuveby  by  Physician  to  Patbbnt's  Aqent — Statut«. 

A  physician,  who  has  the  right  to  prescribe  drugs  in  the  treatment  of 
disease,  can  deliver  heroin  to  a  messenger  or  agent  for  his  patient,-  Budb. 
as  the  patient's  wife,  without  violating  Public  Health  Law,  {  246,  as 
added  by  Laws  1914,  c.  363,  and  amended  by  Laws  1915,  c.  327,  pro- 
viding that  it  shall  be  unlawful  for  any  licensed  physician  to  deliver  any 
of  certain  drugs,  except  after  a  physical  examination  of  any  person  for 
the  treatment  of  disease,  injury,  or  deformity ;  it  being  sufhcient  for  the 
physician,  under  section  248,  as  added  by  Laws  1914,  c.  363,  and  amended 
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by  Lavs  1915,  c.  327,  to  record  the  patient's  name,  thont^  he  should 
also  record  the  name  and  address  of  the  agent. 
4.  Statutes  $=>189 — Constbdctiow. 

That  Interpretation  must  be  given  a  statute  which  will  best  rflectuate 
the  Legislature's  Intent,  which  is  to  be  reached  by  taking  the  words  of  the 
statute  and  giving  them  their  plalu,  natural,  and  ordinary  meaning. 

Russell,  P.  J.,  dissenting. 

Daniel  J.  Hoyt  was  accused  of  an  offense,  and  acquitted. 
Argued  before  RUSSELL,  P.  J.,  and  HERBERT  and  FRES- 
CHI,  JJ. 

Charles  A.  Perkins,  Dist.  Atty.,  of  New  York  City  (Floyd  H.  Wil- 
mot,  Deputy  Asst.  Dist.  Atty.,  and  Don  Carlos  Buell,  both  of  New 
York  City,  of  counsel),  for  the  People. 

Peter  P.  Smith  and  John  J.  A,  O'Reilly,  both  of  Brooklyn,  for  de- 
fendant. 

FRESCHI,  J,  The  defendant  has  been  tried  upon  two  informa- 
tions ;  one  tharging  that  he,  "being  a  duly  licensed  physician,  unlaw- 
fully sold  and  delivered  to  Elizabeth  Day  a  quantity  of  heroin  with- 
out first  making  a  physical  examination  of  her  for  the  treatment  of 
injury,  disease,  or  deformity."  This  information  was  drawn  under 
that  portion  of  section  246  of  the  Public  Health  Law,  as  added  by 
Laws  1914,  c.  363,  and  amended  by  chapter  327,  Laws  1915,  whicn 
states  that: 

"It  shall  be  unlawful  *  *  *  for  any  duly  Uoenaed  physician  to  dls- 
Itense,  give  or  deliver  any  of  the  said  drugs  ♦  •  •  except  after  a  physical 
examination  of  any  person  for  the  treatment  of  disease,  Injury  or  deformity." 

The  second  information  charges  that  the  defendant  unlawfully  failed 
to  keep  on  record  the  name  of  said  Elizabeth  Day,  to  whom  he  then 
dispensed,  gave,  and  delivered  such  drug,  in  violation  of  section  248 
of  the  said  Public  Health  Law,  as  added  by  Laws  1914,  c.  363,  and 
amended  by  Laws  1915,  c.  327.  A  violation  of  any  of  these  sections  is 
made  a  misdemeanor  punishable  as  such.  Both  cases  were  tried  to- 
gether under  stipulation. 

The  evidence  produced  by  the  people  upon  the  trial  was  that  on  July 
20,  1915,  while  the  husband  of  said  Elizabeth  Day  was  in  custody 
of  the  police,  she  went  to  the  office  of  the  defendant,  who  is  a  licensed 
physician ;  that  he  gave  her  a  package  containing  heroin ;  that  upon 
leaving  the  premises  she  was  apprehended  by  a  police  officer  and  taken 
back  into  the  defendant's  office ;  that  the  defendant  admitted  that  he 
had  supplied  the  woman  with  this  drug,  delivered  to  her  on  behalf 
of  her  husband,  without  a  physical  examination  of  said  Mrs.  Day, 
claiming  that  the  same  was  for  her  husband,  who  had  been  under 
defendant's  treatment  for  the  drug  habit.  An  examination  made  at 
the  time  by  the  police  of  the  records  of  the  defendant  showed  an  entry 
of  the  quantity  of  the  drug  given  Mrs.  Day ;  but,  instead  of  her  name 
being  recorded,  that  of  her  husband  was  noted  in  the  book. 

The  defendant,  in  his  own  behalf,  testified  that  he  was  a  duly  li- 
censed physician;  that  he  had  been  treating  the  husband  of  the  Day 
woman  for  about  three  months  for  a  disease  known  as  drug  addiction ; 
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that  he  had  made  an  examination  of  Mr.  Day  approximately  three 
months  prior  to  his  (defendant's)  arrest;  that  he  had  seen  Edward 
Day  on  July  19,  1915,  the  day  previous  to  his  arrest,  and  examined 
him  then,  gave  him  a  drug,  and  that  the  medicine  in  question  was  de- 
livered on  July  20th,  the  following  day,  to  his  wife,  as  a  part  of  his 
treatment  for  her  husband. 

This  case  is  the  first  prosecution,  I  believe,  under  this  section  of 
the  Public  Health  Law,  and  may  be  treated  as  a  test  case.  And,  in- 
asmuch as  it  may  be  treated  and  regarded  as  a  precedent,  it  might  be 
well  to  have  an  expression  of  opinion  on  the  law  governing  under  these 
facts.  The  record  presents,  it  seems  to  me,  these  points:  (1)  Is  a 
physician  required  to  make  a  jAysical  examination  of  the  same  patient 
to  whom  he  delivers  the  drug  on  each  occasion  before  such  delivery  ? 
(2)  Can  such  delivery  be  lawiully  made  to  the  agent  or  representative 
of  the  patient  within  a  reasonable  time  after  the  examination?  And, 
if  so,  (3)  is  an  entry  in  the  doctor's  record  of  the  patient's  name,  instead 
of  that  of  the  agent,  a  compliance  with  the  requirements  of  the  law? 
Of  course,  the  question  of  fact,  and  the  bona  fides  of  the  defendant 
in  making  the  diagnosis  and  the  delivery,  are  always  in  question  in  a 
case  of  this  character. 

Does  the  delivery  of  the  heroin  in  question,  and  making  the  record 
thereof  in  the  manner  above  indicated,  constitute  these  acts  a  misde- 
meanor, within  the  purview  of  the  statute  now  under  consideration? 
The  people  contend  that  the  intention  of  the  Legislature  was  that  the 
drugs,  heroin  included,  enumerated  in  section  245  of  the  Public  Health 
Law,  as  added  by  Laws  1914,  c.  363,  and  amended  by  Laws  1915,  c. 
327,  should  not  be  supplied  to  any  person  to  whom  the  same  should 
be  supplied  through  any  messenger,  and  only  after  a  physical  exami- 
nation of  the  person  to  whom  the  same  should  be  supplied,  as  required 
by  section  246  thereof.  And  in  this  connection  the  district  attorney 
argues  that,  in  cases  where  liquor  dealers  have  attempted  to  defend 
themselves  for  delivering  liquor  to  minors  on  the  theory  that  the  child 
was  its  parents'  messenger,  the  courts  have  held  that  this  is  no  defense, 
as  they  also  have  in  the  sjde  of  tobacco  to  children,  where  the  defense 
offered  was  that  the  same  was  delivered  to  them  as  messengers  for 
their  parents,  or  some  adult  person.  See  section  484,  Penal  Law 
(Consol.  Laws,  c.  40). 

This  statute  is  not  applicable  to  the  case  at  bar,  nor  are  the  cases 
decided  thereunder.  This  latter  statute  was  enacted  as  chapter  41, 
Laws  1906,  after  the  decision  of  the  Court  of  Appeals  in  People  v.  Za- 
bor,  183  N.  Y.  242,  76  N.  E.  17.  The  court  held  in  that  case  that  a 
conviction  under  the  section  of  the  Penal  Code,  which  made  it  a  mis- 
demeanor for  a  person  to  furnish  tobacco  in  any  form  to  any  child 
actually  or  apparently  under  the  age  of  16  years,  was  not  warranted 
where  the  evidence  discloses  that  the  boy  to  whom  the  defendant  sold 
a  package  of  cigars  was  sent  to  the  store  and  furnished  with  money  by 
his  mother  for  the  purpose  of  procuring  cigars  for  a  person  who 
boarded  with  her,  that  he  told  the  defendant  whom  they  were  for,  and 
that  the  defendant  knew  the  fact,  the  boy  having  been  sent  on  a  similar 
frrand  many  times  before,  since  in  the  circumstances  the  cigars  were 
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sold,  not  to  the  boy,  but  to  the  person  for  whom  he  was  directed  to  pro- 
cure them ;  the  boy  acting  merely  as  his  agent. 

[1]  The  burden  of  proving  the  agency  in  all  such  cases,  I  think,  is 
properly  with  the  defendant.  People  v.  McGuire,  113  App.  Div.  631, 
99  N.  y.  Supp.  91.  Section  484,  Penal  haw,  permitting  children  to 
attend  certain  resorts,  makes  the  acts  therein  inhibited  a  misdemeanor, 
and  then  provides; 

"It  shall  be  no  defense  to  a  prosecution  for  a  violation  of  subdivisions  3, 
4,  5,  or  6  of  this  section,  that  in  the  transaction  upon  which  the  prosecution  is 
based  the  child  acted  as  the  agent  or  representative  of  another,  or  that  the 
defendant  dealt  with  such  child  as  the  agent  or  representative  of  another." 

[2]  The  Public  Health  Law,  supra,  contains  no  provision  whatso- 
ever of  this  sort  limiting  the  defense  of  agency  or  rendering  it  nugatory. 
Had  the  Legislature  seen  fit  to  do  so,  is  it  not  reasonable  to  say  that 
the  law  would  have,  in  some  way,  indicated  that  it  shall  not  be  a  de- 
fense to  any  prosecution  for  a  delivery  of  heroin  to  the  person  or  rep- 
resentative of  the  patient?  The  absence  of  any  such  provision  is 
a  significant  and  potent  circumstance,  indicative  that  the  Legislature 
did  not  seek  to  make  it  a  crime  for  any  one  to  deliver  heroin  to  a 
representative  of  his  patient,  as  was  done  by  Dr.  HoyL  The  intend- 
ment of  the  Legislature  is  the  pivotal  point  of  the  case.  It  is  per- 
fectly clear  that  the  legislative  intent  is  to  prevent  physicians  from 
delivering  any  of  said  drugs  to  any  person  before  a  physical  examina- 
tion ;  but,  in  establishing  this  as  a  condition  precedent,  I  cannot  hold 
that  physicians,  in  dealing  with  the  problem  of  narcotic  drug  addic- 
tion and  the  treatment  of  it  as  a  medical  disease,  which,  as  appears 
from  the  testimony  in  this  case,  is  somewhat  unsettled  as  a  medical 
proposition,  must  malte  a  physical  examination  of  his  patient  each  time 
that  the  drug  is  delivered. 

I  recognize  that  a  great  deal  of  crime  is  being  committed  in  connec- 
tion with  the  illicit  traffic  in  habit-forming  narcotic  drugs,  and  that 
the  drug  addict  is  at  the  mercy  of  the  illicit  trafficker  (whether  profes- 
sional or  otherwise),  who  is  willing  to  exploit  the  unfortunate  victim. 
The  law  cannot  deal  too  severely  with  the  criminal  who  commercializes 
and  exploits  the  physical  necessity  in  such  cases;  and  it  is  wise  that 
we  have  stringent  laws  and  a  swift  and  a  strict  enforcement  of  them, 
to  deal  with  the  individual  who  supplies  the  drug  through  cliannels 
of  illicit  drug  commerce.  But  I  doubt  that  the  Legislature  intended 
to  require  that  a  physical  examination  shall  be  made  as  many  times  a 
day  as  the  drug  is  administered  by  a  doctor,  or  as  often  as  it  shall 
be  necessary  to  prescribe  it,  to  properly  treat  a  given  case  over  a  stated 
period.  The  expert  proof,  in  this  case,  shows  that  a  diagnosis  can 
be  made  and  suitable  treatment  given  covering  a  considerable  length 
of  time,  with  only  one  examination  of  the  patient.  The  defendant 
made  a  physical  examination  of  Mr.  Day  that  enabled  him  to  deter- 
mine the  amount  of  drug  he  required  in  his  treatment  from  day  to 
day,  and  thereafter  and  within  a  reasonable  time  he  delivered  or  caused 
to  be  delivered  the  medicine  for  such  treatment.  In  this  he  has  met 
the  requirements  of  the  statute. 
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[3]  As  to  Qie  legitimate  manner  of  ddivery  of  the  drug,  whether 
made  personally  to  the  patient,  or  to  his  messenger,  we  must  look  to 
the  statute,  as  a  whole,  to  enable  a  determination  of  this  phase  of 
the  case.  It  must  be  remembered  that  the  law  permits  the  examining 
physician  to  issue  to  the  drug  addict  a  prescription  to  procure  the 
amount  of  such  of  these  drugs  as  the  treatment  of  his  case  demands, 
which  may  be  purchased  from  a  druggist.  There  can  be  no  question 
that  the  person  for  whom  the  drugs  are  intended  can  send  his  messenger 
■with  the  prescription,  to  have  the  druggist  fill  it  and  dispense  the  medi- 
cine called  for.  If  this  is  lawful,  why,  then,  cannot  the  physician,  who 
has  the  right  to  prescribe  the  medicine,  give  the  drug  himself  to  the 
same  messenger  for  the  patient?  I  find  here  a  bona  fide  delivery  of 
heroin  to  the  wife  of  Mr.  Day,  one  of  the  defendant's  patients,  for 
his  use  while  under  ^defendant's  professional  care  and  treatment.  If 
the  court  were  to  believe  that  delivery  was  to  Mrs.  Day  for  her  own 
use,  or  the  use  of  some  one  else  other  than  that  of  her  husband,  the 
case  of  the  people  would  be  made  out.  The  evil  aimed  at,  and  sought 
to  be  cur^d  and  prevented,  if  possible,  is  the  sale  of  the  proscribed 
drug  to  persons  who  are  not  under  some  form  of  medical  control 
and  supervision ;  and  the  court  should  not  extend  the  statute  to  cases, 
unless  they  come  clearly  and  i^ainly  within  the  intendment  and  pur- 
pose of  the  lawmakers.  Many  instances  can  be  cited  where  a  physi- 
cian might  examine  a  patient,  and  later  deliver  through  another  the 
drug  suitable  to  the  treatment  of  the  case.  It  is  purely  a  question  of 
credibility.  I  can,  however,  conceive  of  a  defense  like  this  being  urged 
as  a  subterfuge  to  escape  the  consequences  of  an  infraction  of  the  law ; 
but  each  case  must  stand  on  its  own  bottom.  It  is  not  fair  or  just  to 
suppose  that  the  object  of  the  law  is  to  embarrass  the  medical  pro- 
fession, or  to  effect  a  procedure  whereby  persons  are  compelled  to 
resort  to  those  who  commercialize  the  drug  in  an  illicit  traffic  of  it. 

[4]  It  is  elementary  that  that  interpretation  must  be  given  to  the 
act  which  will  best  eflfectuate  the  intent  of  the  Legislature,  and  that  is 
to  be  reached  by  taking  the  words  of  the  statute  and  giving  to  them 
their  plain,  natural,  and  ordinary  meaning  and  signification.  Personal 
delivery  of  a  drug  under  these  circumstances  is  not  a  violation  within 
the  purview  of  the  statute.  This  is  clear  from  a  reading  of  another 
section  of  the  act  in  question,  which  requires  a  record  to  be  kept  if 
delivery  be  made  "in  any  other  manner."  See  section  248,  Public 
Health  Law,  as  added  by  Laws  1914,  c.  363,  and  amended  by  Laws 
1915,  c.  327.    So  much  as  applies  to  this  case  reads : 

"All  persons  authorized  by  law  to  sell,  administer,  prescribe,  dispense  or 
dispose  of  any  of  the  drugs  enumerated  In  section  245  of  tbls  chapter,  shall 
forthwith  keep  on  record  the  name  and  address  of  each  person  to  whom  such 
drug  is  dispensed,  given  or  in  any  manner  delivered.  *  •  •  Any  violation 
of  this  section  Is  hereby  declared  to  be  a  misdemeanor." 

The  act  taken  as  a  whole  points  unmistakably,  in  my  judgment,  to 
the  construction  as  reasonable,  and  as  manifesting  that  the  legislative 
intent  was  that  such  drugs  might  properly  be  delivered  by  a  physician, 
who  has  made  the  required  examination,  to  his  patient,  directly  or 
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through  his  agent,  and  that  the  recording  of  the  name  of  the  patient  is 
a  substantial  compliance  with  this  law,  although  I  deem  it  advisable  in 
such  a  case  for  a  physican  to  record,  as  well,  the  name  and  address 
of  the  agent. 

For  the  reasons  assigned,  I  vote  for  an  acquittal. 

HERBERT,  J.,  votes  for  acquittal. 

RUSSELL,  P.  J.  I  am  of  the  opinion  that,  on  the  facts  of  this  case. 
the  defense  urged  is  a  mere  subterfuge,  and  I  accordingly  vote  for  a 
conviction. 

Defendant  acquitted. 

(100  Misc.  Bep.  624) 

JENSS  et  al.  T.  HARROD. 

(Niagara  County  Oouit.     July,  1917.) 

1.  Tbiai,  ^»313 — OoNDtrcT  of  Tbial  Judge — Coiotonxcatiow  wtth  Jdkt. 

A  trial  Judge  cannot  enter  a  Jury  room  and  communicate  wltb  tbe  Jury. 
after  they  have  retired  to  deliberate  on  the  verdict,  without  tbe  express^ 
or  implied  consent  of  the  parties,  such  as  where  both  parties  go  into  tbe 
Jury  room  with  lilm,  or  the  party  complaining  has  told  him  that  tbe 
Jury  wish  to  see  blm;  bat  such  consent  •was  not  Implied  where  plain- 
tiff's counsel,  when  tbe  Judge  left  tbe  bench,  said  he  guessed  be  woahl 
not  go  in. 

2,  CJoaTs  $=3236 — Rj5Vebsai< — Ebrob  of  Fact. 

The  reversal  for  error  of  facts  not  affecting  tbe  merits,  sucb  as  tbe 
trial  Judge's  communication  with  the  Jiiry  without  tiie  consent  of  tbe  par- 
ties, should  be  without  costs. 

Appeal  from  City  Court  of  Lockport. 

Action  by  William  L-  Jenss  and  another  against  Mary  Harrod. 
From  a  judgment  of  the  Lockport  City  Court  in  favor  of  defendant, 
plaintiffs  appeal.    Reversed. 

William  E.  Locknar,  of  Lockport,  for  appellants. 
William  J.  Hooper,  of  Lockport,  for  respondent. 

FISH,  J.  [1]  The  amended  return  herein  shows  that  while  the 
jury  were  deliberating  upon  their  verdict  the  city  judge  was  informed, 
in  the  presence  of  the  plaintiffs'  counsel,  by  the  city  marshal,  who 
had  the  jury  in  charge,  that  the  jury  desired  to  see  the  city  judge ;  that 
thereupon  the  city  judge  left  the  bench,  went  out  of  the  room  into 
the  hall,  the  plaintiffs'  counsel  following  him  about  half-way  across 
the  courtroom,  and  that  the  city  judge  entered  the  jury  room  alone  and 
unattended,  and  answered  a  question  of  one  of  the  jurors  pertinent 
to  the  case ;  that  the  door  to  the  jury  room  was  closed  after  the  city 
judge  entered  therein;  that  he  was  in  the  jury  room  less  than  five 
minutes  and  that  shortly  thereafter  the  jury  reported  theii*  verdict; 
that  the  city  judge  did  not  ask  permission  of  either  counsel  to  go 
into  the  jury  room  and  did  not  state  to  counsel  that  he  intended  to  go 
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into  the  jury  room  and  discuss  the  case  with  the  jury.  Affidavits  of 
the  city  marshal:  and  of  the  City  Court  stenographer  are  attached  to 
the  return ;  that  of  the  city  marshal  states  that  Uie  announcement  by 
him  that  the  jury  wished  to  see  the  judge  was  made  in  the  presence 
and  within  hearing  of  plaintiffs*  counsel,  and  that  of  the  stenographer 
is  to  the  same  effect,  and  also  that  plaintiffs'  counsel,  as  the  city  judge 
left  the  bench,  immediately  followed  the  judge,  but  stopped  and  said 
to'  the  stenographer,  "I  guess  I  will  not  go  in,"  or  words  to  that  effect. 
Affidavits  cannot  be  used  to  contradict  a  return;  but  as  what  the 
plaintiff's  counsel  said  after  he  stopped  may  not  have  been  within 
the  knowledge  of  the  city  judge,  I  shall  assume  that  I  may  consider 
these  affidavits  in  the  above  respects  as  supplemental  to  me  return. 
The  cases  all  agree  tliat  a  judge  cannot  enter  a  jury  room  and  com- 
municate with  file  jury  after  tfiey  have  retired  to  deliberate  on  their 
verdict,  without  the  consent  of  the  parties.  They  are  in  disagreement 
as  to  whether  such  consent  may  be  implied  or  not;  one  line  of  cases 
holding  that  only  an  express  consent  will  suffice,  and  the  other  line 
of  cases  holding  that  such  consent  may  be  implied.  Many  cases  on  the 
subject  in  this  and  other  states  are  collated  in  the  note  in  17  I,.  R.  A. 
(N.  S.)  614,  and  in  People  v.  Linzey,  79  Hun,  23,  29  N.  Y.  vSupp.  560, 
various  cases  are  reviewed,  and  also  in  Abbott  v.  Hockenberger,  31 
Misc.  Rep.  588,  65  N.  Y.  Supp.  566.  In  Taylor  v.  Betsford,  13  Johns. 
487,  it  is  said : 

"The  practice  Is  dangerons  and  Improper,,  and  onght'to  be  guarded  against, 
and  the  consent  ought  not  to  be  matter  of  Inference,  as  it  may  be  liable  to 
great  abuse :  It  ought  to  appear  affirmatively  that  It  was  done  with  the  con- 
sent of  parties.  If  they  are  present,  It  may  be  easily  ascertained  whether 
they  will  give  It  or  not,  and  then  the  door  will  be  shut  against  abuse,  by 
reason  of  misunderstanding,  or  wrong  conclusions  drawn  from  circumstances." 

In  Thayer  v.  Van  Vleet,  5  Johns.  Ill,  it  was  held  that  the  consent 
of  the  parties  may  be  inferred.  In  Whitney  v.  Crim,  1  Hill,  61,  the 
defendant  told  the  justice  that  the  jury  wished  to  see  him  and  there- 
upon the  justice  went  in,  in  the'presence  of  both  parties,  and  the  court 
said: 

"This  amounted  to  little.  If  any  thing,  short  of  an  express  consent  that  the 
Justice  should  go  into  the  Jury  room,  and  he  ought  not  now  to  complain  of 
that  act" 

In  Hancock  v.  Salmon,  8  Barb.  564,  one  of  the  parties  told  the  jus- 
tice that  the  jury  wished  to  see  him,  and  the  court  held  there  was  an 
express  consent  as  to  such  party. 

The  practice  of  a  judge  communicating  with  a  jury  or  even  going 
into  the  jury  room  after  they  have  retired  is  extremely  dangerous,  and 
should  only  be  followed  when  there  is  an  express  consent  of  the 
parties,  or,  if  an  implied  consent  is  relied  on,  when  the  inference  of 
consent  clearly,  necessarily,  and  irresistibly  follows  from  the  facts 
shown,  such  as  where  both  parties  go  into  the  jury  room  with  the  jus- 
.tice,  or  the  party  complaining  has  told  the  justice  that  the  jury  wished 
to  see  him.    I  do  not  think  there  was  any  such  implied  consent  here. 
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In  People  v.  Linzey,  supra.  Judge  Haight  said,  referring  to  a  judge 
entering  a  jury  room  and  communicating  with  a  jury: 

"It  leaves  an  opportunity  for  a  defeated  party  to  suspect  that  an  Injustice 
has  been  done  him,  and  In  tbe  language  of  one  of  the  learned  Judges,  to 
which  we  have  referred;  Tbe  public  Interecit  requires  that  litigating  parties 
should  have  nothing  to  complain  of  or  suspect  in  the  administration  of  jus- 
tice.' " 

The  probity  and  fairness  of  the  city  judge  here  is  well  known ;  he 
undoubtedly  entered  the  jury  room  with  the  best  of  motives,  and  his 
communication  to  the  jury,  as  returned  by  him,  was  a  correct  statement 
«£  the  law  as  I  view  it;  but  as  to  whether  it  was  or  not,  and  even 
as  to  what  he  said,  will  not  be  inquired  into,  if  he  entered  the  jury 
room  without  the  consent  of  the  complainii^  parties ;  for  we  have  to 
depend  upon  his  recollection  as  to  what  occurred,  and  that  might  not 
be  accurate ;  he  may  not  have  dearly  expressed  his  own  meaning,  or 
the  jurors  may  have  misunderstood  him  and  in  afterwards  relating 
what  occurred  an  unintentional  alteration  of  words  might  entirely 
change  the  meaning.  Unless  waived,  a  party  should  have  an  oppor- 
tunity to  consider  the  language  and  eflEect  of  any  communication  of 
a  judge  to  a  jury. 

[2]  The  error  was  one  of  fact,  not  affecting  the  merits  (Smith  v. 
Cayuga  Lake  Cement  Co.,  105  App.  Div.  308>  93  N.  Y.  Supp.  959), 
and  the  reversal  should  be  without  costs. 

Judgment  reversed,  without  costs. 
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GARIi  T.  CABU 

(Supreme  Court,  Special  Term,  Erie  County.    October  10,  1917.) 

1.  ncSBARD  AND  WlFE  «=a279(l) — SEPARATION  AGBESUENTS — MaBRIAQI:  RELA- 

TION—►CONSTBCCTION    OF  Agbekmknts. 

Contracts  of  separation  are  scrutinized  carefally,  and  enforced  only 
so  far  as  necessary  to  preserve  the  substantial  rights  of  the  parties,  and 
will  not  be  so  construed  as  to  effect  a  permanent  separation  of  married 
persons,  when  a  different  construction  Is  possible;  separation  contracts 
being  regarded  with  disfavor. 

2.  Husband  and  Wife  ®=»279(1) — Separation  Aobeeicent — Constbxtction — 

"In  the  Future." 

A  Clause  in  a  separation  contract,  "that  each  of  them  will  not  inter- 
fere •  •  *  with  each  other  In  the  future,"  did  not  Imply  forever,  nor 
deprive  the  parties  of  the  right  of  terminating  the  agreement,  and  the 
same  was  abrogated  by  the  husband  requesting  his  wife's  return,  and 
he  was  not  further  liable  for  installments  thereunder. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Margaret  Carl  against  Joseph  h.  Carl,  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

William  C.  Carroll,  of  Buffalo,  for  appellant 
Bart  J.  Shanahan,  of  Buffalo,  for  respondent 

WHEELER,  J.  The  plaintiff  and  defendant  are  husband  and  wife. 
The  parties  were  married  on  September  6,  1916,  and  separated  on 
December  2,  1916.  From  that  time  they  have  lived  separate  and  apart. 
An  action  for  a  Judicial  separation  was  begun  by  the  plaintiff  against 
the  defendant  December  7,  1916,  which  action  is  still  pending  undispos- 
ed of.    On  December  21,  1916,  the  parties  made  the  following  contract : 

"That  the  party  of  the  first  part  agrees  to  give  to  the  party  of  the  second 
part  the  sum  of  $5  per  week,  for  the  support  and  maintenance  of  the  said 
party  of  the  second  part,  payment  to  be  made  on  each  Monday,  and  com- 
mencing with  the  date  of  this  agreement,  payment  to  be  made  by  post  office 
order  to  the  party  of  the  second  part.  The  respective  parties  further  agree 
that  each  of  them  will  not  Interfere  with,  bother,  annoy,  or  in  any  way  or 
manner  cause  each  other  any  trouble  or  annoyance  In  the  future." 

The  defendant  paid  the  $5  per  week  as  agreed  until  the  28th  day 
of  March,  1917,  when  he  offered  and  agreed  to  receive  back  the  plain- 
tiff as  his  wife,  and  to  provide  proper  maintenance  and  support  for 
her.  The  plaintiff  refused  to  return  to  her  husband.  The  defendant 
refused,  from  that!  time,  to  make  further  payments  to  his  wife  of  $5 
per  week,  claiming  that  her  refusal  to  return  abrogated  the  agreement 
and  obligation  to  pay.  The  plaintiff  thereupon  began  this  action  in 
the  court  below  to  recover  the  installments  unpaid  under  the  agree- 
ment. The  City  Court  has  rendered  judgment  therefor  against  the 
defendant..   The  defendant  now  appeals  from  that  judgment. 

The  courts  of  this  state  have  held  that,  where  a  husband  and  wife 
are  actually  living  separate  and  apart,  they  may  make  a  valid  agree- 
ment with  each  other,  whereby  the  husband  is  to  pay  a  stated  amount 
for  the  support  and  maintenance  of  his  wife.    Winter  v.  Winter,  191 
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N.  Y.  462,  84  N.  E.  382,  16  L.  R.  A.  (N.  SJ  710;  McCormack  v.  Mo 
Cormack,  127  App.  Div.  406,  111  N.  Y.  Supp.  563;  Barnes  v.  Klug, 
129  App.  Div.  195,  113  N.  Y.  Supp.  325;  Effray  v.  Effray,  110  App. 
Div.  545,  97  N.  Y.  Supp.  286.  The  courts,  however,  have  also  held 
that  an  agreement  by  which  married  persons  before  actual  separation 
agree  to  live  separately  in  the  future,  where  the  agreement  is  made 
without  the  intervention  of  a  trustee,  is  void  as  an  agreement  against 
public  policy,  being  in  the  nature  of  a  contract  to  alter  or  dissolve  the 
marriage  relation.  Boyd  v.  Boyd,  130  App.  Div.  161,  114  N.  Y.  Supp. 
361 ;  Poillon  v.  Poillon,  49  App.  Div.  341,  63  N.  Y.  Supp.  301 ;  Maney 
V.  Maney,  119  App.  Div.  765,  104  N.  Y,  Supp.  541. 

It  seems  to  be  conceded  on  the  argument  of  fhe  appeal  that  if  the 
agreement  of  separation  is  temporary,  and  does  not  contemplate  a 
permanent  living  apart,  then  such  an  agreement  may  be  terminated  and 
abrogated  at  any  time  by  one  of  the  parties  to  it  offering  to  return  and 
resume  marital  relations.  Mann  v.  Hulbert,  38  Hun,  27;  Calkins  v. 
Long,  22  Barb.  97;  Allen  v.  Affleck,  64  How.  Prac.  380;  Wallace  v. 
Bassett,  41  Barb.  92 ;  41  Cyc.  1579.  It  is  urged,  however  that  the 
contract  here  sued  on  contemplated  a  permanent  separation.  The  court 
below  adopted  this  view,  and  rendered  judgment  in  favor  of  the  plain- 
tiff. 

[1]  No  question  is  raised  by  the  appellant  but  that  until  the  defend- 
ant offered  to  take  his  wife  back,  and  requested  her  to  return,  offering 
to  suitably  provide  for  her  as  his  wife,  the  contract  in  question  is  per- 
fectly valid  and  enforceable.  It  is,  however,  urged  that  the  request 
to  have  his  wife  return  to  his  bed  and  board  terminated  that  agreement, 
and  her  refusal  ended  the  obligation  to  make  further  payments  there- 
under. The  marriage  relation  is  an  institution  of  civilized  nations,  so 
highly  favored  and  protected  by  their  laws  that  the  state  declares  that 
the  relationship  shall  not  be  dissolved,  except  for  solemn  and  Sufficient 
reasons,  and  then  only  by  the  decree  of  a  competent  court,  or  the 
act  of  the  Legislature. 

All  acts  or  agreements  of  married  parties,  therefore,  looking  toward 
the  termination  of  the  married  relation,  or  the  relief  of  either  party  from 
the  obligations  imposed  by  marriage,  are  regarded  with  disfavor,  and, 
generally  speaking,  are  regarded  valid  and  binding  only  within  narrow 
limits.  The  interests  of  society  demand  that,  so  far  as  possible,  the 
marriage  relation  shall  be  preserved  and  maintained.  Therefore  it 
is  that  any  and  all  contracts  between  the  parties  themselves,  which  look 
to  the  severance  of  the  marriage  relation,  should  be  scrutinized  care- 
fully, and  enforced  only  so  far  as  necessary  to  preserve  the  substan- 
tial rights  of  the  parties.  They  should  not,  in  our  judgment,  be  so 
construed  as  to  effect  a  permanent  separation  of  married  persons,  when 
a  different  construction  is  possible.  It  may  well  be  that,  where  married 
persons  have  in  fact  separated,  the  husband  may  agree  to  pay,  and 
the  wife  to  accept,  a  sum  of  money  or  other  consideration  as  a  fulfill- 
ment of  the  husband's  legal  obligation  to  support  his  wife ;  and  such 
a  contract  will  be  enforceable  in  law  or  equity.  This  is  all  the  case  of 
Winter  v.  Winter,  191  N.  Y.  462,  84  N.  E.  382,  16  L.  R.  A.  (N.  S.) 
710,  holds. 
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[2]  It  seems  to  us,  however,  that  the  contract  now  under  consid- 
eration ought  not,  in  view  of  the  established  policy  of  the  law  to  main- 
tain the  marriage  relation,  be  construed  to  be  a  contract  for  a  separa- 
tion of  the  parties  for  all  time,  or  as  long  as  the  parties  live.  Any 
other  construction  would  amount  to  a  practical  separation  for  all  time, 
without  judicial  sanction,  unless  the  parties  afterwards  mutually  agree 
to  live  together  once  more.  It  will  be  noted  that  this  contract  does  not, 
in  any  specific  terms,  say  how  long  it  shall  continue  in  force.  Is  it  to 
have  any  greater  force  man  ordinary  commercial  agreements  (such  as 
contracts  for  hiring),  which  may  be  terminated  at  any  time,  when  no 
fixed  term  is  stated  ?    We  think  not. 

The  trial  court  was  of  a  different  opinion,  and  thought  the  provision 
that  "the  respective  parties  hereto  further  agree  that  each  of  them 
will  not  interfere  with,  bother,  annoy,  or  in  any  way  or  manner  cause 
each  other  any  trouble  or  annoyance  in  the  future,"  indicated  an  in- 
tention that  the  agreement  of  separation  should  be  a  perpetual  one.  I 
think  the  language  quoted  is  not  so  controlling.  It  ought  not,  in  our 
opinion,  to  be  construed  further  than  an  agreement  to  keep  away  from 
each  other  so  long  as  the  agreement  lasted  and  remained  in  force.  The 
contract  itself  necessarily  looked  to  future  action  and  conduct.  It  did 
not  relate  to  past  action,  and  the  use  of  the  words  "in  the  future"  did 
not  imply  "forever,"  nor  did  it  in  legal  effect  deprive  the  parties  of 
the  right  of  terminating  the  agreement. 

We  therefore  think  the  contract  was  abrogated  by  the  request  of 
the  defendant  for  the  plaintiff's  return  and  the  offer  to  properly  provide 
for  her  as  his  wife.  If  the  plaintiff  had  good  and  sufficient  grounds  for 
a  judicial  separation,  that  fact  may  be  established  in  the  action  still 
pending,  and  the  court  will  make  proper  provision  for  her  support  by 
the  decree  to  be  entered  therein,  in  case  of  the  plaintiff's  success. 

The  judgment  appealed  from  should  be  reversed,  and  the  plaintiff's 
complamt  dismissed. 


aOO  U\3C  Bep.  536) 

CITY  OF  NEW  YORK  v.  NEW  YOBK  DISPOSAL  COEP.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1&17.) 

1.  MUIflClPAl-   COBFORATIOHB   «S»250 — CONTBAOT— COWSTBDOTIOIT. 

A  contract  whereby  a  dty  agreed  to  deliver  garbage  collected  by  the 
carts  of  the  street  cleaning  department,  or  by  private  carts  under  Its  con- 
trol, and  the  contractor  agreed  to  pay  certain  sums  annually  as  "con- 
sideration for  the  privilege  to  perform  the  work  under  this  coqtract,"  and 
was  to  maintain  a  plant  of  certain  capacity  for  its  removal  and  dis- 
posal, and  providing  that  the  contractor  shonid  have  no  claim  in  case 
the  diflly  amount  of  garbage  delivered  should  be  more  or  less  than  the 
quantity  estimated,  or  to  the  delivery  of  any  ^)ecifled  amount  whatever, 
was  not  a  contract  for  sale  and  delivery,  but  a  contract  for  services,  for 
which  the  contractor  was  to  be  compensated  through  the  profits  from  the 
garbage  received  and  disposed  of  by  it. 

2.  MnNICIPAL      COBFOBATIONS      @=>256 CONTKACT GABBAOE      DiBPOSAI/— BK- 

COVEBT. 

Under  such  contract,  the  contractor,  who  did  not  attempt  to  rescind  it 
but  accepted  the  garbage  so  delivered  and  derived  a  large  profit  there- 
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from,  thougb  protesting  that  It  was  entitled  to  receive  more,  was  bound 
to  pay,  both  at  common  law  and  under  the  Sales  Act  (Personal  Property- 
Law  [Laws  1911,  c  571;  Cionsol.  Laws,  c  41]  {{  82-158),  for  that  re- 
ceived. 

8.   MUNICIPAI.     COBPOBATIONS     «=>255 — CONTBAOI — GaKBAQE     BEHOVAL — JtK- 
OOVEBT. 

The  dty,  suing  to  recover  payments  due  under  sudi  contract,  was  not 
limited  to  a  recovery  only  for  the  value  of  the  garbage  actually  deUvered 
by  It,  as  It  had  never  agreed  to  deliver  any  spedilc  amount,  and  as  the 
contractor  had  not  agreed  to  pay  either  the  value  or  an  agreed  price  for 
the  garbage  delivered  to  It,  and,  as  the  contract  was  Indivisible,  was  en- 
titled to  recover  the  agreed  payments  thereunder,  subject  only  to  such 
counterclaim  as  the  contractor  might  prove. 

1.  Municipal  Cobposatioiis  9=9254 — Contbaot  fob  Oabbagk  DisfosaXi — ^Ac- 
tion FOB  Payment — ConNTERCt.Aisis — "Garbage." 

A  city  which,  in  consideration  of  payments  for  the  privilege,  contracted 
to  deliver  to  a  contractor  at  certain  dumps  all  garbage  collected  by  the 
carts  of  the  department  of  street  cleaning  and  by  private  carts  under  its 
control,  which  contract  defiued  the  term  "garbage"  to  mean  swill  and 
every  accumulation  of  food  waste  containing  not  more  than  5  per  cent, 
weight  of  other  refuse,  was  required  to  deliver  all  the  materials  coming 
within  such  definition  and  collected  by  its  carts,  and  to  use  reasonable 
effort  to  tiflve  it  colleettHl;  to  make  reasonable  efforts  to  separate  the 
excess  refuse  from  food  waste,  though  not  required  to  separate  it  axid 
was  not  required  to  deliver  food  waste  gathered  by  private  carts  licensed 
by  the  board  of  health  and  disposed  of  outside  of  the  city,  where  such 
carts  were  not  controlled  by  the  street  cleaning  department;  nor  was  it 
liable  on  a  counterclaim  because  food  waste  had  been  mixed  with  ashes 
and  refuse  and  delivered  at  ash  dumps,  where  it  had  exercised  reason- 
able care  to  prevent  garbage  from  being  mixed  with  ashes;  nor  was  it 
liable  because  drivers  of  carts  had  collected  garbage  with  ashes,  or  bad 
thrown  garbage  into  the  ashes  to  be  disposed  of  in  the  ash  dump,  nor  for 
any  allowance  for  garbage  afterwards  removed  from  the  ash  dump  by 
third  persons. 

[Bd.  Note.— For  otber  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Garbage.] 

6.  Municipal    Oorpobations    4=>254 — Oomtbaot — ^Aciion    vob    Patuent — 

COtTNTEBCLAIM. 

In  a  city's  action  for  the  payments  due  under  a  contract  for  the  privi- 
lege of  garbage  removal  and  disposal,  the  contractor's  counterclaim  for 
damages  on  the  ground  that  the  dty,  to  Induce  the  contract,  falsely  and 
fraudulently  represented  the  amount  of  garlwge  collected  by  the  depart- 
ment of  street  cleaning  and  delivered  during  the  previous  year,  was  with- 
out merit,  where  such  amount  was  only  an  estimate^  and  had  t>een 
honestly  made  by  the  commissioner. 

Action  upon  a  contract  by  the  City  of  New  York  against  the  New 
York  Disposal  Corporation  and  others,  with  counterclaim  by  defend- 
ants.   Judgment  for  plaintiff,  and  counterclaim  dismissed. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Joslah  A.  Stover  and 
Harold  N.  Whltehouse,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Cravath  &  Henderson,  of  New  York  City  (Herbert  C.  Smyth  and  M.  W. 
Wynne,  both  of  New  York  City,  of  counsel),  for  defendant  New  York  Disposal 
Corp. 

LEHMAN,  J.  The  city  of  New  York,  on  the  12th  day  of  August, 
1913,  entered  into  a  written  contract  for  the  removal  and  final  distribu- 
tion of  all  garbage  collected  by  the  department  of  street  cleaning 
within  the  boroughs  of  Manhattan,  the  Bronx,  and  Brooklyn,  which 
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the  city  thereby  agreed  to  deliver  to  the  places  and  in  the  manner  there- 
in specified.  The  contractor  agreed  to  pay  to  the  city,  as  "considera- 
tion for  the  privilege  to  perform  the  work  under  this  contract,"  for 
the  first  year  $62,500,  for  the  second  year  $87,500,  and  for  the  three 
succeeding  years  $112,500.  The  contract,  with  the  consent  of  the 
city,  was  assigned  to  and  assumed  by  the  defendant  New  York  Dis- 
posal Corporation.  On  the  2d  day  of  January,  1914,  the  New  York 
Disposal  Corporation  entered  upon  the  performance  of  its  work  and 
paid  the  stipulated  consideration  monthly  until  the  15th  day  of  Octo- 
ber, 1914.  On  that  day  it  refused  to  pay  the  installment  which  then 
became  due,  and  has  refused  to  pay  any  installments  coming  due 
thereafter. 

The  New  York  Disposal  Company  denies  that  the  city  has  perform- 
ed all  the  covenants  and  conditions  of  the  said  contract  by  it  to  be 
performed,  and  sets  up  two  counterclaims.  In  the  first  counterclaim 
it  is  alleged  that  by  the  terms  of  the  contract  the  city  of  New  York 
agreed  to  deliver  to  the  New  York  Disposal  Corporation  all  the  gar- 
bage collected  by  the  department  of  street  cleaning  of  the  city  of  New 
York  and  by  others  authorized  to  collect  the  same  within  the  boroughs 
of  Manhattan,  the  Bronx,  and  Brooklyn,  but  has  failed  to  deliver  to  it 
all  such  garbage,  and  has  failed  to  deliver  to  it  240,000  tons  of  said 
garbage,  to  its  damage  in  the  sum  of  $696,000.  The  second  counter- 
claim alleges  that  the  plaintiff,  in  order  to  induce  the  defendant  to 
assume  the  obligation  of  said  contract,  falsely  and  fraudulently  repre- 
sented that  the  amount  of  garbage  which  had  been  collected  by  the 
department  of  street  cleaning  and  had  been  delivered  during  the  year 
1912  to  the  company  then  having  the  contract  for  the  final  disposition 
of  such  garbage  was  over  345,000  tons,  and  that  in  truth  and  in  fact 
not  over  270,000  tons  had  been  collected  by  the  said  department  of 
street  cleaning  during  the  year  1912,  and  that  the  defendant  was  there- 
by damaged  in  the  sum  of  $300,000. 

The  contract  in  suit  is  peculiar,  in  that  it  is  not  strictly  a  contract 
for  services,  nor  a  contract  of  sale  and  delivery.  Its  purpose  was  to 
secure  the  final  disposition  of  the  garbage  collected  by  the  city  and  de- 
livered at  its  dumps.  The  New  York  Disposal  Corporation  agreed  to 
perform  this  service,  and  to  maintain  in  operation  and  working  order 
a  plant  of  the  capacity  ample  to  dispose  of  at  least  2.000  tons  of  gar- 
bage in  each  24  hours.  So  far  the  contract  is  evidently  for  services  to 
be  performed  for  the  benefit  of  the  city.  Ordinarily,  however,  a  party 
must  pay  for  services  to  be  performed  for  its  benefit ;  whereas,  in  this 
case,  the  contractor  agreed  to  pay  to  the  city  a  large  sum  of  money 
annually  for  the  "privilege  to  perform"  its  work.  Obviously,  there- 
fore, the  parties  must  have  assumed  that  the  defendant  would,  in 
some  manner,  derive  a  profit  from  the  performance  of  these  services, 
and  the  city  is  expressly  or  impliedly  obligated  to  deliver  to  the  defend- 
ant the  garbage  of  which  the  defendant  agreed  to  make  final  disposi- 
tion. 

The  proposal  for  bids  states  that  "the  records  of  the  department  of 
street  cleaning  show  that  the  amount  of  garbage  delivered  to  the  pres- 
ent contractor  for  this  work"  was  approximately  certain  amounts 
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thereinafter  set  forth;  but  the  contract  provided  that  the  defendant 
should  have  no  claim  "in  case  the  daily  amount  of  garbage  delivered 
as  aforesaid  shall  be  materially  or  in  any  degree  greater  or  less  than 
the  quantity  estimated,  stated,  or  indicated  in  the  proposal  for  bid  or 
estimate  for  this  contract,  nor  shall  anything  herein  contained  be 
deemed  or  construed  to  imply  or  impose  any  obligation  on  the  part  of 
the  city  to  deliver  to  the  contractor  any  specific  amount  of  garbage 
whatsoever;  it  being  understood,  however,  that  the  city  will  deliver 
to  the  contractor  at  fiie  dumps  aforesaid  all  the  garbage  which  may  be 
collected  by  the  carts  of  the  department  of  street  cleaning  as  well  as 
by  private  carts,  so  far  as  they  can  be  controlled  by  the  said  depart- 
ment." 

[1]  The  defendant  now  contends  that  this  clause  of  the  contract 
makes  the  contract  one  for  the  sale  and  delivery  of  all  such  garbage, 
and  that  the  plaintiff  must  show,  as  a  condition  precedent  to  any  re- 
covery, full  performance  on  its  part,  and  if  only  substantial  perform- 
ance be  shown  the  plaintiff  can  recover  only  upon  a  quantum  meruit 
for  the  value  of  the  amount  actually  delivered.  This  contention  seems 
to  me  absolutely  without  force.  In  the  first  place,  I  do  not  think  that 
the  contract  is  really  one  for  sale  and  delivery,  but  rather  one  for 
services,  for  which  the  defendant  was  to  be  compensated  through  the 
profits  from  the  garbage  which  the  plaintiff  agreed  to  deliver  and 
which  the  defendant  agreed  to  dispose  of. 

[2]  The  plaintiff  has  shown  that  it  delivered  to  the  defendant  at  the 
dumps  large  amounts  of  garbage  collected  by  its  own  carts.  The  de- 
fendant never  attempted  to  rescind  this  contract,  but  accepted  the  gar- 
bage so  delivered,  removed  it  to  its  disposal  plant,  and  has  derived 
large  profits  from  such  acceptance,  even  if  it  pays  the  stipulated 
amount.  Though  it  protested  that  it  was  entitled  to  more  garbage, 
it  knew  that,  even  if  tiie  city  heeded  its  protests  and  thereafter  collect- 
ed more  garbage,  the  city  could  not  deliver  to  it  the  garbage  thereto- 
fore not  collected  and  not  delivered.  It  was  therefore  bound  to  pay, 
both  at  common  law  and  under  the  Sales  Act,  for  at  least  the  garbage 
received,  even  though  the  contract  should  be  construed  as  one  for  the 
sale  of  goods.  Having  accepted  the  delivery  of  a  part  of  the  amount 
called  for,  knowing  that  the  plaintiff  could  not  thereafter  deliver  the 
amount  which  it  should  then  have  delivered,  the  defendant  cannot  re- 
fuse to  pay  for  the  amount  accepted. 

[3]  Nor  can  the  defendant  claim  that  the  plaintiff  should  recover 
only  for  the  value  of  the  garbage  actually  delivered.  The  plaintiff 
never  agreed  to  deliver  any  specific  amount  of  garbage,  and  the  de- 
fendant never  agreed  to  pay  either  the  value  or  an  agreed  price  for 
the  garbage  delivered  to  it.  It  agreed  to  dispose  of  tiie  garbage  de- 
livered to  it,  as  well  as  to  pay  a  stipulated  sum  for  the  privilege  of 
doing  the  work,  and  the  agreed  amount  of  its  payment  under  the  con- 
tract in  no  wise  represents  the  agreed  value  or  price  of  the  garbage. 
The  garbage  so  delivered  to  it  never  became  its  property,  in  the  sense 
that  it  could  sell  or  dispose  of  it  as  it  saw  fit ;  but,  on  the  contrary,  it 
could  only  dispose  of  it  in  the  manner  provided  by  contract.  Under 
these  circumstances  there  could  be  no  proof  of  the  market  value  of 
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the  garbage  in  New  York  City ;  but,  if  the  value  of  the  garbage  is  at 
all  matenal,  it  could  only  be  determined  by  other  criteria,  and  the 
best  criterion  would  be  the  profit  which  could  be  made  from  the  gar- 
bage. The  proof,  however,  shows  that  shch  profits  are  so  large  that 
the  value  so  calculated  of  the  garbage  actually  delivered  would  be  far 
greater  than  the  amount  now  demanded  by  the  plaintiff.  It  seems 
to  me  quite  evident  that  the  contract  was  not  one  for  the  sale  of  goods, 
but  one  for  services,  in  which  the  compensation  for  the  work  done  by 
the  defendant  was  to  be  derived  from  the  incidental  profits  of  the 
work,  and  both  parties  so  understood. 

While  the  plaintiff .  has  not  raised  this  jxiint,  I  question  seriously 
whether  the  contract  would  be  valid,  if  it  were  for  the  sale  of  the 
city's  personal  property,  for  apparently  the  charter  provisions  in 
regard  to  such  contract  have  not  been  complied  with.  In  any  event, 
it  is  quite  evident  to  me  that  it  was  an  indivisible  contract  on  both 
sides,  and  when  either  party  accepted  part  performance,  knowing  that, 
so  far  as  concerns  performance  up  to  that  time,  no  full  performance 
was  possible,  it  could  not  avail  itself  of  past  breaches  as  a  defense  to 
an  action  on  the  contract,  but  could  use  such  breaches  only  as  the 
basis  of  a  counterclaim.  It  follows  that  the  plaintiff  is  entitled  to  re- 
cover the  agreed  payments  under  the  contract,  subject  only  to  such 
counterclaim  as  the  defendant  may  prove. 

[4]  I  cannot,  however,  find  that  the  defendant  has  made  out  its 
counterclaims,  except  possibly  for  a  nominal  amount.  The  defendant 
claims  that  the  city  has  failed  to  perform  its  contract  in  various  re- 
spects, which  I  shall  take  up  separately;  but  before  considering  each 
of  these  claims  it  is  necessary  to  determine  exactly  what  the  city 
agreed  to  do  imder  its  contract.  As  stated  above,  tiie  contract  pro- 
vides that: 

"The  city  ■will  deliver  to  the  contractor  at  the  dumps  aforesaid  all  the  gar- 
bage which  may  bo  collected  by  the  carts  of  the  department  of  street  cleaning' 
as  well  as  by  private  carts,  so  far  as  they  can  be  controlled  by  the  said  de- 
partment" 

The  specifications  further  provide  that: 

"Wherever  the  term  'garbage'  Is  used  in  this  contract  It  shall  be  taken  to 
mean  swlIl  and  every  accvunulation  of  food  waste,  of  both  animal  and  vege- 
table matter,  liquid  or  otherwise,  that  shall  be  collected  by  the  carts  of  the 
department  of  street  cleaning  or  by  carts  dnly  authorized  to  collect  the  same, 
and  delivered  at  the  dumps  and  containing  not  more  than  6  per  centum  by 
weight  of  other  refuse." 

The  defendant  claims  that  all  parts  of  this  clause,  except  the  words 
"it  shall  be  taken  to  mean  swill  and  every  accumulation  of  food  waste, 
of  both  animal  and  vegetable  matter,  liquid  or  otherwise,"  are  really 
provisions  inserted  for  its  benefit  and  are  not  part  of  the  definition 
of  garbage.  There  is  a  great  deal  of  force  in  this  contention.  The 
contract  is,  on  its  face,  one  for  the  final  disposal  of  "garbage"  by  the 
defendant,  and  it  fixes  the  limits  of  the  "garbage"  which  the  defend- 
ant was  obliged  under  its  contract  to  accept  and  dispose  of.  On  the 
other  hand,  the  plaintiff  expressly  agreed  to  deliver  to  the  defendant  at 
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the  dumps  all  the  "garbage"  which  may  be  collected  by  the  department 
of  street  cleaning,  etc.,  and  therefore  that  part  of  the  definition  which 
describes  garbage  and  material  "delivered  at  the -dumps"  can  have  no 
application  to  the  city's  obligation.  Obviously  it  was  obliged  to  de- 
liver to  the  dump  all  materials  which  otherwise  come  within  the  defini- 
tion and  which  are  collected  by  the  carts  of  the  department  of  street 
cleaning,  etc.  Similarly,  inasmuch  as  the  city  under  this  contract  re- 
quired the  defendant  to  make  large  expenditures  for  the  maintenance 
of  a  plant  and  to  pay  to  the  city  large  sums  of  money  for  the  privilege 
of  doing  the  work,  a  fair  construction  of  the  contract  would  require 
the  city  not  only  to  deliver  such  materials  collected  by  the  carts  at  the 
dump,  but  would  also  require  it  to  use  reasonable  efforts  to  cause  the 
carts  to  make  such  collection.  It  could  certainly  not  discontinue  its 
former  practice  of  causing  such  materials  to  be  so  collected  and  yet 
hold  the  defendant  to  its  onerous  obligations  under  the  contract. 

A  more  difficult  question,  however,  arises  in  regard  to  the  words 
"and  containing  not  more  than  5  per  centum  by  weight  of  other  ref- 
use." The  defendant  was,  of  course,  not  obligated  to  accept  materials 
containing  more  than  this  amount  of  other  refuse;  consequently,  if 
the  plaintiff  was  obliged  to  deliver  to  the  defendant  all  swill  and  every 
accumulation  of  food  waste,  regardless  of  any  admixture  of  other 
refuse  collected  by  tlie  carts  of  the  department  of  street  cleaning,  it 
would  be  obliged  to  remove  all  other  refuse  from  such  food  waste 
after  collection,  or,  at  its  peril,  secure  a  perfect  separation  of  food 
waste  and  other  refuse  before  such  collection.  Such  a  construction 
would  plainly  be  so  unreasonable  that  even  the  defendant  does  not 
ask  it.  There  are,  and  were  at  the  time  the  contract  was  made,  or- 
dinances in  effect  requiring  a  separation  of  food  waste  from  other 
refuse  in  the  built-up  portions  of  New  York,  and  it  appears  that  un- 
der previous  contracts  the  city  had  made  efforts  to  enforce  such  sep- 
'aration.  The  defendant  had  a  right  to  expect  that  the  city  would 
make  reasonable  efforts  to  secure  such  separation ;  but  if,  in  spite  of 
reasonable  efforts,  the  carts  collected  food  waste  containing  a  con- 
siderable proportion  of  refuse,  the  city  was  certainly  not  bound  to 
make  such  separation  itself.  The  obligation  of  the  city  under  the  con- 
tract was,  therefore,  to  deliver  to  the  defendant  at  the  dumps  all  food 
waste  containing  less  than  5  per  centum  of  other  refuse  collected  by 
the  carts  of  the  department  of  street  cleaning,  as  well  as  by  private 
carts,  so  far  as  they  can  be  controlled  by  that  department,  and  to  make 
reasonable  efforts  to  cause  householders  to  keep  their  food  waste  sep- 
arate from  other  refuse  and  to  make  reasonable  efforts  to  collect  all 
such  refuse  through  their  carts. 

The  defendant  claims  that  this  obligation  was  breached  by  the  fail- 
ure of  the  city  to  deliver  to  it  food  waste  gathered  by  private  carts 
and  delivered  by  them  to  other  places  out  of  the  city.  These  carts 
were  licensed  by  the  board  of  health  and  had  the  right  under  the  or- 
dinances made  by  the  board  of  health  to  make  such  deliveries.  These 
carts  were  not  controlled  by  the  department  of  street  cleaning,  and 
such  deliveries  were  lawful.  The  defendant,  however,  claims  that 
since  the  contract  was  made  with  the  city,  and  the  board  of  health  is  a 
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city  agency,  it  had  no  right  to  license  such  carts  or  to  pass  such  an 
ordinance.  Even  if  I  assume  that  the  board  of  health  is  strictly  a  city 
agency,  the  contract  provides  only  that  garbage  collected  by  carts  con- 
trolled by  the  department  of  street  cleaning,  and  not  by  other  city 
departments,  should  be  delivered  to  the  defendant.  Moreover,  in  the 
absence  of  any  valid  ordinances  to  the  contrary,  any  person  has  a 
right  to  sell  his  garbage  or  food  refuse  as  he  desires,  so  long  as  he  does 
not  interfere  with  the  comfort  and  health  of  his  neighbors. 

It  is  true  that  the  board  of  health  may,  in  the  interests  of  the  public 
health,  restrict  this  right,  but  any  restrictive  ordinance  is  valid  only 
when  passed  by  it  to  conserve  the  public  health.  If  the  board  of  health 
assumed  to  pass  such  ordinance  not  for  this  purpose,  but  to  increase 
the  revenue  either  of  the  city  or  the  contractor,  such  an  ordinance 
would  be  void.  In  spite,  therefore,  of  the  fact  that  the  commissioner 
of  street  cleaning  who  signed  this  contract  represented  to  the  defend- 
ant that  he  expected  to  arrange  that  the  board  of  health  should  refuse 
permission  thereafter  to  private  carts  to  transport  food  refuse  to 
purchasers  outside  of  the  city,  such  representation  or  promise  can  in 
no  wise  bind  the  city.  It  follows  that  the  city  has  in  no  wise  breached 
the  contract  by  failing  to  take  measures  which  would  force  private 
carts  to  cease  from  collecting  food  waste  and  delivering  it  to  places 
outside  the  city. 

The  defendant  further  claims  that  a  large  amount  of  food  waste  has 
been  mixed  with  ashes  and  refuse  and  not  delivered  to  it  as  garbage, 
but  instead  placed  in  ash  carts  and  delivered  at  ash  dumps.  As  stated 
above,  there  are  and  were  ordinances  in  effect  requiring  such  separa- 
tion; but  the  city  has  not  expressly  or  impliedly  agreed  that  it  will 
secure  such  separation,  and  its  full  obligation  has  been  performed  when 
it  makes  reasonable  efforts  to  secure  such  results.  I  have  taken  a  mass 
of  testimony  to  determine  how  far  the  city  has  secured  an  effective 
separation  in  the  built  up  parts  of  the  city.  I  have  listened  to  that 
testimony  with  care,  and  then  read  it  over  again  and  analyzed  it.  The 
net  result  of  that  testimony  is  that  according  to  the  city's  witnesses 
an  ash  dump  is  about  as  clean  and  sweet-smelling  as  the  primeval 
woods ;  whereas,  according  to  some  of  the  defendant's  witnesses,  the 
ash  dumps  are  masses  of  decayed  vegetables,  bones,  and  fat,  with  oc- 
casional oases  of  clean  ashes  from  factories.  As  a  matter  of  fact,  I 
believe  that  the  ashes  contain  just  about  the  amount  of  food  refuse 
that  any  observant  citizen  would  expect.  In  some  districts  of  the  city 
the  householders  have  apparently  been  educated  up  to  the  point  where 
they  keep  the  food  waste  and  other  refuse  separate,  as  required  by 
law.  Of  course,  even  in  such  districts,  a  careless  or  ignorant  or  lazy 
housekeeper  will  occasionally  transgress ;  but  even  the  defendant  prac- 
tically concedes  that  in  such  districts  the  separation  is  satisfactory. 

It  contends,  however,  that  since  the  city  can  keep  the  amount  of 
garbage  which  is  mixed  with  the  ashes  in  those  districts  to  a  small 
proportion  of  the  whole,  it  should  be  required  to  see  that  the  law  is 
similarly  enforced  in  all  districts.  In  other  districts,  however,  with  in- 
habitants unaccustomed  to  order  and  public  cleanliness,  the  difficulty 
is  infinitely  greater.    Garbage  is  notoriously  thrown  into  the  street. 
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and  it  is  difficult  to  impress  upon  these  inhabitants  die  importance  of 
any  separation.  The  result  naturally  is  that  in  such  districts  a  mix- 
ture of  10  per  cent  of  garbage  in  the  ashes  is  not  infrequent.  By 
constant  vigilance  this  amount  may  be  reduced  and  by  a  relaxation 
of  vigilance  it  may  be  increased,  but  the  mere  fact  that  even  a  very 
considerable  amount  of  garbage  is  mixed  with  the  ashes  in  such  dis- 
tricts is  not  conclusive  evidence  of  a  lack  of  reasonable  efforts  on  the 
part  of  the  street  cleaning  department. 

The  defendant,  however,  has  sought  to  supply  this  proof  in  two 
ways:  First,  by  producing  evidence  to  show  a  reduction  in  the  su- 
pervising force  and  a  change  in  the  form  of  organization  of  the  street 
cleaning  department  which  it  believes  tended  to  reduce  its  efficiency 
in  this  regArd ;  second,  by  showing  a  large  number  of  individual  vio- 
lations of  the  sanitary  ordinances  and  of  the  rules  of  the  department 
acquiesced  in  or  committed  by  drivers  of  carts.  The  street  cleaning 
department  and  its  organization  is  in  charge  of  the  commissioner,  and 
he  is  responsible,  not  only  for  its  work,  but  for  the  economy  with 
which  the  work  is  conducted.  It  would  be  contrary  to  public  policy 
that  one  commissioner  should  be  allowed  to  enter  into  a  contract  with 
a  third  party  which  would  interfere  with  the  discretion  of  his  suc- 
cessor in  carrying  on  the  work  which,  imder  the  charter,  is  in  his 
charge.  No  contract  should  be  construed  to  cause  this  effect  The 
contract  under  consideration  in  no  manner  required  the  present  com- 
missioner to  carry  on  the  work  of  his  department  in  the  same  manner 
as  it  was  previously  carried  on,  and,  even  though  he  has  reduced  the 
number  of  assistant  foremen  and  changed  the  work  of  the  separation 
squad,  there  is  no  presumption  that  sudh  economies  caused  any  lessen- 
ing of  efficiency,  nor  is  there  any  evidence  to  that  effect  On  the  con- 
trary, it  would  appear  that  the  separation  at  the  present  time  is  as 
good  as  it  was  formerly.  Even  if,  however,  the  result  of  these  changes 
has  been  a  decrease  in  efficiency,  the  city  would  still  not  be  responsible 
in  damages  for  such  changes.  The  commissioner  must  use  his  dis- 
cretion as  to  such  changes,  and  unless  there  has  been  such  an  abuse  of 
discretion  that  the  court  can  say  he  has  not  made  reasonable  efforts 
to  enforce  the  law  it  cannot  hold  that  the  city  has  thereby  breached  its 
contract. 

I  have  not  overlooked  in  this  respect  that  in  the  present  contract  the 
contractor  paid  for  the  privilege  of  doing  the  work,  while  in  previous 
contracts  the  city  paid  the  contractor  in  addition  to  the  profits  he  made 
in  handling  the  garbage,  but  I  cannot  see  that  this  change  in  any  way 
increases  the  city's  obligation.  It  merely  shows  that  the  defendant  ex- 
pected that  if  the  city  carried  out  its  obligations  it  would  make  a  con- 
siderable profit,  and  the  proof  shows  that  its  expectations  have  been 
quite  realized.  I  further  cannot  find  that  the  individual  cases  of  in- 
fraction of  the  law  show  a  failure  of  reasonable  effort  on  the  city's 
part  to  cause  the  householders  to  deliver  their  garbage  free  from  other 
refuse.  It  is  true  that  there  have  been  many  such  infractions;  but, 
on  the  other  hand,  there  is  also  proof  of  diligent  effort  on  the  part  of 
the  city  to  reduce  such  infractions.  Doubtless,  if  a  lai^e  number  of 
police  were  kept  constantly  at  work  enforcing  the  sanitary  ordinances, 
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the  number  of  infractions  would  be  reduced ;  but  in  view  of  the  proof 
of  the  large  number  of  warnings  and  arrests  I  am  constrained  to  find 
that  the  defendant  has  failed  to  show  any  lack  of  reasonable  effort  on 
plaintiff's  part  to  enforce  the  law. 

The  defendant  also  claims  that,  because  it  has  shown  that  some 
years  before  the  contract  was  made  a  commissioner  ordered  food  ref- 
use in  street  sweepings  to  be  separated  from  other  sweepings,  the 
present  commissioner  was  bound  to  follow  the  same  course.  It  ap- 
pears that  this  order  has  not  been  followed  for  several  years,  and  was 
not  in  existence  when  the  contract  was  made.  It  does  not  appear  that 
the  contractor  ever  knew  of  such  an  order  or  custom,  it  does  not  ap- 
pear that  such  an  order  served  any  practical  purpose,  and  it  does  not 
appear  that,  if  followed,  the  contractor  would  have  profited  by  the 
additional  cabbage  leaves  and  potato  peelings  found  in  the  street  sweep- 
ings if  they  had  been  delivered  to  it. 

Finally,  the  defendant  claims  that  it  has  shown  that  drivers  of  carts 
put  into  the  carts  on  numerous  occasions  cans  of  mixed  garbage  and 
ashes,  and  even  threw  cans  of  clean  garbage  into  the  ashes,  and  the 
plaintiff  is  responsible  for  these  acts  on  the  theory  of  respondeat  su- 
perior. I  do  not  tliink  that  this  doctrine  can  be  applied  to  the  acts  of 
the  drivers  in  taking  the  cans  of  mixed  garbage.  The  garbage  so  col- 
lected by  the  carts  was  not  garbage  which  the  defendant  was  obliged 
to  receive  or  which  the  plaintiff  could  deliver  to  it.  The  defendant 
therefore  did  not  breach  the  contract  merely  by  taking  these  cans  and 
delivering  them  to  the  ash  contractors.  The  acts  of  the  drivers  in 
taking  them  is  material  only  as  bearing  upon  the  question  of  whether 
the  defendant  used  reasonable  efforts  to  obtain  a  separation,  and  they 
are  not  sufficient,  I  think,  even  with  the  other  evidence,  to  show  a 
failure  in  this  respect.  On  the  other  hand,  if  the  drivers  threw  cans 
of  clean  garbage  on  the  ashes,  and  these  ashes  were  delivered  to  the 
ash  contractor,  that  in  itself  constitutes  a  breach  of  contract  for  which 
the  city  would  be  liable,  for  it  has  agreed  to  deliver  to  the  defendant 
all  clean  garbage  collected  by  its  carts.  On  the  other  hand,  undoubt- 
edly both  parties  expected  that  such  acts  must  occasionally  occur,  and 
I  cannot  infer  from  this  testimony  that  such  acts  were  general  nor 
can  I  form  any  estimate  of  how  often  they  occurred.  I  can  therefore 
allow  damages,  if  at  all,  only  for  the  cases  where  such  acts  were 
proven. 

In  the  cases  proven,  the  loss  to  the  defendant  would  not  amount  at 
the  utmost  to  over  a  ton  or  so,  and  its  damages  would  therefore  be 
nominal.  I  hardly  think  that  the  defendant  is  claiming  damages  for 
these  particular  breaches,  or  desires  a  finding  of  nominal  damages  on 
his  counterclaim  amounting  to  a  couple  of  dollars.  The  evidence 
shows  that  after  the  ashes,  mixed  as  they  were  with  some  small  pro- 
portion of  garbage,  were  delivered  at  the  dumps,  scavengers  were  per- 
mitted to  remove  therefrom  bones  and  fat,  and  the  defendant  claims 
it  is  entitled  at  least  to  an  allowance  for  that.  I  cannot  see  upon  what 
theory  such  an  allowance  can  be  made.  The  city  could  not  deliver 
to  the  defendant  under  its  contract  the  bones  and  fat  mixed  with  the 
ashes,  and  it  was  not  bound  to  separate  them  itself.    If,  after  collect- 
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ing  them  and  delivering  them  at  the  dumps,  it  permitted  other  per- 
sons to  separate  and  take  them  away,  there  is  nothing  that  I  can  find 
in  the  contract  which  requires  the  city  to  deliver  them  to  the  defend- 
ant. It  is  true  that  the  contract  with  the  ash  contractors  made  by  the 
city  does  not  permit  the  contractor  or  the  scow  trimmers  to  appropriate 
or  remove  bones  and  fat,  and  at  first  I  was  under  the  impression  that 
this  fact  showed  that  the  city  accepted  the  view  that  the  bones  and 
fat  belonged  to  the  defendant,  but  on  further  consideration  I  cannot 
take  this  view. 

There  are  other  possible  explanations  for  the  insertion  of  this  clause 
in  the  ash  contracts,  and  I  have  been  unable  to  find  how  the  in- 
sertion of  this  clause  in  the  ash  trimmers'  contract  could  profit  the 
defendant,  for  it  is  evident  that  unless  the  ash  trimmers  or  scavengers 
removed  the  bones  and  fat  from  the  ashes  they  would  be  taken  to 
the  place  of  final  disposition  and  lost  to  the  defendant  in  any  event. 
It  follows  that  the  first  counterclaim  must  therefore  be  dismissed. 

[5]  The  defendant's  second  counterclaim  for  fraud  is  clearly  with- 
out merit.  The  representation  that  the  department  had  delivered  345,- 
000  tons  of  garbage  in  1912  is  part  of  the  proposal  for  bids,  and  is 
clearly  only  an  estimate  and  the  city  is  not  responsible  for  its  accuracy. 
Moreover,  it  is  affirmatively  shown  by  the  defendant  itself  tfiat  the 
then  commissioner  made  such  estimate  honestly  and  after  examination 
by  his  subordinates.  Finally,  there  is  not  a  scintilla  of  evidence  that 
it  is  untrue. 

Judgment  is  therefore  directed  for  the  plaintiff,  with  costs,  for  the 
amount  demanded  in  the  complaint,  and  the  counterclaims  dismissed 
on  the  merits. 

Judgment  accordingly. 


BROPHT  V.  CITY  OF  BUFFAI/O. 
(Supreme  Court,  Special  Term,  Brie  County.    October  10, 1917.) 

1.  Mttnicipal   Coepokations   <S=»244(1) — Contbacts   fob  Labob — Poweb  to 

Contract. 

Tlie  mere  fact  that  an  ordinance  provided  that  the  city  sliould  pay 
for  teams  75  cents  per  hour  did  not  prohibit  the  council  from  CDntracUnc 
to  pay  only  $5  per  day,  but  merely  fixed  the  maximum  price. 

2.  BSbtoppel  €=>78(1) — Contbacts  fob  Labob— Poweb  to  Contract. 

Where  a  teamster  agreed  to  work  with  his  team  for  $5  per  day,  !» 
could  not  thereafter  question  the  power  of  the  dty  to  contract  for  his 
work  at  a  rate  less  than  the  ordinance  requirement  of  75  cents  per  hoar. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  James  J.  Brophy  against  the  City  of  Buffalo.    From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Hiram  H.  Bacon,  of  Buffalo,  for  appellant. 

William  S.  Rann  and  Clayton  M.  Smith,  both  of  Buffalo,  for  re- 
spondent. 

«=>For  oUier  cues  «ee  same  topic  tc  KEY-NUMBER  In  aU  Kejr-Numb«r«d  DlceiU  *  lodao 
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WHEELER,  J.  This  action  is  brought  to  recover  for  certain  team- 
ing done  for  the  city  of  Buffalo.  The  plaintiff  fumislied  the  city  a 
team,  and  demanded  judgment  for  the  work  done  at  the  rate  of  75 
cents  per  hour.  The  city  answered  that  the  work  was  done  under  an 
agreement  with  the  plaintiff  at  the  rate  of  $5  per  day.  There  was 
conflicting  evidence  given  on  the  trial  as  to  the  existence  of  any  agree- 
ment as  to  the  compensation  to  be  paid;  but  the  City  Court,  in  dis- 
posing of  the  case,  has  found  that  the  plaintiff  agreed  to  furnish  his 
team  at  the  rate  of  $5  per  day,  and  rendered  judgment  accordingly. 
The  plaintiff  appeals,  and  contends  that  by  the  provisions  of  the  city 
ordinance  the  compensation  for  a  double  team  is  fixed  at  75  cents  per 
hour,  and  that  he  is  entitled  to  compensation  at  that  rate,  notwithstand- 
ing any  agreement  for  a  less  amount. 

[  1  ]  In  the  chapter  fixing  the  compensation  of  various  officers,  depu- 
ties, clerks,  and  employes  in  the  city  service,  when  we  reach  the  street 
department,  there  is,  among  other  provisions,  the  following:  "Pay 
of  teams,  double,  per  hour,  $.75."  It  will  be  observed  there  is  no  ex- 
press language  forbidding  the  hiring  of  teams  at  a  less  rate  than  75 
cents  per  hour;  nothing,  in  terms,  preventing  the  city  availing  itself 
of  better  terms,  if  they  can  be  obtained.  In  the  absence  of  any  such 
limitation  or  restriction,  we  are  of  the  opinion  that  the  ordinance  should 
receive  such  a  construction  as  will  still  preserve,  so  far  as  possible,  the 
freedom  of  contract,  and  enable  the  city  to  avail  itself  of  favorable 
conditions  in  hiring  teams  for  public  work.  In  other  words,  the  ordi- 
nance should  not  be  deemed  so  mandatory  as  to  tie  the  hands  of  the 
city  officials,  to  the  disadvantage  of  the  public.  It  seems  to  us  that  the 
ordinance  should  be  construed  simply  as  fixing  the  maximum  price  to 
be  paid  for  teaming,  without  special  action  of  the  council  authorizing 
a  higher  rate ;  and,  in  the  absence  of  any  specific  agreement  as  to  the 
compensation  to  be  paid,  as  fixing  the  amount  to  be  paid  at  75  cents 
per  hour.  This  work  is  not  continuous  in  character,  but  occasional, 
varying  with  the  seasons  of  the  year. 

[2]  It  is  urged  that  no  city  official  has  any  authority  to  hire  teams 
for  less  than  the  price  stated,  and  in  doing  so  he  exceeds  his  authority. 
In  this  we  do  not  concur ;  but,  assuming  this  were  so,  the  authorities 
did  in  fact  hire  the  plaintiff's  team  for  a  less  amount,  and  the  city  au- 
thorities have  ratified  this  action  by  directing  the  corporation  counsel  to 
appear  in  this  action  and  defend  the  plaintiffs  claim  for  the  larger 
sum  he  seeks  to  recover.  Certainly,  if  the  plaintiff  agreed  to  accept 
$5  per  day  for  his  team,  it  hardly  lies  in^his  mouth  to  raise  the  ques- 
tion of  the  right  of  the  street  authority  to  make  the  contract  he  did. 

We  think  the  judgment  appealed  from  should  be  affirmed.  So  or- 
dered. 
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(101  Misc.  Bep.  323) 

In  re  HICKHX. 

In  re  SNYDEB. 

(Supreme  C!ourt,  Special  Term,  Albany  County.    October  4,  1917.) 

1.  Intoxicatinq  LiQUOBa  <&=>4&'^ — BbouiatioH'  of  Salk — Licensed  Places. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34)  J  8,  as  amended  by  Laws  1917,  c 
623,  providing  for  appointment  of  a  commission,  wlio  shall  determine  the 
places  where  liquor  may  be  sold,  and  to  reduce  the  number  as  nearly 
as  may  be  in  proportion  to  the  numl)er  of  places  then  trafllcklng  in  liq- 
uors, does  not  require  an  apportionment  as  nearly  as  possible  to  the 
number  of  places  then  licensed,  but  vests  a  discretion  in  the  board,  and 
the  determination  of  the  commission,  in  the  absence  of  abuse  of  such 
discretion,  is  final. 

2.  iNTOxiCATiNa  Liquors  €=>46% — Beoutation  of  Sai.s — ^Licensed  Pipages. 

In  the  absence  of  abuse  of  its  discretion  by  the  local  board,  the  state 
excise  commissioner  has  no  power  to  designate  the  places  to  l>e  certified 
for  the  sale  of  liquor,  unless  the  local  commission  fails  to  designate  the 
places. 

Two  applications,  by  William  Hickey  and  by  Alfred  Snyder,  for 
writs  of  certiorari  to  the  Commissioner  of  Excise  and  the  County 
Treasurer.    Applications  granted. 

Coffin  &  Coffin,  of  Hudson  (Samuel  B.  Coffin,  of  Hudson,  of  coun- 
sel), for  petitioner  Hickey. 

J.  Rider  Cady,  of  Hudson,  for  petitioner  Snyder. 

Harry  D.  Sanders,  of  Buffalo,  for  state  excise  commissioner  and 
county  treasurer  of  Columbia  county. 

RUDD,  J.  The  applicants  above  named  ask  for  a  writ  of  certiorari, 
directed  to  the  state  commissioner  of  excise  and  the  county  treasurer 
of  Columtna  county,  to  review  the  action  of  the  county  treasurer  in  re- 
fusing to  issue  a  liquor  tax  certificate  to  the  applicants  respectively. 
The  applicant  Hickey  is  a  resident  of  the  village  of  Kinderhook,  Co- 
lumbia county,  and  the  applicant  Snyder  is  a  resident  of  the  village  of 
Valatie,  in  the  same  county.  Each  petitioner  has  under  the  Liquor  Tax 
Law  for  many  years  been  engaged  in  the  business  of  trafficking  in 
liquors  imder  a  certificate  duly  issued  authorizing  him  to  traffic  in  liq- 
uors to  be  drunk  upon  the  premises  where  sold. 

The  facts  set  forth  in  the  petitions  here  under  consideration  are  not 
controverted  by  the  commissioner  of  excise  of  the  state.  The  counsel 
representing  the  state  commissioner  stated  upon  the  argument  of  the 
question  here  involved  that  he  believed  the  statement  of  facts  set  forth 
by  the  petitioners  was  correct.  It  was  also  agreed  in  open  court,  be- 
tween the  counsel  representing  the  state  commissioner  and  the  petition- 
ers, that  without  the  formality  of  the  issuance  of  a  writ  of  certiorari 
this  court  might  determine  the  question  presented  and  make  an  order 
in  accordant  with  such  determination. 

The  population  of  the  town  of  Kinderhook,  according  to  the  last 
census,  was  3,356.  Under  the  amendment  to  section  8  of  the  Liquor 
Tax  Law,  by  chapter  623  of  the  Laws  of  1917,  the  town  of  Kinderhook 

^=9For  oUier  cosei  tee  ume  topic  t  KBT-NUMBER  in  all  Kay-Numbered  DlgeaU  &  Iiid««* 


Digitized  by 


Google 


Sup.  Ct.)  IN  BE  HicKsr  .  975 

would  be  entitled  to  one  certificated  place  for  each  500  of  population. 
The  town  would,  therefore,  be  entitled  to  six  liquor  tax  certificates. 
Under  the  law  previous  to  the  amendment,  it  was  entitled  to,  and  it  had 
had,  sixteen  certificated  places  for  the  sale  of  liquor  to  be  drunk  upon 
the  premises.  In  the  town  of  Kinderhook  there  are  two  incorporated 
villages ;  Kinderhook,  with  a  population  of  827,  and  Valatie,  with  a  pop- 
ulation of  1,410,  and  in  the  town  there  is  territory  outside  of  the  two 
villages  mentioned.  Of  the  sixteen  certificates  outstanding  before  the 
law  was  amended  in  the  town  of  Kinderhook,  four  were  in  Kinderhook 
village,  seven  in  Valatie,  and  five  in  the  town  outside  of  the  villages. 

The  amendment  of  the  Liquor  Tax  Law  which  we  are  examining 
provides  for  the  appointment  of  three  commissioners  by  the  town 
board  of  each  town,  who — 

"shall,  before  August  tenth,  nineteen  hundred  and  seventeen,  Investigate  as 
to  the  location  of  places  within  such  dty  or  town  where  trafficking  in  liquors 
is  engaged  In  under  liquor  tax  certificates  Issued  under  subdlvislcm  1  of  this 
section,  and  may  inquire  as  to  the  conduct  of  such  business  at  such  places. 
Upon  the  completion  of  such  investigation  and  inquiry,  which  shall  be  on 
or  before  September  first,  nineteen  hundred  and  seventeen,  the,  said  commis- 
sion shall  determine  as  to  the  places  within  such  dty  or  town,  not  exceeding 
the  ratio  of  one  for  each  five  hundred  of  the  population  thereof,  where  traffick- 
ing in  liquors  may  be  continued  during  the  ensuing  year,  beginning  October 
first,  nineteen  hundred  and  seventeen,  under  Uquor  tax  certificates  Issued 
under  subdivision  1  of  this  section." 

The  amended  law  further  provides : 

"The  determination  of  such  commission  shall  be  final  and  condnsive.  In 
case  such  commission  shall  fall  to  designate  on  or  before  September  first, 
nineteen  hundred  and  seventeen,  the  places  in  such  dty  or  town  for  which 
Uquor  tax  certificates  may  be  Issued,  or  in  case  •  *  •  the  town  board  of 
a  town  refuses  or  fails  to  appoint  sudi  commissioners,  or  if  for  any  other 
cause  such  designation  is  not  made,  the  state  commissioner  of  exdse  shall 
designate  said  places." 

The  town  board  of  Kinderhook  appointed  a  commission  under  the 
provisions  of  the  amended  law.  That  commission  made  certain  desig- 
nations. It  was  the  duty  of  the  local  commission,  appointed  by  the 
town  board,  to  reduce  the  number  of  places  in  the  villages  as  "nearly 
as  may  be"  in  proportion  to  the  number  of  places  then  trafficking  in 
liquors,  namely,  sixteen,  at  the  time  of  the  investigation.  The  local  com- 
mission certified  to  two  in  the  village  of  Kinderhook,  three  in  the  vil- 
lage of  Valatie,  and  one  in  the  town  outside  of  the  two  villages.  The 
state  commissioner  of  excise  notified  the  county  treasurer  of  Colum- 
bia county  not  to  issue  any  certificates  for  the  town  of  Kinderhook. 

The  state  commissioner  then  filed  a  designation  of  places  which  were 
to  be  allowed  to  traffic  in  liquors  after  October  1,  1917.  The  state 
commissioner  of  excise,  in  the  designation  by  him  made,  allowed  one 
to  the  village  of  Kinderhook,  three  to  the  village  of  Valatie,  and  two  to 
the  town  outside  of  these  two  villages.  The  state  commissioner  of  ex- 
cise reduced  the  number  of  certificates,  as  determined  by  the  local  com- 
mission appointed  by  the  town  board,  in  the  village  of  Kinderhook 
from  two  to  one.  By  such  reduction  the  state  commissioner  omitted 
William  Hickey,  one  of  the  petitioners  herein.  The  state  commission- 
er of  excise,  in  his  designation  for  the  village  of  Valatie,  fixed  upon 
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the  same  number  as  was  determined  by  the  local  commission  appointed 
by  the  town  board,  but  omitted  from  such  designation  for  the  village 
of  Valatie  Alfred  Snyder,  the  petitioner  herein,  substituting  for  him 
the  name  of  some  other  person. 

The  state  excise  commissioner  contends  that  the  designations  made 
and  filed  by  the  local  commission  appointed  by  the  town  board  are  void, 
because  such  designations  do  not  "reduce  the  number  of  places  in  each 
of  such  villages  and  parts  of  villages  and  in  the  territory  of  such  town 
outside  of  such  villages  as  nearly  as  may  be  in  proportion  to  the  num- 
ber of  places  where  trafficking  in  liquors  was  engaged  in  at  the  time 
of  the  investigation,"  for  the  reason  that  the  proportion  was  not  sus- 
tained by  the  closest  possible  mathematical  accuracy.  The  state  commis- 
sioner claims  that  exact  mathematical  accuracy  would  mean  that  Kin- 
derhook  village  would  be  entitled  to  one  and  one-half  certificates,  the 
town  outside  of  the  villages  would  be  entitled  to  one  and  seven-eighths 
certificates,  and  that  therefore  the  designation  of  two  places  in  Kinder- 
hook  village,  representing  the  one  and  one-half  certificates,  and  the 
designation  of  one  place  in  the  town  outside  of  the  villages,  represent- 
ing one  and  seven-eighths  certificates,  is  not  as  accurate  as  it  is  possible 
to  make  it,  and  that  therefore  the  designation  of  the  local  commission 
appointed  by  the  town  board,  not  being  accurate  in  this  respect,  is 
therefore  void,  and  that  the  situation  is  as  if  the  local  c<Mnmission  had 
made  no  designations,  and  that  it  was  the  duty  of  the  state  commis- 
sioner of  excise  to  make  the  designations  which  he  filed  with  the  coun- 
ty treasurer,  and  which  upon  this  application  he  desires  should  be  sus- 
tained. 

It  is,  of  course,  impossible  to  make  under  the  provisions  of  the  law 
an  exact  mathematical  proportionate  designation ;  that  is  not  only  rec- 
ognized by  us,  but  it  is  recognized  by  the  provisions  of  the  law  itself. 
The  local  commission  was  called  upon  to  reduce  the  number  in  the  vil- 
lages as  nearly  as  may  be  in  prc^rtion  to  the  number  of  places  that 
trafficked  in  liquors  at  the  time.  This  commission  was  called  upon  to 
act  "as  nearly,  as  may  be." 

[  1  ]  As  has  been  said  by  the  courts,  this  does  not  mean  as  "nearly  as 
may  be  possible,"  or  "as  near  as  may  be  practicable" ;  but  it  certainly 
means,  under  the  construction  which  the  courts  have  heretofore  placed 
upon  this  expression,  that  the  commission  charged  with  the  responsi- 
bility, local  in  its  character  and  in  its  make-up,  was  called  upon  to  ex- 
ercise a  wise  and  honest  discretion,  and,  if  it  so  acted,  although  it  may 
be  its  act  or  conclusion  or  determination  would  vary  somewhat  from 
the  determination  or  conclusion  of  some  other  body  charged  with  a 
Uke  responsibility,  unless  it  has  abused  that  discretion,  unless  it  is  ap- 
parent from  what  it  has  done  or  failed  to  do,  that  it  has  not  done  or 
attempted  to  do  that  which  the  law  calls  upon  it  to  do,  namely,  to  sus- 
tain the  proportion  as  nearly  as  may  be,  then,  and  only  then,  would 
the  court  interfere. 

This  local  commission,  appointed  by  the  town  board,  is  called  upon 
under  the  law  to  investigate  and  inquire  as  to  the  location  of  places 
within  the  town  where,  previous  to  the  amendment  of  the  act,  traffick- 
ing in  liquors  was  engaged  in,  and  also  to  inquire  as  to  the  conducting 
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of  such  business  at  such  places,  and  upon  the  completion  of  such  in- 
vestigation and  inquiry  that  then  it  shall  determine  as  to  the  places 
within  the  town  where  hereafter  the  business  of  liquor  selling  shall 
continue  for  another  year.  The  petitioner  Hickey,  of  Kinderhook 
village,  is  the  proprietor  of  the  Lindenwald  Hotel,  the  site  of  a  hotel 
for  over  50  years.  It  may  well  be  that  that  fact  was  taken  into  consid- 
eration by  the  local  commission  in  designating  the  places  in  this  old 
village. 

The  counsel  for  the  excise  commissioner  did  not  explain,  to  the 
satisfaction,  at  least,  of  this  court,  why  the  commissioner,  when  making 
designations  in  the  town  of  Valatie  of  the  same  number  of  places  as 
designated  by  the  local  commission,  assumed  to  substitute  the  name  of 
some  person  for  that  of  the  petitioner  Snyder.  ,  The  evident  theory  and 
intent  of  the  enactment  seems  to  be,  in  the  first  instance,  a  least,  to  vest 
m  this  local  commission,  appointed  by  the  board  representing  the  town, 
the  responsibility,  not  only  of  investigating  and  inquiring  as  to  the  places 
and  character  of  the  places,  and,  when  that  is  done,  making  the  designa- 
tions in  number  and  locality  as  required  by  the  law,  and  unless  there 
has  been  an  abuse  of  the  power  vested  in  the  local  commission,  the  des- 
ignations by  the  local  commission  become  final  and  conclusive,  and  it 
does  not  ^eem  as  if  the  state  commissioner  of  excise  would  be  justified 
under  the  law  in  substituting  one  person  for  another  as  a  certificate 
holder. 

The  only  theory  upon  which  the  state  commissioner  of  excise  sus- 
tains his  contention  is  that  the  certificate  filed  by  the  local  commission 
is  void  and  of  no  effect,  and  that  therefore  the  local  commission  has 
failed  absolutely  in  the  performance  of  its  duty.  The  provision  of  the 
amended  law  is  that: 

"The  detennlnation  of  said  comnUssion  [that  is  the  commission  appointed  by 
the  town  board]  shall  he  liual  and  conclusive." 

[2]  There  is  no  doubt  as  to  the  meaning  of  that  phraseology,  and  the 
state  excise  commissioner  is  not  authorized  or  empowered  to  designate 
the  places  to  be  certificated,  except  in  the  case  that  the  local  commis- 
sion shall  fail  to  designate  on  or  before  September  1,  1917,  or  in  case 
the  town  board  of  a  town  refuses  or  fails  to  appoint  such  commission, 
or  if  for  any  other  cause  such  designation  is  not  made.  Then,  and  then 
only,  can  the  state  commissioner  act.  The  determination  of  the  local 
board  is  final  and  conclusive,  unless  it  appears  that  it  has  failed  in  the 
exercise  of  the  discretion  with  which  it  is  vested,  or  has  abused  that 
discretion. 

In  the  papers  before  this  court  and  upon  the  admitted  facts  there 
seems  to  be  no  evidence  from  which  this  court  would  be  justified  in 
assuming  that  the  local  commission  appointed  by  the  town  board  had 
thus  failed.  Its  certificate  was  made  in  time.  It  was  duly  filed.  It  was 
probably  as  nearly  accurate  mathematically,  having  regard  to  the  pro- 
portion which  the  law  calls  upon  the  commission  to  sustain,  as  could 
be,  and  therefore  the  applications  of  these  petitioners,  asking  for  a  de- 
termination directing  the  county  treasurer  of  Columbia  county  to  issue 
to  each  of  them,  respectively,  a  liquor  tax  certificate  to  traffic  in  liquors 
at  the  places  designated  by  the  local  commission,  is  granted. 
166  N.Y.S.— «2 
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(101  Misc.  Rep.  296) 

ROBIN  T.  COLAIZZI  et  bL 

(Supreme  Court,  Appellate  Term,  Second  Department    September,  1917.) 

IirNKXEFEBS    ®=>11(6) — RkSTATTBANT    E^KEPEKa — OHBOKIirO    BOOHB — TiTtWTT.ITT. 

Where  an  overcoat  is  checked  at  a  restaurant,  the  restaurant  Is  not 
liable  as  bailee  for  the  loss  of  a  purse  and  contents  in  the  pockets  there- 
of, unless  it  has  actual  notice  of  their  presence  there,  or  the  presence  of 
articles  of  a  similar  nature  might  be  presumed. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District 
Action  by  Marie  Robin  against  Arbel  F.  O^zzi  and  Mary  C.  Col- 

aizzi,  administrators  with  the  will  annexed  of  Dominick  1,.  Colaizzi. 

Judgment  for  plaintiff,  and  defendants  appeal.    Reversed. 
Argued  before  CIARK,  BENEDICT,  and  JAYCOX,  JJ. 

Frank  H.  Reuman,  of  New  York  City,  for  appellants. 
Frederick  W.  Hamberg,  of  New  York  City,  for  respondent 

JAYCOX,  J.  The  action  was  brought  to  recover  the  value  of  a 
pocketbook  and  its  contents,  lost  in  the  restaurant  of  the  defendant's 
intestate  under  the  following  circumstances,  which  are  undisputed  and 
are  contained  in  a  statement  made  by  the  plaintiff's  attorney  at  the 
opening  of  the  trial: 

"The  plaintiff  visited  the  defendants'  restaurant  with  an  escort  and  she 
handed  her  pocketbook,  which  had  in  it  111  in  Mils  and  a  diamond  ring,  to 
her  escort,  and  her  escort  put  the  pocketbook  in  his  i)ocket  and  checked  his 
overcoat  in  the  coatroom.  When  he  later  asked  for  his  coat  the  coat  was 
returned  to  him,  and  the  pocketbook  was  gone." 

The  question  involved  in  this  case  is :  Under  the  circumstances  here 
disclosed,  did  the  defendants'  intestate  become  the  bailee  of  the  lost 
pocketbook  and  its  contents?  None  of  the  cases  upon  the  subject  re- 
lied upon  by  the  plaintiff  hold  the  defendant  in  such  an  action  liable 
as  bailee,  unless  he  knew  the  lost  article  was  in  his  possession,  or  unless 
the  article  which  he  did  receive  was  of  such  a  character  that  the  pres- 
ence of  the  lost  article,  or  articles  of  a  similar  nature,  might  be  pre- 
sumed. The  first  case  cited  by  plaintiff  to  sustain  her  recovery  is 
Hasbrouck  v.  N.  Y.  Central  Railroad  Co.,  202  N.  Y.  363,  377,  95  N. 
E.  808,  813,  35  L.  R.  A.  537,  Ann.  Cas.  1912D,  1150.  The  lost  arti- 
cles in  that  case  were  some  clothing  and  jewelry  and  $25  in  money, 
that  were  contained  in  a  suit  case  which  the  plaintiff  carried  with  her 
upon  the  train  of  the  defendant.    The  court  said: 

"The  plaintiff  took  the  articles  in  question  with  her  for  personal  use  at  a 
reception  to  be  held  at  the  end  of  her  journey,,  and  a  small  amount  of  money 
for  use  in  case  of  emergency.  The  Jewelry  was  adapted  to  her  taste,  habits, 
and  standing,  as  the  court  found  upon  suttlcient  evidence,  tind  the  amount 
of  money  was  not  greater  than  found  to  be  reasonable  and  prudent." 

The  delivery  of  the  suit  case  was  implied  notice  that  it  contained  such 
articles  as  might  appropriately  be  carried  as  hand  baggage.  The  court 
having  found  that  the  articles  in  question  were  appropriate  articles  to 

«s»For  oUier  cmm  ■«•  suna  topic  &  KKY-NUMBER  In  all  Kor-Numb«rad  DIsmU  *  IndczM 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  BBOOKS  979 

be  carried  iii  that  manner,  the  defendant,  upon  receipt  of  the  suit  case, 
became  liable  for  its  contents. 

In  Delmour  v.  Forsythe,  128  N.  Y.  Supp.  649,  the  watch  in  question 
was  placed  on  a  table  at  the  request  of  and  in  the  presence  of  a  clerk 
of  the  defendant  The  defendant  was  held  to  be  a  bailee,  and  charged 
with  the  duty  of  exercising  some  care.  Appleton  v.  Welch,  20  Misc. 
Rep.  343,  45  N.  Y.  Supp.  751,  was  to  recover  for  hats  and  coats  de- 
livered to  a  waiter,  and  which  were  lost  while  thus  in  the  defendant's 
custody.  Buttman  v.  Dennett,  9  Misc.  Rep.  462,  30  N.  Y.  Supp.  247, 
was  for  articles  of  wearing  apparel  placed  in  the  custody  of  the  de- 
fendant for  safe-keeping.  These  are  all  the  cases  cited  by  plaintiff 
as  supporting  her  position. 

The  case  most  nearly  analogous  to  this  case  is  Nathan  v.  Woolverton, 
69  Misc.  Rep.  425,  127  N.  Y.  Supp.  442,  af&rmed  on  opinion  below  147 
App.  Div.  906,  131  N.  Y.  Supp.  1130.  In  that  case  a  passenger  upon  a 
railway  checked  his  trunk,  without  notice  that  it  contained  anything  but 
ordinary  personal  baggage,  though  the  trunk  in  fact  contained  merchan- 
dise of  very  large  value,  and  it  was  there  held,  so  far  as  the  jewelry 
in  the  trunk  was  concerned,  there  was  no  contract  as  to  it,  and  the  de- 
fendant had  no  knowledge  it  was  in  its  possession.  This  being  so, 
the  plaintiff  had  no  cause  of  action. 

The  following  cases  all  arise  out  of  facts  similar  to  those  involved 
in  the  instant  case,  and  illustrate  the  same  principle  as  Nathan  v.  Wool- 
verton :  Feder  v.  Simon,  157  N.  Y.  Supp.  895 ;  Barnes  v.  Stem,  89 
Misc.  Rep.  385,  151  N.  Y.  Supp.  887;  Schleef  v.  Foodcraft  &  Co.,  165 
N.  Y.  Supp.  209;  Powers  v.  O'Neil,  89  Hun,  129,  34  N.  Y.  Supp. 
1007;  Wamser  v.  Browning,  187  N.  Y.  87,  79  N.  E.  861,  10  L.  R.  A. 
(N.  S.)  314,  reversing  109  App.  Div.  53,  95  N.  Y,  Supp.  1051 ;  Mont- 
gomery v.  Ladjing,  30  Misc.  Rep.  92,  61  N.  Y.  Supp.  &40;  Pattison  v. 
Hammerstein,  17  Misc.  Rep.  375,  39  N.  Y.  Supp.  1039;  Wentworth 
V.  Rig^s,  159  App.  Div.  899,  143  N.  Y.  Supp.  955,  reversing  79  Misc. 
Rep.  400, 139  N.  Y.  Supp.  1082. 

The  judgment  should  be  reversed,  and,  as  it  is  apparent  that  the 
facts  could  not  be  changed  upon  a  new  trial,  the  complaint  should  be 
dismissed,  with  costs. 

Judgment  reversed,  with  $30  costs,  and  the  complaint  dismissed,  with 
appropriate  costs  in  the  court  below. 

CLARK  and  BENEDICT,  JJ.,  concur. 


In  re  BROOKS. 

(SiqtTeme  C!onrt,  l^peclal  Term,  Schenectady  Ck>unt7.    September,  1917.) 

Blsctions  «s»120(5) — Pbimabt  Electionb — Mabkiko  Invaud  Baixot — ^"Void 

BAU.OT." 

Under  Election  Law  (Consol.  Laws,  c.  17)  |  82,  as  added  by  Laws 
1011,  c.  8S)1,  §  43,  relatlnff  to  primaries,  providing  that  It  shall  not  be  law- 
ful to  mark  a  ballot  other  than  by  a  cross,  except  that  the  voter  may 
write,  in  the  blank  space  under  the  title  of  the  proper  office,  the  name 
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of  any  person  for  wbom  he  desires  to  Tote,  wboee  name  Is  not  printed  on 
the  ballot,  and  section  86,  as  added  by  Taws  1911,  c.  8»1,  {  47,  defining 
a  "void  ballot"  as  one  upon  which  anything  is  written  other  than  the 
name  of  any  person  not  printed  on  the  ballot  for  \iiuMn  the  voter  de- 
Rlres  to  vote,  etc.,  ballots  which.  In  addition  to  the  name  written  la  of 
the  person  voted  for  as  county  committeeman  In  the  blank  space  under 
the  title  of  such  ofllce,  had  a  cross  In  the  darkened  space  to  the  left  of  tbe 
name,  were  Invalid. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Void  Ballot! 

In  the  matter  of  the  application  of  Charles  L.  Brooks  to  review  the 
action  of  the  inspectors  of  primary  election  of  the  town  of  Edinburg^h, 
in  the  county  of  Saratoga,  at  the  Republican  primary  election  of  Sep- 
tember 19,  1917.    Granted. 

Order  affirmed,  167  N.  Y.  Supp. . 

Butler,  Kilmer  &  Corbin  and  Lawrence  B.  McKelvey,  both  of  Sara- 
toga Springs,  for  petitioner. 

Benjamin  P.  Wheat,  Hiram  C.  Todd,  and  Nash  Rockwood,  all  of 
Saratoga  Springs,  for  resp<mdent. 

WHITMYER,  J.  Petitioner  is  applying,  tinder  section  56  of  the 
Election  Law,  to  review  the  action  of  the  inspectors  of  election  of  the 
town  of  Edinburgh,  Saratoga  county,  N.  Y.,  in  counting  21  ballots  as 
valid  for  W.  E.  Snow  for  member  of  the  Republican  county  committee 
from  said  town.  Each  of  said  ballots  shows  Snow's  name  in  the  blank 
space  under  the  title  of  said  office  or  position,  and  also  shows  a  cross- 
mark  in  the  darkened  space  to  the  left  of  the  name.  His  name  was  not 
printed  upon  the  ballot. 

The  Court  of  Appeals,  in  the  case  of  People  ex  rel.  Brown  v.  Board 
of  Supervisors,  Suffolk  County,  216  N.  Y.  732,  110  N.  E.  776,  revers- 
ing the  decision  of  the  Appellate  Division,  Second  Department,  re- 
ported in  170  App.  Div.  364,  367,  156  N.  Y.  Supp.  205,  has  decided 
that  ballots  so  marked  are  invalid.  Respondent  claims  that  the  decision 
there  is  not  applicable  here,  because  it  arose  out  of  a  general  election, 
and  that  this  case  is  controlled  by  Matter  of  Garvin,  168  App.  Div. 
218,  222,  153  N.  Y.  Supp.  549,  which  arose  out  of  a  primary.  The 
Brown  Case  does  not  refer  to  the  Garvin  Case. 

Section  358  of  the  Election  Law  relates  to  general  elections.  It  pro- 
vides, in  effect,  that  a  voter,  to  vote  for  any  candidate  not  on  the  bal- 
lot, "shall"  write  the  candidate's  name  on  a  line  left  blank  in  the  ap- 
propriate place.  Sections  82  and  86  (as  added  by  Laws  1911,  c.  891,  §§ 
43,  47)  relate  to  primaries.  Section  82  provides  that  it  shall  not  be 
lawful  to  make  any  mark  on  a  ballot  other  than  a  cross  mark,  for  the 
purpose  of  voting,  and  only  in  the  voting  space  to  the  left  of  the  name 
of  the  candidate,  except  that  the  voter  "may"  write  with  a  pencil  hav- 
ing black  lead  in  the  blank  space  under  the  title  of  the  proper  office  or 
party  position  the  name  of  any  person  or  persons  for  whom  he  desires 
to  vote,  whose  name  or  names  are  not  printed  upon  the  ballot;  and 
section  86  defines  a  void  ballot,  and  states  that  it  is  one,  among  others, 
upon  which  anything  is  written  other  than  the  name  or  names  of  any 
person  or  persons  not  printed  upon  the  ballot  for  whom  the  voter  de- 
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sires  to  vote,  which  "must"  be  written  in  the  blank  space  under  the  ti- 
tle of  the  proper  office  or  party  position  with  a  pencil  having  black  lead. 

Section  358  uses  the  word  "shall,"  section  82  the  word  "may,"  and 
section  86  the  word  "must."  But  sections  82  and  86  must  be  construed 
together,  in  determining  the  meaning  of  the  law,  so  far  as  it  relates  to 
primaries,  and,  when  they  are,  it  is  clear  that  the  language  is  as  strong 
in  the  one  case  as  it  is  in  the  other.  And  the  law  does  not,  in  terms, 
permit  a  mark  in  the  square,  in  addition  to  writing  in  the  name,  in  ei- 
ther case.  Moreover,  the  directions  for  voting  at  primaries  and  elec- 
tions are  substantially  the  same,  and  there  can  be  no  reason  for  a  dis- 
tinction. 

Finally,  it  should  be  observed  that  the  ballots  in  dispute  relate  to  the 
office  of  county  committeeman,  and  that  the  primary  is  the  place  for  the 
election,  not  fiie  nomination,  of  such  an  officer.  For  these  reasons, 
hastily  stated,  it  seems  to  me  that  the  decision  of  the  G>urt  of  Appeals 
in  the  Brown  Case  is  controlling  here.  A  request  for  another  primary 
election  in  this  district  for  county  committeeman  has  been  made.  That 
can  be  directed  only  in  the  case  of  fraud.  The  result  here  was  due  to 
lack  of  knowledge  of  the  law,  or  to  mistake.  That  being  so,  I  have  no 
power  to  grant  tihe  request. 

It  seems  to  me  that  the  petition  must  be  granted.    Order  accordingly. 


ENGEL  v.  MUTtJAL  GARMENT  CO. 
(Supreme  Court,  Appellate  Term,  Second  Department.    September  Term,  1&17.) 

1.  Masteb  and  Servant  ®=341(1) — Wbonofui.  Dischaboe — Recotebt  of  Com- 

pensation. 

An  employ^,  wrongfully  discharged,  Is  entitled  prima  fade  to  recover 
his  stipulated  compensation  for  the  remainder  of  the  period,  which.  In 
case  of  a  drawing  account,  would  be  the  amount  thereof. 

2.  Masteb   and   Servant   ®=>40(1) — Wbonqfxji,  Dischaboe — Mitigation   of 

Damages — Borden  of  Pboof, 

In  an  action  for  breach  of  a  contract  of  employment,  the  burden  was 
on  the  employer  to  show  facts  In  reduction  or  mitigation  of  damages. 

3.  Masteb  and  Sebvant  ®=»4l(l) — Bbeach  or  Contract — Action — Expenses. 

In  an  action  for  breach  of  a  contract  of  employment,  held,  that  the 
selling  expenses  of  the  employe  should  be  deducted  from  the  damages, 
but  not  his  living  expenses. 

4.  Damages  ®=140 — Excessive  Damages — Breach  of  Contbact. 

In  an  action  by  an  employ^  for  a  breach  of  contract,  a  verdict  of  $545 
held  excessive. 

5.  Master  and  Servant  «s»42(1) — Breach  of  Contract — ^Elements  of  Dam- 

age. 

In  an  action  by  an  employ^  for  breach  of  contract,  where  employment 
was  obtained  one  week  after  discharge  and  still  continues,  the  employer 
was  entitled  to  have  such  facts  considered  by  the  jury  In  estimating  the 
damage  from  the  time  of  the  trial  to  the  end  of  the  contract  period. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District 

Action  by  Harry  Engel  against  the  Mutual  Garment  Company.    From 

a  judgment  for  plaintiff  for  $583  damages  and  costs,  and  from  an  or- 

A=9Por  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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der  den}rmg  a  motion  for  a  new  trial,  defendant  appeals.    Reversed, 
and  new  trial  ordered,  with  costs  to  defendant. 
Argued  before  CLARK,  BENEDICT,  and  JAYCOX,  JJ. 

David  Goldstein,  of  New  York  City,  for  appellant. 
Harry  M.  Marks,  of  New  York  City,  for  respondent 

BENEDICT,  J.  This  is  an  action  for  $65  balance  claimed  to  be  due 
on  drawing  account  and  $900  damages  for  breach  of  a  contract  of 
employment.  The  answer  was  a  partial  denial,  and,  as  separate  de- 
fenses and  counterclaims,  that  plaintiff  had  wrongfully  disposed  of 
defendant's  samples  of  the  value  of  $60.25,  and  had  without  cause  left 
defendant's  employ ;  damages  being  claimed  in  the  sum  of  $3^.73. 
On  the  trial  by  the  court  and  a  jury  there  was  a  verdict  for  plaintiff 
for  $545.  Judgment  was  rendered  on  the  verdict  on  May  18,  1917. 
Defendant  appeals  from  the  judgment,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

On  the  argument  of  this  appeal  appellant's  counsel  withdrew  all 
grounds  of  appeal,  except  that  the  evidence  did  not  sustain  the  ver- 
dict of  the  jury  that  plaintiff  had  suffered  any  damage  by  reason  of  his 
wrongful  discharge.  Under  plaintiff's  contract  with  defendant  he 
was  entitled  to  receive  commissions  on  sales,  and  also  to  a  drawing 
account,  to  be  deducted  from  his  commissions,  of  $70  a  week  while  he 
was  on  the  road  with  three  trunks,  $60  while  on  the  road  with  two 
trunks,  $50  a  week  while  he  was  in  New  York  in  the  busy  season, 
and  $30  a  week  in  the  off  season.  He  claims  8  weeks  on  the  road 
at  $70  a  week,  amounting  to  $560 ;  7  weeks  in  New  York  during  the 
busy  season  at  $50  a  week,  amounting  to  $350 ;  and  30  weeks  during  the 
off  season  at  $25  a  week,  amounting  to  $750;  total,  $1,660.  From 
this  he  consents  to  a  deduction  of  $616,  made  up  by  sums  received  as 
a  drawing  account  in  other  employment  between  the  time  of  his  dis- 
charge and  the  time  of  the  trial,  and  $400  commissions  received  in 
such  other  employment,  leaving  a  balance  of  $1,044,  as  stated  in  his 
brief  on  this  appeal. 

[1-3]  It  is,  of  course,  a  familiar  rule  that  an  employe,  wrongfully 
discharged,  is  entitled  prima  facie  to  recover  his  stipulated  compen- 
sation for  the  remainder  of  the  period,  which  would,  of  course,  in 
the  case  of  a  drawing  account,  be  the  amount  thereof ;  and  the  bur- 
den of  proof  is  on  the  employer  to  show  facts  in  reduction  or  mitiga- 
tion of  damages.  Defendant  claims,  however,  that  plaintiff  admitted 
that  he  was  to  pay  his  expenses  out  of  his  drawing  account,  and  that 
these  expenses  ate  it  all  up.  These  admissions  were  obtained  from 
plaintiff  on  cross-examination,  evidently  because  he  failed  to  distin- 
guish between  his  living  expenses  and  his  selling  expenses.  The  latter, 
of  course,  should  be  deducted  in  estimating  the  damages,  but  not  the 
former.  On  redirect  examination,  plaintiff  somewhat  modified  his 
admissions,  showing  that  his  living  expenses  also  came  out  of  the 
drawing  account.  While  on  the  road  he  seems  to  have  spent  more 
than  the  amount  of  his  drawing  account.  There  is  no  sufficient  proof 
of  his  commissions  earned  during  this  period  (if  those  may  be  consid- 
ered apart  from  his  commissions  earned  at  other  periods)  to  show 
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any  profit  to  him ;  for  he  was  unable  to  state  the  net  amount  of  his 
sales  during  such  period.  While  in  the  city  in  the  market  season  his 
living  expenses  amounted  to  about  $18  a  week,  and  the  rest  of  his 
drawing  account  went  for  selling  expenses.  During  the  off  season 
he  had  no  selling  expenses.  I  think  the  account  should  be  made  up  as 
follows : 

Seven  weeks,  market  season  in  New  York,  at  |18  a  week $126.00 

Twenty-five  weeks,  off  season,  at  $80 750.00 

Balance  due  on  drawing  account  at  time  of  dlsdiarge 66.00 

$941.00 
JDeduct  at  least  mon^s  earned  during  contract  period  after  dlscbarge    616.00 

$325.00 

[4,  6]  This  shows  that  the  verdict  was  in  any  event  excessive.  It 
would  hardly  seem  practicable,  however,  for  this  court  to  affirm  the 
judgment  on  condition  that  plaintiff  consent  to  reduce  the  verdict, 
because  the  trial  took  place  before  the  end  of  the  contract  period,  and 
plaintiff  obtained  his  new  emplo)mient  one  week  after  his  discharge  by 
defendant,  and  still  continued  in  such  emplo)mient  at  the  time  of  the 
trial.  These  facts  defendant  is  entitled  to  have  considered  by  a  jury 
in  estimating  the  damage  from  the  time  of  the  trial  to  the  end  of  the 
contract  period.  See  Davis  v.  Dodge,  126  App.  Div.  469,  110  N.  Y. 
Supp.  787,  and  Marx  v.  N.  Y.  Ribbon  Co.,  95  Misc.  Rep.  551,  159 
N.  Y.  Supp.  853. 

The  new  trial  will  in  any  event  take  place  much  nearer  the  end  of 
the  contract  period  than  the  original  trial,  and  may  take  place  after  the 
termination  of  such  period.  In  either  case  the  jury  will  be  in  much 
better  position  than  we  are  to  ascertain  the  amount  of  damage,  if  any, 
which  plaintiff  actually  suffered. 

I  recommend  that  the  judgment  and  order  be  reversed,  with  $30 
costs  to  appellant  to  abide  ^e  event,  and  a  new  trial  ordered. 

CLABIK  and  JAYCOX,  JJ.,  concur. 

(101  Misc.  Bep.  301) 

DEAN  T.  BAUSB  et  aL 

(Supreme  Coait,  Appellate  Term,  Second  Department.    September  Term,  1917.) 

1.  Appeai.  and  Sbbob  €=»1010(1) — Review — Sutficienct  of  Evidence. 

In  passing  on  the  sufficiency  of  evidence  to  support  a  finding,  the  fact 
that  the  lower  court  had  the  advantage  of  seeing  the  witnesses,  a  great 
advantage,  should  not  be  lost  sight  of  on  appeal. 

2.  CouBTS  «=»188(4) — MuNioiPAi.  CocBTa—JuBisDicnoN— "Action   on   Oon- 

teact"— "Action  for  Conversion'" — Conditional  Sale& 

An  action  for  money  imld  pursuant  to  a  conditional  sale  of  a  piano, 
which  the  defendants  had  unlawfully  retaken,  in  violation  of  Personal 
Property  Law  (Consol.  Laws,  c.  41)  §  65,  an  act  protecting  purchasers  in 
such  cases,  was  an  "action  on  contract,"  within  Municipal  Court  Code 
(Laws  1915,  c.  279)  !  6,  giving  the  Municipal  Courts  jurisdiction  of  ac- 
tions on  contract  under  $1,000,  and  was  not  an  "action  for  conversion," 
within  the  meaning  of  section  73,  denying  Municii;>al  (Courts  jurisdiction 

«s»For  oUier  caiM  —»  same  topic  &  KET-NUIf  BBR  in  all  Kajr-Numberad  DlgeaU  &  Indezea 
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of  certain  actions,  and  such  action  is  not  affected  by  sectiwi  70,  de- 
daring  conditional  sales  to  be  liens. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Conversion; 
First  and  Second  Series,  Action  on  Contract] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District. 

Action  by  Grace  Dean  against  Carl  Bauer  and  Frederick  Bauer. 
Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argued  September  term,  1917,  before  JAYCOX,  CLARK,  and 
BENEDICT,  JJ. 

Samuel  Weinstein,  of  New  York  City,  for  appellants. 
Frank  W.  Harris,  of  New  York  City,  for  respondent 

JAYCOX,  J.  The  action  was  brought  to  recover  the  sum  of  $285, 
the  amount  alleged  to  have  been  paid  by  the  plaintiff,  pursuant  to  a 
conditional  sale  of  a  piano,  by  reason  of  the  alleged  unlawful  retaking 
of  said  piano  by  tlie  defendants  from  the  plaintiff,  in  violation  of  sec- 
tion 65  of  the  Personal  Property  Law.  The  defendants  admit  the  con- 
tract, admit  the  amount  paid,  and  also  the  retaking,  but  they  claim  that 
the  retaking  was  pursuant  to  an  agreement  for  the  rescission  of  the 
contract  of  sale  or  the  modification  of  the  original  contract.  They  also 
claim  that  the  Municipal  Court  has  no  jurisdiction  upon  an  action  un- 
der section  65  of  the  Personal  Property  Law. 

[1,  2]  The  question  as  to  whether  the  retaking  was  with  the  consent 
of  the  plaintiff  or  not  has  been  passed  upon  by  the  court  below,  and  its 
decision  should  not  be  disturbed.  Perhaps  this  court  might  have  reach- 
ed a  different  conclusion  in  the  case,  had  the  case  been  tried  before  it 
originally;  but  the  court  below  had  the  advantage  of  seeing  the  wit- 
nesses, and  this  is  a  great  advantage,  and  should  not  be  lost  sight  of 
by  us.  The  Appellate  Division  of  this  Department  decided  in  Seabott 
y.  Wanamaker,  164  App.  Div.  531,  150  N.  Y.  Supp.  223,  that  the  Mu- 
nicipal Court  had  no  jurisdiction  of  an  action  under  section  65  of  the 
Personal  Property  Law.  Since  then  the  Municipal  Court  Code  has 
been  adopted,  and  the  question  is  as  to  whether  it  now  has  such  juris- 
diction. Section  6  of  the  Municipal  Court  Code  gives  the  court  juris- 
diction, when  the  amount  claimed  does  not  exceed  $1,000,  exclusive  of 
interest  and  costs,  of  an  action  upon  a  contract,  express  or  implied, 
other  than  the  contract  to  marry.  In  Seabott  v.  Wanamaker,  supra,  it 
was  decided  that  an  action  of  this  character  is  an  action  upon  a  con- 
tract, and  that  under  section  139  of  the  Municipal  Court  Act  (Laws 
1902,  c.  580)  the  court  had  no  jurisdiction  of  the  action.  That  section 
provided  that  no  action  shall  be  maintained  in  this  court  which  arises 
on  a  contract  of  conditional  sale  of  personal  property.  This  provision 
has  now  been  omitted.  It  is,  however,  claimed  that  the  court  has  no 
jurisdiction  of  such  an  action  by  reason  of  the  provisions  of  sections  70 
and  73  of  the  Municipal  Court  Code.    Section  70  reads  as  follows : 

"Sec.  70.  What  Decm-fd  Lien  on  Chattel.  For  the  purpose  of  this  article  « 
chattel  mortgage  to  secure  the  purch.ise  price  of  chattels  as  well  as  a  contract 
of  conditional  sale  of  personal  property  and  a  hiring  of  personal  propert.r, 
where  title  Is  not  to  vest  in  the  person  hiring  until  payment  of  a  certain  sum. 
shall  be  deemed  a  lien  upon  a  chattel ;  and  an  action  to  foreclose  such  a  lien 
may  be  maintained." 
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I  see  nothing  in  this  which  in  any  -way  restricts  or  extends  the  ju- 
risdiction of  the  Municipal  Court.  It  merely  defines  a  lien  for  the  pur- 
pose of  the  article  in  which  the  section  is  foimd.  The  other  section 
reads  as  follows : 

"Sec.  73.  When  Actions  Not  Maintainable.  No  action  of  conversion  or  re- 
plevin arising  on  an  instmment  mentioned  In  section  70  shall  be  maintained 
against  the  conditional  vendee,  lessee  or  mortgagor." 

This  is  not  an  action  of  conversion  or  replevin,  and  therefore  section 
73  has  no  application  to  it.  My  opinion  is  the  court  has  jurisdiction  of 
the  action,  and  judgment  should  be  afhrmed. 

The  appellant  cites  one  case  in  which,  apparently,  the  Appellate 
Term  of  the  First  Department  says  that  there  has  been  no  change  in 
the  practice.  That  case  is  Cabello  v.  Harburger,  158  N.  Y.  Supp.  903. 
The  action  was  for  conversion,  and  under  the  section  just  quoted  above 
there  has  been  no  change  in  the  practice  as  to  such  an  action,  and  the 
Municipal  Court  has  no  jurisdiction  thereof. 

The  judgment  should  be  affirmed,  with  $25  costs.    All  concur. 


CJONNOR  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  6,  1917.) 

1.  DKATH  *=»4 — ^tilFE   INBUKANCB— PSOOF  OF  DEATH — EVIDENCE— tSOTTICIENCY. 

Death  of  the  assured  is  not  established  by  finding  his  clothing  and  ef- 
fects In  a  bathhouse  and  office. 

2.  Death  ®=32(2) — Life  Instjhance— Pbesumption  of  Death. 

The  general  rule  regarding  the  presumption  arising  from  seven  years' 
absence  Is  that  the  death  took  place  at  the  end  of  this  period. 
8.  Death  C=»2(2) — Life  Insubance— Pbesumption  of  Death. 

If  seven  years'  absence  follows  a  catastrophe,  occurrence,  or  hazard 
whereby  the  absent  one  was  subjected  to  peril  of  his  life  of  such  a  char- 
acter that  the  evidence  of  his  death  might  be  destroyed  with  death  itself, 
as,  for  instance,  death  in  a  conflagration,  or  by  drowning,  the  Inference  of 
fact  may  be  drawn  that  the  death  occurred  at  the  time  of  such  peril. 
4.  Death  «=>2(2) — Larx  Inscrance — Phebumption  of  Death. 

Where  insured  had  been  absent  without  being  heard  from  for  seven 

years,  his  death  will  be  presumed  to  have  occurred  on  the  day.  when  bis 

clothing  and  other  effects  were  found  in  a  bathhouse,  after  which  day 

he  did  not  appear. 

6.  Death  ®=>2(1) — Insurance  <8=»543 — LncriATioN  of  Actions  ®=»67 — Life 

INSTTRANCE — PROOFS  OP  DEATH— TlME. 

Where  the  insured  is  absent  without  being  heard  from  for  seven  years 
after  his  clothing  and  effects  were  found  in  a  bathhouse,  proof  of  death 
could  not  be  made  until  after  the  seven  years,  and  no  cause  of  action  ex- 
isted until  the  beneficiary  made  proofs  of  death,  so  that  the  statute  of  lim- 
itations did  not  begin  to  run  until  proof  was  made. 
6.  Insurance  «s»612(2) — Life  Insurance— Actions. 

Action  by  the  beneficiary  of  a  life  policy  before  proofs  of  death  are  fur- 
nished is  premature. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  May  Connor  against  the  New  York  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  order  denying  motion  for  new  trial, 
and  defendant  appeals.     Reversed,  and  complaint  dismissed. 

4s»For  oUter  cmm  see  (am*  topic  &  KBY-NUMBER  In  all  Key-Numbsred  Digests  &  Indexes 
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On  the  2901  day  of  June,  19(M,  tbe  assured,  Frederick  Wlnnlngton,  paid  a 
quarterly  premium  of  $13.39  and  took  out  a  policy  for  $1,000  on  Ms  life,  pay- 
able to  plaintiff,  his  Intended  wife.  On  August  11,  1904,  a  suit  of  clothes, 
shirt,  hat,  underwear,  shoes,  and  stockings  belonging  to  assured  were  found  In 
a  bathhouse  of  the  Sea  CllfF  Inn  Bathing  Payillon,  and  a  gold  ring  and  stick- 
pin were  also  found  in  the  office,  in  an  envelope  upon  which  his  name  was 
written.  The  evidence  of  the  plaintiff  is  that,  with  a  sister  of  the  assured, 
she  thereafter  went  to  a  branch  ofhce  of  the  defendant,  and  was  told  by  the 
party  in  charge  that  these  facts  constituted  no  proof  of  death,  and  to  wait 
seven  years,  and,  if  the  bodiy  was  not  sooner  found,  the  company  would 
pay.  There  was  evidence  which  satisfied  the  jury  that  the  assured  had  dis- 
appeared and  was  absent  for  seven  years.  Nine  years  after  the  disappear- 
ance of  the  assured,  this  action  was  brought,  and  plaintiff  had  Judgment, 
from  which,  and  an  order  denying  a  new  trial,  the  defendant  appeals. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  RICH,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Louis  H.  Cooke,  ol  New  York  City,  for  aj^ellant. 
Louis  R.  Bick,  of  Brooklyn  (Jacob  A.  Freedman,  of  Brooklyn,  on 
the  brief),  for  respondent. 

BLACRMAR,  J.  The  judge  charged  the  jury  to  the  effect  that, 
in  order  to  render  a  verdict  for  the  plaintiff,  they  must  find  that  the 
assured  came  to  his  death  by  drowning  on  August  11,  1904,  and  that, 
if  proof  of  death  rested  on  the  presumption  arising  from  seven  years' 
absence,  the  death  must  be  held  not  to  have  taken  place  until  the  end  of 
that  period, 

[1,2]  The  death  of  the  assured  was  not  established  by  finding  his 
effects  in  the  bathhouse  and  office.  Nelson  v.  Masonic  Mutual  Life 
Ass'n,  57  App.  Div.  214,  68  N.  Y.  Supp.  290.  If  the  seven  years'  ab- 
sence was  established  as  a  fact,  a  presumption  of  death  arose.  The 
general  rule  regarding  the  presumption  arising  from  seven  years'  ab- 
sence is  that  the  death  took  place  at  the  end  of  this  period.  Lawson 
on  Presumptive  Evidence,  rule  43.  The  English  rule,  followed  in  this 
state  in  McCartee  v.  Camel,  1  Barb.  Ch.  456,  is  that  the  presumption 
is  of  death  only,  and  not  of  the  time  of  death,  which  must  be  shown  by 
other  evidence  by  the  party  carrying  the  burden  of  proof.  Later  the 
rule  was  otherwise  stated  in  Eagle's  Case,  3  Abb.  Prac.  218,  and  that 
decision  is  in  accord  with  the  rule  in  other  states.  Executors  of  Clarke 
V.  Canfield,  15  N.  J.  Eq.  119;  Bradley  v.  Bradley,  4  Whart.  (Pa.)  173; 
Matter  of  Board  of  Education,  173  N.  Y.  321,  66  N.  E.  11 ;  Barson  v. 
Mulligan,  191  N.  Y.  324,  84  N.  E.  75,  16  L.  R,  A.  (N.  S.)  151.  So  the 
general  rule  may  now  be  stated  to  be  that  seven  years'  absence  creates 
a  presumption  tfiat  death  took  place  at  the  end  of  that  period. 

[3]  But  we  think  that  reason  and  probability  require  that  the  rule  be 
modified,  so  that,  if  seven  years'  absence  follows  a  catastrophe,  occur- 
rence, or  hazard  whereby  iht  absent  one  was  subjected  to  peril  of  his 
life  of  such  a  character  that  the  evidence  of  his  death  might  be  de- 
stroyed with  death  itself,  as,  for  instance,  death  in  a  conflagration,  or 
by  drowning,  the  inference  of  fact  may  be  drawn  that  the  death  occur- 
red at  the  time  of  such  peril.  The  presumption  that  the  death  occurred 
at  the  end  of  the  seven  years  obtains  only  by  the  necessity  of  the  case, 
in  the  absence  of  evidence  indicating  death  at  another  time.    When 
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there  is  such  evidence,  the  necessity  for  presuming  that  death  occurred 
at  the  end  of  the  period  no  longer  exists. 

[4]  Assuming,  then,  that  the  evidence  established  seven  years'  ab- 
sence, upon  which  subject  as  a  question  of  fact  we  do  not  think  it  nec- 
essary to  express  an  opinion,  the  presumption  of  death  follows;  and 
the  evidence  of  finding  the  clothes  of  the  insured  in  a  bathhouse,  and 
a  ring  and  a  pin  in  the  office,  would  permit  a  finding  that  the  death  took 
place  on  August  11,  1904;  and  this  is  not  opposed  to  the  doctrine  of 
the  Nelson  Case,  supra,  where  the  plaintiff's  case  was  not  aided  by  thef 
presumption  arising  from  the  seven  years'  absence.  Without  a  more 
minute  analysis  of  the  evidence  upon  which  the  presumption  rests,  we 
may  assume  for  the  purposes  of  this  decision  that  the  jury  were  justified 
in  finding  that  the  assured  came  to  his  death  on  August  11,  1904. 

[5]  The  plaintiff  is  entitled  under  the  policy  to  $1,000  immediately 
upon  receipt  and  approval  of  proofs  of  death  of  Frederick  Winnington, 
if  such  death  shall  occur  before  the  end  of  the  accumulation  period  of 
the  policy.  There  is  no  time  fixed  within  which  proofs  of  death  must 
be  submitted.  There  is  no  obligation  until  such  proofs  of  death  are 
submitted  and  are  approved,  or  should  be  approved.  There  is  a  legal 
presumption,  from  the  lapse  of  seven  years,  that  death  occurred,  and 
there  are  circumstances  from  which  the  time  of  death  could  be  infer- 
red. Until  death  could  be  presumed  from  the  seven  years'  absence, 
the  time  of  it  could  not  be  inferred  from  circumstances.  The  plaintiff, 
therefore,  was  in  no  position  to  make  proofs  of  death  until  the  pre- 
sumption was  available ;  and  until  she  made  proofs  that  were  approved, 
or  should  be  approved,  no  cause  of  action  existed,  and  necessarily  the 
statute  of  limitations  did  not  begin  to  run. 

[I]  The  complaint  should  therefore  have  been  dismissed,  on  the 
ground  that  the  action,  brought  before  proofs  of  death  were  furnished, 
was  premature.  There  is  nothing  in  the  evidence  from  which  the  jury 
could  find  that  the  defendant  waived  proofs  of  death  being  made  at  the 
end  of  the  seven-year  period.  Assuming  that  the  agent  with  whom 
plaintiff  talked  soon  after  August  II,  1904,  had  authority  to  waive 
proofs  of  death,  he  did  not  do  so,  but  suggested  a  postponement  until 
the  end  of  the  seven-year  period.  Obviously  proofs  of  death  should  in- 
clude evidence  of  absence. 

The  judgment  and  order  of  the  County  Court  of  Kings  county 
should  be  reversed,  with  costs,  and  the  complaint  dismissed,  with  costs. 
AU  concur. 


(101  Misc.  Bep.  331) 

PBOPIiB  v.  DUKKBB. 

(Supreme  Court,  Special  Term,  Albany  County.     October  6,  1917.) 

1.  Food  «=96 — ^Adui.tibat«d  Food — ^Rbouiation. 

Under  Agricultural  Law  (ConsoU  Laws,  a  1)  S  201,  as  amended  by 
Laws  1914,  c  494,  providing  that  an  article  of  food  which  contains 
no  deleterious  Ingredient  shall  not  be  deemed  adulterated,  if  sold  under 
its  dlstlnctlTe  name,  and  not  in  Imitation  or  under  the  distinctive  name  of 
another  article,  "Durkee's  'Salad  Dressing  and  Meat  Sauce"  is  not  an  ar- 
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tide  deemed  to  be  adulterated,  since  It  1b  sold  as  a  mixture^  under  a 
trade-name  and  contains  no  harmful  ingredient. 

2.  Food  «=»15 — "Misbranding" — What  Constitctes. 

Nor  does  such  product  fall  within  the  subdivisions  of  such  section  re- 
Intimc  to  misbranding  food,  since  "misbranding,"  Is  declared  to  consist 
of  offering  an  article  in  Imitation  of,  or  under  the  dlstlnctlTe  name  ot, 
another  article,  or  In  offering  a  product  so  treated  as  to  deceive  the  pur- 
chaser, or  In  falsely  stating  the  Ingredients,  place  of  manufacture,  or 
manufacturer's  name,  and  the  product  Is  sold  under  a  trade-name,  not  In 
Imitation  of  another  product,  and  truthfully  states  Its  place  of  manufac- 
ture and  the  maker's  name,  though  It  does  not  bear  a  list  of  Ingredients. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases.  Second  Series, 
Ifisbranding.] 

3.  Food  €=9l5— Misbbandino — ^What  Constitutks. 

Under  Agricultural  Law,  g  201,  as  amended  by  Laws  1914,  c  4S4,  to 
the  effect  tiiat  the  manufacturer  need  not  disclose  his  trade  formula, 
"DurKee's  Salad  Dressing  and  Meat  Sauce,"  wMch  contains  no  unwhole- 
some added  ingredients,  need  not  bear  a  brand  Indicating  its  Ingredients. 

Action  by  the  People  against  Eugene  W.  Durkee  to  recover  a  penalty. 
Complaint  dismissed. 

Merton  E.  Lewis,  Atty.  Gen.  (Charles  M.  Stem,  Deputy  Atty.  Gen., 
of  counsel),  for  the  People. 

George  L.  Flanders,  of  Albany,  for  commissioner  of  agriculture. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Sumner  Ford,  of  New 
York  City,  of  counsel),  for  defendant. 

RUDD,  J.  The  issues  in  this  action  were  tried  before  the  court 
without  a  jury.  The  action  is  brought  to  recover  a  penalty,  the  plain- 
tiffs alleging  a  violation  of  the  Agricultural  Law  of  tiie  state.  Chapter 
494,  Laws  of  1914.  The  violation  alleged  is  because  of  the  failure  of 
defendant  to  make  a  statement  on  the  label  used  on  defendant's  product 
as  to  the  ingredients  thereof.  There  is  no  particular  dispute  of  fact 
The  important  and  controlling  facts  have  been  by  the  parties  stipulated, 
and  are  presented  to  the  court  that  the  question  may  be  fairly  deter- 
mined as  to  whether  the  defendant  is  guilty  of  the  alleged  violation  of 
the  law. 

The  defendant  is  the  manufacturer  of  what  is  known,  and  for  many 
years  has  been  sold,  as  "Durkee's  Salad  Dressing  and  Meat  Sauce." 
This  product  was  first  made  according  to  a  secret  formula  by  the  de- 
fendant's father  over  SO  years  ago.  It  has  been  made  in  the  same  way, 
and  for  over  30  years  has  been  sold  under  the  same  label.  For  14  of 
those  years  the  statute  which  the  defendant  is  alleged  to  have  violated 
has  been  in  force.  The  formula  and  the  product  are  commercially  val- 
uable, because  of  the  reputation  which  the  product  has  with  tlie  pur- 
chasing public.  The  product  is  admitted  to  be  wholesome,  and  not 
injurious  to  public  health,  and  it  contains  no  chemical,  preservative, 
or  artificial  coloring  matter,  or  unwholesome  or  inferior  ingredient  of 
any  kind. 

The  business  of  the  defendant  is  that  of  importing,  exporting,  manu- 
facturing, and  selling  spices,  mustard,  sauces,  extracts,  and  similar 
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products.  An  analysis  by  a  chemist  in  the  employ  of  the  Department  of 
Agriculture  shows  that  the  salad  dressing  contains  sodium  chloride, 
acetic  acid,  and  mustard ;  that  sodium  chloride  indicates  the  presence 
of  salt,  acetic  acid  indicates  the  presence  of  vinegar,  and  salt,  vinegar, 
and  mustard  are  the  ingredients  of  salad  dressing.  It  also  contains 
other  ingredients.  The  commissioner  of  agriculture  contends  that 
section- 201  of  the  Agricultural  Law  requires  a  statement  to  be  set 
forth,  upon  the  label  of  all  food  products  which  are  compounds,  mix- 
tures, or  blends,  of  the  ingredients,  and  that,  failing  in  such  statement, 
the  product  is  adulterated  and  misbranded,  and  the  law  violated. 

[1,2]  Section  201  of  the  Agricultural  Law  defines  adulterated  or 
misbranded  food.  There  are  in  the  section  six  separate  definitions  of 
the  meaning  of  adulterated  food.  There  are  three  subdivisions  specify- 
ing what  is  deemed  the  misbranding  of  an  article  of  food.  The  food 
product  here  in  question  made  by  the  defendant,  known  as  "Durkee's 
Salad  Dressing  and  Meat  Sauce,"  does  not  come  under  either  one  of 
the  six  subdivisions  of  the  section  relating  to  an  article  of  food  which 
shall  be  deemed  to  be  adulterated,  although  the  commissioner  of  agri- 
culture contends  to  the  contrary.  Neither  does  the  defendant's  product 
come  under  the  first  or  second  subdivision  of  the  article  relating  to  the 
misbranding  of  an  article  of  food. 

The  commissioner  of  agriculture,  in  the  brief  submitted  on  behalf  of 
the  people,  contends  that  Durkee's  Salad  Dressing  consists  of  "mus- 
tard to  which  has  been  added  acetic  acid,  a  well-known  poisonous  in- 
gredient, and  sodium  chloride,  and  is  sold  upon  the  market  without 
disclosing  to  the  public  the  "nature  of  the  product,"  and  because  the 
product  is  mustard,  to  which  has  been  added  sodium  chloride  and  acetic 
•  acid,  which  lower  and  injuriously  affect  the  quality  or  strength  of  the 
mustard  as  mustard ;  that  therefore  the  product  is  an  adulterated  prod- 
uct, within  the  meaning  of  subdivision  1  of  section  201  of  the  Agri- 
cultural Law.  This  contention  cannot  be  sustained.  It  nowhere  ap- 
pears in  the  papers  that  the  product  is  mustard,  and  that,  because 
acetic  acid  is  one  of  the  ingredients,  that  means  that  it  is  adulterated 
and  misbranded ;  and  it  is  not  true,  by  the  stipulation  and  agreement 
entered  into  between  the  parties  to  this  action,  that  acetic  acid  as  such, 
or  what  is  known  commercially  as  acetic  acid,  is  contained  in  the 
product.  It  certainly  does  not  appear  that  "acetic  acid,  a  well-known 
poisonous  ingredient,"  is  contained  in  the  product. 

It  is  a^eed  between  the  parties  hereto,  as  heretofore  stated,  that 
acetic  acid  in  the  product  indicates  the  presence  of  vinegar,  and  that 
sodium  chloride  indicates  the  presence  of  salt.  According  to  the  Agri- 
cultural Law;  all  genuine  vinegar  must  contain  acetic  acid,  and  it  is 
admitted  as  one  of  the  facts  by  the  parties  that  this  product  contains 
no  unwholesome  or  inferior  ingredients  of  any  kind.  That  fact  is  es- 
tablished by  the  admission  in  the  reply  of  the  plaintiff,  in  admitting 
an  allegation  of  the  defendant  in  the  answer  to  that  effect. 

The  commissioner  of  agriculture  states  in  his  brief  that  acetic  acid 
is  admittedly  a  poisonous  ingredient,  which  may  affect  the  product  so 
as  to  render  it  injurious  to  the  health  of  the  person  consuming  it,  if 
such  acetic  acid  is  not  diluted.    This  contention  is  not  at  all  sustained ; 
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in  fact,  the  people  have  admitted  facts  which  indicate,  as  above  stated, 
that  such  is  not  the  fact. 

The  commissioner  of  agriculture  states  in  his  brief  that  the  objec- 
tions to  the  sale  of  this  product  are  not  placed  upon  the  ground  of 
misbranding  or  falsely  branding,  but  upon  the  ground  that  the  product 
is  an  adulterated  product,  and  thus  its  sale  is  forbidden,  unless  the  prod- 
uct is  one  that  comes  within  the  exceptions  of  the  statute,  which 
would  entitle  the  product  to  be  sold  by  virtue  of  the  protection  of' such 
exception.  The  exceptions  to  which  the  commissioner  has  alluded  are 
two,  and  follow  subdivision  3  of  the  definition  in  section  201  of  the 
Agricultural  Law  relating  to  misbranding.  The  latter  part  of  subdivi- 
sion 3  reads  as  follows : 

"Provided,  that  an  article  of  food  which  does  not  contain  any  added 
poisonous  or  deleterious  Ingredients  shall  not  be  deemed  to  be  adulterated  or 
mlsbranded  in  the  following  cases:  First  In  the  case  of  mlxtares  or  com- 
pounds which  may  be  now  or  from  time  to  time  hereafter  known  as  articles 
of  food,  under  their  own  distinctive  names  and  not  included  In  definltlop 
first  or  third  of  mlsbranded  articles  of  food  in  this  section.^ 

Definition  first,  referred  to,  relates  to  an  article  in  imitation  of,  or 
offered  for  sale  under  the  distinctive  name  of,  another  article.  That 
docs  not  apply  to  Durkee's  Salad  Dressing,  which  is  not  an  imitation, 
nor  is  it  offered  for  sale  under  the  distinctive  name  of  another  article. 
Definition  third,  just  above  referred  to,  relates  to  a  package  which  shall 
bear  a  statement  r^arding  the  ingredients  or  the  substances  contained 
therein,  which  statement  shall  be  false  or  misleading  in  any  particular, 
or  if  the  same  is  falsely  branded  as  to  the  state  or  territory  in  which  it 
is  manufactured  or  produced,  or  if  it  shall  be  contained  in  or  served 
in  or  from  any  bottle  or  receptacle  falsely  marked,  labeled,  or  branded 
as  to  the  name  of  the  person.  That  definition  does  not  condemn  Dur- 
kee's Salad  Dressing.  Thus  the  first  exception  under  subdivision  3  is 
not  applicable. 

As  to  the  second  exception  under  definition  3,  as  to  misbranding  ar- 
ticles, let  us  see  what  this  is.    It  reads : 

"Second.  In  the  case  of  articles  labeled,  branded  or  tagged  so  as  to  plainly 
indicate  that  they  are  mixtures,  compounds,  combinations,  ImltatloDS  vr 
blends;  provided,  that  the  same  be  labeled,  branded  or  tagged  so  as  to 
show  the  character  and  constituents  thereof." 

The  label  on  Durkee's  Salad  Dressing  shows  that  it  is  a  mixture,  bat 
it  does  not  show  the  constituents  thereof.  The  exception  goes  further, 
and  provides  as  follows : 

"That  nothing  in  this  article  shall  be  construed  as  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietary  foods  which  contain  no  unwhole- 
some added  Ingredients  to  disclose  their  trade  formulas,  except  in  so  far  as 
the  provisions  of  this  article  may  require  to  secure  freedom  from  adultera- 
tion or  imitation." 

For  clearness'  sake,  let  us,  at  the  risk  of  repetition,  state  the  respec- 
tive claims.  The  claim  of  the  commissioner  of  agriculture  apparently 
is  that  the  provisions  in  the  latter  part  of  the  third  definition  of  mis- 
branding articles  requires  a  statement  of  the  constituents  to  be  placed 
upon  the  label  of  all  food  products  which  are  mixtures,  blends,  or  com- 
pounds of  different  ingredients,  and  that  without  such  a  statement  the 
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product  under  the  law  is  adulterated  and  mlsbranded.  The  defend- 
ant's claim  is  that  the  latter  clause  of  the  third  definition  of  njisbranding- 
articles  applies  only  to  cases  where  the  product  is  adulterated  or  mis- 
branded,  in  one  of  the  ways  enumerated  above  in  the  first,  second,  or 
third  definition  of  misbranding  articles  under  section  201,  and  because 
this  product  is  not  adulterated  or  niisbranded  in  any  of  the  ways  speci- 
fied the  requirement  of  the  second  exception  under  subdivision  3  does 
not  apply;  and,  secondly,  the  defendant  claims  that,  the  article  being 
sold  under  its  own  distinctive  name,  it  is  not  necessary  that  its  ingredi- 
ents be  stated  upon  the  label.    The  statute  clearly  reads : 

"Provided,  that  an  article  of  food  which  does  not  contain  any  added  poison- 
ous or  deleterious  Ingredients  shall  not  be  deemed  to  be  adulterated  or  mis- 
branded  in  the  following  cases." 

The  first  case  is  that  of  mixtures  or  compounds  which  are  sold  un- 
der their  own  distinctive  names,  and  not  included  in  the  first  or  third 
definitions  of  misbranding  articles  of  food.  Notwithstanding  the  con- 
tention of  the  defendant,  it  does  not  seem  clear  that  Durkee's  Salad 
Dressing  is  sold  under  its  own  distinctive  name,  and  therefore  the  first 
exception  just  quoted  does  not  apply. 

[3]  In  the  second  exception  it  is  provided  that  nothing  in  this  article 
shall  be  construed  as  requiring  or  compelling  proprietors  or  manufac- 
turers of  proprietary  foods  which  contain  no  unwholesome  added  in- 
gredients to  disclose  their  trade  formulas,  except  in  so  far  as  the  pro- 
visions of  this  article  may  require  to  secure  freedom  from  adultera- 
tion or  imitation.  In  Durkee's  Salad  Dressing  and  Meat  Sauce,  from 
the  facts  which  appear  as  admitted  here,  the  product  contains  no  un- 
wholesome added  ingredients,  and  therefore  the  manufacturer  thereof 
is  not  required  to  disclose  his  trade  formula,  in  order  that  freedom  may 
be  secured  from  adulteration  or  imitation.  There  is  no  adulteration  or 
imitation,  and  it  is  not  necessary  to  secure  freedom  therefrom,  and  the 
trade  formula  shotild  not  therefore  be  disclosed. 

The  Special  Term  has  passed  upon  this  question  in  People  v.  Hen- 
derson, 74  Misc.  Rep.  577,  131  N.  Y.  Supp.  997,  in  a  similar  action 
brought  by  the  commissioner  of  agriculture  concerning  a  salad  dressing 
known  as  "O'Donohue's  Fifth  Avenue  Salad  Dressing."  Mr.  Justice 
Tompkins  said : 

"ISiat  the  Ingredients  are  only  required  to  be  given  where  the  article  sold 
la  an  Imitation  or  adulteration  of  some  standard  article  of  food,  and  that 
the  burden  is  upon  the  people  to  show  that  the  article  sold  Is  an  Imitation  or  a 
deleterious  adulteration  of  some  article  of  food.  There  Is  no  proof  hero 
that  the  article  sold  was  an  Imitation,  or  that  It  was  Injurious  to  the  publla 
health.  It  was  sold  as  a  salad  dressing;  and,  to  bring  it  within  the  law 
requiring  a  statement  of  Its  constituent  parts,  it  seems  to  me  there  should  be 
proof  showing  that  there  is  some  standard  merchantable  salad  dressing  and 
that  the  article  sold  Is  not  that  article.  So  far  as  the  proof  shows.  It  may 
Itself  be  the  standard  salad  dressing.  The  ot^ect  of  the  law  is  to  prevent 
deception  and  to  forbid  the  sale  of  inferior  or  deleterious  products  without 
giving  the  public  notice  of  Just  what  is  being  sold.  There  is  here  no  evidence 
of  either.  True,  it  does  appear  that  the  bottle  sold  by  the  defendant  was  a 
mixture  of  several  Ingredients ;  but  that  is  not  prohibited  by  law,  unless  it  Is 
sold  as  an  Imitation  of  some  commodity  or  is  injurious  to  the  public  health,  and 
calculated  to  deceive  the  public.  I  do  not  see  how  the  people's  contention 
liere  can  be  upheld,  without  requiring  every  make  of  salad  dressing  to  be 
labeled  with  the  ingredients  thereof;  because  there  is  no  proof  of  a  standard 
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salad  dressing,  and  there  Is  no  evidence  that  any  Ingredient  of  this  salad 
dressing  is  unwholesome,  or  foreign  to  true  salad  dressing." 

The  federal  statute  defines  in  what  manner  food  shall  be  deemed 
adulterated  and  misbranded,  and  that  clause  has  been  construed  by  the 
federal  court  as  not  being  an  affirmative  requirement,  but  as  a  clause 
excepting  articles  which  comply  therewith  from  the  definition  of  adul- 
terated and  misbranding.  United  States  v.  68  Cases  Syrup  (D.  C.)  172 
Fed.  781 ;  United  States  v.  779  Cases  Molasses,  174  Fed.  325,  98  C. 
C.  A.  197.  In  1907  the  Attorney  General  of  the  state,  in  an  opinion 
rendered  to  the  commissioner  of  agriculture  held  that  a  statement  of 
the  ingredients  was  not  required  upon  the  article  here  in  question.  At- 
torney General  Mayer  in  construing  the  second  exception  in  section 
201  of  the  Agricultural  Law,  in  an  opinion  addressed  to  the  ctwnmis- 
sioner  of  agriculture,  said : 

"The  erceptlon  'second,*  relating  to  articles  labeled,  etc.,  so  as  to  plainly 
Indicate  that  they  are  mixtures,  etc.,  applies,  In  my  opinion,  to  mixtures,  com- 
pounds, combinations,  Imitations,  or  blends  which  have  not  a  distinctive 
name  in  the  sense  of  an  arbitrary  name,  or  which,  from  their  name,  label, 
brand,  or  tag.  Indicate  that  the  constituent  element  of  the  mixture,  compound, 
combination,  imitation,  or  blend  Is  some  known  substance.  The  object  of 
this  portion  of  the  statute  was  that,  where  a  person  Is  buying  a  mixture,  com- 
pound, etc.,  represented  by  label,  brand,  or  tag  to  be  cfxnposed  in  part  of  a 
known  food,  such  person  should  be  Informed  as  to  the  constituent  elements  of 
such  mijcture,  compound,  etc." 

The  opinions  expressed  by  the  Attorneys  General  seem  to  have  been 
the  construction  placed  upon  tliis  particular  portion  of  section  201  of 
the  Agricultural  Law  for  many  years.  These  decisions  are  not  control- 
ling, necessarily ;  but  it  evidently  has  been  the  policy  of  the  state,  and, 
while  we  all  should  recognize  and  welcome  the  constant  efforts  by  leg- 
islation and  otherwise  to  protect  the  purchasers  of  food  products  from 
deleterious  combinations,  and  from  all  imitations,  and  certainly  from 
all  adulterations  where  the  purchaser  is  supposed  to  purchase  an  un- 
adulterated article,  still  to  change  the  policy  to  the  extent  that  it  would 
change  it  with  reference  to  this  particular  product,  under  the  admitted 
facts  in  this  case,  would  work  a  hardship  unjustifiable  in  its  character, 
it  seems  to  this  court. 

A  product  so  well  and  so  favorably  known,  concerning  which  the  De- 
partment of  Agriculture  and  the  Attorney  General  representing  that  de- 
partment frankly  admit  is  a  wholesome  article  of  food,  which  has  been 
sold,  as  before  stated,  under  the  same  label  for  30  years,  which  has 
been  made  and  sold  in  the  markets  of  our  state  and  throughout  the 
country  for  over  50  years,  and  which  has  been  on  the  market  during 
the  life  of  this  portion  of  the  Agricultural  Law  for  over  14  years,  with- 
out containing  upon  the  label  a  statement  of  its  ingredients,  has,  it 
seems  to  this  court,  justified  the  wisdom  and  correctness  of  tlie  con- 
struction of  tliose  portions  of  the  statute  to  which  our  attention  has 
been  directed,  concerning  which  it  seems  that  there  has  been  on  the 
part  of  the  defendant  no  violation  for  which  he  should  be  held  liable 
for  the  penalty  fixed  by  statute. 

An  order  may  be  entered,  dismissing  the  complaint  of  the  plaintiff, 
with  costs. 
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(lOl  Misc.  Rep.  285) 

SEMMBN  T.  BUTTEBIOK  PUB.  C!0. 

(Sapreme  Court,  Appellate  Term,  Second  Department.    September  Term,  1917.) 

1.  Masteb  and  Servant  <S=s>393^ — Workmen's  Compensation  Act — Sepa- 

BATE  Action — Medical,  Sebvices. 

Under  Workmen's  Compensation  Law  (Laws  1914,  c.  41;  ConsoL  Laws, 
c.  67)  §  13,  relative  to  providing  care  for  injured  employes,  tbere  is  no  au- 
thority for  bringing  an  Independent  action  by  the  injured  employ^  in  the 
state  courts  against  an  employer  who  neglects,  after  due  request,  to  pro- 
vide any  of  the  services  referred  to  in  the  act,  in  view  of  section  3,  par.  6, 
defining  compensation,  section  20,  providing  that  the  decision  of  the  Com- 
mission shall  be  final  on  all  questions  of  fact,  except  as  provided,  and  sec- 
tion 24,  providing  that  claims  for  services  or  treatment  rendered  pursuant 
to  section  13  shall  not  be  enforceable,  unless  approved  by  the  Commission. 

2.  Costs  <3=3236 — On  AppbaI/— Reversal  on  Gbounds  Not  Pbesented. 

As  the  phase  of  the  case  upon  which  the  decision  is  based  was  not  pre- 
sented by  appellant,  the  reversal  will  be  without  costs. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  Mary  Semmen  against  the  Butterick  Publishing  Com- 
pany. From  a  judgment  for  plaintiff  for  $185.40  damages  and  costs, 
and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  defendant  appeals.    Reversed. 

Argued  September  term,  1917,  before  BENEDICT,  CLARK,  and 
JAYCOX,  JJ. 

Burt  L.  Rich,  of  New  York  City,  for  appellant. 
Sidney  A.  Clarkson,  of  Brooklyn,  for  respondent. 

BENEDICT,  J.  This  is  an  action  for  $164.40  claimed  to  have  been 
expended  by  plaintiff  for  medical  services,  hospital  charges,  and  medi- 
cines, required  on  account  of  personal  injuries  sustained  by  her  while 
employed  in  defendant's  factory.  The  answer  was  a  partial  denial. 
On  the  trial,  before  the  court  and  a  jury,  there  was  a  verdict  for  the 
plaintiff  for  $164.40,  upon  which  judgment  wJis  rendered  on  June  25, 
1917.  Defendant  appeals  from  the  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial. 

[1]  Section  13  of  the  Workmen's  Compensation  Law,  under  which 
the  plaintiff  claimed  the  right  to  maintain  this  action,  provides  as  fol- 
lows : 

"Treatment  and  Care  of  Injured  Employii. — The  employer  shall  promptly 
provide  for  an  injured  employe  such  medical,  surgical  or  other  attendance  or 
treatment,  nurse  and  hospital  service,  medicines,  crutches  and  apparatus  as 
may  be  required  or  be  requested  by  the  employe,  during  sixty  days  after  the 
Injury.  If  the  employer  fall  to  provide  the  same,  the  Injured  employ^  may  do 
so  at  the  expense  of  the  employer.  The  employe  shall  not  be  entitled  to  re- 
cover any  amount  expended  by  him  for  such  treatment  or  services  unless  he 
shall  have  requested  the  employer  to  furnish  the  same  and  the  employer 
thall  have  refused  or  neglected  to  do  so.  All  fees  and  other  charges  for  such 
treatment  and  services  shall  be  subject  to  regulation  by  the  commission  as  pro- 
vided In  section  24  of  this  chapter,  and  shall  be  limited  to  such  charges  as  pre- 
vail in  the  same  community  for  similar  treatment  of  injured  persons  of  a  like 
ata^dard  of  living." 

QsiFor  otber  cases  see  same  topic  ft  KEY-NVMBER  In  all  Key-Numbered  Dlsesti  &  Iadexe« 
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As  I  read  this  section  there  is  no  authority  for  bringing  a  separate 
and  independent  action  by  an  injured  .employe  in  the  courts  of  the 
state  to  recover  from  an  employer  who  neglects  or  refuses,  after  due 
request,  to  provide  any  of  the  medical,  surgical,  or  hospital  services 
referred  to  in  the  act.  The  Workmen's  Compensation  Law,  as  enacted 
by  chapter  816  of  the  Laws  of  1913,  placed  employers  and  employes 
on  a  new  and  different  basis  with  respect  to  compensation  for  injuries 
to  the  employe  happening  through  accident  and  without  regard  to 
fault,  from  any  previous  law  or  statute.  It  was  devised  to  afford  to 
employes  a  speedy  hearing,  and  an  inexpensive  and  final  adjudication 
of  claims  for  disability  or  death  while  engaged  in  the  discharge  of 
their  duties  or  in  the  course  of  their  employment,  "without  regard  to 
fault  as  a  cause  of  injury."  The  act  was  not  intended,  as  was  the  • 
case  with  the  employer's  liability  clauses  of  the  Labor  Law  (Consol. 
Laws,  c.  31,  §§  200-204),  as  an  auxiliary  to,  or  extension  of,  the  com- 
mon-law rights  of  the  employe.  On  the  contrary,  it  operates  to  the 
exclusion  of  the  common-law  rights  and  liability  of  master  and  serv- 
ant, in  so  far  as  it  extends  to  accidental  injuries  sustained  by  the 
employe  while  engaged  in  any  of  the  various  sorts  of  hazardous  em- 
ployment which  are  mentioned  in  the  statute.  The  two  remedies  do 
not  coexist  nor  proceed  pari  passu.  Compensation  given  by  the  Com- 
pensation Act  cannot  be  supplemented  by  compensation  afforded  by 
the  courts  of  common-law  jurisdiction.  Hence,  unless  compensation 
for  personal  injuries  be  held  not  to  embrace  compensation  for  the 
expense  incurred  by  the  injured  employe  in  his  efforts  to  regain  health, 
there  can  be  no  separate  recovery  by  action  in  the  courts  on  account 
of  such  expense.  It  must  be  recovered  as  a  part  of  the  compensation 
awarded  by  the  Commission.  That  this  is  so  I  think  is  plainly  indi- 
cated by  the  definition  of  "compensation"  as  contained  in  the  statute 
itself  (section  3,  par.  6),  where  it  is  said  to  be  "the  money  allowance 
payable  to  an  employe  or  his  dependents  as  provided  for  in  this  chapter, 
and  includes  funeral  benefits  provided  therein."  Furthermore,  by  sec- 
tion 13  it  is  provided  that: 

"All  fees  and  other  eliarges  for  such  treatment  and  services  shall  be  subject 
to  regulation  by  the  Commission  as  provided  In  section  24  of  this  chapter,  and 
shall  be  limited  to  such  charges  as  prevail  In  the  same  community  for  similar 
treatment  of  Injured  persons  of  a  like  standard  of  living." 

The  prevision  of  section  24  is  that: 

"Claims  for  services  or  treatment  rendered  or  supplies  furnished  pursuant 
to  section  13  of  this  chapter  shall  not  be  enforceable  unless  approved  by  the 
Commission.  If  so  approved,  such  claim  or  claims  shall  become  a  Uen  upon 
the  compensation  awarded,  but  shall  be  paid  therefrom  only  In  ttie  manner 
fixed  by  the  Commission." 

Reading  these  provisions  together,  it  seems  to  me  that  the  Legislature 
intended  to  invest  the  Commission  with  full  power  over  such  claims 
and  with  full  power  to  "enforce"  them  in  the  manner  provided  for 
the  enforcement  of  payments  in  default,  contained  in  section  26.  If 
this  were  not  the  intention,  I  think  that  the  Legislature  would  have 
indicated  that  these  claims,  when  approved  by  the  Commission,  should 
be  enforceable  by  action  in  the  courts  possessing  common-law  juris- 
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cliction.  Otherwise  the  employer  is  shut  out  of  any  defense  to  such 
an  action,  if  brought  in  these  courts,  since  the  claims,  when  once 
approved  by  the  Commission,  appear  to  be  incontestable  and  collectible, 
not  by  virtue  of  execution,  but  payable  from  the  compensation  upon 
which  they,  by  force  of  the  statute,  are  made  a  specific  lien. 

These  views  are,  I  think,  supported,  if  not  by  authority,  at  least  by 
reason  and  analogy.  In  the  Matter  of  Jensen  v.  Southern  Pacific  Co., 
215  N.  Y.  514,  519,  527.  109  N.  E.  600,  601  (L.  R.  A.  1916A,  403, 
Ann.  Cas.  1916B,  276)  Judge  Miller,  all  the  judges  concurring,  says: 

"The  scheme  of  the  statute  Is  essentially  and  fundamentally  one  by  the  cre- 
ation of  a  state  fund  to  Insure  the  payment  of  a  prescribed  compensation  based 
on  earnings  for  disability  or  death  from  accidental  Injuries  sustained  by  em- 
ployte  engaged  la  certain  enumerated  hazardous  employments.  *  •  •  By 
insuring  In  the  state  fund,  or  by  himself  or  his  insurance  carrier  paying  the 
prescribed  compensation,  the  employer  Is  relieved  from  further  liability  for 
personal  Injuries  or  death  sustained  by  employes.  Compensation  Is  to  be  made 
without  regard  to  fault  as  a  cause  of  the  injury.  •  •  *  Compensation  is 
not  based  on  the  rule  of  damages  applied  In  negligence  suits,  But  in  additUm 
to  providing  for  medical,  surgical,  or  other  attendance  or  treatment  and  funer- 
al expenses  (italics  ours)  it  Is  based  solely  on  loss  of  earning  power.  •  •  • 
When  he  enters  Into  the  contract  of  employment,  he  is  now  assured  of  a  def- 
inite compensation  for  an  accidental  Injury,  occurring  with  or  without  fault 
imputable  to  the  employer,  and  is  afforded  a  remedy,  which  is  prompt,  certain, 
and  Inexpensive.  In  return  for  those  benefits  he  Is  required  to  give  up  the 
doubtful  privilege  of  having  a  jury  assess  tils  damages,  a  considerable  part  of 
which,  If  recovered  at  all  after  long  delay,  must  go  to  pay  expenses  and  law- 
yers' fees." 

In  Matter  of  Walker  v.  Clyde  Steamship  Co.,  215  N.  Y.  529,  at 
page  531,  109  N.  E.  604,  605  (Ann.  Cas.  1916B,  87),  the  same  judge 
remarked : 

"The  remedy  provided  by  the  Workmen's  Compensation  Act  is  a  substitute 
tor  the  common-law  remedy." 

He  held  that  it  operated  as  an  exemption  of  all  employers  who  com- 
plied with  its  requirements  from  suits  at  common  law. 

In  Miller  v.  N.  Y.  Railways  Co.,  171  App.  Div.  316,  157  N.  Y.  Supp. 
200,  in  considering  this  act,  Mr.  Presiding  Justice  Jenks,  in  construing 
section  29,.  providing  for  an  election  of  remedies  in  the  special  case 
therein  mentioned,  held  that  the  employe's  decision  to  accept  the 
compensation  under  the  act  constituted  an  election  of  remedies,  and 
estopped  him  from  any  other  remedy,  and  he  quoted  from  Birdsall  v. 
Coolidge,  93  U.  S.  64,  23  h.  Ed.  802,  for  a  definition  of  compensation, 
where  the  court  says : 

"Damages  are  given  as  a  compensation,  recompense,  or  satisfaction  to  the 
plaintiff  for  an  injury  actually  received  by  him  from  the  defendant.  Compen- 
satory damages  and  actual  damages  mean  the  same  thing;  that  is,  that  the 
damages  shall  be  the  result  o£  the  Injury  alleged  and  proved,  and  that  the 
amount  awarded  shall  be  precisely  commensurate  with  the  injury  suffered, 
neither  more  nor  less,  whether  the  Injury  be  to  the  person  or  estiate  of  the 
complaining  party.    2  Greenleaf  on  Evidence  (10th  Ed.)  {  253." 

I  think  it  cannot  be  supposed  that  the  Legislature  intended  to  split 
the  compensation  for  an  injury  into  two  parts:  One  recoverable  ac- 
cording to  the  course  of  the  common  law;   the  other  exclusively  en- 
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forceable  through  the  provisions  of  the  statute.    In  section  20  of  the 
act  it  is  provided  that: 

"The  decision  of  the  Commission  shall  be  final  as  to  all  questions  of  fact, 
and,  except  as  proTided  in  section  23,  as  to  all  questions  of  law." 

If  the  Compensation  Commission  err  in  the  decision  on  the  appli- 
cation made  to  it,  such  error  can  only  be  corrected  upon  an  appeal  to 
the  Appellate  Division  of  the  Supreme  Court  in  the  Third  Department 
Its  decision  upon  questions  of  fact  is,  unless  reversed  in  that  court, 
res  judicata  between  the  parties.  See  Naud  v.  King  Sewing  Ma- 
chine Co.,  95  Misc.  Rep.  676,  159  N.  Y.  Supp.  910. 

In  Bloom  v.  Jaffe,  94  Misc.  Rep.  222,  157  N.  Y.  Supp.  926,  the  Ap- 
pellate Term  in  the  First  Department  held  that  the  physician,  who  held 
an  assignment  from  an  employe  of  the  portion  of  the  award  which 
was  included  as  compensation  for  medical  services,  could  not  main- 
tain an  action  against  the  employer.  The  court,  speaking  through 
Lehman,  J.,  says : 

"As  part  of  this  compensation  It  provides  in  section  13  for  medical  service 
at  the  expense  of  the  employer,  and  where  the  employe  has  been  compelled  to 
procure  such  sen-ice  himself,  the  law  makes  provision  for  the  inclusion  of  a 
claim  for  such  service  in  a  proper  case  In  the  award  made  to  the  employe. 
The  primary  purpose  of  the  statute  is  not,  however,  to  provide  compensation 
to  the  physician,  but  solely  to  provide  compensation  to  the  injured  employe 
for  such  medical  service  as  the  law  permits  him  to  procure  at  the  expense  of 
the  employer." 

See,  also,  to  the  same  effect,  Hirsch  v.  Zurich  General  Accident  & 
Liability  Ins.  Co.,  97  Misc.  Rep.  360,  161  N.  Y.  Supp.  380. 

[2]  For  these  reasons,  I  advise  that  the  judgment  and  order  ap- 
pealed from  be  reversed,  and  the  complaint  dismissed;  but,  as  this 
phase  of  the  case  was  not  presented  by  the  appellant,  the  reversal 
should  be  without  costs.    All  concur. 


(101  Misc.  Kep.  291) 

DAVIDOrF  v.  OHrPORNOI  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department    September  Term,  1917.) 

1.  CouBTS     ®=>189(6) — ^MiTNiciPAi.     CoTJBTS— Attachment— lavT—KEQTJiSTTES 

AND  Sufficiency. 

Tinder  Municipal  Court  Act  (Laws  1902,  c.  580)  8  78,  as  in  force  in  1913, 
failure  to  take  the  property  on  which  the  officer  attempts  to  levy,  and 
which  is  capable  of  manual  delivery  into  his  actual  custody,  as  expressly 
required,  Invalidated  the  levy. 

2.  Attachment  «=>32S — ^Retubn — Taking  and  Cttstodt  of  Pbopektt. 

A  return  stating  that  the  premises  where  the  property  was  were  locked 
up,  and  that  the  marshal  was  unable  to  obtain  admission,  overcomes  the 
statement  that  he  attached  and  took  the  property  into  his  custody. 

3.  CoxTBTS  <S=»189(6) — Municipal  Coubts— Attachment— Neckssitt  of  Lett. 

Under  Municipal  Court  Act,  {  83,  as  to  constructive  service  of  summons, 
and  section  91,  providing  that,  where  the  defendant  has  not  appeared  and 
the  summons  has  not  been  personally  served,  but  his  property  has  been 
duly  attached,  the  court  must  proceed  to  hear  and  determine  the  facts,  the 
proceeding  Is  in  the  nature  of  procedure  in  rem,  and  before  the  court  can 
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adjudicate  the  dalm  It  must  hare  actual  custody  of  the  pr<^erty,  but  It 
cannot  do  sO  If  the  levy  Is  defectlye  by  failure  to  take  actual  possession. 

4.  Attachment  €=>219 — ENroRCEMENT— Pbopebty  Subject. 

Where  Judgment  Is  rendered  on  constructive  service  of  summons  with- 
out aK)earance  by  defendant,  pursuant  to  attachment  of  personal  property, 
an  execution  against  the  wages  and  earnings  of  defendants  Is  unauthor- 
ized, since  the  Judgment  is  enforceable  only  against  property  lawfully 
levied  upon. 

5.  CouBTS  <e=»190(2) — MuNiciPAi.  CoTTBTS— Judgments  Affeaxabus. 

An  order  denying  a  motion  to  vacate  a  Judgment  under  Municipal  Court 
Code  (Laws  1915,  c.  279)  §  154,  subd.  5,  is  appealable ;  but  there  is  no  ap- 
peal from  an  order  granting  or  denying  a  motion  to  vacate  an  execution, 
separate  from  an  appeal  from  the  Judgment. 

6.  Courts    «=»190(1) — Municipai.    OouBis—AFPEAir— Statutes    Oovebnino — 

Retboactive  Effect. 

Though  at  the  time  of  rendition  of  the  Judgment  Municipal  Court  Act, 
J  253,  provided  a  remedy  by  motion  to  open,  and  sections  310  and  311  pro- 
vided for  appeal,  the  parties  could  proceed  under  the  present  Municipal 
Court  Code  (section  129,  subo.  I,  and  section  154)  providing  procedure  by 
a  motion  to  vacate  or  appeal  from  an  order  granting  or  denying  such  mo- 
tion, since  the  change  was  merely  In  the  form  of  the  remedy,  and  may  ba 
given  a  retrospective  effect 
7.  Statutes  ie=»267(2) — Kethoactive  Effect — Rbmsdibb — ^Application  to 
Existeno  Causes. 

The  mere  fact  that  Municipal  Court  Code,  §  181,  provides  that  the  act 
shall  not  be  retroactive,  does  not  prevent  application  of  the  new  remedy 
against  an  improper  Judgment  rendered  before  the  adoption  of  the  Code. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  District. 

Action  by  Samuel  Davidoff  against  Meyer  Chipomoi  and  another. 
From  an  order  denying  defendants'  motion  to  vacate  and  set  aside  an 
execution  and  to  vacate  and  set  aside  a  judgment,  they  appeal.  As  to 
motion  to  vacate  the  judgment,  order  reversed,  and  action  remitted; 
and  as  to  vacation  of  die  execution,  appeal  dismissed. 

Argued  September  term,  1917,  before  BENEDICT,  CLARK,  and 
JAYCOX,  JJ. 

Abraham  Miles,  of  Brooklyn,  for  appellants. 
Henry  D.  Levy,  of  Brooklyn,  for  respondent 

BENEDICT,  J.  This  is  an  appeal  by  defendants  from  an  order  of 
the  Municipal  Court,  Borough  of  Brooklyn,  Third  District,  dated  July 
26,  1917,  denying  defendants'  motion  to  vacate  and  set  aside  an  execu- 
tion issued  June  22,  1917,  against  their  wages  and  earnings,  and  to  va- 
cate and  set  aside  the  judgment  entered  against  them  on  November  29, 
1913. 

[1,  2]  The  summons  was  issued  on  November  14,  1913,  and  at  the 
same  time  a  warrant  of  attachment  was  granted  against  the  property 
of  the  defendants.  The  proceedings  of  the  marshal  thereunder  appear 
by  his  return,  dated  November  19,  1913.  It  is  evident  from  this  re- 
turn that  he  never  made  any  lawful  levy  of  the  attachment,  because  he 
did  not  take  the  property  on  which  he  attempted  to  levy,  and  which 
was  capable  of  manual  delivery,  into  his  actualicustody,  as  required  by 
section  78  of  the  Municipal  Court  Act  as  then  in  force.  See  Johnson  v. 
Kalisak,  90  Misc.  Rep.  597,  153  N.  Y.  Supp.  955;  Anthony  v.  Wood, 
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96  N.  Y.  180,  186,  187;  Robinson  v.  Columbia  Spinning  Co.,  23  App. 
Div.  499,  502,  49  N.  Y.  Supp.  4;  Id.,  31  App.  Div.  238;  241,  52  N.  Y. 
Supp.  751 ;  Fiske  v.  Parke,  77  App.  Div.  422,  79  N.  Y.  Supp.  327.  The 
obstacle  in  the  way  of  taking  actual  custody  of  a  note  in  Hardon  v. 
Dixon,  91  App.  Div.  109,  86  N.  Y.  Supp.  346,  was  a  legal  obstacle,  not 
a  physical  obstacle.  The  return  states  that  the  premises  where  the 
property  was  were  locked  up,  and  that  the  marshal  was  unable  to  ob- 
tain admission ;  and  this  statement  overcomes  the  previous  statement 
that  he  had  attached  and  taken  into  his  custody  the  property  in  ques- 
tion. 

After  making  this  ineffectual  levy,  the  marshal  proceeded  to  make 
constructive  service  of  the  simimons,  attachment,  and  inventory  on  the 
defendants,  in  an  attempted  compliance  with  the  provisions  of  section 
83  of  the  Municipal  Court  Act,  as  then  in  force.  Section  91  of  the  act 
as  then  in  force  provided  that : 

"Where  the  defendant  has  not  appeared,  and  flie  summons  has  not  be«i 
personally  served  upon  him,  and  property  of  the  defendant  has  been  duly  at- 
tached by  virtue  of  a  warrant  which  has  not  been  vacated,  the  court  must 
proceed  to  bear  and  determine  the  action ;  but  In  an  action  subsequently 
brought,  the  judgmoit  is  only  presumptive  evidence  of  the  indebtedness. 
•  •  •  The  execution.  Issued  upon  a  judgment  so  rendered,  must  require 
the  marshal  to  satisfy  It  out  of  the  property  so  attached,  without  containing  a 
direction  to  satisfy  It  out  of  any  other  pw^jerty." 

[^3]  It  is  clear  that  the  procedure  provided  for  in  sections  83  and  91 
is  m  the  nature  of  procedure  in  rem.  Before  the  court  is  authorized 
under  such  a  condition  to  adjudicate  upon  the  plaintiff's  claim,  it  must 
have  in  its  actual  custody  and  power,  through  its  marshal,  some  prop- 
erty of  the  defendant  against  which  its  execution  can  be  issued  and 
enforced.  Pennoyer  v.  Neff,  95  U.  S.  714,  727,  728,  24  L.  Ed.  565.  In 
the  case  at  bar  the  property  attempted  to  be  levied  on  was  never  in  the 
actual  custody  and  power  of  the  court,  so  that  it  could  be  sold  under  its 
execution.  As  there  was  no  valid  levy  of  the  attachment,  the  subse- 
quent proceedings  for  constructive  service  of  the  summons,  taken  in 
attempted  compliance  with  section  83  of  the  Municipal  Court  Act,  were 
void,  and  there  was  no  valid  service  of  the  summons.  The  judgment 
was  rendered  without  due  service  of  process,  and  was  therefore  unau- 
thorized and  void.  See  Dixon  v.  Carrucci,  49  Misc.  Rep.  222,  97  N.  Y. 
Supp.  380. 

[4]  Had  the  judgment  been  valid — that  is,  had  the  attachment  been 
duly  levied — I  would  still  say  that  the  execution  against  the  wages  and 
earnings  of  the  defendants  was  unauthorized,  because  the  judgment 
was  not  enforceable  by  execution  against  any  other  property  of  de- 
fendants, except  only  such  as  was  actually  and  lawfully  levied  upon. 
Municipal  Court  Act,  §  91,  quoted  supra.  The  case  cited  by  the  re- 
spondent (Matter  of  Cotton,  55  Misc.  Rep.  321,  105  N.  Y.  Supp.  347) 
is  not  applicable,  because  there  the  service  of  the  summons  was  pursu- 
ant to  sections  32  to  34  of  the  Municipal  Court  Act,  by  the  last  of 
which  sections  substituted  service  pursuant  to  an  order  of  the  court 
made  in  the  manner  authorized  is  in  effect  declared  equivalent  to  per- 
sonal service,  except  that  an  execution  against  the  person  is  not  to  is- 
sue upon  a  judgment  rendered  on  such  substituted  service.    Obviously 
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section  91,  above  quoted,  did  not  apply  to  a  judgment  rendered  on  the 
form  of  service  authorized  by  sections  32  to  34. 

[5]  The  next  question  relates  to  the  appealability  of  the  order.  I 
think  it  is  appealable  so  far  as  it  denies  the  motion  to  vacate  the  judg- 
ment under  section  154,  subdivision  5,  of  the  present  Municipal  Court 
Code ;  but  there  seems  to  be  no  provision  for  an  appeal  from  an  order 
granting  or  denying  a  motion  to  vacate  an  execution  separate  from  an 
appeal  from  a  judgment.    See  section  155,  Municipal  Court  Code. 

[6]  The  question  remains  whether  the  Municipal  Court  has  power 
to  vacate  the  judgment,  because  the  summons  was  not  properly  served. 
Under  the  present  Code  there  would  seem  to  be  no  question  that  the 
power  and  duty  exist  to  vacate  a  judgment  rendered  without  due  serv- 
ice of  process.  Section  129,  subd.  1,  Municipal  Court  Code.  The  Mu- 
nicipal jCourt  Act,  as  in  force  when  the  judgment  in  question  was  ren- 
dered, afforded  two  remedies  to  a  defendant  who  had  not  appeared  in 
an  action  to  obtain  relief  against  a  judgment  rendered  against  him  with- 
out due  service  of  process.  One  remedy  was  by  motion  to  open  his  "de- 
fault" and  have  the  case  set  down  for  pleading,  hearing,  or  trial,  under 
section  253.  Friedberger  v.  Stulpnagel,  59  Misc.  Rep.  498,  112  N.  Y. 
Supp.  89;  Roberts  &  I^ewis  Co.  v.  Dale,  74  Misc.  Rep.  390,  132  N.  Y. 
Supp.  404;  Heinzer  v.  Kretz,  91  Misc.  Rep.  58,  154  N.  Y.  Supp.  197— 
the  latter  two  cases  holding  that  upon  such  motion  the  court  might  or- 
der a  trial  of  a  traverse  to  the  jurisdiction.  The  other  remedy  was  by 
appeal.  Sections  310  and  311,  Municipal  Court  Act;  Friedberger  v. 
Stulpnagel,  59  Misc.  Rep.  499,  112  N.  Y.  Supp.  89;  Dixon  v.  Carrucci, 
49  Misc.  Rep.  222,  225,  97  N.  Y.  Supp.  380;  Gottlieb  v.  Kurlander,  52 
Misc.  Rep.  89, 92,  101  N.  Y.  Supp.  751 ;  Altieri  v.  Trotta,  53  Misc.  Rep. 
649,  103  N.  Y.  Supp.  715;  Canelli  Wine  Co.  v.  Tassi,  88  Misc.  Rep. 
573,  151  N.  Y.  Supp.  46. 

The  present  Code  does  away  with  both  of  these  anomalous  forms  of 
procedure,  and  substitutes  therefor  a  motion  in  the  Municipal  Court  to 
vacate  the  judgment,  and  an  appeal  from  an  order  granting  or  denying 
such-a  motion.  Section  129,  subd.  1,  and  section  154,  Municipal  Court 
Code.  This  was  obviously  merely  a  change  in  the  form  of  the  remedy, 
and  the  new  procedure  is  therefore  available,  whether  the  judgment 
was  rendered  before  or  after  the  taking  effect  of  the  Municipal  Court 
Code  (September  1,  1915).  The  rule  that  a  statute  will  not  be  con- 
strued to  have  a  retrospective  effect,  unless  the  language  clearly  re- 
quires such  a  construction,  is  not  applicable  to  statutes  which  only  reg- 
ulate procedure  or  affect  the  remedy.  Holmes  v.  Camp,  219  N.  Y.  359, 
372,  114  N.  E.  841 ;  Jacobus  v.  Colegate,  217  N.  Y.  235,  240,  111  N. 
E.  837;  Laird  v.  Carton,  196  N.  Y.  169,  171,  89  N.  E.  822,  25  L.  R.  A. 
(N.  S.)  189. 

[7]  Nor  are  we  prevented  from  holding  the  new  procedure  availa- 
ble by  the  general  provision  of  section  181  that  the  Code  shall  not  be 
retroactive.    This  section  reads : 

"This  act  shall  not  be  retroactlTe,  nor  shall  It  create  a  vacancy  in  any  of- 
fice or  employment." 

I  regard  this  as  meaning  that  the  act  shall  not  be  deemed  in  any  man- 
ner to  destroy  or  wipe  out  any  existing  right,  nor  to  create  a  right  not 
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previously  existing  witii  respect  to  past  transactions.  It  does  not  mean, 
in  my  opinion,  that  the  old  forms  of  remedy  must  be  pursued  to  secure 
or  enforce  rights  existing  when  the  new  Code  took  effect.  We  have 
here  a  judgment  which  was  absolutely  void.  Certain  remedies  existed 
under  the  old  act  by  which  its  invalidity  might  have  been  made  matter 
of  record,  and  those  remedies  continued  to  exist  down  to  the  time  the 
new  Code  took  effect.  Does  the  provision  that  the  new  Code  shall  not 
be  retroactive  require  that  those  precise  remedies,  rather  than  the  new 
remedy  designed  to  accomplish  the  same  result,  shall  be  pursued  now 
with  respect  to  such  judgment?  I  think  not.  I  am  aware  that  in  so 
holding  I  disagree  with  the  conclusion  of  the  Appellate  Term,  First 
Department,  as  expressed  in  Gaynor  v.  Yier,  97  Misc.  Rep.  662,  162 
N.  Y.  Supp.  463,  but  the  construction  given  to  the  word  "retroactive" 
in  that  case  was,  as  it  seems  to  me,  too  broad.  Gold  v.  Langfelder  & 
Son,  93  Misc.  Rep.  508,  157  N.  Y.  Supp.  281,  involved  a  very  different 
question.  Nor  do  sections  93  and  94  of  the  General  Construction  Law 
(Consol.  Laws,  c.  22)  require  that  the  old  remedies  shall  be  pursued. 
Leake  v.  Hartman,  137  App.  Div.  451,  121  N.  Y.  Supp.  771,  affirmed 
202N.  Y.  605,96N.E.  1119. 

At  the  time  when  the  Municipal  Court  Code  took  effect  the  right  to 
appeal  from  the  judgment  in  the  case  at  bar  was,  so  far  as  appears, 
still  open,  as  there  is  nothing  to  show  that  notice  of  the  entry  of  such 
judgment  had  been  served  on  the  defendants  or  either  of  them.  Sec- 
tion 311,  Municipal  Court  Act.  The  present  Code  places  no  time  limit 
upon  the  right  to  employ  the  substituted  procedure  by  motion  in  the 
Municipal  Court.    Section  129,  subd.  1,  Municipal  Court  Code. 

The  result  is  that  the  order  appealed  from,  in  so  far  as  it  denies  the 
motion  to  vacate  the  judgment,  should  be  reversed,  without  costs,  and 
the  action  remitted  to  the  Municipal  Court,  with  directions  to  grant  the 
motion,  with  $10  costs,  and  that  the  appeal  from  so  much  of  the  order 
as  denies  defendants'  motion  to  vacate  and  set  aside  the  execution 
should  be  dismissed.    All  concur. 


PETZB  T.  HORACE  WATERS  &  CO. 
(Supreme  Court,  Appellate  Term,  Second  Department    September  Term,  1917.) 

1.  Action  ^=»27(1) — Natdbe— Contkact  ob  Tobt. 

An  action  under  Personal  Property  Law  (Consol.  Laws,  c.  41)  (  65,  pro- 
viding tbat  purchasers  under  conditional  sales  can  sue  for  return  of  mon- 
ey paid  If  the  property,  when  retaken,  is  not  disposed  of  in  a  certain  man- 
ner, Is  one  on  contract,  and  the  rule  as  to  torts  being  actionable  only  by 
the  law  of  the  place  where  committed  does  not  apply. 

2.  Sams  «=5>316(1),  391(1) — Conditional  Sales— RsTAKiNO—STATCTEft— Con- 

BIRUCTION. 

The  obligation  of  the  seller  in  a  conditional  sale  to  do  certain  things 
upon  retaking  property  as  required  In  Personal  Property  Law,  §§  (55-<57, 
attaches  at  the  time  of  and  becomes  part  of  the  contract,  and  where  a 
buyer  removes  the  property  to  another  state  without  the  seller's  assent, 
and  It  is  retaken,  the  above-stated  sections  still  apply,  and  the  purchaser 
can  sue  thereunder  for  his  money,  paid  on  accoun^,  if  the  seller  does  not 
comply  therewith. 
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8.  OotTBTs   «=5»188(4) — JtrwBDicTioN — ^"Action   on    Contract" — Conditionai. 

SAI.es STilTnTES. 

An  actl(»i  by  a  buyer  In  a  ocnditloDal  sale  under  Personal  Property  Law, 
i  65,  providing  that  on  retaking  such  property  certain  things  must  be  done, 
or  an  action  will  lie  for  return  of  money  paid  on  account,  Is  an  "action  on 
contract,"  within  the  meaning  of  Municipal  Court  Code  (Iaws  1915,  c.  279) 
I  6,  ^ylng  Bn<Si  courts  Jurisdiction  of  such  cases. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Action  on  Contract.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District. 

Action  by  William  R.  Petze  against  Horace  Waters  &  Co.  Judgment 
for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argued  September  term,  1917,  before  BENEDICT,  CLARK,  and 
JAYCOX,  JJ. 

Benjamin  C.  Ribman,  of  New  York  City,  for  appellant. 

Ignace  Irving  Apfel,  of  New  York  City,  for  respondent 

BENEDICT,  J.  This  is  an  action  to  recover  $345,  the  amount  al- 
leged to  have  been  paid  on  account  of  purchase  price  of  a  chattel  sold 
by  defendant  to  plaintiff  under  a  contract  of  conditional  sale,  on  the 
ground  that  defendant  had  retaken  the  chattel  without  complying  with 
sections  65-67  of  the  Personal  Property  Law.  The  answer  was  a 
general  denial. 

There  is  no  substantial  dispute  about  the  facts.  The  plaintiff  and 
defendant,  in  January,  1911,  entered  into  a  contract  for  the  condi- 
tional sale  of  a  piano  from  defendant  to  plaintiff.  The  contract  was 
made  in  New  York,  where  plaintiff  then,  resided.  It  provided,  among 
other  things,  that  the  piano  was  to  remain  the  property  of  defendant 
until  paid  for,  that  the  plaintiff  should  not  remove  it  from  his  home 
at  a  given  street  and  number  in  the  borough  of  Brooklyn,  city  of  New 
York,  without  defendant's  written  consent,  and  that  upon  a  breach  of 
the  contract  by  plaintiff  the  defendant  might  take  possession  of  the 
piano  and  remove  it.  In  or  about  April,  1915,  the  plaintiff  removed  to 
East  Orange,  N.  J.,  taking  the  piano  with  him,  and  it  was  there  put  in 
storage.  Defendant,  claiming  that  plaintiff  was  in  arrears,  afterward 
instituted  a  replevin  suit  in  New  Jersey,  as  a  result  of  which  it  obtained 
possession  of  the  piano,  which  was  returned  to  its  New  York  place  of 
business. 

The  Personal  Property  Law  of  New  York  relative  to  contracts  of 
conditional  sale  requires  certain  acts  to  be  done  by  the  vendor  in  case 
he  retakes  the  property.    The  sections  applicable  read  as  follows : 

"Sec.  05.  Sale  of  Property  Retaken  by  Vendor. — Whenever  articles  are  sold 
upon  the  condition  that  the  title  thereto  shall  remain  In  the  vendor,  or  in  some 
other  person  than  the  vendee,  until  the  payment  of  the  purchase  price,  or 
until  the  occurrence  of  a  future  event  or  contingency,  and  the  same  are  retaken 
by  the  vendor,  or  his  successor  in  Interest,  they  shall  be  retained  for  a  period 
of  thirty  days  from  the  time  of  such  retaking,  and  during  sucli  period  the  ven- 
dee or  his  successor  in  Interest,  may  comply  with  the  terms  of  such  contract, 
and  thereupon  recdve  such  property.  After  the  expiration  of  such  period,  If 
such  terms  are  not  complied  with,  the  vendor,  or  his  successor  in  interest, 
may  cause  such  articles  to  be  sold  at  public  auction.  Unless  such  articles  are 
to  sold  within  thirty  days  after  the  expiration  of  such  period,  the  vendee  or 
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his  successor  In  Interest  may  recover  of  the  vendor  the  amonnt  paid  on  such 
articles  by  such  vendee  or  his  successor  In  Interest  under  the  contract  for  tlie 
conditional  sale  thereol 

"Sec.  66.  Notice  of  Sale. — Not  less  than  fifteen  days  before  ewSi  sale,  a  print- 
ed or  written  notice  shall  be  served  personally  upon  the  vendee,  or  his  succes- 
sor In  interest,  if  he  Is  within  the  county  where  the  sale  Is  to  be  held;  and  If 
not  within  such  county,  or  he  can  not  be  found  therein,  such  notice  must  be 
mailed  to  him  at  his  last  known  place  of  residence.  Such  notice  shall  state: 
1.  The  terms  of  the  contract.  2.  The  amount  unpaid  thereon.  3.  The  amount 
of  expenses  of  storage.  4.  The  time  and  place  of  the  sale,  unless  such  amoants 
are  sooner  paid. 

"Sec.  67.  nUpoiitUm  of  Proceed*. — Of  the  proceeds  of  su<ai  sale,  the  vendor 
or  his  successor  in  Interest  may  retain  the  amonnt  due  upon  his  contract,  and 
the  expenses  of  storage  and  of  sale;  the  balance  thereof  shall  be  held  by  the 
vendor  or  his  successor  In  Interest,  subject  to  the  demand  of  the  vendee  or  liis 
successor  In  Interest,  and  a  notice  that  such  balance  is  so  held  shall  be  served 
personally  or  by  mall  upon  the  vendee  or  his  successor  In  Interest.  If  sudi 
balance  is  not  called  for  within  thirty  days  from  the  time  of  sale,  it  shall  be 
deposited  with  the  treasurer  or  chamberlain  of  the  city  or  village,  or  the  soper- 
Tlsor  of  the  town  where  such  sale  was  held,  and  there  shall  be  filed  therewith 
&  copy  of  the  notice  served  upon  the  vendee  or  his  successor  In  interest  and  a 
verified  statement  of  the  amount  unpaid  upon  the  contract,  expenses  of  storage 
and  of  sale  and  the  amount  of  such  balance.  The  ofi3cer  with  whom  such  bal- 
ance was  deposited  shall  credit  the  vendee  or  his  successor  In  Interest  with 
the  amount  thereof  and  pay  the  same  to  him  on  demand  after  sufficient  proof 
of  identity.  If  such  balance  remains  In  possession  of  such  officer  for  a  period 
of  five  years,  unclaimed  by  the  person  legally  entitled  thereto.  It  shall  be  trans- 
ferred to  the  fimds  of  the  town,  village  or  dty,  and  be  applied  and  used  as 
other  moneys  belonging  to  such  town,  village  or  dty." 

Defendant  did  not  sell  the  piano  as  directed  by  the  statute,  and  this 
action  is  brought  pursuant  to  the  provisions  of  section  65,  above  quoted. 
'  The  principal  question  in  the  case  is  whether  the  plaintiff's  nght  to 
maintain  this  action  is  to  be  determined  according  to  the  law  of  New 
York  or  the  law  of  New  Jersey.  That  will  depend  again  upon  the  de- 
termination of  the  question  whether  the  statutory  provisions  above 
quoted  became  in  effect  part  of  the  contract,  or  whether  they  should 
be  considered  as  relating  merely  to  the  remedy.  If  they  are  to  be 
deemed  embodied  in  the  contract,  then,  as  the  contract  was  made  in  New 
York  and  was  intended  to  be  performed  in  New  York,  there  can  be  no 
question  but  that  the  rights  and  obligations  growing  out  of  the  contract 
and  out  of  the  seizure  of  the  chattel  in  pursuance  thereof  should  be  de- 
termined according  to  the  law  of  New  York.  If,  on  the  other  hand, 
the  statutory  provisions  relate  merely  to  the  remedy,  then  they  must  be 
regarded  as  purely  local  in  their  application,  and  the  rights  and  obliga- 
tions thereby  created  do  not  attach  where  the  seizure  takes  place  in 
another  state. 

[  1  ]  It  will  be  noted  that  the  statute  does  not  purport  to  give  a  right 
of  action  in  tort,  so  that  the  rule  that  an  act,  to  be  actionable  as  a  tort, 
must  be  actionable  by  the  law  of  the  place  where  it  is  committed,  does 
not  apply. 

[2]  Contracts  of  the  nature  of  that  here  under  consideration  give 
the  right  to  the  vendor  to  repossess  himself  of  the  chattel  sold  in  case 
of  default  by  the  vendee  in  the  payment  of  any  installment  of  the  pur- 
chase price.  At  ccHnmon  law,  the  vendee  in  such  case  lost  all  amounts 
paid  on  account    The  statute  tmder  consideration  was  enacted  to  pre- 
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vent  the  hardship  thus  occasioned  in  many  instances.  It  did  not  take 
away  the  vendoi^s  contractual  right  to  repossess  himself  of  the  chattel, 
but  provided  that,  if  he  did  so,  he  should  do  certain  other  things  to 
conserve  the  interest  of  the  vendee.  The  obligation  to  do  these  things 
grows  directly  out  of  every  contract  made  under  the  statute.  Strauss 
V.  Union  Central  Life  Ins.  Co.,  170  N.  Y.  349,  356,  63  N.  E.  34;  Sea- 
bott  V.  Wanamaker,  164  App.  Div.  531,  532,  150  N.  Y.  Supp.  223.  In 
my  opinion,  therefore,  the  right  of  action  now  sought  to  be  enforced 
became  part  and  parcel  of  the  contract,  and  hence  the  .action  may  be 
maintained,  irrespective  of  the  fact  that  the  chattel  was  retaken  in 
New  Jersey. 

It  is  urged  that  the  defendant  acquiesced  in  the  removal  of  the  piano 
to  New  Jersey,  and  that  thereby  a  modification  of  the  contract  took 
place.  In  support  of  this  contention  a  number  of  letters  passing  be- 
tween the  parties  were  introduced  in  evidence.  On  April  30,  1915, 
plaintiff  wrote  defendant  from  508  Central  avenue.  East  Orange,  N.  J., 
remitting  $10  on  account  of  the  contract  and  closing  his  letter  with : 
"Please  note  change  of  address  and  send  receipt  to  same."  In  August, 
September,  November,  and  December,  1915,  defendant  wrote  letters  to 
plaintiff,  addressed  to  him  at  East  Orange,  urging  him  to  make  re- 
mittances, and  in  some  instances  threatening  to  retake  the  piano,  and 
plaintiff  also  sent  to  defendant  at  least  two  letters,  dated  at  East 
Orange,  in  December,  1915.  No  objection  was  made  by  defendant  to 
the  removal  of  the  piano  to  New  Jersey.  But  it  does  not  appear  from 
this  correspondence  that  defendant  had  notice  that  the  piano  had  been 
removed.  It  was  merely  advised  that  plaintiff  had  changed  his  ad- 
dress. This  he  might  have  done  without  taking  the  piano  away  from 
his  former  place  of  residence  in  Brooklyn.  If  defendant  knew  tiiat  the 
piano  itself  had  been  removed  to  New  Jersey,  and  acquiesced  therein, 
I  should  be  inclined  to  hold  tliat  the  parties  would  be  in  the  same  situa- 
tion as  if  the  contract  had  originally  provided  for  its  delivery  to  and 
retention  by  plaintiff  in  that  state.  But  as  it  was  not  shown  that  de- 
fendant had  actual  notice  of  the  removal  of  the  piano,  at  any  time 
prior  to  or  during  the  correspondence  above  referred  to,  it  cannot  be 
said  that  there  was  an  acquiescence  in  its  removal.  I  am  of  opinion, 
therefore,  that  there  was  no  modification  of  the  contract  which  reliev- 
ed defendant  from  its  obligation  to  comply  with  the  New  York  statute. 

[3]  I  think  the  Municipal  Court,  under  the  present  Code,  has  juris- 
diction of  actions  of  this  nature.  The  provision  of  section  139  of  the 
old  Municipal  Court  Act  (Laws  1902,  c.  580),  that  "no  action  shall  be 
maintained  in  this  court,  which  arises  on  a  contract  of  conditional  sale 
of  personal  property,  *  *  *  except  an  action  to  foreclose  a  lien, 
as  provided  in  this  article,"  which  provision  was  held  to  inhibit  such 
an  action  as  this  in  the  Municipal  Court  (Seabott  v.  Wanamaker,  su- 
pra), has  been  repealed,  and  in  its  place  has  been  enacted  section  73  of 
the  Municipal  Court  Code,  which  provides  that: 

"No  actiion  of  converglon  or  replevin  arlelDK  on  an  instrument  mentioned  in 
section  70  [which  indudes  contracts  of  conditional  sale]  sltall  be  maintained 
against  the  conditional  vendee,  lessee  or  mortgagor." 

This  leaves  this  action  within  the  general  jurisdiction  of  the  court  as 
defined  in  section  6  of  the  Municipal  Court  Code.    Cabello  v.  Harbtu:- 
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ger,  95  Misc.  Rep.  227,  158  N,  Y.  Supp.  903,  is  not  an  authority  to  the 
contrary,  since  there  the  action  was  brought  for  conversion  by  the  con- 
ditional vendor  against  the  vendee.  We  have  the  authority  of  Seabott 
V.  Wanamaker,  supra,  that  this  action  is  one  upon  contract. 

I  therefore  advise  the  affirmance  of  the  judgment,  with  costs.     All 
concur. 


(100  Misc.  Rep.  661) 

PBJOPLB  T.  STRAUSS. 

(C!ourt  of  General  Sessions  of  the  Peace  in  and  for  the  County  of  New  York. 

July,  1917.) 

ItABCKNT  ®=324 — Oband  ItABCENT—InDicnoiNT— Motion  to  DiaiaBa— "Pri;:tci- 

PAL." 

In  view  of  Penal  Law  (Consol.  Laws,  c,  40)  $  2,  declaring  one  a  "prlnd- 

pnl"  who  directly  or  Indirectly  Induces  or  procures  another  to  commit  a 
crime,  an  Indictment  charging  that  defendant,  an  employe  In  the  license 
department  of  the  city  of  New  York,  had  attempted  to  commit  grand  lar- 
ceny in  the  second  degree,  based  on  the  testimony  of  witnesses  before  the 
grand  jury  that  he  had  solicited  them  to  pick  the  pockets  of  applicants  for 
licenses,  will  not  be  dismissed  on  motion,  on  the  ground  that  the  facts  did 
not  show  the  commission  of  any  crime. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and  See* 
ond  Series,  Principal.] 

Charles  M.  Strauss  was  indicted  for  attempted  grand  larceny  in  die 
second  degree.  On  motion  to  dismiss  the  indictment  upon  the  minutes 
of  testimony  taken  before  the  grand  jury,  after  an  order  granted  for  an 
inspection  thereof.    Denied. 

Frank  Aranow,  of  New  York  City,  for  the  motion. 
Edward  Swann,  EHst.  Atty.,  of  New  York  City,  opposed. 

NOTT,  J.  Defendant  moves  to  dismiss  the  indictment,  on  the 
ground  that  the  facts  proved  before  the  grand  jury  did  not  show  the 
commission  of  any  crime,  and  that  the  indictment  rests  upon  no  evi- 
dence. There  is  also  an  allegation  that  one  of  the  witnesses  before  the 
grand  jury  is  an  immoral  and  disreputable  character;  but  that  alle- 
gation cannot  be  considered  on  this  motion,  as  there  was  no  evidence  to 
that  effect  before  the  grand  jury,  the  only  question  being  whether  the 
evidence  before  the  grand  jury  justified  tiie  finding  of  the  indictment. 

The  only  evidence  was  that  given  by  two  witnesses,  Boyle  and  a 
police  officer,  Pepello.  They  both  testified  that  the  defendant,  an  em- 
ploye of  the  city  in  the  license  department,  solicited  the  witnesses  to 
pick  pockets  of  applicants  for  licenses.  It  appeared  that  the  defendant 
originally  requested  Boyle  to  procure  a  pickpocket  for  this  purpose, 
saying  that  the  results  would  be  equally  divided  among  the  defendant, 
Boyle,  and  the  pickpocket.  Boyle  thereupon  procured  Officer  Pepello 
to  impersonate  the  pickpocket,  and  introduced  him  to  the  defendant, 
who  solicited  Pepello  to  the  same  effect.  Pepello  went  several  times 
to  the  license  bureau  and  mingled  with  the  crowd,  and  on  a  subse- 
quent occasion  gave  the  defendant  $30  as  supposed  results  of  his  opera- 
tions. The  defendant  did  no  act  tending  to  the  commission  of  the 
crime,  other  than  soliciting  Boyle  and  Pepello. 
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Whether  mere  solicitation  to  commit  a  crime  amounts  to  an  attempt 
under  our  Statute  (Penal  Law,  §  2)  has  never  been  decided  by  the  appel- 
late courts  of  this  state  so  far  as  I  have  been  able  to  discover,  and 
the  authorities  elsewhere  differ  on  this  question.  The  prevailing  weight 
of  authority  seems  to  be  that  mere  solicitation  does  not  constitute  an 
attempt.  See  3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  264;  Whart.  Crim. 
Law  (Uth  Ed.)  §  218,  and  cases  cited  pro  and  contra.  On  the  other 
hand,  section  2  of  the  Penal  Law  proArides  that  a  person  is  a  principal 
who  "directly  or  indirectly,  counsels,  commands,  induces  or  procures 
another  to  commit  a  crime."  And  it  is  not  easy  to  see  why  a  person 
who  has  commanded  or  counseled  another  to  commit  a  crime,  and  who 
has  therefore  done  all  that  he  can  toward  making  himself  a  principal 
in  the  crime,  is  not  guilty  of  an  attempt. 

The  law  on  this  point  being  undetermined  in  this  state,  and  no  appeal 
lying  from  an  order  dismissing  an  indictment,  I  have  come  to  the  con- 
clusion that  the  motion  should  be  denied. 

Motion  denied. 


(100  Misc.  Bep.  643) 

In  re  BI>OSS'  ESTATB. 

(Surrogate's  Court,  Saratoga  County.    July,  1917.) 

1.  Wn-M  ®=>782(1) — Blection — ^DowsB. 

A  widow  is  entitled  to  dower,  unless  a  legacy  Is  specifically  stated  to  be 
in  Ueu  of  dower,  or  upon  the  face  of  the  will  an  intent  Is  clearly  mani- 
fested that  she  shall  not  have  both  the  legacy  and  dower. 

2.  Taxation  «=s>895(6) — Tbansfes  Tax— Ded-dction  or  Widow's  Dower. 

Testator  gave  his  widow  a  Mfe  estate  in  all  his  property  for  the  support 
of  herself  and  son,  with  the  right  to  use  the  principal  in  case  the  income 
should  fall  below  a  certain  figure,  and  gave  the  remainder  in  trust  to  the 
son  for  life,  and  at  his  death  the  residue  to  his  issue,  or,  if  none,  then  to 
nephews  and  nieces.  Held  that,  there  being  no  manifest  intent  putting 
the  widow  to  an  election  between  the  legacy  and  her  dower,  the  value  of 
her  dower  was  to  be  deducted  before  computing  the  transfer  tax. 
8.  Taxation  «=»884 — ^Tbansixb  Tax— Life  Estate. 

Under  such  will,  the  son's  life  estate  In  the  remainder  of  the  estate 
after  the  death  of  the  widow  was  subject  to  a  transfer  tax. 

From  an  order  of  the  Surrogate's  Court  of  Saratoga  county,  assess- 
ing transfer  tax  upon  the  estate  of  Richard  P.  Bloss,  deceased,  an  ap- 
peal has  been  taken.    Modified  and  affirmed. 

B.  D.  Esmond,  of  Ballston  Spa,  for  state  comptroller. 

Moore  &  McGinity,  of  Mechanicsville,  for  Elizabeth  P.  Bloss. 

OSTRANDER,  S.  Decedent  left  realty  valued  at  $7,000  and  per- 
sonalty worth  $63,530.33.  This  is  largely  invested  in  various  indus- 
trial and  public  service  stocks  and  bonds.  The  will  gives  the  widow 
life  use  of  all  his-property  for  support  and  maintenance  of  herself  and 
son.  She  is  also  given  a  right  to  use  so  much  of  the  principal  as  may 
be  necessary  for  tiie  support  of  herself  and  son,  in  case  the  income  of 
the  estate,  computed  at  5  per  cent,  upon  the  principal,  shall  at  any  time 
fall  below  $1,500.    After  the  widow's  death  the  remainder  of  the  es- 
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tate  is  left  in  trust,  for  the  use  of  the  son,  Richard  P.  Bless,  Jr.,  for 
life,  and,  at  his  death,  the  residue  is  to  be  paid  to  the  son's  issue,  if 
any ;  if  ncme,  then  to  nephews  and  a  niece. 

The  appraiser  allowed  the  widow  an  exemption  of  $5,000,  and  taxed 
her  $25,000  at  1  per  cent,  and  $7,275  at  2  per  cent.  The  son  was  ex- 
empted $5,000,  taxed  $11,305  at  1  per  cent.,  and  the  contingent  re- 
mainder taxed  at  5  per  cent.  The  lowest  rate  at  which  the  contingent 
remainder  could  be  taxed  is  1  per  cent.,  and  the  highest  5  per  cent, 
making  a  difference  of  $591.32,  which  the  order  directs  to  be  held  by 
the  county  treasurer,  as  provided  by  section  240  of  the  Tax  Law  (Con- 
sol.  Laws,  c.  60). 

[1,  2]  Appellant  insists  that  the  value  of  the  widow's  dower  should 
should  have  been  deducted  before  computing  the  tax.  The  widow  is 
entitled  to  dower  unless :  (1)  The  legacy  is  specifically  stated  to  be  in 
lieu  of  dower,  which  is  not  the  case  here.  (2)  Upon  the  face  of  the 
will,  an  intent  is  clearly  manifest  that  she  shall  not  take  both  dower  and 
legacy.  Under  the  niles  of  Konvalinka  v.  Schlegel,  104  N.  Y.  125,  9 
E.  868,  58  Am.  Rep.  494,  Purdy  v.  Purdy,  18  App.  Div.  310,  46  N.  Y. 
Supp.  215,  Glaser  v.  Glaser,  67  App.  Div.  132,  74  N.  Y.  Supp.  395,  and 
cases  therein  cited,  there  is  no  intent  manifest  on  the  face  of  the  will 
to  put  the  widow  to  her  election.  The  dower  should  have  been  deduct- 
ed by  the  appraisers  before  assessment  of  the  tax. 

[3]  Appellant  also  urges  that  the  appraiser  erred  in  taxing  the  life 
estate  of  Richard  P.  Bloss,  Jr.  Under  section  222  of  the  Tax  Law, 
taxes  upon  transfers  limited,  conditioned,  dependent,  or  determinable 
upon  the  happening  of  a  contingency  or  future  event,  by  reason  of 
which  the  fair  market  value  thereof  cannot  be  ascertained  at  the  time 
of  the  transfer,  shall  be  payable  only  when  the  persons  entitled  shall 
come  into  actual  possession.  Section  230  of  the  Tax  Law  provides 
that,  when  the  transfer  depends  upon  the  happening  of  a  contingency 
by  which  it  may  be  created,  defeated,  abridged,  or  extended,  it  must  be 
taxed  at  the  highest  rate  possible  on  such  happening  and  th*  tax  be  pay- 
able forthwith.  Provision  is  made  for  refund  of  any  excess,  if  a  con- 
tingency occurs  which  would  make  the  transfer  taxable  at  a  lower  rate. 

These  provisions  seem  to  be  squarely  contradictory,  and,  were  the 
question  open,  the  doubt  should  be  resolved  in  favor  of  the  citizen  and 
against  the  authority  of  the  state  to  make  such  a  possible  forced  loan ; 
but  Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782,  and  Matter  of 
Brez,  172  N.  Y.  609,  64  N.  E.  958,  seem  to  be  conclusive  for  the  imme- 
diate taxing  of  such  transfers.  The  strongest  minority  of  the  court  op- 
posed this  view,  in  the  former  case,  and  in  the  latter  case  the  statute 
was  criticized  as  unfair ;  but  the  right  of  the  Legislature  to  tax  with  a 
strong  hand  has  been  upheld,  and  this  court  has  no  power  to  do  other- 
wise.   The  order  taxing  the  life  estate  must  be  affirmed. 

Order  affirmed. 
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In  re  POWERS'  ESTATE. 
(Surrogate's  CJourt,  New  York  County.    October  9,  1917.) 

1.  EXECUTOBS  AND  ADMINIBTBATOBS  $S33fi(6) ^RJEUOVAX— Gbounds. 

Where  the  grotmd  alleged  for  removal  of  an  executor,  that  he  resided 
without  the  state,  existed  at  the  time  the  letters  were  Issued,  and  no  objec- 
tion w^s  then  raised,  the  will  providing  that  the  executor  should  give  no 
bond,  the  ground  Is  insufficient  to  warrant  his  removal. 

2.  ExECTTTOBS  AND  Aduinibtbaiobs  <S=335(1) — Removal — Obounds. 

That  the  executor  was  Indebted  to  the  testator,  and  has  not  paid  the  in> 
debteduess,  is  a  matter  for  accounting,  and  not  a  ground  for  removal  of 
the  executor. 
8.  ExKcxrroBS  and  ADiONisntATOBS  «=»35(16)— ReuovaIt-Gbounds. 

Where  the  executor  spent  money  in  making  alterations  to  a  building 
owned  by  decedent,  whether  the  cost  thereof  should  be  (barged  to  the 
principal  or  Income  is  a  question  for  the  accounting,  rather  than  in  a 
proceeding  to  remove  the  executor. 

Application  by  Charles  H.  Powers  to  remove  Harry  L.  Powers  as 
executor  and  trustee  under  the  will  of  Jesse  W.  Powers.  Application 
denied. 

See,  also,  166  N.  Y.  Supp.  1008. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City,  for  Charles  H. 
Powers  and  others. 

Emley  &  Hewitt,  of  New  York  City,  for  executor  and  executrices. 

FOWLER,  S.  This  is  an  application  by  Charles  H.  Powers,  one 
of  the  heirs  at  law  and  next  of  kin  of  the  decedent,  to  remove  Harry 
L.  Powers  as  executor  and  trustee  under  tlie  will  of  the  decedent.  Let- 
ters testamentary  have  been  issued  to  two  executrices  named  in  the 
will,  but  the  application  is  for  the  removal  of  the  executor  only. 

The  will  provides  that  the  income  of  the  entire  estate  be  paid  to 
the  testator's  wife  during  her  life,  and  upon  her  death  that  the  corpus 
of  the  estate  be  divided  equally  among  the  testator's  children,  the 
issue  of  a  deceased  child  to  take  its  parent's  share. 

[1]  The  petitioner  is  a  son  of  the  testator,  and  the  executor  against 
whom  the  petition  is  filed  is  also  a  son  of  the  testator.  The  first 
ground  alleged  for  the  removal  of  the  executor  is  that  he  is  a  non- 
resident of  this  state.  As  this  ground  existed  at  the  time  letters  tes- 
tamentary were  issued  to  him,  and  no  objection  was  then  raised,  and 
the  will  provides  that  the  executor  shall  not  be  required  to  give  bond, 
it  is  insufficient  to  warrant  his  removal. 

[2]  It  is  also  alleged  in  the  petition  that  the  circumstances  of  the 
executor  are  such  that  they  do  not  afford  adequate  security  to  the 
creditors  and  legatees.  In  support  of  this  allegation  it  is  stated  "up^ 
on  information  and  belief"  that  he  transferred  his  property  at  Shrews- 
bury, N.  J.,  to  his  wife.  In  a  brief  filed  by  the  petitioner,  it  is  admitted 
that  the  executor  did  not  transfer  the  Shrewsbury  property  to  his  wife? 
It  is  evident,  however,  that  there  are  some  liens  on  the  property ;  but 
it  does  not  appear  that  the  equity  of  the  executor  in  that  property  is 
so  small  as  to  warrant  the  conclusion  that  his  circumstances  do  not 
afford  adequate  security  to  the  creditors  and  legatees.    Besides,  the 
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widow  of  the  testator,  who  is  entitled  to  the  income  from  the  entire 
estate,  has  filed  an  affidavit  in  opposition  to  the  application  to  remove 
the  executor. 

The  petitioner  also  asks  that  the  executor  be  removed  because  he 
was  indebted  to  the  testator,  and  the  indebtedness  has  not  yet  been  paid. 
This  is  not  a  ground  for  the  removal  of  the  executor,  but  a  question 
which  can  properly  be  determined  in  the  accounting  proceeding. 

[3]  The  allegation  that  the  executor  misapplied  assets  of  the  es- 
tate relates  to  money  expended  in  making  alterations  to  a  building 
owned  by  the  decedent.  Whether  the  cost  of  the  alterations  should 
be  charged  to  principal  or  income  is  a  question  of  law,  which  should 
be  determined  in  an  accounting  proceeding  rather  than  in  a  proceeding 
to  remove  the  executor. 

The  executrices  and  the  executor  have  filed  their  account  since  the 
commencement  of  the  proceeding  to  remove  the  executor,  and  if  objec- 
tions are  filed,  and  it  appears  to  the  satisfaction  of  the  court  that  the 
executor  has  misapplied  the  funds  of  the  estate,  he  will  be  removed ; 
but  the  papers  submitted  on  behalf  of  the  petitioner  do  not  state  facts 
from  which  the  court  may  conclude  that  the  executor  is  guilty  of  any 
of  the  acts  of  misconduct  mentioned  in  section  2569  of  the  Code. 

The  application  is  therefore  denied,  witliout  prejudice  to  subsequent 
applications. 


In  re  POWBES'  ESTATE. 

(Surrogate's  Court,  New  York  County.    October  9,  1»17.) 

EzKcnroBs  and   Adhinistbatobb  «=»471 — AccotraTiNa — CiTATioNa  to  Pkb- 
SONS  Interested — Timk. 

Execrutors  should  obtain  the  necessary  citations,  under  Code  Civ.  Proc.  I 
2730,  to  persons  Interested  In  tbe  estate  at  the  time  they  file  their  account. 

Application,  in  the  estate  of  Jesse  W.  Powers,  to  compel  isstiance 
of  citations.    Application  granted. 
See,  also,  166  N.  Y.  Supp.  1007. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City,  for  Charles  H. 
Powers  and  others. 
Emley  &  Hewitt,  of  New  York  City,  for  executor  and  executrices. 

FOWLER,  S.  This  is  an  application  to  compel  the  executor  and 
executrices  to  issue  citations  to  the  persons  interested  in  the  estate,  in 
accordance  with  the  provisions  of  section  2730  of  the  Code.  The  ex- 
ecutors should  have  obtained  the  necessary  citations  at  the  time  they 
filed  their  account.  In  view  of  the  fact  that  it  was  necessary  to  bring 
a  proceeding  to  compel  them  to  file  their  account,  their  failure  to  ob- 
tain citations  indicates  that  they  are  not  desirous  of  facilitating  the 
settlement  of  their  account 

I  will  direct  the  executor  and  executrices  to  make  application  for 
citations  imder  section  2730  of  the  Code  within  two  days  after  the 
service  upon  their  attorneys  of  a  copy  of  the  order  entered  on  this 
decision. 
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PEOPIJEJ  ex  reL  GSTALTER  v.  SISSON  et  aL 
(Supreme  Court,  Appellate  Dlylslon,  Fourth  Department.    October  17,  19170 

IMTOXICATING   LlQUOBS   <8=»46% — LiCENSKS — ^NOMBEB — STATUTE. 

Laws  1917,  c  623,  provides  that  the  number  of  liquor  tax  certificates  tc 
be  issued  In  a  town  for  the  year  1917,  under  Liquor  Tax  Law  (Ck>nsoI. 
Laws,  &  S4)  9  8,  subd.  1,  shall  not  exceed  one  for  every  500  population, 
and  that  where  there  is  a  village  in  a  town  the  commissioners  shall  re- 
duce the  number  of  places  In  the  village  and  In  the  town  outside  the  vil- 
lage In  proportion  to  the  number  of  places  where  trafficking  In  liquor  was 
engaged  in.  It  also  provides  that,  if  the  commissioners  fail  to  designate 
the  places  In  a  town  for  which  liquor  tax  certificates  may  be  Issued,  the 
state  commissioner  of  excise  shall  designate  th«n.  Held  that,  when  the 
commissioners  designated  the  number  of  places  In  the  town,  without  ob- 
serving the  rule  of  proportion  as  between  village  and  town  outside  the 
village,  the  state  commissioner  was  required  to  make  the  designations  and, 
where  he  excluded  relator's  place,  she  was  not  entitled  to  continue  her 
business  as  theretofore. 

Appeal  from  Special  Term,  Erie  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Mary  Gstalter,  against  Herbert  S.  Sisson,  as  State  Commis- 
sioner of  Excise,  and  another.  Prom  an  order  of  the  Supreme  Court, 
directing  a  peremptory  writ  of  mandamus  to  issue,  requiring  respond- 
ents to  accept  relator's  application  and  issue  to  her  a  liquor  tax  certifi- 
cate to  traffic  in  liquors  in  the  town  of  Evans,  in  the  county  of  Erie, 
the  respondents  appeal.  Order  reversed,  and  application  for  writ 
denied. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  I.AMBERT,  MER- 
RELL  and  DE  ANGEUS,  JJ.. 

Harry  D.  Sanders,  of  Buffalo  (Clarence  MacGregor,  of  Buffalo, 
of  counsel),  for  appellants. 

Walter  W.  Chamberlain,  of  BuflFalo,  for  respondent 

KRUSE,  P.  J.  The  commissioners  appointed  under  the  provisions 
of  chapter  623  of  the  L^iws  of  1917,  to  determine  the  places  in  the 
town  of  Evans,  Erie  county,  where  trafficking  in  liquors  under  sub-: 
division  1  of  section  8  of  the  lyiquor  Tax  Law  may  be  continued,  in- 
cluded the  relator's  place  in  their  statement  of  such  places.  The 
statement  was  timely  filed,  but  the  state  commissioner  of  excise  re- 
fused to  issue  her  a  liquor  tax  certificate,  because,  as  he  contends, 
the  commissioners  did  not  follow  the  provisions  of  the  statute  in 
making  the  designations,  and  that  such  designations  are  ineffective 
and  void.  > 

According  to  the  provision  of  the  act  under  which  the  commission- 
ers were  appointed,  the  number  of  subdivision  1  liquor  tax  certificates 
to  be  issued  in  the  town  for  the  year  commencing  October  1,  1917, 
could  not  exceed  one  for  every  500  population,  and  concededly  ac- 
cording to  this  ratio  the  number  could  not  exceed  7  in  all.  At  the 
time  of  the  investigation  by  the  commissioners  there  were  11,  6  in 
the  village  of  Angola,  and  5  in  the  town  outside  of  the  village.    The 
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act  further  provides  in  a  case  like  this,  where  there  is  a  village  in  the 
town,  that  the  commissioners  shall  reduce  the  number  of  places  in 
the  village  and  in  the  territory  of  the  town  outside  of  the  village  as 
nearly  as  may  be  in  proportion  to  the  number  of  places  where  traffick- 
ing in  liquors  was  engaged  in  at  the  time  of  the  investigation.  The 
commissioners  designated  the  proper  number  in  the  town,  but  failed  to 
observe  the  rule  of  proportion  prescribed  by  the  statute  as  between 
the  village  and  the  town  outside  the  village.  They  designated  3  places 
in  the  village  and  4  outside,  while  4  should  have  been  designated  in 
the  village  and  3  in  the  town  outside  of  the  village. 

The  act  states  that  the  determination  of  the  commissioners  shall 
be  final  and  conclusive,  but  in  that  connection  provides  that: 

"In  case  such  commission  shall  fail  to  designate  on  or  before  September  first, 
nineteen  hundred  and  seventeen,  the  places  In  such  city  or  town  for  wbich 
liquor  tax  certificates  may  be  issued,  or  in  case  the  mayor  of  a  dty  or  the 
town  board  of  a  town  refuses  or  fails  to  appoint  such  commissioners,  or  If  for 
any  other  cause  such  designation  is  not  made,  the  state  commi^oner  of 
excise  shall  designate  said  places." 

I  think  it  clear  that  the  commissioners  failed  to  make  the  designa- 
tions as  the  statute  provides,  and,  having  so  failed,  the  state  com- 
missioner of  excise  was  required  to  make  the  same.  He  has  done  so, 
designating  4  in  the  village  and  3  in  the  town  outside  the  village ;  but 
the  relator's  place  is  not  among  those  so  designated.  She  is  therefore 
not  entitled  to  continue  to  traffic  in  liquor  as  heretofore. 

The  order  should  be  reversed,  and  the  application  for  the  writ 
denied,  without  costs,  as  a  matter  of  law,  and  not  in  the  exercise  of 
any  discretion.    All  concur. 


ALLEN  v.  WOLKOFF  et  aL 
(Supreme  Court,  Appellate  Term,  Second  Department.    September  Term,  1917.) 

1.  DisuiBSAL  AND  Nonsuit  «=»7B— Obdbb — Sufficmnot. 

An  order  Is  not  an  appropriate  mandate  by  which  to  dismiss  a  com- 
plaint; this  can  be  done  only  by  judgment 

2.  OouBTB  «=9l90(2) — Municipal  Courts— Appealable  Obdbbs— "JcDaMENT." 

An  order  granting  a  motion  to  dismiss  the  action  on  the  ground  that 
the  court  had  no  jurisdiction,  and  purporting  to  dismiss  the  complaint, 
was  not  a  Judgment,  and  therefore  not  appealable,  in  view  of  Municipal 
Court  Code  (Laws  1915,  c.  279)  §  154,  providing  for  appeals  from  a  judg- 
ment and  certain  named  orders. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Judgment.] 
8.  CoDBTs  «=»189(15) — ^Municipal  Coubtb— Judgment  bt  Olxbk. 

A  writing,  signed  by  the  clerk,  stating  that  motion  tor  Judgment  to  dis- 
miss complaint  has  been  granted.  Is  not  a  Judgment,  where  there  was  no 
direction  by  the  Justice  to  enter  judgment,  and  the  decision  upon  which  It 
was  based  was  to  be  made  effective  by  a  subsequent  order. ' 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 
Action  by  Delia  Allen  against  Harry  WolkoflE  and  another.    From  an 

«s>For  oUier  cum  «e«  asm*  topic  *  KST-NUMBER  ta  kU  K9y-Namb«re4  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct)  AIXBN  y.  WOLKOIT  1011 

order  dismissing  the  complaint  on  the  ground  that  the  Municipal  Court 
did  not  have  jurisdiction,  plaintiff  appeals.    Appeal  dismissed. 

Argued  September  term,  1917,  before  BENEDICT,  CLARK,  and 
JAYCOX,JJ. 

George  R.  Brennan,  of  Brooklyn,  for  appellant. 

Harry  M.  Peyser,  of  New  York  City,  for  respondents. 

BENEDICT,  J.  This  is  an  action  for  $2,000  on  a  marshal's  bond. 
The  answer  is  a  partial  denial.  When  the  action  came  on  for  trial  on 
April  2,  1917,  defendants'  counsel  moved  to  dismiss  the  complaint,  on 
the  ground  that  the  Municipal  Court  had  not  jurisdiction  of  the  subject- 
matter  of  the  action.  Decision  on  this  motion  was  reserved,  and  on 
April  16,  1917,  the  justice  handed  down  the  following  memorandum : 

"Motion  for  jndgment  herein  by  the  defendant  to  dismiss  this  action  on  the 
ground  that  upon  the  face  of  the  complaint  and  process  it  appears  that  this 
court  has  not  Jurisdiction  of  the  same,  because  the  sum  claimed  is  in  excess 
of  $1,000,  is  granted.  Enter  order  on  notice — five  days'  stay  of  execution. 
April  16/17." 

On  the  same  day  the  clerk  signed  what  purports  to  be  a  judgment  in 
favor  of  the  defendant  Harry  WolkofF  and  against  the  plaintiff,  with 
$55  costs,  written  below  which  is  an  unsigned  notation  to  the  effect 
that  the  costs  of  the  defendant  Mtna.  Accident  &  Liability  Conq)any 
are  taxed  at  $55.  The  record  also  contains  an  order,  dated  and  filed 
April  17,  1917,  signed  by  the  justice,  which  orders: 

"That  the  complaint  of  the  plaintiff  herein  be  dismissed,  with  costs,  and 
costs  of  this  motion  to  eac^  of  the  defendants  herein,  on  the  ground  that  this 
court  has  no  jurisdiction." 

On  or  about  April  20th  the  plaintiff  obtained  an  order  to  show  cause 
for  the  resettlement  of  the  order  of  April  17th,  upon  the  ground  that 
no  notice  of  settlement  had  been  given,  but  without  specifying  in  what 
respects  a  resettlement  was  desired,  except  that  in  his  affidavit  plaintiff's 
attorney  complained  of  the  provisions  relating  to  costs.  Thereafter, 
and  apparently  in  response  to  such  motion,  the  justice  made  another 
order,  similar  to  the  first  one,  but  awarding  only  the  costs  of  the  mo- 
tion. There  is  in  this  order  no  reference  to  the  previous  order,  nor  to 
the  motion  to  resettle.  The  paper  bears  no  file  mark,  but  is  said  to  have 
been  filed  on  May  3d.  From  this  last-mentioned  order  plaintiff  ap- 
pealed on  May  17th,  denominating  it,  in  her  notice  of  appeal,  as  a 
judgment. 

The  return,  which  was  approved  and  allowed  by  the  justice,  states 
that  "on  the  16th  day  of  April,  1917,  the  said  justice  rendered  judg- 
ment as  follows" — setting  forth  in  full  the  decision  already  quoted. 
The  return  then  states  that  the  "order  above  referred  to"  was  filed 
in  the  clerk's  office  on  April  17,  1917.  The  return  then  sets  forth  the 
motion  to  resettle,  and  that  the  "said  order"  was  resettled  on  April  30, 
1917,  and  that  "said  order"  was  filed  with  the  clerk  on  the  3d  day  of 
May,  1917;  the  intention  being  doubtless  to  designate  the  order  of  re- 
settlement. 

[1-3]  An  order  is  not  an  appropriate  mandate  by  which  to  dismiss 
a  complaint.    That  can  be  done  only  by  judgment.    The  order  purport- 
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ing  to  dismiss  the  complaint  is  not  appealable.  Mun.  Ct.  Code,  §  154 ; 
Schattner  v.  Am.  Tobacco  Co.,  100  Misc.  Rep.  261,  165  N.  Y.  Supp. 
479.  And  there  is  no  judgment  from  which  an  appeal  could  be  taken. 
Schlesinger  v.  Schmidt  Hotel  Co.  (Sup.)  154  N.  Y.  Supp.  208;  Tar- 
pey  V.  Jersey  Co-op.  Co.,  98  Misc.  Rep.  302,  163  N.  Y.  Supp.  267. 
The  paper  writing,  dated  April  16,  1917,  and  signed  by  the  clerk,  can- 
not be  treated  as  a  judgment,  because  there  was  no  direction  by  the 
justice  to  the  clerk  to  enter  judgment.  Where  the  return  is  approved 
and  allowed  by  the  justice,  and  states  that  judgment  has  been  rendered, 
this  court  has  held  that  an  oral  direction  by  tfie  justice  to  the  clerk  to 
enter  it  must  be  presumed.  Royal  Palace  Realty  Co.  v.  White,  96 
Misc.  Rep.  678,  680,  161  N.  Y.  Supp.  97.  But  we  cannot  indulge  this 
presumption  in  the  case  at  bar,  because  the  return  merely  denominates 
as  a  judgment  what  is,  on  its  face,  as  set  forth  in  the  return,  clearly  a 
decision,  to  be  made  effective  by  a  subsequent  order  to  be  entered  on 
notice. 

To  straighten  out  the  record,  the  proper  procedure  would  be  to  re- 
settle the  order  granting  the  motion  to  dismiss  the  complaint,  by  in- 
serting a  direction  to  the  clerk  to  enter  judgment  accordingly,  with 
costs.  No  costs  of  the  motion  should  be  awarded,  as  the  motion  was 
made  at  the  trial ;  but  the  defendants  are  entitled  to  costs  of  the  action. 
From  such  judgment  an  appeal  could  be  taken,  which  would,  by  a 
proper  form  of  notice  of  appeal,  bring  up  the  order  and  tiie  question 
of  jurisdiction  for  review  by  this  court. 

As  the  order  appealed  from  is  not  appealable,  we  can  only  dismiss 
the  appeal. 

I  advise  the  dismissal  of  the  appeal,  without  costs.    All  concur. 


(101  Misa  Bep.  308) 

In  re  VIETOB. 

In  re  PROSKAUEB. 

(Supreme  Court,  Special  Term,  New  York  County.    October  16,  1917.) 

1.  TnsE  «=5>11 — Computation — Fbactions  or  Days. 

Under  Debtor  and  Creditor  Law  (Consol.  Law,  c.  12)  {  15,  subd.  7,  as 
amended  by  Laws  1914,  c.  360,  providing,  relative  to  assignments  for 
the  benefit  of  creditors,  that  the  court  may  direct  payment  to  lawfnl 
creditors,  notwithstanding  their  claim  has  not  been  presented  in  accord- 
ance with  the  notice  sent  out  by  the  assignee,  provided  one  year  has  not 
elapsed  since  the  filing  of  the  assipument,  where  the  assignment  was 
filed  on  November  11,  1014,  at  1:2S  p.  m.,  as  shown  by  the  dert^'s  file 
mark,  a  claim  filed  during  the  forenoon  of  November  11,  1915,  was  filed 
within  one  year,  and  should  be  allowed. 

2.  ASSIOJfMENTB   FOB   BENEFIT  OF  CBEDITOBS   €=S>300 — TiMB   FOB   PKESENTATION 

OF  Claims. 

Under  Debtor  and  Creditor  Law,  §  15,  subd.  7,  as  amended  by  Laws 
1914,  c.  3W,  the  court's  power  to  exonerate  a  creditor  from  the  conse- 
quences of  his  failure  to  present  his  claim  in  accordance  with  the  notice 
sent  out  by  an  assignee  for  the  benefit  of  creditors  is  limited  to  a  period 
of  one  year  after  the  filing  of  the  assignment,  and  if  the  creditor  baa 
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failed  to  present  his  claim  in  accordance  with  the  notice,  and  one  year 
hag  expired,  the  claim  is  lost. 

S.  Absionicents  fob  Bknkfit  or  Cbeditobs  ®=>300 — ^Dei^t  in  Fiuita — Ef- 
fect. 

Where  claims  were  presented  to  an  assignee  for  the  benefit  of  credi- 
tors in  a  more  or  less  informal  way  within  one  year  after  the  filing  of  the 
•  assignment,  but  no  properly  verified  proofs  of  the  claims  were  filed  within 
one  year,  formal  verified  proofs  filed  thereafter  should  be  regarded  as 
amendments  of  the  previous  notices  of  the  claims,  and  the  claims  should 
be  allowed. 

4.  AssioNHENTs  FOB  Beneftt  OF  Gbeditobs  9s>312— Amottrt  of  Claims — Kf- 
FECT  of  Coixatebal  Seciibitt. 

Debtor  and  Cb%dltor  Law,  {  15,  subd.  8,  as  amended  by  liaws  1914,  c. 
360,  providing,  relative  to  assignments  for  the  benefit  of  creditors,  that 
the  courts  shall  have  power  to  blUow  secared  creditors  such  sum  only  as 
to  the  court  seems  to  be  owing  over  and  above  the  value  of  their  securi- 
ties, changes  the  rule  previously  foUovired  under  principles  of  equity  Ju- 
risprudence, allowing  a  creditor  holding  collateral  security  to  have  a 
dividend  upon  his  entire  claim,  undiminished  by  the  value  of  the  collateral, 
and  such  a  creditor  may  prove  only  the  excess  over  the  value  of  the  col- 
lateral. 

In  the  matter  of  the  general  assignment  for  the  benefit  of  creditors 
of  Adolph  Vietor,  doing  business  as  Frederick  Probst  &  Co.  On  mo- 
tion by  Joseph  M.  Proskauer,  assignee,  for  an  order  allowing  certain 
claims,  and  for  instructions  as  to  other  claims.  Ordered  in  accordance 
with  the  opinion. 

Rosenberg  &  Ball,  of  New  York  City,  for  assignee. 

Satterlee.  Canfield  &  Stone,  of  New  York  City  (Karl  T,  Frederick, 
of  New  York  City,  and  Cornelius  Hearn,  Jr.,  of  Brooklyn,  of  counsel), 
for  claimant  Bank  of  New  York. 

Whitridge,  Butler  &  Rice,  of  New  York  City  (Edwin  T.  Rice,  of  New 
York  City,  of  counsel),  for  claimants  Arbuthnot,  Latham  &  Co.,  Banque 
Beige  pour  I'Etranger,  Conrad  Hinrich  Donner,  and  the  Standard 
Bai&  of  South  Africa,  Limited. 

Gregory,  Stewart  &  Wrenn,  of  New  York  City,  for  claimants  estates 
of  Frank  Muller  and  Carl  W.  Volckman. 

Rudd,  Wood  &  MoUoy,  of  New  York  City,  for  claimant  Romero. 

Arthur  A.  Michell,  of  New  York  City,  for  claimant  Tabucalere 
Mexicana  Anonima. 

GIEGERICH,  J.  The  assignee  for  the  benefit  of  creditors  by  this 
motion  seeks  an  order  providing  for  the  allowance  by  him  of  certain 
claims  presented  against  the  assigned  estate  and  for  instructions  re- 
specting certain  other  claims,  some  of  which  were  not  filed  until  a 
year  after  the  filing  of  the  general  assignment  and  one  of  which  is  par- 
tially secured.  The  application  is  made  pursuant  to  section  14  of  Laws 
1909,  c.  17,  as  amended  by  chapter  360  of  the  Laws  of  1914,  which  pro- 
vides that : 

'It  shall  be  the  duty  of  the  assignee  to  *  *  *  report  promptly  to  the 
court  any  claims  presented  to  him  which  are  not  provable,  or  are  Incorrect  or 
false,  and  shall  also  report  promptly  for  allowance  all  claims  presented  to 
bim  which  are  not  disputed ;  *  *  *  pay  dividends  as  often  as  is  compati- 
ble with  the  best  interests  of  the  estate" 
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— and  also  pursuant  to  subdivision  1  of  section  15  of  the  same  enact- 
ment, which  prescribes  that: 

"The  court  shall  have  power  to  allow  claims,  disallow  claims,  reconsider 
allowed  or  disallowed  claims,  and  allow  or  disallow  them  against  tbe  estate." 

Questions  are  raised  with  respect  to  13  of  the  claims  enumerated 
in  schedule  A.  The  assignee  states  that  these  13  claims  were  not  filed 
with  the  assignee  within  one  year  from  the  date  of  the  assignment. 
Subdivision  7  of  section  15  of  Laws  1909,  c.  17,  as  amended  by  chap- 
ter 360  of  the  Laws  of  1914  provides  as  follows : 

"The  court  shall  have  power  •  •  •  to  direct  upon  the  final  s^tlement  of 
the  estate  that  the  assignee  pay  to  the  lawful  creditors  their  proportionate 
dividend,  notwithstandlDg  their  claim  has  not  been  presented  in  accordance 
with  the  notice  sent  out  by  the  assignee,  provided  one  year  has  not  elapsed 
since  the  filing  of  the  general  assignment" 

[1]  It  appears  from  the  New  York  county  clerk's  file  mark  stamped 
upon  the  general  assignment  that  it  was  filed  on  November  11,  1914,  at 
1 :28  p.  m.  On  July  9,  1915,  an  order  was  made  by  this  court  author- 
izing the  assignee  to  publish  notice  to  creditors  to  present  to  him  their 
respective  duly  verified  claims  against  the  assigned  estate,  wherein  the 
time  for  filing  or  presentation  of  such  claims  was  limited  to  the  15th 
day  of  September,  1915.  Of  the  13  claims  which,  according  to  the  pe- 
tition of  the  assignee,  were  not  presented  to  him  within  the  prescribed 
period  of  one  year  from  the  date  of  the  assignment,  one,  that  of  Calix- 
to  Romero,  was,  according  to  the  uncontradicted  statements  contained 
in  the  affidavit  of  the  employe  of  the  attorneys  in  fact  for  that  claim- 
ant, filed  with  the  attorneys  for  the  assignee  in  the  forenoon  of  No- 
vember 11,  1915.  As  the  general  assignment  was  not  filed  until  1 :28 
p.  m.  on  the  11th  day  of  November,  1914,  it  would  seem  clear  that  the 
claim  in  question  was  filed  within  the  year  and  should  be  allowed. 

[2]  This  leaves  for  consideration  the  12  claims  which  concededly 
were  not  filed  until  after  the  expiration  of  a  full  year.  Under  the  law 
of  this  state  as  it  existed  under  our  former  Assignment  Act  (Laws  of 
1877,  c.  466,  with  various  amendments  thereto),  there  was  no  such  pe- 
riod of  limitation  of  one  year,  nor  any  fixed  period  of  limitation  for  "the 
proof  and  allowance  of  claims.  The  power  conferred  upon  the  court 
by  section  20  of  that  act  "to  decree  payment  of  any  creditor's  just  pro- 
portional part  of  the  fund"  had  no  limitation  of  time  imposed  upon  it  by 
the  act.  As  was  said  in  Matter  of  Bowlby,  34  Misc.  Rep.  311,  318, 
319,  69  N.  Y.  Supp.  783,  788,  the  court,  at  the  time  speaking  more  par- 
ticularly of  the  effect  of  section  19  of  the  former  Assignment  Act 
permitting  any  person  claiming  an  interest,  although  not  served,  to  ap- 
pear on  the  return  of  the  citation  and  become  a  party,  on  duly  presenf^ 
ing  his  claim,  "  *  *  *  at  any  time  before  final  judgment,  and  even 
before  the  distribution  of  the  fund,  creditors  may  be  permitted  to 
come  in  and  file  their  claims  (Bish.  Insolv.  Debt.  [3d  Ed.]  §  441,  p.  548, 
and  cases  cited),  upon  the  terms  and  conditions  necessitated  by  the  cir- 
cumstances of  the  particular  case  (3  Wait  Pr.  364),"  and  a  like  wide 
liberty  to  creditors  to  come  in  and  prove  their  debts  at  any  time  before 
the  actual  distribution  of  the  fund  was  permitted  by  the  law  as  it  exist- 


Digitized  by 


Google 


Sup.  Ci)  IN  BB   TIBTOB  1015 

ed  prior  to  the  Assignment  Act  of  1877  (Wilder  v.  Keeler,  3  Paige,  167, 
23  Am.  Dec.  781 ;  Brooks  v.  Gibbons,  4  Paige,  374;  Pratt  v,  Rathbun, 
7  Paige,  269). 

Under  our  present  Insolvent  Act,  however,  being  Debtor  and  Credi- 
tor Law  (chapter  17,  Laws  of  1909,  as  amended  by  chapter  360  of  the 
Laws  of  1914),  section  15,  subdivision  7,  provides  as  follows : 

"Section  15.  Power  oj  Court. — The  court  shall  have  power:  •  •  •  7.  To 
direct  upon  the  final  settlement  of  the  estate  that  the  assignee  pay  to  the 
lawful  creditors  their  proportionate  dividend,  notwithstanding  their  claim  has 
not  been  presented  In  accordance  with  the  notice  sent  out  by  the  assignee, 
provided  one  year  has  not  elapsed  since  the  filing  of  the  general  assignment." 

I  am  clearly  of  the  opinion  that  this  section  limits  the  power  of  the 
court  to  exonerate  a  creditor  from  the  consequences  of  his  failure  to 
present  his  claim  in  accordance  with  the  notice  sent  out  by  the  assignee 
to  a  period  of  one  year  after  the  filing  of  the  general  assignment.  In 
other  words,  if  the  creditor  has  failed  to  present  his  claim  in  accord- 
ance with  such  notice,  and  one  year  has  expired  after  the  filing  of  the 
general  assignment,  his  claim  is  lost  Although  I  have  not  been  able  to 
find  any  reported  case  under  our  present  law  discussing  this  point, 
light  is  thrown  upon  the  question  by  numerous  adjudications  in  the 
federal  courts.  In  Re  Bimberg  (D.  C.)  121  Fed.  942,  943,  the  court 
said: 

"The  language  of  section  S7n  is  that  'claims  shall  not  be  proved  against  a 
bankrupt  estate  subsequent  to  one  year  after  the  adjudication.'  The  authori- 
ties hold  that  this  language  is  more  than  a  limitation  of  time,  and  is  an  ab- 
solute prohibition.  Bray  v.  Cobb  (D.  C.)  100  Fed.  272;  Re  Shaffer  (D.  C.)  104 
Fed.  982 ;  Be  Moebins  (D.  C.)  116  Fed.  47 ;  OolUer  on  Bankr.  (4th  Ed.)  p.  394. 
The  moving  creditor,  therefore,  if  the  diadiarge  were  vacated,  oould  not  share 
In  any  dividend." 

All  the  greater  weight  ought  to  be  given  to  fliese  decisions  in  the 
United  States  courts,  although  based  upon  statutory  language  not  iden- 
tical in  terms  with  the  language  of  our  own  statute,  because  of  the  mani- 
.fest  and  wise  purpose  of  our  Legislature  to  assimilate  our  state  law  to 
the  federal  law  in  the  matter  of  fiie  administration  of  the  estates  of  in- 
solvent and  bankrupt  debtors.  I  therefore  feel  constrained  to  disal- 
low the  claims  of  the  following  eight  creditors :  Ruben  R.  Barrientos ; 
Louis  Delias  &  Co. ;  Henkel  &  Co.,  Sues.  S.  en  C. ;  La  Tabacalera 
Mexicana;  Melchers,  Successors;  Julio  Normand;  Gebruder  Oet- 
tling;  Wallace  D.  Barkley,  Incorporated. 

[3]  This  leaves  for  consideration  the  claims  of  four  creditors,  name- 
ly :  Arbuthnot,  Latham  &  Co.,  $56,690.54 ;  Banque  Beige  pour  I'Etran- 
ger,  $25,028.79;  Conrad  Hinrich  Donner,  $35,824.09;  Standard  Bank 
of  South  Africa,  Limited,  $2,509.62.  With  respect  to  the  four  claims 
just  enumerated,  the  facts  are  as  follows :  On  the  day  following  the 
assignment  the  attorneys  for  Arbuthnot,  Latham  &  Co.  and  the  Stand- 
ard Bank  of  South  Africa,  Limited,  served  notice  upon  the  assignee  on 
behalf  of  each  of  the  two  creditors  just  named,  there  being  attached 
to  such  notices  copies  of  the  trust  receipts  executed  by  the  assignor, 
giving  the  amounts  and  maturities  of  the  drafts  drawn  upon  the  letters 


Digitized  by 


Google 


1016  166  NEW  TORE  SUPPLEMENT  (Sup.  Ct. 

of  credit  and  showing  substantially  the  amounts  respectively  due  to 
the  two  creditors.  Furthermore,  the  claims  of  these  two  creditors 
were,  immediately  after  the  making  of  the  assignment,  brought  to  the 
notice  of  the  assignee  and  his  accountants  and  were  checked  up  with 
the  entries  upon  the  assignor's  books  relating  to  such  indebtedness. 
The  claims  of  the  Banque  Beige  pour  I'Etranger  and  Conrad  Hinrich 
Donner  were  also  presented  to  the  assignee  in  the  month  following  the 
date  of  the  assignment,  with  statements  of  account  showing  the  net 
indebtedness  and  the  particulars  thereof  in  accordance  with  the  books 
of  the  assignor,  and  correspondence  was  had  between  the  attorneys  of 
the  two  creditors  last  named  and  the  assignee  concerning  sucli  claims 
during  the  three  months  immediately  following  the  assignment.  No 
properly  verified  proofs  of  claim  of  any  of  the  foregoing  four  claims 
were  filed  with  the  assignee,  however,  within  one  year  after  the  filii^ 
of  the  assignment;  but  after  the  lapse  of  such  year  properly  verified 
proofs  of  claim  were  filed  at  varying  dates  in  each  instance.  The  ques- 
tion for  determination  with  respect  to  these  four  claims  is  whether 
the  more  or  less  informal  method  of  presenting  the  claims  without  veri- 
fication within  the  year  is  a  sufficient  foundation  ito  support  an  act  of  the 
court  in  allowing  the  subsequent  formal  proofs  to  be  received  as  amend- 
ments of  the  earlier  and  insufficient  notices. 

Upon  this  point,  also,  great  help  is  found  in  the  decisions  of  the 
United  States  courts.  In  Re  Kessler,  184  Fed.  51,  53,  107  C.  C.  A.  13, 
15,  the  court  said: 

"It  has  been  r^jcatedly  held  that  'a  proof  of  claim*  which  is  defective  In 
some  substantial  particular  may  be  amended,  and  that  such  amendment  may 
be  made  subsequent  to  the  expiration  of  one  year  after  adjudication,  althoogb 
the  efifect  of  such  amendment  mny  be  that  'proof  of  claim'  Is  thereby  effectiTe- 
ly  made  only  after  the  year  limited  by  section  57n  (Act  July  1,  1898,  c.  641,  30 
Stat.  561,  U.  S.  Gompw  St.  1901,  p.  3444).  The  great  liberality  of  the  courts  in 
that  regard  is  shown  by  an  analysis  of  some  of  the  decided  cstses.  In  Ilutchin- 
son  V.  Otis  (First  Circuit)  8  Am.  Bankr.  R.  3S2,  115  Fed.  937,  53  C.  C.  A.  419, 
there  had  been  filed  within  the  year  'a  proof  which  failed,  in  very  snbstan- 
tlal  particulars'  to  comply  with  the  general  orders.  Subseqnently,  after  ex- 
piration of  the  year,  the.  creditors  were  allowed  to  file  a  snbstltnted  proof  of 
claim.  This  course  was  approved,  the  court  saying:  'Ck>urts  of  bankruptcy, 
like  courts  of  admiralty,  permit  amendments  with  a  most  liberal  hand ;  and 
as  there  was  enough  In  the  original  proof  by  which  to  amend,  and  as  the 
District  Court  thought  it  was  equitable  to  allow  the  amendment,  the  appeal 
rannot  be  maintained.'  This  deeI.sion  was  affirmed  in  the  Supreme  CoQrt. 
Hutchinson  v.  Otis,  190  U.  S.  552,  23  Sup.  Ct  778,  47  L.  Ed.  1179.  In  a  cause 
before  this  court  (In  re  Roeber,  127  Fed.  122,  te  C.  C.  A.  122)  the  District 
Judge  had,  subsequent  to  the  year,  allowed  an  alleged  proof  of  dalm  to  be 
amended.  It  was  Inartlflclally  drawn,  but  contained  averments  that  there 
was  due  and  owing  to  creditors  a  stated  sum,  for  materials  furnished  to  the 
bankrupt  in  the  erection  of  a  building  and  that  a  certain  sum  of  money  was 
security  therefor.  It  was  not  signed  by  the  creditor,  nor  was  It  verified,  nor 
did  it  contain  any  statement  of  payments.  The  amendment  supplied  these  de- 
fects, and  we  aflirmed  the  District  Judge,  saying:  'Bankruptcy  courts  have  the 
usual  powers  of  courts  of  Justice,  upon  motion  and  for  good  cause,  to  allow 
amendments.  AU  parties  were  advised  of  the  claim  within  the  year.  There 
is  no  dispute  that  the  amount  claimed  Is  justly  owing  from  the  bankrupt. 
The  amendment  was  In  furtbernnce  of  justice,  and  within  the  legitimate 
exercise  of  a  power  of  amendment.' " 
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The  court  further  said  in  differing  from  the  view  of  the  judge  below : 

"We  do  not  concur  with  the  conclusdon  that  It  (referring  to  the  written 
statement  filed  with  the  assignee)  did  not  contain  in  writing  any  Indication 
that  it  is  a  claim  against  the  banlcrupt  estate.  It  was  not  s^t  until  after 
assignment,  and  was  expressly  sent,  not  to  Kessler  &  Co.,  but  to  the  assignee, 
as  a  claim  against  their  estate.  It  did  not  contain  any  statement  In  refer- 
ence to  security,  nor  was  It  verified,  nor  was  It  In  the  form  prescribed ;  but  It 
certainly  notified  the  assignee  and,  when  It  was  by  him  turned  over  to  the 
receiver,  notified  the  latter  that  Heine  &  O9.  claimed  that  the  estate  of 
Kessler  &  Co.  owed  the  stated  sum  of  money  as  a  result  of  transactions  there- 
in set  forth." 

So,  too,  in  Hutchinson  v.  Otis,  190  U.  S.  552,  555,  23  Sup.  Ct  778, 
779,  47  h.  Ed.  1179,  the  court  said: 

"The  proof  of  debt  originally  filed  is  admitted  to  have  been  defective.  A 
substituted  proof  was  filed  by  consent  of  the  trustee  more  than  a  year  after 
the  adjudication;  the  facts  having  been  agreed  in  the  meantime  and  an  ap- 
peal taken.  It  is  argued  that  the  allowance  of  the  amendment  is  within  sec- 
tion 57n  forbidding  proofs  subsequent  to  one  year  after  the  adjudication,  etc. 
The  construction  contended  for  is  too  narrow.  The  claim  upon  which  the 
original  proof  was  made  is  the  same  as  that  ultimately  proved.  The  clause 
relied  upon  cannot  be  taken  to  exclude  amendments.  An  example  similar  in 
principle  is  the  allowance  of  an  amendment  setting  up  the  same  cause  of 
action  after  the  statute  of  limitations  has  run,  when  the  original  declara- 
tion was  bad.    Sanger  v.  Newton,  134  Mass.  306." 

I  think  it  is  plain  without  discussion  that  the  principles  enunciated  in 
the  foregoing  extracts  establish,  not  only  that  die  court  in  the  present 
case  has  the  power,  but  also  that  it  is  its  duty,  to  treat  the  formal  veri- 
fied proofs  filed  after  the  expiration  of  the  prescribed  year  as  amend- 
ments of  the  respective  previous  notices.  These  four  claims  are  there- 
fore allowed. 

So  far  as  concerns  the  claim  of  Von  Dinel,  Rode  &  Co.,  which  is 
not  mentioned  in  either  of  the  schedules  annexed  to  the  petition  of  the 
assignee,  I  am  of  the  opinion  that  it  should  be  disallowed,  for  the  rea- 
son that  it  was  not  presented  within  the  statutory  period,  nor  have 
these  claimants  presented  such  facts  as  would  bring  their  claim  within 
the  rule  as  to  amendments  above  set  forth. 

No  objection  has  been  made  to  any  of  the  claims  enumerated  in  sched- 
ules B  and  C,  and  they  are  therefore  allowed  for  the  respective  amounts 
recommended  for  allowance  by  the  assignee,  as  are  all  other  claims 
enumerated  in  schedule  A  in  respect  to  which  no  question  has  been 
raised. 

[4]  One  question  alone  remains,  and  that  relates  to  the  extent  to 
■which  the  secured  creditor,  the  Bank  of  New  York,  shall  be  allowed  to 
participate  in  the  fimd  in  the  hands  of  the  assignee.  This  creditor  has 
a  claim  amounting  to  $133,030.23  and  had  in  its  possession  collateral 
.  security  for  the  payment  of  the  amount,  on  which  collateral  it  has 
since  the  assignment  realized  the  sum  of  $77,830.59,  and  there  still 
remain  three  or  four  small  items  which  have  not  been  reduced  to  cash, 
but  which  are  said  to  be  long  overdue  drafts  on  foreign  institutions, 
where  payment  has  been  in  part  delayed  by  the  war,  the  value  of  which 
is  very  doubtful.  On  behalf  of  this  claimant  it  is  argued  that  it  should 
be  permitted  to  have  its  dividend  from  the  assignee  upon  its  entire 
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claim  of  $133,030.23,  instead  of  upon  the  balance  remaining  of  that 
claim  after  applying  upon  it  the  value  of  the  collateral  security.  The 
assignee  resists  this  theory,  and  contends  that  the  dividend  should  be 
allowed  only  upon  the  balance. 

My  conclusion  is  in  favor  of  the  contention  of  the  assignee.  The 
argument  on  behalf  of  the  claimant  bank  is  based  upon  the  decision  of 
courts  of  equity  in  this  state,  of  which  People  v.  Remington,  121  N.  Y. 
328,  24  N.  E.  793,  8  L.  R.  A.  458,  is  a  leading  example,  which  hold  that, 
upon  principles  of  equity  jurisprudence,  the  creditor  in  such  a  situation 
should  have  his  dividend  upon  his  entire  claim  undiminished  by  the 
value  of  the  collateral.  The  question  in  this  state  is  now  no  longer  left, 
however,  to  be  determined  upon  principles  of  equity  jurisprudence  as 
laid  down  by  the  courts,  but  is  governed  by  statute.  The  same  statute 
above  referred  to  (chapter  360,  Laws  of  1914,  amending  chapter  17, 
Laws  of  1909)  provides  as  follows: 

"Sec.  15.  Power  of  Oourt. — The  court  shall  have  power:  •  •  •  8.  To 
allow  secured  creditors  such  sum  only  as  to  the  court  seons  to  be  owing  over 
and  above  the  value  of  their  securities." 

This  provision  seems  to  be  another  instance  where  our  Legislature 
has  sought  to  assimilate  the  insolvency  act  in  our  state  to  the  Bank- 
ruptcy Law  of  the  nation.  Section  57e  of  the  Bankruptcy  Act  (Comp. 
St.  1916,  §  9641)  provides  as  follows : 

"Claims  of  secured  creditors  and  those  who  have  priority  may  be  allowed  to 
enable  such  creditors  to  participate  in  the  proceedings  of  creditors'  meetings 
held  prior  to  the  determination  of  the  value  of  their  securities  or  priorities, 
but  shall  be  allowed  for  such  sums  only  as  to  the  courts  seem  to  be  owing 
over  and  above  the  value  of  their  securltiea  or  priorities." 

It  may  be  conceded  that  the  bankruptcy  provision,  just  quoted  is 
more  clearly  worded  than  is  our  own  statute  on  the  point,  because  the 
latter,  on  its  surface,  seems  to  leave  open  the  question  whether  the 
word  "sum"  refers  to  the  sum  of  the  claim  which  the  secured  creditor 
shall  be  allowed  to  prove  or  the  sum  of  the  dividend  which  he  shall 
be  allowed  to  receive.  Upon  consideration,  however,  it  seems  abun- 
dantly clear  that  it  must  have  been  the  former  meaning,  and  not  the  lat- 
ter, which  the  Legislature  had  in  mind  in  adopting  tibis  statute.  If  it 
be  held  that  the  statute  means  what  the  claimant  bank  contends,  name- 
ly, that  a  secured  creditor  shall  not  be  allowed  to  receive  from  both 
sources,  namely,  the  funds  of  the  insolvent  estate  and  the  securities 
which  he  holds,  more  than  the  full  amount  due  him,  we  thereby  ascribe 
to  the  Legislature  the  enactment  of  a  meaningless  provision. 

So  far  as  I  am  aware,  no  decision  nor  any  practice  in  the  distribution 
of  the  estates  of  insolvent  debtors  ever  provided  for  the  payment  to  any 
creditor  of  any  character,  under  any  possible  circumstances,  of  more, 
than  100  per  cent,  of  the  amount  due  him,  and  it  was  impossible  for  me 
to  conceive  any  ground  on  which  any  one  could  make  such  a  conten- 
tion. It  would  have  been  wholly  purposeless,  therefore,  for  the  Legis- 
lature to  declare  that  a  thing  should  not  be  done  which  never  had  been 
done,  and  which  no  one  had  ever  argued  should  be  done.  But,  on  the 
other  hand,  there  was  a  debated  question  whether  a  secured  creditor 
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should  be  allowed  to  prove  his  claim  in  the  full  amount  thereof  or  only 
in  the  amount  over  and  above  the  value  of  his  securities.  The  courts  of 
this  state  had  taken  a  s£and  on  this  mooted  question  in  favor  of  allow- 
ing proof  of  the  full  amount.  The  federal  statute  of  bankruptcy  made 
the  contrary  provision  and  permitted  the  proof  only  of  the  excess.  In 
such  a  situation  the  Legislature  of  oUr  state,  in  a  statute  assimilating 
our  law  in  other  respects  to  the  federal  law,  spoke  on  this  debated  point, 
and  I  think  it  should  be  held  that  by  the  language  used  they  intended  to 
preclude  creditors  from  proving  the  full  amount  of  their  debt,  as  they 
had  theretofore  been  permitted  to  do.  and  thereafter  to  allow  them  to 
prove  only  the  amount  over  and  above  the  value  of  their  securities. 

Before  I  can  determine  in  what  amount  the  creditor  hznk  should  be 
permitted  to  prove  its  claim,  it  will  be  necessary  to  have  some  more 
definite  information  as  to  the  value  of  the  securities  not  yet  realized 
upon.  Evidence  of  such  value  should  be  submitted  within  five  days 
after  the  publication  of  this  opinion.  In  all  other  respects  the  motion 
is  disposed  of  as  indicated. 

Settle  order  on  notice. 


DB  HOFF  V.  ASPEGREN  et  al. 
(Supreme  Court,  Appellate  Term,  Second  Department    September  Term,  1917.) 
X.  Frauds,   Statute  or  €=»148(1) — Pleaoiho — ^Wbitten  OoNTSAOT'-anBSE- 

QTJENI   ObAL  NEQOTIATIOIi& 

Where  plaintiff  sued  for  the  price  of  goods  sold  under  written  con- 
tract, further  allegations  of  a  subsequent  letter  from  plaintiff  to  defend- 
ants, and  their  verbal  reply,  did  not  make  the  action  one  on  oral  con- 
tract, wltbiu  the  statute  of  frauds,  where  the  further  allegations  were 
made  merely  to  show  what  the  parties  did  under  the  contract 

2.  SAi.Efi  «=s>177 — Dhxivkky — Time. 

Though  a  contract  of  sale  of  a  car  of  apples,  in  referring  to  the  seller's 
acquisition  and  shipment  to  him,  recited  that  the  car  was  shipped  "yester- 
day," that  the  apples  were  not  shipped  to  him  by  the  packer  until  the 
next  day  was  immaterial,  and  did  not  Justify  the  buyers  in  rejecting  the 
goods. 

8.  Saubs  «=»176(5) — ^Dbuvebt— Time — ^Waiveb. 

As  the  buyers  did  not,  at  tJie  first  opportunity,  reject  the  goods,  when 
they  were  informed  that  the  goods  had  not  been  shlpi)ed  to  the  seller 
"yesterday,"  such  ground  of  objection  was  waived. 

4.  SAtES  <8=>176(1) — Refusal  to  Accept— Retendek. 

The  seller's  presentation  of  the  "documents,"  upon  receipt  of  which 
the  buyers  were  to  pay,  and  his  demand  of  payment  after  the  attempt  to 
artdtrate  was  abandoned,  constituted  a  demand  for  payment  and  not  a 
retender,  reviving  the  buyers'  right  to  object  on  grounds  previously 
waived. 

5.  WnoHTB  AND  Measubbs  «=>6— Marking — Statuth>— "CoHTAiifEBS." 

Where  the  apples  were  bought  by  weight,  and  were  to  be  weighed  by 
the  purchaser,  or  some  one  approved  by  him,  and  not  with  relation  to 
anything  stamped  upon  the  boxes  in  which  they  were  contained,  the 
boxes  were  merely  "containers,"  within  General  Business  Law,  §  17a,  as 
added  by  Laws  1912,  c.  81,  not  required  to  be  marked  in  accordance  with 
section  17  (Laws  1909,  c.  25  [Consol.  Laws,  c.  20]). 
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Appeal  from  Municipal  Court,  Borough  of  Brookl3m,  Sixth  District 

Action  by  Harry  'E)e  Hoff  against  Adolf  Aspegren  and  another. 
Judgment  for  defendants,  and  plaintiff  appeal's.  Reversed,  with  costs 
to  plaintiff,  and  new  trial  directed. 

See,  also,  96  Misc.  Rep.  681,  161  N.  Y.  Supp.  S3. 

Argued  before  CLARK,  BENEDICT,  and  JAYCOX,  JJ. 

Robert  B.  Honeyman,  of  New  York  Gty,  for  appellant 
Benno  Lewinson,  of  New  York  City,  for  respondents. 

JAYCOX,  J.  The  action  is  brought  to  recover  the  price  of  600 
boxes  of  evaporated  apples.  The  case  was  tried  before,  and  resulted  in 
a  dismissal  of  the  complaint  on  the  merits.  An  appeal  was  taken  to 
this  court,  which  reversed  the  judgment  on  an  opinion  by  Mr.  Justice 
Clark,  and  ordered  a  new  trial.  96  Misc.  Rep.  681,  161  N.  Y.  Supp. 
53.  Upon  the  new  trial  a  decision  has  been  rendered  in  favor  of 
the  defendant ;  Mr.  Justice  Richards  writing  an  opinion,  in  which  he 
holds  that  the  plaintiff  cannot  recover,  on  the  grounds  that  the  con- 
tract is  oral  and  therefore  within  the  statute  of  frauds,  and  that  the 
boxes  in  which  the  apples  were  contained  were  not  marked  as  required 
by  section  17  of  the  General  Business  Law  (chapter  25  of  Laws  1909 
[Consol.  Laws,  c.  20]). 

[  1  ]  I  will  endeavor  to  state  my  views  as  briefly  as  possible.  The 
contract  was  in  writing.  The  plaintiff  does  not  seek  to  recover  for 
the  breach  of  an  oral  agreement.  The  defendants  insist  that  that  is 
the  plaintiff's  claim;  but  it  is  not.  So  far  the  defendants  have  suc- 
ceeded in  imposing  their  views  upon  the  court  below.  The  only  con- 
tract between  the  parties  was  the  contract  in  writing.  It  was  not 
modified  by  the  plaintiff's  letter  of  December  16,  1916,  and  defendants' 
verbal  reply,  "All  right."  These  facts  are  pleaded  to  show  just  what 
was  done  under  the  contract,  and  not  to  show  an  amendment  or  modifi- 
cation of  it.  The  purpose  of  pleading  these  facts  was  to  show  that, 
when  the  defendants  rejected  the  goods  upon  the  ground  of  the  in- 
sufficiency of  the  weights,  the  defendjmts  knew  of  these  facts,  and 
by  failing  to  state  them  as  a  ground  for  the  rejection  of  the  goods 
the  defendants  waived  that  ground.  If  the  plaintiff  had  no  pleaded 
and  proved  these  facts,  the  defendants  could  insist  that  this  ground 
of  objection  was  not  waived  because  the  defendants  had  no  knowledge 
of  it.  As  a  matter  of  law  (if  this  is  a  variance  from  the  terms  of  tiie 
contract)  this  would  have  been  correct. 

[2]  There  is  no  need  of  discussing  the  statute  of  frauds,  as  the 
plaintiff  stands  upon  the  contract  in  writing,  claiming  no  change  or 
amendment.  The  contract  recited  the  car  of  apples  was  shipped  "yes- 
terday." In  fact,  the  car  of  apples  was  not  shipped  until  the  next  day. 
There  is  no  question  about  this  being  the  identical  car  purchased ;  the 
only  variation  being  that  Croucher  &  Packard  (the  packers  of  the  ap- 
ples) did  not  ship  this  car  to  plaintiff  on  the  day  plaintiff  anticipated. 
It  was  not  a  failure  by  plaintiff  to  ship  to  the  defendants  on  the  con- 
tract date.  It  was  a  failure  of  plaintiff's  vendor  to  ship  on  the  antici- 
pated date.  The  date  of  the  shipment  only  served  to  identify  the  sub- 
ject of  the  contract    There  is  a  material  difference  between  a  failure 
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of  plaintiff's  vendor  to  ship  to  plaintiff  on  the  specified  date  and  a  fail- 
ure by  the  plaintiff  to  ship  to  the  vendee  on  the  contract  date.  There 
is  nothing  in  the  contract  to  indicate  that  time  was  of  the  essence 
of  it.  The  plaintiff  was  not  required  to  notify  the  defendants  immedi- 
ately upon  tiie  arrival  of  the  goods,  and  the  date  of  shipment  is  clear- 
ly used  merely  to  identify  the  car.  It  was  to  be  a  specific  car.  There 
is  no  question  in  the  case  but  that  this  is  the  "specific  car,"  only  it 
was  not  shipped  to  plaintiff  as  he  expected.  There  was  no  car  "ship- 
ped yesterday."  This  was  the  only  car  of  apples  purchased  of  Crouch- 
er  &  Packard. 

[3]  I  am  how  of  the  opinion  that  this  was  an  immaterial  variation, 
and  that  by  reason  thereof  the  defendants  were  not  at  liberty  to  re- 
ject the  goods.  However,  if  the  defendants  could  reject  the  goods 
upon  that  ground,  they  were  required  to  do  so  immediately  upon  be- 
ing informed  of  the  facts,  and  upon  their  failure  to  so  reject  the 
goods,  this  ground  of  objection  was  waived.  They  could  not  lie  by 
and  let  the  plaintiff  assume  that  they  would  accept  the  goods  and  then, 
upon  the  arrival  of  the  goods,  if  me  market  did  not  suit,  or  if  they 
had  not  been  able  to  sell  them,  reject  them,  because  of  the  failure  of 
plaintiff's  vendor  to  ship  on  time.  This  objection  was  waived  by 
failure  to  assert  it  at  the  first  opportunity,  and,  when  once  waived,  it 
was  gone  forever;  it  could  not  be  revived.  It  may,  however,  be  as- 
sumed for  the  purposes  of  this  action  that  the  right  still  survived  to 
the  defendants  to  reject  the  goods  upon  this  ground  at  the  time  of 
their  tender.  But  we  decided  in  our  previous  decision  that  all  rea- 
sons for  rejecting  the  goods  not  asserted  at  the  time  of  their  rejec- 
tion were  waived.  In  this  decision  both  parties  now  concur.  If  the 
failure  to  ship  on  the  date  specified  in  the  contract  could  then  have 
been  asserted  as  a  ground  for  rejecting  the  goods,  it  was  not  so  as- 
serted, and  therefore  it  was  waived. 

[4]  An  attempt  was  made  to  arbitrate  the  sole  question  at  issue 
between  the  parties ;  that  is,  as  to  whether  the  weights  were  such  as 
to  constitute  a  good  tender.  After  a  time  this  effort  was  abandoned. 
The  plaintiff  then  again  presented  the  "documents,"  upon  receipt  of 
which  the  defendants  were  to  pay,  and  demanded  payment,  and  in- 
formed defendants  of  the  action  plaintiff  proposed  taking,  if  the 
goods  were  not  paid  for.  To  this  the  defendants  made  no  reply. 
'This,  the  defendants  assert,  revived  all  their  rights  as  to  rejecting  these 
goods,  even  those  grounds  of  rejection  which  had  been  previously 
waived.  In  this  I  do  not  agree.  The  documents  were  tendered  merely 
as  part  of  a  demand  for  payment,  and  not  as  a  new  tender  of  the 
goods.  The  goods  had,  of  course,  been  held  pending  the  attempted 
arbitration,  and,  when  this  arbitration  failed,  it  was  proper  to  give 
the  defendants  a  chance  to  pay  for  the  goods,  and  to  inform  them  of 
the  action  the  plaintiff  proposed  to  take  if  the  goods  were  not  paid 
for,  and  as  a  part  of  this  they  necessjirily  offered  the  documents. 

[5]  This  I  regard  as  a  demand  for  payment  only,  and  not  a  re- 
tender  of  the  goods.  If,  however,  this  is  viewed  as  a  re  tender  of  the 
goods,  I  am  of  the  opinion  that  section  17  of  the  General  Business 
Law  has  no  application  to  a  sale  of  this  character.    The  goods  were 
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not  bought  with  relation  to  anything  stamped  or  indicated  upon  them 
as  to  their  weights.  The  goods  were  bought  by  weight,  and  were  to 
be  weighed  by  the  purchaser,  or  some  one  approved  by  him.  This 
is  shown  by  the  transactions  of  the  parties  after  the  arrival  of  the 
goods.  The  goods  were  weighed  by  the  weigher  used  by  both  parties, 
and  the  weigher  who  did  all  the  weighing  in  that  line  of  business.  I 
think  the  containers  in  this  instance  are  of  the  character  specified  in 
section  17a;  that  is,  the  containers  were  used  merely  for  the  purpose 
of  carrying  or  delivering  the  commodity. 

The  statute  in  question  provides  a  penalty  for  its  violation  (Sec- 
tion 18a).  If  the  sale  by  the  plaintiff  offended  the  provisions  of  the 
statute,  he  was  liable  in  an  action  brought  to  recover  the  penalty.  I 
think,  however,  that  nothing  in  the  statute  prevents  a  recovery  in  this 
action  even  though  the  plaintiff  were  required  to  mark  boxes  in  ac- 
cordance therewith.  The  court  below  found  that  the  variation  from 
the  customary  weights  of  the  apples  contained  in  the  boxes  was  not 
sufficient  to  entitle  the  defendant  to  rescind  the  contract.  As  there 
has  been  no  determination  of  the  amount  of  damages  suffered  by  the 
plaintiff,  it  is  necessary  to  order  a  new  trial. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant  to 
abide  the  event  and  a  new  trial  directed. 

CLARK  and  BENEDICT,  JJ.,  concur. 


EHRENSTEIN  v.  GOUJBERG  &  GREENBERG,  Inc. 

(Supreme  Court,  Appellate  Term,  First  D^artment    October  IS,  1017.) 

Judgment  <e=s>159 — Opening  Default — SuFFicnsncr  or  AFFiDAvrra. 

An  order  openinf?  defendant's  default  In  serving  his  answer  was  errone- 
ous, where  the  affidavits  upon  which  It  was  granted  were  made  by  persons 
having  no  personal  knowledge  of  the  facts  relied  upon  by  defendant  In 
defense,  and  failed  to  state  anything  relating  to  the  ground  upon  which 
the  negligence  of  the  defendant  was  claimed  In  the  complaint 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Anna  Ehrenstein  against  Goldberg  &  Greenberg,  Incor- 
porated. From  an  order  opening  defendant's  default  in  serving  an 
answer,  plaintiff  appeals.     Reversed,  with  costs  and  disbursements. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY,  JJ. 

Herman  Silverman,  of  New  York  City,  for  appellant. 
Almond  D.  Fisk,  of  New  York  City  (Murray  G.  Jenkins,  of  New 
York  City,  of  counsel),  for  respondent. 

PHILBIN,  J.  The  order  appealed  from  should  be  reversed,  be- 
cause of  the  insufficiency  of  the  affidavits  upon  which  it  was  granted. 
They  not  only  were  made  by  persons  having  no  personal  knowledge 
of  the  facts  relied  upon  by  the  defendant  in  defense,  but  failed  to  state 
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anything  relating  to  the  ground  upon  which  the  negligence  of  the  de- 
fendant was  claimed  in  the  complaint. 

Order  reversed  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs,  without  prejudice  to  a  renewal  of  the  applica- 
tion at  Special  Term,  upon  proper  papers.    All  concur. 


GOLDBERG  et  al.  ▼.  NORBK. 
(Snpreme  CJourt,  Special  Term,  Kings  County.    October  25,  1917.) 

1.  VSNOOB  AND  PtrBCHASKB'€=>81 — CtAUSB  IN  MOBTOAOE — OHA&A.CTEB  AS  "US- 

UAi" — QcESTiow  or  Fact. 

Whether  the  clause  In  a  mortgage  required  by  the  seller  of  buyers  of 
realty  la  "usual,"  within  the  contract  between  the  parties,  is  a  question  of 
fact;  its  determination  depending  upon  whether  the  clause  has  bet>n  In 
general  use,  not  being  a  question  of  whether  the  clause  has  a  certain  legal 
effect,  or  even  whether  It  conforms  to  any  statutory  provision. 

[Eki.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Usual.] 

2.  Tbiai.  ®=>396(4) — Conclusion  of  Law  in  Conflict  with  Finmns  of  Fact. 

The  court  haying  found  as  a  fact  that  the  clause  In  the  mortgage  re- 
quired of  the  purchasers  of  property  by  the  seller  was  usual,  within  the 
contract  between  the  parties,  no  conclusion  of  law  can  follow  adjudging 
the  clause  to  be  unusual,  since  the  legal  conclusion  must  be  predicated  on 
the  facts  as  found. 

3.  Vendob  and  Pubcbaseb  4=979 — Mobtqaob — Usual  Ohabacikb  of  Glattsbb 

— Statutes. 

That  some  of  the  clauses  in  a  mortgage  required  of  the  purchasers  of 
property  by  the  seller  thereof  arc  not  contained  In  Real  Property  Law 
(Consol.  Laws,  c.  50)  H  254,  25S,  as  amended  by  Laws  1917,  cc.  681,  682,  Is 
not  controlling  on  the  question  whether  the  clauses  are  usual  within  the 
contract  between  the  parties. 

4.  Vendob  and  Pubchaseb  <S='"9 — Wabsantt  of  Amount  of  Rentals. 

Where  the  seller  of  property  to  be  conveyed  subject  to  20  leases,  "rentals 
aggregating  $580  per  month,"  the  terms  of  the  leases  not  exceeding  one 
year,  there  was  no  warranty  of  the  aggregate  rentals  by  the  seller  by 
the  reference  thereto  In  the  contract,  and  the  terms  of  the  leases  might 
have  been  for  a  month  or  less. 

Action  by  Philip  Goldberg  and  Max  Milstein  against  Alfred  W. 
Norek.  Complaint  dismissed,  and  judgment  directed  for  defendant 
on  his  counterclaim. 

Meyer  D.  Siegel,  of  New  York  City,  for  plaintiffs. 
H.  S.  &  C.  G.  Bachrach,  of  Brooklyn,  for  defendant. 

CROPSEY,  J.  The  vendees  under  a  contract  to  purchase  real 
property  sue  to  impress  a  lien  for  the  sum  paid  on  account  and  for 
their  expenses  claiming  the  defendant  would  riot  perform.  The  de- 
fendant denies  any  failure  on  his  part  and  counterclaims  for  a  judg- 
ment of  specific  performance.  The  differences  between  the  parties  are 
twofold.  The  plaintiffs  claim  the  defendant  insisted  upon  the  execu- 
tion of  a  mortgage  containing  clauses  not  called  for  by  the  contract, 
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and  that  there  was  a  warranty  in  the  contract  as  to  the  rents  of  the 
property  which  was  untrue. 

The  contract  required  the  purchasers  to  execute  a  mortgage  con- 
taining the  "usual  second  mortgages  clauses  and  conditions. '  At  the 
time  of  closing  the  plaintiffs  objected  to  a  number  of  the  clauses  in 
the  mortgage.  Some  of  these  the  defendant  then  offered  to  with- 
draw. On  the  trial  the  plaintiffs  withdrew  some  of  their  claims,  but 
strenuously  insisted  that  some  of  the  clauses  were  unusual,  and  es- 
pecially those  requiring  the  mortgagor  upon  request  to  certify  the 
amount  due  on  the  mortgage,  and  providing,  in  tiie  event  of  a  fore- 
closure, for  the  appointment  of  a  receiver  without  notice,  and  the 
assignment  of  the  rents. 

The  plaintiffs,  in  their  brief  submitted  after  the  trial,  for  the  first 
time  claim  that  other  clauses  were  unusual ;  but  they  will  not  be  dis- 
cussed, for  no  such  claim  was  made  at  the  time  set  for  closing,  nor 
was  it  made  upon  the  trial.  The  defendant  proved  that  the  clauses 
in  dispute  were  in  fact  the  usual  clauses  and  conditions  found  in  sec- 
ond mortgages.  The  plaintiffs  offered  no  evidence  to  the  contrary. 
So  the  court  found  the  fact  to  be  as  shown  by  the  proof. 

Notwithstanding  the  finding,  of  fact,  announced  by  the  court  at  the 
close  of  the  trial,  that  all  the  disputed  clauses  were  usual,  the  plaintiffs' 
counsel  urges  that  the  conclusion  of  law  must  be  that  they  are  un- 
usual. This  contention  seems  so  exceptional  that  it  probably  could 
and  would  have  been  readily  rejected,  but  for  a  decision  of  the  Court 
of  Appeals,  which  it  is  thought  makes  it  desirable  to  write  this  opin- 
ion. In  Elterman  v.  Hyman,  192  N.  Y.  113,  114,  115,  117,  84  N.  E. 
937,  939  (127  Am.  St.  Rep.  862,  15  Ann.  Cas.  819),  a  clause  assign- 
ing rents  similar  in  effect  to  the  one  in  the  instant  case  was  held  to  be 
unusual  "as  matter  of  law."  The  court  added  that  the  clause,  "if 
not  entirely  unprecedented,  is  certainly  unusual."  The  clause  requir- 
ing the  mortgagor  to  state  the  amount  due  was  also  held  unusual, 
but  the  record  shows  that  had  been  so  held  as  matter  of  fact,  though 
there  was  a  general  finding  of  fact  that  none  of  the  clauses  was  un- 
usual. 

[1,2]  Whether  a  clause  is  "usual"  is  a  question  of  fact.  Its  de- 
termination depends  upon  whether  it  has  been  in  general  use.  It  is 
not  a  question  of  whether  the  clause  has  a  certain  legal  effect,  or  even 
whether  it  conforms  to  any  statutory  provision.  If  it  was,  it  should 
be  decided  as  a  question  of  law.  But  whether  it  is  in  general  use  can- 
not be  a  question  of  law;  that  is  plainly  a  question  of  fact  to  bo 
determined  upon  the  evidence  introduced.  And  being  found  as  a 
fact  to  be  "usual,"  it  is  not  apparent  how  the  conclusion  of  law  can 
follow  adjudging  it  to  be  "unusual."  The  legal  conclusion  must  be 
predicated  upon  the  fjicts  as  found. 

[3]  That,  some  of  the  clauses  in  question  are  not  contained  in  the 
statute  as  recently  amended  (chapters  681  and  682,  L,aws  1917),  or 
as  it  was  prior  thereto  (sections  254  and  258  of  Real  Property  Law), 
is  not  controlling.  The  statute  has  always  been  merely  permissive, 
and  there  is  no  provision  that  conveyances  must  be  in  the  form  set 
forth.    The  statute  "does  not  prevent  or  invalidate  the  use  of  other 
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forms."  Section  258.  If  the  contract  called  for  the  clauses  specified 
in  the  statute,  the  result  might  be  different.  The  determination  of 
whether  a  clause  is  "usual"  is  not  made  by  seeing  if  it  is  contained 
in  the  statute,  but  by  finding  out  if  it  actually  is  in  general  use ;  and 
it  may  well  be  "usual,"  although  not  in  the  statute. 

[4]  There  is  no  warranty  as  to  the  rents  in  the  contract.  The  prop- 
erty was  to  be  conveyed  subject  to  certain  leases,  "marked  Nos.  1 
to  20,  inclusive,  rentals  aggregating  $580  per  month."  Sixteen  of 
these  20  leases  were  produced  before  the  contract  was  signed,  and 
were  examined  by  the  buyers'  attorney  and  initialed  by  him.  When 
the  time  for  closing  came,  the  buyers  asserted  that  some  of  the  16 
leases  mentioned  contained  a  provision  allowing  a  short  period  of 
tenancy  without  paying  rent,  and  so  they  claimed  the  rentals  were 
not  $580  a  month.  No  fraud  is  claimed.  No  claim  is  made  relating 
to  the  4  leases  which  were  not  produced.  The  others  showed  on  their 
face  whatever  period  there  was  to  be,  for  which  rent  could  not 
be  demanded.  Thie  contract  did  not  state  the  term  of  any  of  the  leas- 
es, except  that  it  was  "not  exceeding  one  year."  They  might  have  run 
for  only  a  month  or  less.  The  reference  to  the  rentals  was  merely  to 
the  rate  per  month.  The  exhibition,  examination,  and  identification 
of  the  leases  shows  conclusively  that  there  was  no  warranty  intended 
by  the  reference  in  question  and  none  was  in  fact  made. 

The  complaint  must  be  dismissed,  and  the  defendant  have  judg- 
ment on  his  counterclaim  for  specific  performance,  with  the  costs  of 
the  action.    The  findings  submitted  have  been  passed  upon. 


NEW  ENGLAND  EQUITABLE  INS.  CO.  V.  EMPIRE  ATHLBTIO  GLCB  OF 

AMEBICA,  Inc.,  et  al. 

(Municipal  Conrt  of  City  of  New  York,  Borougli  of  Manhattan,  First  District. 

October  13,  1917.) 

1.  IN»EMNITT    «=>9(1) — 'EiXTKlST    OF    LlABILITT— CONSTBtTCTION    OF    CONTBACT. 

Generally  one  who  gives  an  undertaking  to  indemnify  a  surety  company 
is  not  liable  for  premiums  due  on  tbe  bond. 

2.  IRDBMNITT    «i=s>9(l) — ^EXTENT    OF   LlABIUTT— OONSTBUCTION    OF    OONTBACT— 

"Fbom  Art  Loss  Whatsoevbb." 

Under  an  agreement  to  Indemnify  a  surety  company  "from  any  loss 
whatsoever  •  •  •  by  reason  of  the  execution  of  the  bond  herein  ap- 
plied for,"  the  obligor  was  not  liable  for  the  premium  which  the  principal 
failed  to  pay. 

Action  by  the  New  England  Equitable  Insurance  Company  against 
the  Empire  Athletic  Club  of  America,  Incorporated,  and  Nathan  Rhein. 
Judgment  for  defendants. 

Walter,  Wolff  &  Fertig,  of  New  York  City,  for  plaintiff. 
Rosansky  &  Goldberg,  of  New  York  City,  for  defendants. 

SNITKIN,  J.  The  plaintiff  sues  to  recover  the  sum  of  $200,  repre- 
senting premiums  due  in  the  sum  of  $100  per  annum.    It  appears  that 
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on  or  about  the  1st  of  December,  1915,  the  defendants  requested  the 
plaintiff  to  become  surety  on  a  certain  bond  guaranteeing  payment  of 
a  tax  imposed  by  law  upon  the  defendant,  the  Empire  Athletic  Club  of 
America,  Incorporated.  The  defendant  Rhein  executed  the  foUowii^ 
indemnity  agreement  (Plaintiff's  Exhibit  2,  in  evidence) : 

"The  naderslgned  hereby  agrees  to  indemnify  and  hold  harmless  from  any 
loss  whatsoever  the  New  England  Equitable  Insoranoe  Company  by  reason  of 
the  execution  of  the  bond  herein  applied  for. 

"[Signed]    Nathan  Kheln, 

"Witness:    John  Conway.  19S5  7th  Avenue." 

Thereafter  the  said  bond  was  executed,  which  ran  for  two  years  at 
the  hereinbefore  stated  premium.  The  premiums  were  not  paid  by  the 
Empire  Athletic  Club  of  America,  Incorporated,  and  it  is  now  sought 
to  hold  the  codefendant,  Nathan  Rhein.  The  defendant  Rhein  conced- 
ed that  the  premii:ms  on  the  bond  in  question  were  unpaid,  and  rested 
on  the  plaintiff's  case,  urging  that  recovery  could  not  be  had  as  a  mat- 
ter of  law,  in  that  he  is  not  liable  for  the  premium. 

ri]  As  a  general  proposition,  a  person  who  gives  an  undertaldng  to 
indemnify  a  surely  company  is  not  liable  for  premiums  due  on  the 
bond.  As  was  said  in  the  case  of  Empire  State  Surety  Co.  of  New 
York  v.  Patterson  et  al.,  151  App.  Div.  701,  136  N.  Y.  Supp.  221  : 

"The  defendants'  testator  gave  the  plaintiff  an  nndertaUing  to  save  harmless 
and  Indemnify  It  'against  all  loss  and  damage  whatever  that  might  at  any 
time  thereafter  happen  or  occur  to  the  said  plaintlfl  for,  or  by  reason  of,  the 
suretyship  for  the  said  plaintiff  upon  said  bond.'  •  •  •  The  two  causes  of 
action  attempted  to  be  alleged  are  to  recover:  (1)  The  premium  which 
McFerran  agreed  to  pay  on  the  plaintiff's  bond  to  the  city.  •  »  »  The 
learned  justice  at  Special  Term  held  the  first  cause  of  action  insufficient,  and 
It  Is  too  obvious  to  require  discussion  that  the  premium  due  on  the  bonds 
Is  not  a  loss  or  damage  by  reason  of  the  suretyship  thereon."  Empire  State 
Surety  Co.  of  N.  Y,  v.  Patterson  et  aL,  151  App.  Div.  702,  136  N.  Y.  Supp.  221. 

And  in  the  case  of  National  Surety  Co.  v.  Breuchaud,  173  App.  Div. 
796, 160  N.  Y.  Supp.  78,  the  court  said : 

"The  cause  of  action  in  which  the  said  exi>«)se  was  Incurred  arose,  not 
out  of  the  suretyship,  but  out  of  a  breach  of  the  indemnity  agreement  by  the 
defendant  falUng  to  pay  the  premium  in  accordance  therewith.  It  is  true 
that,  had  no  suretyship  been  assumed,  no  such  controversy  could  have  arisen ; 
but  the  controversy  was  entirely  collateral  to  the  suretyship  Itself." 

But  it  is  contended  by  the  plaintiff  that  the  language  in  the  indemnity 
agreement  executed  by  the  defendant  Rhein  is  not  analogous  with  the 
language  appearing  either  in  the  case  of  Empire  State  Surety  Co.  of  N. 
Y.  V.  Patterson  or  the  case  of  National  Surety  Co.  v.  Breuchaud,  su- 
pra. But  in  the  construction  of  this  indemnity  agreement  may  not  re- 
course be  had  to  the  interpretation  given  indemnities  ? 

"Perhaps  the  rule  of  CMistruction  of  the  instrument  should  be  the  same  as 
in  other  cases  of  guaranty ;  that  is,  a  fair  and  reasonable  Interpretation,  ac- 
cording to  the  true  import  of  its  terms.  When  one  engages  to  a  third  person 
fbr  the  debt  of  another,  there  is  no  reason  for  giving  It  an  expanded  signifi- 
cation or  liberal  construction  beyond  the  language  employed.  It  should  not 
be  extended  by  construction  so  as  to  Include  transactions  not  within  the 
manifest  intention  of  the  parties  (citing  cases)."    Strong  v.  Lyon,  63  N.  T.  174. 

"The  principle  is  well  settled  that  a  surety  is  not  held  beyond  the  fair  scope 
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of  his  engagement,  and  that  In  contracts  of  suretyship,  above  all  other  con- 
tracts, the  meaning  of  words  and  phrases  Is  not  to  be  extended  to  the  preju- 
dice of  the  surety,  but  that  words  shall  be  taken  to  have  been  used  In  their 
ordinary  popular  sense.  In  other  words,  the  liability  of  sureties  is  always 
strictlsslml  Juris,  and  shall  not  be  extended  by  donatructlon."  McGlnskey  v. 
Oromwell,  11  N.  Y.  593,  and  cases  there  cited. 

And  in  the  case  of  Wright  v.  Garlinghouse,  26  N.  Y.  545,  the  court 
said: 

"A  snrety  Is  never  liable  except  according  to  the  legal  effect  of  the  con- 
tract signed  by  him,  •  •  •  but  when  It  is  attempted  to  charge  him  as  the 
borrower  of  money,  or  as  a  party  requesting  the  plaintiffs  to  accept  for 
accommodation,  there  must  be  evidence  showing  that  he  bad  assumed  such  a 
relation." 

[2]  To  hold  that  "from  any  loss  whatsoever  *  *  *  by  reason 
of  the  execution  of  the  bond  herein  applied  for"  includes  liability  for 
premium  would  indeed  be  extending  its  legal  construction  which  is  not 
clearly  within  the  manifest  intention  of  the  parties.  The  obligation  of 
the  defendant  Rhein  was  to  indemnify  and  hold  harmless  from  any 
loss.  Loss  of  what?  Under  what  circumstances?  By  reason  of  the 
execution  of  the  bond  herein  applied  for.  In  other  words,  the  loss  for 
which  Rhein  undertakes  to  be  liable  is  limited  by  reason  of  the  execu- 
tion of  the  bond  herein  applied  for,  to  wit,  the  payment  of  the  tax  due 
the  state  for  the  privilege  of  conducting  an  athletic  club.  In  Kohler  v. 
Matlage,  72  N.  Y.  266,  267,  the  court  said: 

"It  Is  settled  that  upon  an  obligation  to  do  a  particular  thing,"  whether  It 
be  a  deed  "for  which  the  covenantee  is  liable,  or  to  Indemnify  against  liabili- 
ty, the  right  of  action  Is  complete  on  the  defendant's  failure  to  do  the  particular 
thing  he  agreed  to  perform,  or  to  pay  the  debt  or  discharge  the  liability. 
Kohler  v.  Matlage,  72  N.  X.  266,  267;  BeUonl  v.  BVeebom,  63  N.  Y.  383; 
Churchill  V.  Hunt,  3  Denio,  321;  Thomas  v.  Allen,  1  Hill,  145.  The  dis- 
tinction is  clearly  defined  between  such  an  obligation  and  an  indemnity  against 
loss  or  damage  by  reason  of  a  liability.  In  the  former  case  the  covenantee  is  to 
be  saved  from  the  thing  specific,  and  In  the  latter  from  the  consequences  of 
It  Gilbert  v.  Wlman,  1  N.  Y.  550  W»  Am.  Dec.  359] ;  BeUonl  v.  Freeborn,  63 
N.  Y.  383;  Churchill  v.  Hunt,  3  Denlo,  321;  Thomas  v.  Allen,  1  Hill,  145. 
In  both  cases  courts  seek  to  carry  out  the  contracts  as-  made  by  the  parties." 

Under  the  circumstances,  the  court  is  constrained  to  the  view  that 
as  to  the  law  of  the  case  the  defendant  is  entitled  to  judgment. 
Judgment  accordingly. 


(100  Misc.  Hep.  646) 

In  re  BURHANS'  BSTATB. 

(Surrogate's  Court,  Schoharie  County.    July,  1917.) 

1.  BrLLs  AND  Notes  <e=>45 — Note  Payable  Aiteb  MAKEB'ffDEATH — ^Vauditt 
— Claim  Against  Estate. 

The  maker  of  a  note  or  agreement  for  the  payment  of  $10,000  one  year 
from  his  death,  for  value  received,  in  consideration  that  the  payee  remain 
as  his  housekeeper  until  his  death,  lived  nearly  12  years  thereafter,  and 
devised  to  the  payee,  who  had  remained  as  his  housekeeper  uijtll  his 
death,  certain  real  property  and  his  residuary  estate.  Held,  that  the 
note  was  a  valid  debt  against  the  estate. 
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2.  Tazatioit  «=>89S — Ti^narEB  Tax — ^Bubdeit  or  Pitoor. 

The  state  Uas  the  burden  of  proving  the  facts  under  whldi  the  transfer 
tax  may  be  imposed. 
8.  Taxatiow  ®=>879(1) — ^Tbansfeb  Tax — Amount  of  Note. 

Where  there  was  no  proof  that  the  instrument  was  made  In  contempla- 
tion of  death,  with  any  Intent  to  evade  the  transfer  tax  or  to  defraud  the 
state,  the  amount  of  the  note  was  a  debt,  and  not  subject  to  a  transfer 
tax. 

4.  Taxation  ®=»880— Tbansteb  Tax — "Leoact." 

Where  testator  had  executed  a  note  or  agreement  promising,  for  value 
received,  to  pay  his  housekeeper  $10,000  one  year  from  his  death,  if  she 
remained  as  his  housekeeper,  which  she  did.  a  provision  of  his'  will  that 
the  executor  use  the  amount  of  the  note  in  payment  thereof,  and  that  he 
pay  the  accrued  interest  on  the  note  at  the  time  of  its  payment,  was  a 
mere  direction  as  to  the  debt  created  by  the  note,  and  not  a  "legacy," 
and  did  not  efTect  a  "transfer"  nor  create  a  "succession." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Legacy.] 

6.  Taxation  ®=5>880 — Tbansfeb  Tax — ^Legacies — Dibeotion  to  Pat  Cbbditob. 
A  testamentary  direction  to  pay  the  testator's  debt  cannot  transform 
the  creditor  into  a  legatee  to  the  extent  of  the  debt 

Objection  by  the  executor  of  the  estate  of  Charles  Burhans,  de- 
ceased, and  by  Grace  E.  McNeil,  to  the  report  of  a  transfer  tax  ap- 
praiser.   Decree  entered  fixing  the  transfer  tax. 

Charles  H.  Holmes,  of  Cobleskill,  executor,  in  pro.  per. 
William  H.  Golding,  of  Cobleskill,  for  Grace  E.  McNeil,  creditor. 
C.  H.    Proper,  of  Schoharie,  for  state  comptroller. 

BEEKMAN,  S.  The  report  of  the  appraiser  has  been  filed,  and 
the  attorneys  have  come  in  and  a.sked  to  be  heard  on  the  question  of 
whether  a  certain  $10,000  note  or  agreement  is  taxable,  and  have 
filed  briefs,  and  the  executor  and  Grace  E.  McNeil  have  filed  objec- 
tions to  taxation  of  said  $10,000  note  or  agfreement.  The  appraiser's 
report  under  subdivision  "Fourth"  says : 

"I  report  that  the  decedent's  estate  is  subject  to  the  following  deductions 
on  account  of  debts,  claims,  expenses  of  administration,  and  commissions  as 
follows: 

Debt  or  Claims  of  Natura  ot  Samoi  Amoimt 

Grace  E.  McNeiL  Promissory  note.  $10,000. 

"(This  claim  has  been  presented  to  and  allowed  by  executor  of  decedent 
as  a  debt  or  claim  against  estate.  A  copy  of  such  note  and  the  facts  in  rela- 
tion to  its  execution,  etc.,  appear  in  the  testimony  annexed  hereto;  said  note 
also  being  referred  to  and  its  payment  directed  In  the  fifth  clause  or  para- 
graph of  decedent's  will,  also  annexed.)" 

The  appraiser's  report  further  finds  that  the  value  of  property  or 
interest  transferred  to  Grace  E.  McNeil  is  $7,881.49,  of  which  $1,000 
is  exempt,  leaving  $6,881.49  as  the  amount  taxable,  and  this  amount 
does  not  include  the  $10,000  payable  by  virtue  of  the  note  or  agree- 
ment.   The  appraiser  in  his  report  also  says : 

"Tenth.  I  further  report  that  the  said  deceased  made  no  transfer  of  any 
property  by  deed,  grant,  bargain,  sale,  or  gift  in  contemplation  of  death,  or 

C=»For  otber  cases  see  same  topic  &  KEY-NUUBGia  in  aU  Key-Numbersit  Olsesu  &  lodeiss 
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intended  to  take  effect  In  possession  or  enjoyment  at  or  after  tite  death,  of 
said  deceased,  except  that  as  to  the  question  as  to  whether  or  not  the  $10,000 
note  or  agreement  is  subject  to  or  exempt  from  taxation  this  appraiser  is 
nnable  to  determine,  and  by  consent  and  agreement  of  all  parties  in  court 
appearing  herein  such  question  is  to  be  determined  by  this  court  on  application 
to  determine  and  fix  the  tax  legally  chargeable  against  estate  of  said  de- 
cedent." 

The  "note  or  agreement"  referred  to  reads  as  follows: 

"$10,000.00.  One  year  from  the  date  of  my  death,  for  value  received  and 
the  consideration  hereinafter  mentioned,  I  promise  to  pay  Grace  B.  McNeil 
the  sum  of  ten  thousand  dollars,  with  Interest  from  the  date  of  my  death. 
This  note  Is  given  and  to  be  payable  on  the  express  condition  that  the  said 
Grace  E.  McNeil  remains  and  continues  to  serve  and  act  as  my  housekeeper 
until  the  date  of  my  death,  otherwise  to  be  of  no  force  and  eftect. 

"Dated  Coblesklll,  N.  T.,  August  6,  1904.  Charles  Burhans. 

"Witness:    Charles  H.  Holmes." 

In  the  will  of  said  Burhans,  dated  and  executed  on  January  31,  1906, 
he  says : 

"Fifth.  I  direct  my  said  executor  to  use  and  expend  ten  thousand  dollars 
($10,000.00)  In  the  payment  of  a  certain  promissory  note  given  by  me  to  Grace 
E.  McNeil  above  named,  some  time  ago,  and  also  In  addition  thereto  such 
amount  as  will  pay  the  interest  accrued  and  due  tiiereon  at  the  time  of  such 
payment" 

The  testator  died  February  21,  1916.  On  June  12,  1916,  a  written 
claim  was  signed  and  sworn  to  by  Grace  E.  McNeil  for  and  on  ac- 
count of  said  note ;  the  claim  setting  forth  a  copy  of  the  note.  The 
executor  swears  that  such  claim  was  filed  with  and  was  allowed  by 
him  as  a  debt  against  the  estate. 

There  is  a  devise  of  rea<  estate,  together  with  bequest  of  some  spe- 
cific personal  property,  to  Grace  E.  McNeil  in  the  "second"  subdivi- 
sion of  the  will,  and  m  the  sixth  and  seventh  subdivisions  of  the  will 
bequests  are  given  to  friends,  and  he  further  bequeaths  to  his  executor 
a  certain  sum  in  lieu  of  commissicMis,  and  makes  Miss  McNeil  his 
residuary  legatee.  In  considering  the  matter  of  the  $10,000  item,  it 
seems  to  me  that  it  must  be  treated  the  same  as  if  the  testator  had  not 
bequeathed  to  her  the  property  specified  in  the  second  subdivision,  or 
made  her  a  residuary  legatee.  In  other  words,  it  is  immaterial  whether 
or  not  she  was  given  testator's  homestead  lot  and  contents  and  made 
residuan^  l^;atee. 

[1]  The  main  questions  are  whether  the  instrument  dated  August 
6,  1904-,  was  a  valid  obligation  for  a  valuable  consideration,  and  wheth- 
er she  has  asserted  her  claim  thereunder.  The  evidence  shows  that 
the  instrument  dated  August  6,  1904,  was  executed  by  Charles  Bur- 
hans some  time  after  Miss  McNeil  went  to  work  for  him,  and  that 
it  was  delivered  to  the  payee  therein  named;  for  a  witness  swears 
that  Grace  McNeil  had  the  paper  in  her  possession  and  showed  it  to 
the  witness  a  short  time  after  it  bears  date,  and  at  or  about  the  time 
of  the  death  of  deceased  it  was  in  a  safe  deposit  box  to  which  Miss 
McNeil  had  access  inclosed  in  an  envelope  on  which  were  the  words, 
"Property  of  Grace  E.  McNeil,"  in  her  own  handwriting.  There  is 
proof  that  she  remained  and  served  as  the  housekeeper  of  Burhans 
until  the  day  of  his  death. 
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From  all  the  evidence,  without  reciting  it  in  detail,  it  seems  to  me 
that  the  terms  of  the  obligation  were  fulfilled  by  Miss  McNeil,  and  that 
it  was  a  valid  debt  and  claim  against  testator's  estate,  whether  we  call 
it  a  note,  contract,  or  agreement.  The  instrument  recites  "for  value 
received,"  and,  further,  there  is  proof  of  services  perfotmed  before  its 
execution  and  the  future  services  contemplated  by  the  instrument  were 
rendered.  See  Hamilton  v.  Hamilton,  127  App.  Div.  874,  112  N.  Y. 
Supp.  10. 

The  fact  that  the  $10,000  was  made  payable  one  year  after  death  does 
not  affect  the  validity  of  the  instrument  by  which  it  was  made  payable. 
There  is  no  proof  that  the  instrument  in  question  was  made  in  contem- 
plation of  death  within  the  meaning  of  the  statute.  Matter  of  Baker, 
83  App.  Div.  530,  82  N.  Y.  Supp;  390,  and  cases  cited  therein. 

[2]  Furthermore: 

"The  state  has  the  burden  of  proving  the  facts  under  which  the  transfer 
tax  may  be  Imposed."  Matter  of  Miller,  77  App.  Div.  473-479,  78  N.  Y.  Supp. 
930,  citing  Matter  of  Bnston,  113  N.  Y.  174,  178,  21  N.  E.  87,  88.  3  L.  E.  A. 
4(>4,  in  which  the  court  says:  "The  tax  Imposed  by  this  act  is  nc^  a  common 
burden  upon  all  the  property  or  upon  the  people  within  the  state.  It  is  not 
a  general  but  a  special  tax,  reaching  only  to  special  cases,  and  affecting  only 
a  special  class  of  persons.  The  executors  in  this  case  do  not,  therefore,  la 
any  proper  sense,  claim  exemption  from  a  general  tax  or  a  common  burden. 
Their  claim  is  that  there  is  no  law  whiob  imposes  such  a  tax  upon  the  prop- 
erty in  their  hands  as  executors  •  •  •  It  is  a  well-established  rule  that 
a  citizen  cannot  be  subjected  to  special  burdens  without  the  clear  warrant  of 
the  law.  The  following  authorities  furnish  the  true  rule  applicable  to  sudi  a 
case:  Cooley  on  Taxation  (2d  Ed.)  275;  United  States  v.  Wiggleworth,  2  Story, 
873  [Fed.  Cas.  No.  16,690] ;  Powers  v.  Barney,  5  Blatchf.  203  [Fed.  Cas.  Na 
11,361] ;  United  States  v.  Watts,  1  Bond,  583  [Fed.  Caa  No.  16,653] :  Doe  v. 
Snaith,  8  Bing.  152;  Green  v.  Halloway,  101  M^ss.  248  [3  Am.  Rep.  33d]." 

This  decision  was  cited  and  reannounced  in  Matter  of  Vassar,  127 
N,  Y.  1,  12,  27  N.  E.  394,  397,  where  it  was  said: 

"And  the  rule  is  that  special  •  •  •  laws  are  to  be  construed  strictly 
against  the  government  and  favorable  to  the  taxpayer,  that  a  citizen  cannot 
be  subjected  to  special  burdens  without  clear  warrant  of  law."  Matter  of 
Miller,  77  App.  Div.  473-479,  78  N.  Y.  Supp.  930. 

The  same  rule  was  laid  down  in  Matter  of  Thome,  44  App.  Div.  8, 
60  N.  Y.  Supp.  419,  where  the  court  said: 

"The  right  to  impose  the  tax  must  rest  upon  evidence  su£Bclent  In  probative 
force  to  bring  it  within  the  statute,  and  must  establish  a  case  from  which 
the  law  clearly  authorized  its  imposition." 

[3]  There  is  no  evidence  that  the  $10,000  obligation  was  executed 
with  any  intent  to  evade  the  transfer  tax  or  to  defraud  the  state.  It  is 
reasonable  that  Burhans  should  pay  for  the  services  of  his  housekeeper 
and  that  she  should  exact  his  written  promise  to  pay  for  such  services. 
There  is  no  proof  that  Burhans  was  in  poor  health  when  the  instrument 
was  executed.  As  a  matter  of  fact,  he  lived'  for  nearly  12  years  there- 
after, dying  at  the  age  of  70,  and  the  payee  was  bound  to  perform  the 
services  as  housekeeper  until  the  day  of  the  obligor's  death  and  run  the 
risk  of  his  leaving  enough  to  pay  his  debts.  Subsequent  to  the  date  of 
the  obligation,  he  made  a  will  by  which  she  was  given  real  property  and 


Digitized  by 


Google 


Sur.  Ct)  IN   BE   BURHANS'    ESTATB  1031 

became  residuary  legatee.  However,  he  might  at  any  time  have  changed 
his  will.  For  her  services,  she  had  to  depend  upon  the  instrument  of 
August  6,  1904. 

As  to  the  adequacy  of  the  consideration,  and  the  reasonableness  of 
the  transaction,  the  language  of  the  court  in  Yarwood  v.  Trusts  & 
Guarantee  Co.,  94  App.  Div.  47,  52,  87  N.  Y.  Supp.  947,  950,  is  perti- 
nent: 

"Payment  of  a  note  given  for  $5,000  In  consideration  for  services  may  not 
be  resisted  because  It  may  seem  to  us  that  the  price  promised  was  larger  than 
the  value  received.  It  Is  also  to  be  borne  In  mind  In  this  connection  that 
the  obligation  was  not  payable  until  the  death  of  the  obligor,  and  that,  al- 
lowing a  discount  In  Its  face  value  at  the  legal  rate  of  Interest,  its  cash  value 
at  the  time  it  was  delivered  was  less  than  half  of  its  fbce  amount." 

In  this  connection  I  desire  to  refer  briefly  to  the  language  of  the 
courts  in  the  following  cases :  Matter  of  Miller,  77  App.  Div.  473,  481, 
78  N.  Y.  Supp.  930,  934,  in  which  the  -court  says: 

"I  do  not  consider  that  the  statute  has  reference  to  transfers  made  upon  a 
valuable  consideration,  but  that  it  relates  merely  to  voluntary  transfers  with- 
out consideration,  for  the  tax  Is  not  one  upon  property,  but  upon  the  right  of 
succession.  Matter  of  Dows,  167  N.  Y.  227  [60  N.  B.  439,  52  L.  R.  A-  433,  88 
Am.  St.  Bep.  508].  A  payment  of  an  obligation  dependent  upon  a  valuable 
consideration  is  not  a  succession  in  any  sense." 

Furthermore,  as  to  debts  the  Court  of  Appeals  said  in  Matter  of 
Westum,  152  N.  Y.  100,  46  N.  E.  317: 

"There  can  be  no  doubt,  we  think,  that,  in  ascertaining  the  value  of  the 
estate  of  the  decedent  and  the  value  of  the  taxable  Interests,  debts  owing  by 
him  arc  to  be  deducted.  They  are  «iharges  which  qualify  the  estate,  and  are 
first  to  be  paid  before  there  can  be  any  distribution  of  the  personal  estate  to 
legatees  or  next  of  Icin.  The  real  estate  Is  liable  also  to  b^  sold  for  the  pay- 
ment of  debts  when  the  personal  estate  is  tnsufliclent  for  that  purpose.  The 
tax  imposed  by  the  act  is  upon  the  transfer'  of  property  by  will  or  by  the 
Intestate  laws  of  the  state.  *  •  •  "Whether  the  transfer  is  by  will  or  by 
operation  of  law,  the  real  interest  passing  Is  what  remains  after  payment  ot 
debts  and  other  charges." 

I  have  discussed  the  above  matters  somewhat  at  length  as  leading  up 
to  the  main,  if  not  practically  the  sole,  contention  of  the  state  comptrol- 
ler, that  the  case  entitled  Matter  of  Gould,  156  N.  Y.  423,  51  N.  E.  287, 
is  decisive  of  this  case,  and  makes  the  amount  taxable  J^ainst  Grace  E. 
McNeil  the  sum  of  $16,881.49,  mstead  of  $6,881.49;  in  other  words, 
that  the  $10,000  is  taxable.  It  seems  to  me  that  this  case  is  clearly  dis- 
tinguishable from  Matter  of  Gould.  This  case  lacks  several  elements 
found  in  the  Gould  Case,  and  embraces  governing  elements  not  found 
in  that  case  as  the  grounds  of  the  decision  in  that  case. 

[4]  Referring  to  the  fifth  subdivision  of  the  Burhans  will  quoted 
herein  above :  As  is  frequently  done  by  testators  in  order  to  obviate 
disputes  after  death  as  to  the  execution  of  some  obligatory  writing  in 
testator's  lifetime,  or  the  uncertainty  of  the  creation  or  validity  of  some 
debt  or  obligation  which  will  be  payable  in  course  of  administration  of 
his  estate,  and  in  order  to  inform  his  executors  of  the  situation  of  his 
affairs  and  debts,  the  testator  in  this  case  said : 
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"I  direct  my  ezecators  to  use  and  expend  ten  thonsand  dollars  (f  10,000.00) 
in  the  payment  of  a  certain  promissory  note  given  by  me  to  Grace  Vl  McNeil 
abore  named  some  time  ago  and  also  in  addition  thereto  such  amount  as  will 
pay  the  Interest  accrued  and  due  thereon  at  the  time  of  such  payment." 

This  direction  must  be  construed  as  if  it  expressly  said: 

"I  direct  my  executors  to  use  and  expend  ten  thousand  dollars  In  the  pay- 
ment of  a  certain  promissory  note  given  by  me  to  Grace  B3.  McNeil  above  nam- 
ed some  time  ago  according  to  the  terms  and  tenor  thereof — or  "providing  she 
complies  with  the  terms  thereof." 

This  fifth  paragraph  cannot  be  called  a  legacy ;  it  was  a  direction  as 
to  a  debt  created  according  to  the  terms  of  a  written  instrument  execut- 
ed in  his  lifetime,  and  payable  provided  its  terms  were  fulfilled.  It 
made  no  transfer  or  created  no  succession.  See  Matter  of  Daniell,  40 
Misc.  Rep.  329,  81  N.  Y.  Supp.  1033.  It  cannot  be  assumed  or  presum- 
ed that  he  desired  his  executor  to  pay  Miss  McNeil  $10,000  if  she 
should  cease  to  be  his  housekeeper  before  his  death — if,  for  instance, 
he  should  go  on  a  year's  journey,  leaving  her  in  charge  of  his  residence 
as  housekeeper,  and  she  should  abandon  the  place  in  his  absence,  or  if, 
he  falling  seriously  ill  at  home  and  remaining  so  for  a  loi^  time,  she 
should  decline  to  remain  longer  in  his  service  as  housekeeper  when  he 
might  need  her  services  most. 

Upon  his  death  the  duty  devolved  upon  his  executor  to  satisfy  him- 
self that  the  payee  of  the  note  was  legally  entitled  to  payment.  In  this 
case  we  find  a  written  obligation  executed  by  the  testator  nearly  one 
year  and  a  half  before  the  execution  of  a  will,  nearly  12  years  before 
the  death  of  the  obligor,  fixing  the  exact  amount  payable.  In  the  Gould 
Will  Case  it  appears  that  George  J.  Gould  at  the  age  of  about  17  had  a 
talk  with  his  father,  in  which  his  father  stated  that  he  desired  his  son 
to  devote  himself  entirely  to  his  (the  father's)  business  and  to  help  him 
in  his  business  wherever  he  could,  and  not  to  speculate  or  make  any 
loans  or  do  any  other  business  on  his  own  account,  and  George  J. 
agreed  to  do  as  his  father  wished,  and  for  about  J2  years  he  devoted 
himself  to  his  father's  business.  From  time  to  time  George  J.  had  re- 
ceived from  his  father  large  gifts  of  securities.  He  said  he  received 
them  mostly  about  Christmas  time.  His  father  also  gave  him  moneys 
monthly,  vvhich  George  called  an  allowance,  and  the  father  advanced  to 
the  son  a  check  for  $375,000,  to  pay  for  a  house  and  stable.  There 
was  a  conversation,  at  about  the  time  George  received  the  check  for 
the  house  and  stable,  in  which  George  testified : 

"At  the  time  he  gave  me  the  check  for  the  house,  he  told  me  he  thought  I 

had  worked  very  faithfully  for  him,  and  he  asked  me  what  I  thought  I  ought 
to  be  compensated.  I  said  I  did  not  know,  I  felt  a  little  delicacy  about  taking 
It  up,  and  he  asked  me  at  that  time  if  $500,000  a  year  would  be  satisfactory 
to  me,  and  I  told  him  It  would." 

This  conversation  occurred  about  six  or  eight  weeks  before  the 
death  of  the  father,  and  as  I  understand  this  was  the  only  time  when 
any  specific  amount  of  money  was  mentioned  as  compensation.  With- 
out discussing  whether  this  conversation  constituted  a  contract,  it  will 
be  observed  Aat  money  was  evidently  referred  to,  and  no  payment  in 
bonds  or  stock  or  any  deduction  of  the  $375,000  was  mentioned.    About 
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two  m  three  weeks  before  his  death  Jay  Gould  prepared  in  his  own 
handwriting  and  signed  a  paper  of  which  the  following  is  a  copy  (as  I 
find  the  same  in  the  printed  record  in  the  case  on  appeal) : 

"Executor's  Exhibit  A. 

"My  beloved  son  George  Gould  having  developed  a  remarkable  business 
ability,  and  having  for  twelve  years  devoted  himself  entirely  to  my  business, 
and  during  the  past  five  years  has  taken  entire  charge  of  all  my  different  in- 
terests, 1  hereby  fix  the  value  of  such  services  at  five  million  ($5,000,000) 
dollars  payable  as  foUows:  Five  hundred  thousand  ($500,000)  dollars,  in  cash, 
less  amount  advanced  by  me  for  purchase  of  his  house  and  stable ;  ($500,000) 
five  hundred  Missouri  six  per  cent,  consolidated  mortgage  bonds ;  five  hundred 
thousand  in  Iron  Mountain  consolidated  fire  per  cent,  bonds;  five  hundred 
thousand  in  Missouri  Pacific  Trust  5s. 

"Ten  thousand  shares  Manhattan  Elevated  Railway  stock,  ten  thousand 
ahares  of  the  stock  of  the  Western  Union  Tel.  C!o.,  and  ten  thousand  shares 
of  the  stock  of  the  Missouri  Pacific  Railway — ail  the  foregoing  bonds,  cash 
and  stocks  to  be  treated  as  worth  par ;  Iiis  receipt  in  full,  for  the  services 
mentl<med  will  be  all  the  voucher  requiried.  Jay  Gould." 

This  paper  he  delivered  to  his  counsel,  about  two  or  three  weeks 
before  his  death,  to  be  incorporated  in  a  proposed  codicil  to  his  will. 
His  counsel  testified : 

"Mr.  Gould  remarked  in  substance  this:  That  the  most  Important  of  these 
changes  was  the  one  in  favor  of  his  son  George  as  compensation  for  his 
services,  and  that  he  had  signed  that  paper  to  the  end  that,  if  he  should  die,  It 
would  be  binding  upon  him,  and  asked  me  If  It  would  not  be;  and  I  said, 
'Yes ;  I  did  not  see  why  it  should  not  be,'  and  that  is  why  he  signed  that 
paper.  *  •  •  I  think  I  have  given  the  whole  conversation  now,  so  far 
as  it  relates  to  the  compensation  of  his  son  George  for  services  and  the  execu- 
tion of  this  paper,  which  is  all  in  his  own  handwriting." 

The  witness  further  testified  that  George  was  not  present  at  that 
conversation,  and  George  had  not  been  consulted  about  and  did  not 
see  or  have  any  knowledge  of  Exhibit  A  until  after  his  father's  death, 
when  it  was  shown  him  by  his  father's  counsel.  A  few  days  after 
Jay  Gould  gave  the  memorandum  to  his  lawyer,  the  latter  prepared 
the  codicil  of  which  the  following  is  a  copy: 

"Eighth — My  beloved  son  George  J.  Gould  having  developed  a  remarkable 
business  at>ility,  and  having  for  twelve  years  devoted  himself  entirely  to  my 
business,  and  during  the  past  five  years  taken  entire  charge  of  all  iny  difficult 
interests,  I  hereby  fix  the  value  of  his  said  services  at  five  millions  of  dol- 
lars ($5,000,000)  payable  as  follows:  Five  hundred  thousand  ($500,000)  In  cash, 
less  the  amounts  advanced  by  me  for  the  purchase  of  a  house  for  him  on  Fifth 
avenue.  New  York  City,  and  such  amount  as  I  shall  hereafter  advance  to  pur- 
chase stables;  five  hundred  thousand  dollars  ($500,000)  in  Missouri  PacIHc 
Kallway  Co.  six  (6)  per  cent.  1937  consolidated  mortgage  bonds;  five  hun- 
dred thousand  dollars  ($500,000)  in  St.  Ix>uls,  Iron  Mountain  &  Southern  Rail- 
way Co.  consolidated  five  (5)  per  cent,  bonds;  five  hundred  thousand  dollars 
($500,000)  in  Missouri  Pacific  Railway  Co.  Trust  (5)  per  cent,  bonds ;  ten  thou- 
sand (10,000)  shares  of  the  stock  of  the  Manhattan  Elevated  Railway  Com- 
pany ;  ten  thousand  (10,000)  shares  of  the  stock  of  the  Western  Union  Tele- 
graph Company;  and  ten  thousand  (10,000)  shares  of  the  stock  of  the  Mis- 
souri Railway  Company — all  the  foregoing  bonds  and  stock  to  be  treated  as 
worth  par ;  and  the  receipt  of  the  said  George  J.  Gould  in  full  for  the  said 
services  and  all  other  servicet  dotcn  to  the  time  of  my  death  not  otheruAge 
paid  for  by  me  during  my  lifetime,  unless  I  shall  hereafter  by  a  different 
testamentary  provision  provide,  shall  be  all  the  voucher  required  by  my  execu- 
tors aiMl  trustees." 
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The  words  italicized  are  not  in  the  memorandum  which  Jay  Gould 
prepared,  and  are  very  material  changes,  especially  the  words  "serv- 
ices down  to  death,"  and  the  words  "unless  I  shall  by  a  different  tes- 
tamentary provision  provide."  What  was  the  arrangement,  then,  if 
any,  between  Gould  and  his  son?  We  have  the  indefinite  talk  about 
$500,000  per  year,  without  stating  for  how  many  years;  next  the 
memorandum,  Exhibit  A,  which  refers  to  the  "past  services,"  and 
does  not  mention  "services  down  to  time  of  my  death,"  or  reserve  the 
right  to  thereafter  provide  otherwise  by  "different  testamentary  provi- 
sion"; third,  we  have  paragraph  "eighth"  of  the  codicil,  whidh  the 
son  agreed  to,  and  under  which  he  took  the  stock  and  bonds. 

The  decision  of  the  Court  of  Appeals  turns  upon  what  took  place 
beginning  with  the  time  when  Jay  Gould,  a  week  before  his  death, 
submitted  his  will  and  codicil  to  his  son  and  asked  him  whether  the 
provision  (the  eighth  article  of  the  codicil)  in  which  he  had  made  pro- 
vision for  him  was  satisfactory  to  him  and  the  son  said  it  was.  The 
Court  of  Appeals  says : 

"It  should  further  be  observed  that  George  J.  Gould  consented  to  accept 
payment  for  his  services  under  this  provision"  (156  N.  Y.  426,  51  N.  £.  2SI} 

— and  then  quotes  the  conversation  between  father  and  son  when  the 
eighth  paragraph  of  the  codicil  was  read  by  the  son  in  the  presence 
of  his  father: 

"He  was  sick  In  bed,  and  he  told  me  where  his  will  was,  and  told  me  to  go 
and  get  it,  and,  when  I  had  gotten  it,  he  asked  me  to  open  the  envelope  and 
read  it  through,  which  I  did ;  then  he  asked  me  If  I  understood  It ;  I  said  I 
did,  and  then  he  asked  me  whether  this  provision  which  he  had  made — the 
one  I  have  Just  read — [eighth  article  of  the  second  codicil]  was  satisfactory  to 
me;  I  told  him  It  was.    •    •    • 

"He  could  have  refused  compensatloa  In  this  manner,  and,  had  he  done 
so,  whatever  sum  he  might  have  recovered  against  the  estate  under  the 
agreement  with  his  father  would  not  have  been  taxable  under  the  Tax- 
able Transfer  Act,  for  there  would  have  been  In  such  case  no  transfer 
by  will.  This  he  did  not  do;  but  instead  elected  to  accept  a  transfer 
of  a  certain  amount  of  money,  bonds  and  stocks  under  the  will  in  compensa- 
tion for  his  services,  and  the  question  Is,  is  the  money  and  property  thus 
transferred  taxable?" 

An  examination  of  the  record  on  appeal  in  the  Gould  Case  shows 
that  the  counsel  for  the  comptroller,  as  a  basis  of  their  contention  that 
the  legacy  to  George  J.  was  taxable,  urged  upon  the  attention  of  the 
court  that  in  the  list  of  creditors  George  J.  Gould's  name  was  not  men- 
tioned ;  that  he  never  formally  proved  a  debt  against  the  estate,  but 
merely  received  the  benefit  provided  in  the  codicil;  that  he  accepted 
it  as  it  was  written,  and  that  he  never  proved  a  debt  or  claimed  to  be  a 
creditor  until  the  transfer  tax  proceedings;  and  the  Court  of  Ap- 
peals said,  as  above  quoted : 

That  ho  "elected  to  accept  a  transfer  of  a  certain  amount  of  money,  bonds 
and  stocks  under  the  will  in  compensation  for  his  services." 

On  the  theory  of  George  Gould  having  a  legal  claim  for  services  at 
the  rate  of  $500,000  per  year,  his  claim  or  recovery  would  have  been  in 
money,  not  in  stock  and  bonds,  whose  value  was  arbitrarily  fixed. 
When  he  elected  to  accept  a  transfer  of  a  small  amount  of  money. 
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and  the  balance  in  stock  and  bonds,  he  took  under  and  by  virtue  of  the 
will.  He  did  not  assert  any  claim  for  services  against  the  estate ;  hence 
the  significant  words  in  the  opinion  of  the  Court  of  Appeals : 

"Was  not  the  property  mentioned  In  this  codldl  transferred  by  will?  Cer- 
tainly It  was,  for  the  title  to  the  bonds  and  stocks  described  In  the  codldl 
was  taken  away  from  the  estate  of  Jay  Gould  and  vested  In  George  J.  Gould 
under  and  by  virtue  of  the  second  codicil,  •  •  *  and  such  property  la 
therefore  taxable  under  the  express  provisions  of  this  statute." 

In  other  words,  George  J.  did  not  take  that  property  by  virtue  of  any 
claim  but  by  virtue  of  the  will.  Whether  the  evidence  in  the  Gould  Case 
showed  a  liquidated  claim,  it  is  not  necessary  to  discuss  here.  The  de- 
cision in  the  Gould  Case  should  not  be  extended  to  cover  circumstances 
which  do  not  embrace  the  essential  elements  upon  which  it  is  founded. 
The  Gould  Case  presents  an  unusual  combination  of  circumstances,  and 
the  decision  is  based  on  the  fact  that  the  son  did  not  assert  his  claim 
for  payment  but  elected  to  take  the  specific  property  bequeathed  by 
the  will.    The  court  says  (156  N.  Y.  428,  51  N.  E.  288) : 

"That  the  son  agreed  to  accept  the  transfer  of  the  property  to  him  by 
that  method,  appears  from  his  testimony  that  he  stated  to  his  father  that  the 
provision  for  compensation  was  satisfactory,  and  that  he  has  accepted  the 
benefit  of  this  provision  Is  unquestioned." 

[6]  In  the  case  at  bar  there  is  a  valid  obligation  for  a  good  and  val- 
uable consideration,  executed  by  the  obligor  naming  the  exact  amount 
the  obligee  is  entitled  to  receive.  There  is  no  proof  of  any  conversa- 
tion or  agreement  with  the  testator  to  receive  payment  by  will,  nor  any 
proof  of  any  knowledge  by  Miss  McNeil  during  the  lifetime  of  the  testa- 
tor of  the  provisions  of  the  will.  Nor  is  there  any  proof  that  she  has 
accepted  or  agreed  to  the  provisions  of  the  will  as  to  the  payment  of 
her  claim.  On  the  contrarj',  there  is  proof  that  she  presented  her  claim 
by  virtue  of  the  note  in  question,  and  that  the  executor  allowed  it  as 
a  debt.  If  the  testator  had  bequeathed  her  a  farm,  or  specified  bonds 
and  mortgages,  in  pajonent  of  her  claim,  and  she  had  elected  to  accept 
them,  under  the  doctrine  laid  down  in  Matter  of  Gould,  she  would  be 
taxable. 

It  cannot  be  the  law,  and  the  Court  of  Appeals  has  not  declared  in 
the  Gould  Case,  that  a  testator  can,  by  mentioning  a  debt  in  a  will  and  di- 
recting his  executor  to  pay  it,  impose  a  transfer  tax  upon  the  amount  due 
the  creditor,  without  the  creditor's  consent.and  thereby  cause  the  credi- 
tor to  suffer  the  loss  of  5  per  cent,  of  his  claim.  Suppose  Burhans  had 
owed  John  Doe  a  note  for  $10,000  borrowed  money  and  had  said  in  his 
will,  "I  direct  my  executor  to  use  and  expend  $10,000  in  the  payment 
of  a  certain  promissory  note  given  by  me  to  John  Doe,  and  also  such 
amount  as  will  pay  the  interest  accrued  at  time  of  payment,"  and  after 
the  probate  of  the  will  John  Doe  presents  his  claim,  and  the  executor 
allows  the  claim,  and  the  due  execution  and  delivery  of  the  note  are 
proved,  and  there  is  no  proof  of  prior  payment,  will  any  one  claim 
that  John  Doe  is  taxable  under  the  Transfer  Tax  Law?  Suppose 
Burhans  had  made  a  contract  to  purchase  certain  real  estate,  and  owed 
a  balance  thereon,  and  by  will  had  directed  his  executor  to  pay  the  un- 
paid balance  to  the  vendor,  and  the  vendor  had  made  a  claim  upon  the 
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estate  therefor,  will  any  one  claim  that  the  vendor  is  taxable  under  this 
act  ?  The  creditor  is  not  bound  to  begin  suit  and  prosecute  it  to  judg- 
ment in  order  to  show  that  he  makes  claim  by  virtue  of  his  debt  and 
does  not  elect  to  take  under  the  will  as  a  legatee. 

A  creditor  cannot  be  transformed  into  a  legatee  to  the  extent  of  his 
debt  by  the  direction  of  a  testator  in  his  will  that  he  shall  be  paid.  The 
$10,000  in  question  is  not  taxable  herein.  The  amount  transferred  to 
Grace  E.  McNeil  is  $7,881.49,  of  which  $1,000  is  exempt,  leaving  $6.- 
881.49  taxable  at  5  per  centum. 

The  legacies  bequeathed  to  other  persons,  not  amounting  to  $1,000, 
are  not  taxable. 

Decreed  accordingly. 


(100  Mlsa  Rep.  635) 

In  re  lANDEBS'  ESTATE. 

(Surrogate's  Court,  Oneida  County.    July,  1»17.) 

1.  Descent  and  Distribtttion  €=»5 — Con.struction  of  Statutc 

The  statute  rejrulatlng  the  distribution  of  the  surplus  of  the  personal 
property  of  an  Intestate,  having  been  Borrowed  from  the  civil  law,  except 
In  the-  Instances  mentioned  In  the  statute,  Is  to  be  construed  by  the 
rules  of  the  dvll  law,  and  not,  aa  Is  the  statute  of  descent,  by  the  common 
law. 

2.  Descent  and   Dibtbibtition   «=>36 — Statute — Children    or  the   Hai^ 

B1.00D. 

Under  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  {  98,  subd.  5,  providing 
that  If  there  be  no  widow,  and  no  children  or  representative  of  a  child,  the 
whole  surplus  shall  be  distributed  to  the  next  of  kin  In  equal  degree  to 
the  deceased,  and  that  If  all  the  Intestate's  brothers  and  sisters  be  living 
the  whole  surplus  shall  be  distributed  to  them,  and  subdivision  13,  pro- 
viding that  relatives  of  the  half  blood  shall  take  equally  with  those  of 
the  whole  blood  In  the  same  degree,  a  sister  of  the  half  blood  would  share 
the  net  estate  of  her  intestate  brother  of  the  whole  blood  equally  with 
bis  sister  of  the  whole  blood. 

5.  Adoption  «=>1 — ^Definition. 

"Adoption"  Is  the  taking  of  a  stranger  In  blood  as  one's  own  child. 
[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Adoption.] 

4.  Descent  and  Dibtbibution  <S=>1 — Kiqrt  of  Inheritancb — ^Lboislativb 

CONTROt. 

The  right  of  Inheritance  is  a  subject  exclusively  under  the  control  of 
the  state  Legislature,  and  it  may  give  heritable  blood  where  nature  did 
not 

6.  Adoption  <S=>21 — Inubbitancb — Statote. 

Under  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  {  114,  relating  to 
the  effect  of  adoption,  and  providing  that  an  adopted  child's  rights  of  In- 
heritance and  succession  from  his  natural  parents  remain  unaffected  by 
his  adoption,  the  right  of  the  half-sister  of  an  intestate  to  share  in  his 
estate  equally  with  a  sister  of  the  whole  blood  was  not  lost  by  reason  of 
her  previous  legal  adoption  by  a  stranger  in  whose  family  she  lived  until 
her  marriage. 

Proceedings  upon  the  final  judicial  settlement  of  the  account  of 
Margaret  L.  Bourke  and  William  J.  Butler,  as  administrators  of  the 

'or  outer  cosm  we  saraa  topic  ft  KEY-NUMBBR  la  all  Ke7-Numbered  Otseata  *  li»i< 
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estate  of  John  W.  Landers,  deceased,  opposed  by  Loretta  Barbur.  De- 
cree for  distribution  of  net  surplus  of  estate  equally  between  Margaret 
L.  Bourke  and  Loretta  Barbur. 

W:  H.  Weller,  of  Utica,  for  administrators. 

F.  J.  De  La  Fleur,  of  Utica,  for  Loretta  Barbur,  contestant 

SEXTON,  S.  On  the  10th  day  of  May,  1916,  John  W.  Landers  died 
intestate,  at  the  city  of  Utica,  N.  Y.  A  sister,  Margaret  L.  Bourke, 
and  a  half-sister,  now  Loretta  Barbur,  survived  him.  Loretta  was  the 
daughter  of  a  second  wife,  but  they  all  had  the  same  father.  At  the 
age  of  nine  years  said  half-sister,  Loretta,  was  legally  adopted,  on  or 
about  May  20,  1885,  by  Thomas  Sharp,  of  Utica,  N.  Y.,  and  continued 
to  live  thereafter  in  the  Sharp  family  until  her  marriage  to  Mr.  Barbur. 

Said  Margaret  L.  Bourke  and  one  William  J.  Butler,  as  administra- 
tors of  the  estate  of  said  deceased.  Landers,  heretofore  filed  their 
final  account,  in  which  the  claim  is  made  that  said  sister,  Margaret  L. 
Bourke,  is  entitled  to  the  entire  net  estate  of  her  dead  brother,  because 
said  Loretta,  by  reason  of  her  adoption,  lost  her  birth-given  right  to 
share  in  her  natural  brother's  estate.  Loretta  challenges  this  contention, 
and  affirms  that  her  adoption  by  Mr.  Sharp  in  no  way  affected  or  cur- 
tailed her  right  of  inheritance  from  her  kindred. 

[11  Our  statute  regulating  the  distribution  of  the  surplus  of  the  per- 
sonal property  of  an  intestate  is  taken  from  the  English  statute  of  22 
and  23  Charles  II,  chapter  10,  which  was  borrowed  from  the  118th 
novel  of  Justinian,  and,  except  in  some  few  instances  mentioned  in  the 
statute,  is  governed  and  construed  by  the  rules  of  the  civil  law,  and  not, 
as  is  the  statute  of  descent,  by  the  common  law.  The  share  which 
comes  to  a  person  under  this  statute  is  designated  a  distributive  share, 
and  ascendants  and  descendants  are  lineal  kindred ;  other  relatives  are 
collateral  kindred.  The  policy  of  the  law  has  been  to  provide  for  lineal 
kindred  first,  and  after  tiiem  the  next  kin  of  equal  degree. 

[2]  The  Revised  Statutes  of  the  state  of  New  York,  passed  on  the 
10th  of  December,  1828,  article  3,  title  3,  section  75,  which  covered  the 
duties  of  executors  and  administrators  in  rendering  an  account  and  in 
making  distribution  to  the  next  of  kin,  in  subdivsion  6  thereof  provided 
as  follows: 

"If  the  deceased  leave  no  children,  and  no  representatives  of  them,  and  no 
father,  and  shall  leave  a  widow  and  a  mother,  the  moiety  not  distributed  to 
the  widow  shall  be  distributed  in  equal  shares  to  his  mother,  and  his  brothers 
and  sisters,  or  the  representatives  of  such  brothers  and  sisters ;  and  if  there 
be  no  widow,  the  whole  surplus  shall  be  distributed  in  like  manner  to  the 
mother,  and  to  the  brothers  and  sisters,  or  the  representatives  of  such 
brothers  and  sisters." 

Subdivision  12  of  said  section  75  provided: 

"Relatives  of  the  half  blood  shall  take  equally  with  those  of  the  whole  blood 
in  the  same  degree;  and  the  representatives  of  such  relatives  shall  take  In 
the  same  manner  as  the  representatives  of  the  whole  blood." 

By  statutory  enactment  in  1828,  we  find  the  rights  of  brothers  and 
sisters  as  to  ^e  surplus  of  an  intestate's  estate  clearly  defined.    They 
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itiherit  from  each  other,  where  no  nearer  relative  intervenes,  the  en- 
tire net  personal  estate  of  the  deceased  in  equal  shares,  and  this  is  true 
of  half-brothers  and  half-sisters.  This  right  having  been  once  given 
by  statute,  it  can  be  taken  away  only  by  statute,  or,  I  may  add,  by  the 
act  of  the  individual  or  individuals  involved.  A  careful  examination 
of  the  statutory  law  upon  this  subject  discloses  no  material  modification 
of  the  statute  of  1828  down  to  the  present  time  touching  the  subject 
of  brothers  and  sisters  inheriting  from  one  another.  The  statute  as  it 
stands  to-day  (Decedent  Estate  Law,  §  98,  subd.  5)  reads  as  follows : 

"If  there  be  no  widow,  and  no  children,  and  no  representatives  of  a  child, 
the  whole  surplus  shall  be  distributed  to  the  next  of  kin.  In  equal  degree  to 
the  deceased,  and  their  legal  representatives;  and  if  all  the  brothers  and 
sisters  of  the  intestate  be  living,  the  whole  surplus  shall  be  distributed  to 
them." 

And  subdivision  13  provides : 

"Relatives  of  the  half  blood  shall  take  equally  with  those  of  the  whole 
blood  in  the  same  degree." 

So  the  law  as  it  now  stands  on  the  subject  of  distribution  of  personal 
property  of  a  deceased  is  substantially  the  same  as  the  original  enact- 
ment. 

Said  Loretta  Barbur  was  adopted  by  said  Thomas  Sharp  in  1885, 
prior  to  which,  had  her  brother,  said  John  W.  Landers,  died  intestate, 
she  certainly,  under  the  law,  would  have  shared  his  net  estate  equally 
with  her  half-sister,  Margaret  L.  Bourke.  Did  her  adoption  by  Mr. 
Sharp  in  any  way  affect  her  statutory  right  to  share  in  the  surplus  of 
her  half-brother's  estate,  or  in  any  manner  curtail  it  ?  If,  upon  exam- 
ination of  the  legislative  enactments  touching  the  subject  of  adoption 
in  this  state,  we  find  no  reference  to  the  law  of  distribution  among 
kindred,  we  will  be  forced  to  conclude  that  Loretta  Barbur  is  entitled 
to  share  in  the  net  surplus  of  her  brother's  estate  equally  with  her  half- 
sister. 

[3]  Adoption  is  the  taking  of  a  stranger  in  blood  as  one's  own  child. 
This  domestic  relation  is  not  the  result  of  "Yankee"  genius,  but  is  of 
the  remotest  antiquity,  and  was  established  to  console  those  who  had  no 
children  of  their  own.  According  to  Cicero,  adoption  produced  the 
right  of  succeeding  to  the  name,  the  property,  and  the  lares.  Toward 
the  close  of  the  Roman  Republic,  a  declaration  by  a  testator  in  his  will 
that  he  considered  the  person  whom  he  wished  to  adopt  as  his  son  was 
effectual.  Julius  Casar  by  will  adopted  Octavius.  The  adoption  of 
children  is  a  form  of  domestic  relation  unknown  to  the  common  law  of 
England  and  is  exclusively  a  creature  of  statute  in  this  country. 

[4,  5]  In  this  state  the  first  general  statute  upon  this  subject  was 
the  Laws  of  1873,  chapter  830,  section  10  of  which  provides : 

"A  child,  when  adopted,  shall  take  the  name  of  the  person,  adopting,  and 
the  two  henceforth  shall  sustain  toward  each  other  the  legal  relation  of  parent 
and  child,  and  have  all  the  rights  and  be  subject  to  all  the  duties  of  tlut  re- 
lation, excepting  the  right  of  Inheritance." 

The  act  of  1873  was  amended  by  chapter  703,  Laws  of  1887,  in  one 
material  particular  only  in  so  far  as  it  affects  this  discussion.     The 
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amendment  changed  the  phrase  "excepting  the  right  of  inheritance," 
so  as  to  make  it  read  "including  the  right  of  inheritance."  The  capacity 
to  inherit  by  an  adopted  child  from  the  person  so  adopting  was  here 
given  for  the  first  time,  and  without  curtailing  the  right  of  inheritance 
from  kindred,  and,  in  addition,  the  next  of  kin  of  the  adopted  child 
was  thus  defined : 

"And  tbe  beirs  and  next  of  kin  of  tbe  child  so  adopted  shall  be  the  same 
as  if  the  said  child  was  the  legitimate  child  of  the  person  so  adopting." 

The  effect  of  this  provision  was  to  exclude  the  natural  parents  from 
any  rights  over  the  child  or  to  his  property  by  descent  or  succession, 
though  the  child's  right  of  inheritance  and  succession  from  his  natural 
parents  was  to  remain  unaffected  by  such  adoption.  Carpenter  v. 
Buffalo  General  Electric  Co.,  213  N.  Y.  101,  106  N.  E.  1026,  Ann.  Cas. 
1916C,  754.  By  chapter  272,  Laws  of  1896,  the  Domestic  Relations 
Law  (Consol.  Laws,  c.  14)  was  enacted  as  a  compilation,  with  certain 
changes  and  additions  of  the  preceding  laws.  Section  64  of  that  law, 
now  part  of  section  114  of  the  same  law  on  the  subject  of  the  "effect  of 
adoption,"  contained  the  provision : 

"His  rights  of  Inheritance  and  succession  from  his  natural  parents  remain 
unaffected  by  sadi  adoption." 

The  legal  relation  of  parent  and  child  established  by  the  laws  of  1873 
and  1887,  and  the  obligations  imposed  thereby  remained  unchanged. 
There  was  a  further  amendment  of  this  statute  by  the  Laws  of  1897, 
chapter  408,  upon  the  subject  of  "effect  of  adoption"  only,  which  seem- 
ingly further  protected  the  rights  of  the  child,  in  case  of  divorce,  or  a 
stepfather  or  stepmother  coming  into  the  family,  but  in  no  way  affect- 
ed the  adopted  child's  statutory  right  to  inherit  from  kindred.  The 
subsequent  amendments  of  the  Domestic  Relations  Law  (Laws  of  1909, 
c.  19  [Consol.  Laws,  c.  14]  §  114;  Laws  of  1915,  c.  352,  and  Laws  of 
1916,  c.  453)  are  wholly  immaterial  in  so  far  as  they  affect  the  relation 
of  the  adopted  child  to  his  kindred,  and  in  no  manner  curtailed  or  modi- 
fied the  legal  rights  of  the  adopted  child  to  inherit  from  his  kindred  as 
provided  by  the  law  of  descent  and  distribution.  Every  enactment  on 
the  "effect  of  adoption"  since  1887  has  contained  this  provision : 

"His  rights  of  inheritance  and  succession  firom  bis  natural  parents  remain 
unaffected  by  such  adoption." 

The  right  of  inheritance  is  a  subject  exclusively  under  the  control 
of  the  state  Legislature  and  it  has  the  right  and  may  give  heritable 
blood  when  nature  did  not.  Very  likely,  because  of  the  change  of 
parents  by  adoption,  the  Legislature,  that  no  privileges  might  be  lost  to 
the  child,  or  legal  rights  formerly  possessed,  provided  that  the  rights 
of  inheritance  and  succession  from  his  natural  parents  should  remain 
unchanged  as  a  result  of  adoption  proceedings.  To  the  other  kin- 
dred of  the  adopted  child,  no  reference  is  made,  because  there  is  no 
altered  relation  created  by  statute.  Brothers  and  sisters  of  the  natu- 
ral blood,  whether  adopted  into  other  families  or  not,  continue  to  be 
brothers  and  sisters,  and  it  seemingly  was  not  the  intention  of  the  Leg- 
islature by  the  law  of  adoption  to  modify  the  blood  or  legal  relation 
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existing  among  kindred,  except  as  modified  by  enactments  describing 
the  new  relations  of  the  natural  parents  and  the  adopting  parents.  This 
being  so,  it  will  not  be  presumed  that  the  Legislature,  without  having 
spoken  upon  the  subject,  intended  to  take  from  a  sister  the  right  of 
inheritance  which  she  possessed  before  the  law  of  adoption  was  written 
into  the  statutes  of  our  state. 

The  natural  parents  cannot  inherit  from  the  adopted  child,  but  the 
adopted  child  continues  to  inherit  from  the  natural  parents ;  then  why 
not  from  natural  brothers  and  sisters  and  from  other  kindred.  There 
has  been  thrown  around  an  adopted  child  by  statutory  enactment  a  new 
relation,  and  an  opportunity  for  additional  inheritance,  withoi.t  depriv- 
ing the  child  of  any  inheritance  that  he  would  have  been  entitled  to, 
provided  no  adoption  had  taken  place.  This  idea  is  only  a  perpetuation 
of  the  law  in  vogue  among  the  Romans,  which  provided : 

"The  effect  of  the  adoption  was  also  modified  in  such  a  manner  that.  If  a 
son  was  adopted  by  a  stranger,  he  preserved  all  the  family  rights  resulting 
from  his  birth,  and  at  the  same  time  acquired  all  the  /amlly  rlghls  produced 
by  the  adoption." 

In  Spencer  on  Law  of  Domestic  Relations  the  author  says,  on  pages 
422  and  423: 

"In  the  absence  of  special  statute  to  the  contrary,  an  adopted  child  in- 
herits from  the  adoptive  parent  the  same  as  a  natural  child,  and  the  lineal 
descendants  of  an  adopted  child  Inherit  from  him,  though  the  property  in 
question  was  derived  from  the  adopting  parent.  The  policy  of  tlie  statutes 
and  decisions,  however,  is  to  confine  the  right  of  succession  and  Inheritance  of 
such  child  to  the  adopting  parent  as  distinguished  -from  bis  or  her  lineal  or 
collateral  kin.  Bat  an  adopted  child,  If  Its  natural  parents  be  living,  may 
sustain  for  purposes  of  Inheritance  the  relation  or  status  of  child  to  two 
families.  It  may  usually  Inherit  from  both  its  natural  and  Its  adopted  par- 
ents, and  from  the  kindred  of  the  former,  but  not  from  the  ancestors  or  de- 
scendants of  the  latter  or  from  their  collateral  kin,  for  to  these  it  bears  no 
relationship,  actual  or  conventional."  Durkee  v.  Batcheller  (K.  L)  97  Atl.  S7S, 
L.  R.  A.  191GE,  p.  550. 

"The  act  of  adoption  does  not  take  away  any  existing  rights,  or  destroy  the 
legal  capacity  to  Inherit  from  natural  parents."  Patterson  v.  Browning,  146 
Ind.  160,  44  N,  B.  0»3;  Humphries  v.  Davis,  100  Ind.  274,  50  Am.  Rep.  788; 
Head  T.  Leak  (Ind.  App.)  Ill  N.  B.  952. 

All  of  the  decisions  to  which  my  attention  has  been  called  treat  of 
the  legal  rights  arising  from  the  new  relations  between  the  adopted  and 
adopting  parties.  My  attention  has  been  called  to  no  authority  in  this 
or  any  other  state,  nor  have  I  been  able  to  find  any,  which  even  hints 
at  the  possibility  of  an  adopted  child  losing  his  rights  of  inheritance 
from  natural  kindred  by  reason  of  adoption.  That  the  question  is 
here  raised  for  the  first  time  is  evidence  that  the  genius  of  the  bar  still 
lives. 

If  the  foregoing  reasoning  is  orderly,  it  follows,  and  I  hold  and  de- 
cide, that  Loretta  Barbur  and  Margaret  L.  Bourke  shall  equally  divide 
the  net  surplus  of  the  estate  of  said  deceased. 

Decreed  accordingly. 
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GOTTLIEB  T.  OINS  et  aL 
(Supreme  Oonrt,  Appellate  Term,  First  Department    October  26,  1917.) 

U  B'KAtrDS,  Statdtk  of  «=»1S2(1) — ^Pui&dino — Neokssitt. 

Where  It  does  not  appear  from  the  complaint,  either  that  the  contract 
sued  on  Is  oral  or  for  more  than  one  year,  the  defendant,  to  avail  him- 
self of  the  statute  of  frauds,  must  plead  it. 

2.  Fbatids,  Statote  of  ^=3152(1) — Pleadin-q — Nech»sitt. 

Where  plaintiff,  in  his  suit  for  wrongful  discharge,  alleged  a  contract  to 
be  performed  within  a  year,  that  the  defendant  employed  him  as  a  fore- 
man for  one  year,  and,  after  having  testifled  to  that  effect  on  cross-exami- 
nation, testified  that  he  was  employed  on  a  Saturday,  and  told  that'the 
year  of  his  employment  would  begin  on  the  following  Monday,  the  court 
erred  in  not  permitting  defendant  to  interpose  the  statute  of  frauds  as 
a  defense,  although  it  had  not  been  originally  pleaded. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Morris  Gottlieb  against  Isidor  Gins  and  another.  From  a 
judgment  for  plaintiflF,  defendants  appeal.  Reversed,  and  new  trial 
granted,  with  costs  to  appellant. 

Argued  October  term,  1917,  before  BITUR,  PHII<BIN,  and  ORD- 
WAY,  JJ. 

Israel  Grunstein,  of  New  York  City  (Selig  Edelman,  of  New  York 
City,  of  counsel),  for  appellants. 

Max  Schleimer,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  unlawful  discharge.  He  alleged  in 
his  complaint  that : 

"On  or  about  March  11,  1916,  the  defendants  employed  the  plaintiff  as  a 
foreman  In  their  business  for  one  year  at  a  weekly  salary  of  $20." 

After  testifying  in  substance  to  that  effect,  he  testified  on  cross- 
examination  that  he  was  employed  on  a  Saturday,  and  was  told  that 
the  year  of  his  employment  would  begin  on  the  following  Monday. 
Thereupon  the  following  occurred : 

"Mr.  Grunstein  (counsel  for  defendants):  If  your  honor  please,  at  this 
point  in  the  case — ' 

"The  Court  (interrupting):   Tou  have  not  pleaded  the  statute." 

And  after  some  further  colloquy : 

"Mr.  Gmnstein:  Well,  at  this  time  it  now  appears  that  he  was  employed  on 
a  certain  day  for  a  year,  to  commence  from  a  day  thereafter,  and  I  therefore 
move  that  the  pleadings  in  this  case  be  so  amended  as  to  conform  to  the  proof, 
and  that  I  be  permitted  to  amend  my  answer  and  to  plead  the  statute  of 
frauds." 

This  motion  was  denied,  and  defendants  excepted. 

[1]  It  is  quite  clear  from  the  cases  that,  where  it  does  not  appear 
from  the  complaint  whether  the  contract  sued  upon  is  obnoxious  to 
the  statute,  that  is,  where  it  does  not  appear  either  that  it  is  oral  or 
for  more  than  one  year,  the  defendants,  in  order  to  avail  of  the  statute, 
must  plead  it.    See  Crane  .v.  Powell,  139  N.  Y.  379,  34  N.  E.  911; 

4s»For  oUier  caaeg  see  same  topic  &  KET-NUMBEB  In  all  Kay-Numb«red  Dlgestn  ft  Indaxea 
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Matthews  v.  Matthews,  154  N.  Y.  288,  48  N.  E.  531;  Brauer  v. 
Oceanic  S.  S.  Co.,  178  N.  Y.  339,  70  N.  E.  863 ;  Seamans  v.  Barent- 
sen,  180  N.  Y.  333,  73  N.  E.  42,  105  Am.  St.  Rep.  759.  On  the  other 
hand,  it  is  equally  clear  that,  where  plaintiff  declares  expressly  on  a 
contract  which  is  not  within  the  prohibition  of  the  statute,  either  be- 
cause he  pleads  it  as  an  agreement  in  writing  or  as  one  to  be  performed 
within  the  year  from  the  time  when  it  is  made,  the  defendant  is  not 
bound  to  plead  the  statute.  If  upon  the  trial  plaintiff  undertakes  to 
prove  a  contract  other  than  the  one  pleaded,  namely,  one  which  would 
be  within  the  statute,  it  appears  to  have  been  held  in  Fanger  v.  Cas- 
pary,  87  App.  Div.  417,  84  N.  Y.  Supp.  410,  that  such  testimony  would 
constitute  a  material  variance,  and  should,  on  proper  objection,  be  ex- 
cluded, and  the  complaint  dismissed  for  failure  of  proof.  On  this 
particular  point  the  Brauer  Case,  supra,  appears  to  intimate  that  the 
variance  would  not  be  material ;  but  both  cases  are  clear  to  the  effect 
that  under  such  circumstances  the  defendant  is  entitled  to  avail  of  the 
statute  even  though  not  pleaded.  See,  also,  Booker  v.  Heffner,  95  App. 
Div.  84,  88  N.  Y.  Supp.  499;  Closson  v.  Thompson  Co.,  112  App. 
Div.  273,  97  N.  Y.  Supp.  1113. 

[2]  Of  course,  where  the  plaintiff  after  having  pleaded  a  contract 
not  within  the  terms  of  the  statute,  undertakes  to  testify  to  two  forms 
of  contract,  one  within  and  the  other  without  the  terms  of  the  statute, 
die  defendant's  right  to  avail  of  the  statute  if  the  jury  should  believe 
the  former  version,  cannot  be  denied  him  merely  because  he  has  fail- 
ed to  plead  the  statute.  The  plaintiff  is  entitled  to  have  the  jury  de- 
termine which  of  his  two  versions  of  the  contract  is  the  true  one 
(Closson  V.  Thompson  Co.,  supra:  Crown  v.  Litvak,  159  N.  Y.  Supp. 
34;  Epstein  v.  Hiller,  146  N.  Y.  Supp.  305),  and  unless  the  defendant 
is  entitled  to  avail  of  the  statute,  even  though  not  originally  pleaded  by 
him,  the  plaintiff's  course  would  amount  to  setting  a  trap  for  the  de- 
fendant, based  upon  an  arbitrary  rule  of  pleading,  in  conformity  nei- 
ther with  common  sense  nor  the  interests  of  justice. 

It  follows,  therefore,  in  the  instant  case,  that  the  defendants  were  en- 
titled to  interpose  the  statute  as  a  defense,  and  the  refusal  of  the 
learned  court  below  to  permit  them  that  privilege,  because  it  had  not 
been  originally  pleaded,  was  an  error  for  which  the  judgment  must 
be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event.    All  concur. 


GREENBAUM  v.  DB  JONG. 
(Supreme  Court,  Appellate  Term,  First  Department    October  26,  1917.) 

1.  CONTBAOTS   «=»162 — CONSTKUCnON — ^PeBFOBHANCE — GKNEBAI.  AND    SPECIAI. 
PBO  VISIONS — "SiMILAB." 

Where  a  contract  is  fairly  detailed  aa  to  fixtures  to  be  built  and  tur- 
nlshed,  and  reference  made  to  a  design  submitted,  such  details  control 
as  against  a  further  provision  that  the  work  is  to  he  made  "similar"  to  a 
named  store,  and  the  work  should  be  done  as  detailed  in  the  contract,  but 
as  nearly  like  the  work  at  L.  &  M.  as  these  requirements  and  general 
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conditions  would  penult;    tbe  word  "similar"  meaning  somewhat  like, 
resembling  in  many  respects,  or  nearly  corresponding. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Plirases,  First  and 
Second  Series,  Similar.] 

2,  CoNTBACTS  €=»176(9) — Pebfobuakce — Questions  foe  Jobt. 

In  a  construction  contract,  where  the  specification  as  to  thickness  of 
doors  was  peculiar,  and  the  explanation  was  that  the  doors  were  made 
of  1%-inch  material  In  gross,  but  were  rubbed  down,  the  question  whether 
doors  1V6  Inches  thick  was  a  compliance  should  have  been  submitted  to 
the  Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Greenbaum,  doing  business  under  the  name  and  style 
of  the  Greenbaum  Fixture  Company,  against  Jacob  De  Jong,  doing 
business  under  the  name  and  style  of  the  New  York  Flower  & 
Feather  Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORI>- 
WAY,  JJ. 

Eugene  I.  Gottlieb,  of  New  York  City,  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Herman  Joseph 
and  Charles  Goldzier,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

BIJUR,  J.  Plaintiff  and  defendant  entered  into  an  agreement  in 
writing  whereunder  plaintiff  agreed  to  build  and  furnish,  respectively, 
for  defendant's  place  of  business,  certain  partitions,  doors,  and  office 
furniture.  The  contract  itself  contained  the  specifications  and  provided 
that  "all  fixtures  shall  be  made  in  accordance  with  designs  submitted." 
In  the  contract  as  prepared  the  price  to  be  paid  was  originally  fixed  at 
$1,205,  but  after  the  printed  signature  of  the  plaintiff  (evidently  on  a 
blank  form),  which  signature  was  not  completed  by  actual  handwriting, 
there  is  the  following: 

"This  work  Includes  diamond  matchsd  panels,  two  doors  •  •  •  and  a 
divider,  •  •  •  all  for  the  sum  of  |1,3G0.  Office  desks  to  be  refinlshed; 
small  shelves  in  ofllce  to  be  made,  if  necessary.  This  work  to  be  made  simi- 
lar to  Levy  &  Marcus,  28  West  23d  street." 

Here  follow  the  signatures  of  both  plaintiff  and  defendant.  It  was 
claimed  at  the  trial,  and  is  contended  here  by  respondent,  that  the 
plaintiff  failed  to  perform  his  contract,  either  precisely  as  required,  or 
substantially,  because  of  the  following  defects:  (1)  That  at  Levy  & 
Marcus'  place  the  partition  consisted  of  upper  and  lower  panels  di- 
vided by  a  chair  rail,  which  panels  contained  a  "diamond  shape." 
In  the  work  done  for  defendant  there  is  no  division  into  upper  and  low- 
er panels.  (2)  Although  in  Levy  &  Marcus'  place  every  panel  had  the 
diamond  shape,  in  the  defendant's  establishment  there  was  one  panel 
shown  on  the  trial  to  be  without  a  diamond  shape.  (3)  The  pilasters 
at  Levy  &  Marcus'  are  surmounted  by  certain  ornamental  caps.  At 
defendant's  the  caps  are  of  plain  wood.  (4)  That  the  work  was  not 
"similar  to  Levy  &  Marcus'."    (5)  That  the  plaintiff  omitted  the  con- 
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struction  of  an  interior  door  from  the  general  office  to  the  show  room. 
(6)  That  certain  doors  were  tailed  for  to  be  1%  inches  thick,  whereas 
they  were  furnished  only  to  be  1%  inches  thick. 

[1]  In  order  to  appreciate  the  error  committed  by  the  learned  trial 
judge,  it  is  necessary,  before  discussing  these  details/  to  advert  to  the 
requirement  that  the  work  was  to  be  made  "similar  to  I^evy  &  Mar- 
cus'." Although  the  contract  is  fairly  detailed,  and  is  made  still  more 
so  by  reference  to  both  a  design  submitted  to  defendant  by  plaintiff, 
marked  Plaintiff's  Exhibit  3,  and  a  plan,  similarly  submitted,  Plaintiff's 
Exhibit  2,  the  learned  judge  below  seems  to  have  been  of  opinion  that 
this  last  phrase  of  the  contract,  that  the  work  was  to  be  made  "similar 
to  Levy  &  Marcus',"  overrode  the  detailed  requirements  of  the  con- 
tract, the  plan  and  the  design.  In  my  opinion,  however,  the  general 
rule  of  construction  is  the  opposite,  namely,  that  detailed  requirements 
control  general  provisions. 

The  court  below  was  apparently  of  opinion,  also,  that  the  word 
"similar"  meant  precisely  like,  namely,  required  the  one  job  to  be  a 
replica  of  the  other.  I  infer  this  from  a  colloquy  shown  on  the  record 
concerning  the  definition  of  the  word  "similar,"  at  the  close  of  which 
defendant's  counsel  remarked: 

"I  got  it  from  Webster's — exactly  corresponding;  resembling  in  all  re- 
spects; precisely  like." 

A  reference  to  Webster's,  however,  shows  that  the  learned  counsel 
was  seriously  in  error.  The  definitions  which  he  attempted  to  quote 
read : 

"Nearly  corresponding;  resembling  in  many  respects;  somewhat  like." 

It  will  thus  be  seen  that  the  intention  of  the  parties,  as  expressed  in 
the  contract — i.  e.,  that  the  work  was  to  be  done  in  the  manner  de- 
tailed in  the  contract  itself,  but  as  nearly  like  the  work  at  Levy  &  Mar- 
cus' as  these  requirements  and  general  conditions  would  permit — was 
misinterpreted  to  mean  that  the  work  was  to  be  an  exact  duplicate  of 
that  in  Levy  &  Marcus'  establishment.  With  the  former  as  the 
correct  rule  for  determining  whether  the  contract  had  been  performed, 
I  shall  take  up  defendant's  objections  seriatim. 

The  panels  in  defendant's  establishment  were,  it  is  true,  single,  and 
not  divided  into  upper  and  lower.  This  was  strictly  in  accordance  with 
the  design  (Plaintiff's  Exhibit  3)  referred  to  in  tihe  contract.  More- 
over, one  of  plaintiff's  witnesses  testified  that,  in  view  of  the  great 
difference  in  height  of  the  ceilings  of  the  two  establishments,  single 
panels  were  appropriate  to  defendant's,  and  double  panels  to  Levy  & 
Marcus',  places  respectively. 

Second,  although  appellant,  in  his  brief,  says  that  "in  the  defend- 
ant's establishment  there  are  panels  without  the  diamond  shape,"  the 
evidence,  as  I  read  the  record,  and  the  photograph  submitted  in  evi- 
dence by  defendant,  show  but  one  panel  without  the  diamond  shape. 
Plaintiff  explained  why  this  one  panel  was  necessarily  without  the 
diamond  shape,  and,  viewing  the  photograph  itself,  I  can  see  that  the 
occurrence  in  the  panel  complained  of  of  electric  light  fixtures  renders 
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it,  to  say  the  least,  exceedingly  quesrionable  whether  it  was  either  feasi- 
ble or  appropriate  to  construct  that  panel  with  a  diamond  shape. 

In  respect  of  the  ornamental  caps,  whose  absence  is  complained  of 
as  the  third  objection,  it  must  be  said,  as  in  regard  to  the  first  objec- 
tion, that  the  plain  caps  are  the  ones  called  for  by  the  design  which  is 
made  part  of  the  contract. 

The  fourth  objection,  that  the  work  was  not  similar  to  Levy  &  Mar- 
cus', I  have  already  discussed. 

The  fifth  objection,  the  absence  of  an  interior  door,  is  shown  by  the 
plan  (Plaintiff's  Exhibit  2)  not  to  have  been  called  for. 

[2]  As  to  the  sixth  objection,  that  certain  doors  were  but  1%  inches 
thick,  instead  of  IVz  inches,  the  language  of  the  specifications  is  so 
peculiar  that  the  plaintiff's  explanation  that  the  doors  were  made  of 
1%-inch  material  in  gross,  but  were  rubbed  down  to  the  smaller  thick- 
ness, certainly  required  the  subject  to  be  submitted  to  the  jury  for  its 
determination. 

There  were  subsequent  negotiations  between  the  parties  in  reference 
to  installing  ornamental  tops  on  the  pilasters  exactly  like  those  in  Levy 
&  Marcus'  establishment,  which  negotiations  themselves  indicate  to 
my  mind  an  understanding  on  the  part  of  the  defendant  that  the  con- 
tract was  to  be  interpreted  in  the  sense  which  I  have  hereinabove  ac- 
corded to  it ;  but  no  extended  reference  is  needed  to  that  item,  because 
in  my  opinion  the  meaning  of  the  parties,  as  it  appears  on  the  papers 
themselves,  is  perfectly  clear. 

It  follows,  therefore,  that  at  most  defendant  could  ask  only  that  the 
issue  presented  by  his  objections  to  the  work  as  performed  be  sub- 
mitted to  the  jury  for  its  determination  whether  plaintiff  had  per- 
formed his  contract,  and  that  the  dismissal  of  the  complaint  was  errone- 
ous. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


BMBAUHERS"  SUPPLY  CO.  T.  BOWB. 
(Supreme  Court,  Appellate  Diylsion,  Sy>urth  Department.    October  17,  1917.) 

1.  Justices  or  the   Peace   $=s>122(4) — Defatjxt   Judouent — NECESsrrr   o» 

Pboof. 

A  justice  of  the  peace  had  no  anthority  to  render  Judgment  for  plaintiff 
on  defendant's  failnre  to  appear,  without  taking  any  testimony  or  re- 
quiring any  proof,  where  there  was  no  proof  before  him,  by  affidavit,  cer- 
tificate, or  otherwise,  that  a  copy  of  the  verified  complaint  had  been  serv- 
ed on  defendant. 

2,  Justices  op  the  Peace  ©=97 — Pleading — ^Vebification. 

Under  Code  Civ.  Proc.  §  526,  providing  that,  where  the  affidavit  of  veri- 
fication Is  made  by  a  person  other  than  the  party,  he  must  set  forth  In 
the  aflldavlt  the  grounds  of  his  belief  as  to  all  the  matters  not  stated  upon 
his  knowledge,  and  the  reason  why  it  is  not  made  by  the  party,  the  veri- 
fication of  the  complaint  in  an  action  before  a  Justice  of  the  peace  by 
plaintiff's  attorney  was  insufflclent,  where  it  set  forth  no  grounds  for  his 
belief,  and  no  reason  why  the  affidavit  was  not  made  by  plaintiff,  or 
some  officer  of  plaintiff. 

«s>For  other  case*  sm  same  topic  A  KJIT-NCMBER  In  aU  Key-Numberea  DlgesU  ft  Indexea 
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8.  JUSTIOEB    OV    THK    PEACE    ®=>122(4) — Dkfauu*    JUDGimrT — ^Nkcbbsitt    or 
Pboof. 

Under  Code  Civ.  Proc.  {  S28,  providing  that  the  remedy  for  a  defective 
veriflcation  la  to  treat  the  pleading  as  unverified,  where  the  complaint 
in  an  action  before  a  Justice  of  the  peace  was  not  properly  verified,  the 
Justice  should  have  treated  it  as  unverified,  and,  before  entering  Judgment 
for  plaintiff  on  defendant's  failure  to  appear,  should  have  required  proof 
of  plaintiff's  claim  against  defendant 

Appeal  from  Cattaraugus  County  Court. 

Action  by  the  Embalmers'  Supply  Company  against  Frank  H.  Rowe. 
Prom  a  judgment,  reversing  a  judgment  rendered  by  a  justice  of  the 
peace  in  favor  of  plaintiff,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Dowd,  J.,  in  the  court  below : 

This  is  an  appeal  from  a  Judgment  rendered  by  a  Justice  of  the  peace  on 
the  8th  day  of  April,  1016.  in  favor  of  the  plaintiff  and  against  the  defendant. 
The  action  was  begun  by  the  plaintiff,  to  recover  the  purchase  price  of  a  quan- 
tity of  goods  alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant.  The 
summons  herein  was  issued  and  served  personally  on  the  defendant  on  the 
4th  day  o!  March,  1916,  as  appears  by  the  certificate  of  the  constable.  On 
the  return  day  of  the  summons,  the  defendant  appeared  "specially"  and  de- 
manded that  the  plaintiff  file  security  for  costs.  The  court  held  that  the 
plaintiff  must  give  security  for  costs  In  the  sum  of  $250,  and  that  such  securi- 
ty be  filed  with  the  court  on  or  before  April  8,  1916,  and  all  proceedings  be 
stayed  until  such  time. 

As  appears  from  the  return  of  the  Justice,  on  the  24th  day  of  March,  1916,  a 
surety  bond  was  filed  on  behalf  of  the  plaintiff,  and  on  April  8,  1916,  ttie 
plaintiff  appeared  by  its  attorney.  The  defendant  did  not  appear,  and  the 
Justice,  without  taking  any  testimony  or  requiring  any  proof,  rendered  a  Judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant  for  $21.80  damages, 
and  $2.15  costs.  The  Justice's  return  recites:  "Having  proof  of  service  of 
the  summons  on  the  defendant,  I  hereby  render  Judgment,"  etc.  The  defend- 
ant challenges  the  validity  of  this  Judgment  upon  several  grounds,  two  of 
which,  only,  the  court  deems  necessary  to  consider: 

[11  First.  The  defendant  asserts  that  the  Justice  had  no  authority  to 
render  Judgment,  for  the  reason  that  there  was  no  proof  before  the  Justice, 
at  the  time  the  Judgment  was  rendered,  that  a  copy  of  the  verified  complaint 
had  been  served  on  the  defendant.  An  examination  of  the  original  return  of 
the  constable,  as  contained  in  the  return,  shows  that  there  was  no  proof, 
either  by  affidavit,  certificate,  or  otherwise,  before  the  Justice,  at  the  time  he 
rendered  the  Judgment  that  a  copy  of  the  verified  complaint  had  been  serv- 
ed upon  the  defendant  For  this  reason  alone,  the  Judgment  must  be  reversed. 
International  Seed  Co.  v.  Hartmann,  65  App.  Div.  478,  72  N.  Y.  Supp.  913. 

[2,  3]  Second.  The  defendant  also  urges  that  if  the  Justice  had  had  before 
him  proof  of  service  of  the  summons  and  verified  complaint  upon  the  defend- 
ant, the  complaint  attached  to  the  return  herein  does  not  contain  a  proper 
verification.  The  veriflcation  is  made,  not  by  the  plaintiff,  but  by  Mr.  Phelps, 
attorney  of  the  plaintiff,  and  the  verification  does  not  comply  with  the  pro- 
visions of  section  528  of  the  Code  of  Civil  Procedure. 

Section  526  of  the  Code  of  Civil  Procedure  provides  as  follows:  "The 
affidavit  of  veriflcation  must  be  to  the  effect  that  the  pleading  is  true  to  the 
knowledge  of  the  deponent,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true.  Where  it  is  made  by  a  person  other  than  the  party,  he  must  set 
forth  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all  of  the  matters  not 
stated  upon  his  knowledge,  and  the  reason  why  it  Is  not  made  by  the  party." 
In  the  affidavit  attached  to  the  complaint,  there  Is  no  reason  set  forth  why 
the  affidavit  is  not  made  by  the  plaintiff,  or  some  officer  of  the  plaintiff,  and 
there  is  set  forth  no  grounds  for  the  belief  of  the  affiant. 

4=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Section  528  of  the  Code  of  Civil  Procedure,  proTldes:  "The  Tcmedy  for  de- 
fective verlflcation  to  a  pleading  Is  to  treat  the  same  as  an  unverified  plead- 
ing." The  complaint  In  this  case,  not  having  been  properly  verified,  the  jus- 
tice should  have  treated  It  the  same  as  though  the  pleadljog  was  unverified, 
and,  before  entering  judgment,  shotild  have  required  proof  of  tlie  plaintiff's 
claim  against  the  defendant. 

For  the  reasons  above  stated,  the  judgment  herein  Is  reversed. 

Argued  before  KRUSE,  P.  T„  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

W.  Darwin  Phelps,  of  Brockport,  for  appellant. 
Lynn  R.  Van  Vlack,  of  South  Dayton,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Dowd,  County  Judge. 


LTNCH  v.  JONES  et  aL 
(Supreme  Court,  Appellate  Division,  XV>urth  Department    October  10,  1917.) 

1.  JUDOUENT    «=3878(1) PATUKNT— ElTBOT. 

Payment  of  judgment  on  a  joint  and  several  note  by  one  of  the  makers 
presumptively  satisfies  it. 

2.  Fbatjdulewt  Conveyances  <S=»172(2) — Right  to  Set  Aside. 

Action  to  set  aside  a  conveyance  as  fraudulent  cannot  be  maintained 
by  the  one  making  it,  and  so  not  where  he  la  the  real  party  in  interest, 
and  the  plaintiff  only  nominaL 

Appeal  from  Trial  Ternj,  Yates  County. 

Action  by  Daniel  W.  Lynch  against  Josephine  E.  Jones  and  others. 
From  a  judgment  adjudgmg  transfers  of  property  by  defendant  Her- 
bert A.  Jones  to  the  other  defendants  fraudulent  and  void  as  to  cred- 
itors, and  setting  them  aside,  the  other  defendants  appeal.  Reversed 
and  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

M.  A.  Leary,  of  Penn  Yan  (Fred  A.  Robbins,  of  Homell,  of  coun- 
sel), for  appellants. 

Ditmars  &  Teter,  of  Geneva  (W.  Smith  O'Brien,  of  Geneva,  of 
counsel),  for  respondent. 

James  O.  Sebring,  of  Corning,  for  defendant  Herbert  A.  Jones. 

MERRELL,  J.  We  do  not  think  this  action  is  brought  in  good  faith. 
The  circumstances  as  fairly  revealed  by  the  record  convince  us  that 
the  defendant  Herbert  A.  Jones,  the  alleged  fraudulent  grantor,  is  the 
real  party  in  interest,  now  seeking  through  L)^ch  the  nominal  plain- 
tiff, to  set  aside  his  (Jones')  transfer  of  his  property  because  in  legal 
effect  it  operated  to  hinder  and  delay  his  creditors.  It  has  not  been 
shown  to  our  satisfaction  that  Lynch,  the  pretended  assignee  of  the 
judgment,  has  the  slightest  interest  in  the  outcome  of  this  litigation, 
but,  on  the  contrary,  seems  a  mere  cover  through  whom  Jones  is  op- 
erating.   We  are  convinced  from  the  evidence  that  Jones  procured  the 

Ss»For  other  casss  see  aaine  topic  &  K£Y-NUMBEH  In  all  Key-Numbered  Dlgesti  &  Indexe* 


Digitized  by 


Google 


104S  166  NEW  TORK  SUPPLBMBNT  (Sup.  Ct 

assignment  of  the  judgment  with  the  design  of  using  it  as  an  instru- 
ment to  ultimately  recover  to  himself  property  which  it  is  now  charg- 
ed he  transferred  to  his  wife  and  children  in  violence  to  the  right  of 
creditors. 

[1]  In  our  opinion  there  never  was  any  effective  assignment  of 
the  judgment  to  Smith.  Smith  was  jointly  and  severally  liable  with 
Jones  upon  the  note  to  the  Geneva  National  Bank  which  formed  the 
basis  of  the  judgment.  In  the  absence  of  evidence  to  the  contrary, 
payment  of  the  judgment  by  Smith,  one  of  the  joint  and  several 
makers,  presumptively  satisfied  the  judgment,  and  the  attempt  to  keep 
it  alive  by  its  assignment  to  Smith,  jointly  and  severally  liable  upon 
the  note  upon  which  it  was  founded,  was  futile.  At  most.  Smith  could 
look  to  Jones  for  contribution  to  reimburse  him  for  discharging  their 
joint  Uability.  Coonley  v.  Wood,  36  Hun,  559,  561 ;  American  Guild 
v.  Damon,  186  N.  Y.  360,  365,, 78  N.  E.  1081. 

Nor  are  we  convinced  that  the  transfer  of  the  property  now  sought 
to  be  set  aside  militated  in  any  way  against  the  rights  of  Jones'  cred- 
itors. The  evidence  would  seem  to.  indicate  quite  the  contrary.  The 
defendant  Josephine  E.  Jones,  the  wife  of  the  alleged  fraudulent  gran- 
tor, to  whom,  with  the  two  children,  the  conveyance  was  made,  at 
first  refused  to  receive  the  property,  and  only  upon  the  insistence  of 
Jones  and  his  uncle,  who  was  aiding  him  financially,  that  they  should 
take  the  property  and  pay  his  obUgations,  did  they  fi-^ally  consent  to 
receive  it.  Pursuant  to  the  terms  of  the  transfer,  the  grantees  in 
good  faith  proceeded  to  satisfy  the  grantor's  debts,  and  with  the  ex- 
ception of  the  note,  afterwards  merged  in  -said  judgment,  discharged 
all  thereof.  Thus  it  would  seem  that  the  property  was  received,  not 
for  the  purpose  of  hindering  and  delaying  creditors,  but  to  aid  them, 
and  was  faithfully  devoted  to  such  purpose. 

[2]  Jones,  now  estranged  front  his  wife  and  children,  seeks  through 
devious  ways  to  reinvest  himself  with  the  property  now  alleged  to 
have  been  transferred  with  evil  intent.  His  efforts  are  quite  trans- 
parent, and  are  in  no  wise  beclouded  by  his  plea  of  guilty  to  the  im- 
peachment against  him.  Jones  comes  into  a  court  of  equity  with  un- 
clean hands,  and  should  not  succeed  in  his  effort  to  recover  the  prop- 
erty which  he  now  admits  he  conveyed  with  fraudulent  intent.  Simis 
v.  Simis,  146  App.  Div.  655,  131  N.  Y.  Supp.  460. 

We  think  the  findings  of  the  learned  tri^  court  at  Equity  Term, 
inconsistent  with  our  views  as  above  expressed,  were  against  the 
weight  of  the  evidence  and  should  be  disapproved,  and  that  in  their 
place  new  findings  should  be  made,  denjring  plaintiff  the  relief  sought, 
and  awarding  title  in  the  property  in  question  to  Mrs.  Jones  and 
the  two  children,  and  that  the  judgment  appealed  from  should  be 
reversed  upon  the  law  and  facts,  wiSi  costs,  and  plaintiff's  complaint 
dismissed,  with  costs. 

Settle  order  before  Mr.  Justice  ME^RELL,  on  two  days'  notice,  at 
which  time  findings  to  be  disapproved  and  proposed  new  findings  may 
be  submitted.    All  concur. 
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CITT  OF  NEW  YORK  v.  NUNBZ  et  al. 
(Supreme  Court,  Trial  Term,  Kings  County.     October  13,  1917.) 

1.  Taxation  «=3658{3) — Tax  Sales — Notiob  to  Occupants — Statutes — ^Limi- 

tations. 

Laws  1896,  c.  908,  §  134,  relating  to  notice  to  occupants  of  land  sold 
for  taxes,  requires  that  all  occupants  of  parts  of  the  land  must  be  served 
to  perfect  tiUe,  and  to  make  the  limitation  in  Tax  law  1896,  c.  908,  {  132, 
apply. 

2.  Taxation  «=»788(6) — Tax  Deeds — Servioe  of  Notice — Conclusiveness. 

The  comptroller's  deed  for  land  sold  for  taxes  i^  not  conclusive  that 

notices  to  occupants,  required  In  Tax  Law  1896,  c.  908,  i  134,  have  been 

served ;  section  132,  making  the  deed  conclusive  as  to  certain  notices,  not 

applying. 

8.  Taxation  €=>e62 — Tax  Sales — Notice  to  Oooupabts — ^Pnoor  or  Seevioe. 

A  certificate  of  the  comptroller  that  service  of  notice  required  under 
Tax  Law  1896,  c.  908,  §  134,  upon  occupants  of  land  sold  for  taxes,  has 
been  made,  is  not  conclusive,  nor  Is  tibe  affidavit  of  service ;  It  being  nec- 
essary that  actual  service  be  had. 

4.  Taxation  «=>718 — ^Tax  Samis— Bedemphon — ^Acts  ov  Public  Osticial. 

No  act  of  misconduct  by  a  public  official  can  present  the  redemption  of 
property  from  a  tax  sale. 

5.  Constitutional  Law  <g=>311— Taking  Pbopkbtt — ^Due  Pbocebs  of  Law. 

To  make  a  certificate  of  the  comptroller,  issued  under  Tax  Law  1896,  c. 
908,  §  135,  that  occupants  of  land  sold  for  taxes  had  been  served,  final  as 
to  the  question,  when  in  fact  there  was  no  service,  would  be  taking  prop- 
erty without  due  process  of  law. 

Ejectment  by  the  City  of  New  York  against  William  H.  Nunez, 
Elizabeth  Pollock,  William  Pollock,  William  Hennessy,  Charles 
Brown,  Anna  Schaeflfer,  f'rederick  Blank,  and  "Mary"  Blank,  his 
wife;  the  said  "Mary"  being  fictitious.    Judgment  for  plaintiff. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (John  B.  Shana- 
han  and  Thomas  F.  Magner,  both  of  Brooklyn,  of  counsel),  for  plain- 
tiff. 

Arthur  C.  Good,  of  Brooklyn  (Francis  J.  Byrne,  of  New  York 
City,  of  counsel),  for  defendant  Nunez. 

Charles  J.  Ryan,  of  Brookljm,  for  defendants  Pollock. 

CROPSEY,  J.  This  is  an  action  of  ejectment.  At  the  commence- 
ment of  the  trial  the  parties  stipulated  that,  if  there  was  any  question 
of  fact  in  the  case,  it  was  merely  whether  the  premises  in  question 
were  occupied  in  December,  1896,  and  in  December,  1897,  by  any  per- 
son other  than  J.  Henry.  After  all  the  evidence  was  in,  tiie  uncon- 
tradicted proof  showed  that  there  were  other  occupants  than  J.  Henry 
at  the  times  in  question,  and  the  court  thereupon  directed  the  jury  to 
answer  the  questions  which  had  been  agreed  upon,  in  accordance  with 
the  proof.    The  decision  on  the  questions  of  law  was  reserved. 

Plaintiff  proved  its  title  through  grants  from  the  Governors  of  the 
colony  of  New  York.  The  property  is  part  of  the  common  lands 
of  the  former  town  of  Gravesend,  which  originally  were  under  the 
management  and  control  of  trustees  appointed  pursuant  to  chapter 
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92,  Laws  of  1880.  Upon  the  annexation  of  Gravesend  to  the  former 
city  of  Brooklyn,  title  of  this  property  passed  to  the  latter  (section  3, 
chapter  449,  Laws  1894),  and  by  the  creation  of  the  greater  city  of 
New  York  passed  to  the  plaintiff.  The  dispute  in  the  title  relates  only 
to  the  southerly  110  feet  of  the  piece  described  in  the  complaint.  The 
defendant  Nunez  claims  title  to  this  through  a. tax  sale  held  in  1895, 
at  which  the  property  was  sold  to  the  people  of  the  state  of  New  York. 
Later,  and  in  1901,  the  state  deeded  it  to  Charles  C.  Overton,  and 
during  the  same  year  he  deeded  it  to  Elizabeth  Nunez,  of  whom  the 
defendant  Nunez  .is  the  sole  heir. 

The  question  of  law  that  is  raised  involves  the  effect  of  the  cer- 
tificate of  the  state  comptroller,  certifying  that  a  notice  to  redeem  had 
been  served  on  the  occupant  of  the  property  in  question,  and  whether 
the  bringing  of  this  action  is  barred  by  the  limitations  imposed  by  the 
Tax  Law. 

[1]  The  statute  requires  that,  if  the  property  sold  is  occupied,  a 
notice  must  be  served  upon  the  occupant,  notifying  him  of  tlie  sale 
and  requiring  him  to  redeem  within  six  months.  There  is  no  proof 
that  such  a  notice  was  served  on  any  one  except  as  that  may  be  shown 
by  an  affidavit  filed  in  the  state  comptroller's  office,  stating  that  it 
was  served  on  J.  Henry.  The  uncontradicted  proof  shows,  as  has 
been  stated,  that  there  were  other  occupants  than  J.  Henry  at  the 
time  in  question,  and  there  is  no  claim  that  any  notice  was  served  on 
them.  Service  of  the  notice  on  all  the  occupants  is  essential.  Peo- 
ple V.  Ladew,  189  N.  Y.  355-359,  82  N.  E.  431 ;  Ostrander  v.  Reis, 
206  N.  Y.  448,  100  N.  E.  37.  If  the  notice  is  not  served,  the  title  is 
not  perfected,  and  the  limitation  in  section  132  of  the  Tax  Law  of 
1896  (chapter  908)  does  not  apply.  Matter  of  Rourke,  63  Misc.  Rep. 
354,  118  N.  Y.  Supp.  415,  affirmed  139  App.  Div.  155,  123  N.  Y. 
Supp.  720.  affirmed  202  N.  Y.  604,  96  N.  E.  1129;  Gary  v.  Given, 
144  App.  Div.  221-224,  129  N.  Y.  Supp.  35.  All  the  occupants  must 
be  served ;  that  is,  every  one  who  has  lawfully  entered  upon  any  part 
of  the  lands  and  is  in  possession  of  the  same,  to  the  exclusion  of  every 
other  person  (section  134,  chapter  908,  Laws  1896). 

[2]  The  defendants'  claim  that  the  comptroller's  deed  is  conclusive 
as  to  the  service  of  all  notices  required  to  be  given  is  not  support- 
ed either  by  the  statute  or  the  authorities.  Within  one  year  after 
the  last  day  of  the  sale  the  property  may  be  redeemed  (section  127, 
Tax  Law  of  1896).  The  deed  cannot  be  executed  by  the  comptroller 
until  after  the  expiration  of  that  year  (section  131).  After  the  deed 
shall  have  been  recorded  for  two  years  after  the  expiration  of  the 
year  allowed  for  redemption,  it  "shall  be  conclusive  evidence  that  the 
sale  and  proceedings  prior  thereto,  *  *  *  and  all  notices  re- 
quired by  law  to  be  given  previous  to  the  expiration  of  the  time  al- 
lowed for  redemption,  were  regular  and  were  regularly  given,  pub- 
lished and  served  according  to  the  provisions  of  all  laws"  (section 
132).  This  section  plainly  has  no  reference  to  the  additional  period 
allowed  for  redemption  when  the  property  sold  is  occupied.  The 
period  of  redemption  referred  to  is  the  one-year  period  that  immedi- 
ately follows  the  sale.    The  following  sections  of  the  act  providing 
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for  the  giving  of  notice  to  occupants  refers  to  the  year  following  the 
sale  as  the  period' for  redemption,  and  requires  the  notice  to  occupants 
to  be  given  after  that  year  has  expired  and  within  the  following  year 
(section  134).  This  section  further  provides  that  the  notice  to  oc- 
cupants is  not  to  be  given  until  after  the  comptroller's  deed  has  been 
delivered.  Hence  the  fact  that  the  deed  had  been  recorded  for  two 
years  could  not  be  conclusive  evidence  of  the  service  of  any  notices 
which  the  law  required  should  be  given  after  the  deed  was  delivered. 
Caulkins  v.  Chamberlain,  37  Hun,  163-165. 

[3]  Nor  is  the  certificate  of  "the  comptroller  as  to  the  service  of 
the  notice  upon  the  occupant  conclusive.  Section  135  provides  that, 
within  one  month  after  the  service  of  such,  a  notice,  the  grantee,  in 
order  to  complete  his  title,  shall  file  with  the  comptroller  a  copy  of  the 
notice,  with  the  affidavit  of  a  person,  certified  as  credible,  that  the 
notice  was  duly  served.  "If  the  comptroller  shall  be  satisfied  that 
the  proper  notice  has  been  duly  served,  and  if  the  moneys  required 
for  the  redemption  of  such  land  shall  not  have  been  paid  within  the 
six  months,  he  shall,  under  his  hand  and  official  seal,  certify  such 
facts,  and  ^e  conveyance  before  made  shall  thereupon  become  abso- 
lute and  the  occupant  and  all  others  interested  in  such  lands  shall 
be  forever  barred  from  all  right  and  title  thereto."  Where  the  prop- 
erty is  occupied,  the  deed  cannot  be  recorded  until  the  notice  to  the 
occupant  has  been  given  and  the  six  months'  period  within  which  he 
is  permitted  to  redeem  has  expired  (section  134).  The  provision 
quoted  from  section  135  means  that  the  deed  becomes  absolute  only 
after  the  notice  has  in  fact  been  given  and  the  other  requirements  of 
the  statute  complied  with. 

[4]  Under  defendants'  contention  the  actual  service  of  the  notice 
is  unnecessary  so  long  as  the  comptroller  certified  that  it  had  been 
served.  There  is  nothing  in  the  statute  to  justify  such  a  construction. 
The  actual  service  of  the  notice  is  essential.  Tlie  certificate  of  the 
comptroller  is  also  necessary,  but  it  does  not  dispense  with  the  service. 
The  statute  does  not  make  the  certificate  of  the  comptroller  even 
prima  facie  evidence  of  the  service  of  the  notice.  The  I<egislature 
could  have  so  provided,  but  it  did  not.  The  requirement  that  the 
affidavit  of  service  shall  be  filed  does  not  make  it  competent  evidence 
of  the  fact  of  the  service.  People  ex  rel.  v.  Walsh,  87  N.  Y.  481,  484, 
485.  Unless  in  fact  the  notice  was  given,  the  certificate  of  the  comp- 
troller serves  no  purpose.  No  act  of  misconduct  by  a  public  official 
can  prevent  the  redemption  of  property  from  a  tax  sale.  Van  Benthuy- 
sen  V.  Sawyer,  36  N.  Y.  150;  People  ex  rel.  Cooper  v.  Registrar  of 
Arrears,  114  N.  Y.  19,  20  N.  E.  611;  Wallace  v.  McEchron,  176 
N.  Y.  424-427,  68  N.  E.  663. 

[5]  To  give  the  certificate  of  the  comptroller  effect  as  a  finality, 
regardless  of  whether  the  prescribed  notice  had  been  given,  would 
be  to  deprive  the  occupant  of  any  rights  he  might  have  in  the  prop- 
erty without  due  process  of  law.  "Every  requisite  of  the  statjite, 
strictly  construed,  having  a  semblance  of  benefit  to  the  owner,  must 
be  complied  with,  if  not  strictly,  at  least  substantially."  People  ex 
rel  National  Park  Bank  v.  Metz,   141  App.  Div.  604,  126  N.  Y.' 
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Supp.  989.  The  comptroller's  certificate  is  certainly  not  conclusive 
proof  of  the  service,  even  if  it  is  any  proof  of  it.  Caulkins  v.  Cham- 
berlain, 37  Hun,  163;  Hennessey  v.  Volkening,  30  Abb.  N.  C.  100, 
114-119,  22  N.  Y.  Supp.  528. 

In  the  instant  case  the  uncontradicted  proof  shows  that  there  were 
several  occupants  of  different  parts  of  the  property.  So,  even  if  the 
notice  was  served  on  J.  Henry,  the  statute  was  not  complied  with,  for 
the  service  upon  the  other  occupants  was  equally  essential.  These 
views  are  not  in  conflict  with  Halsted  v.  Silberstein,  196  N.  Y.  1,  9, 
89  N.  E.  443.  The  court  evidently  did  not  consider  the  comptroller's 
certificate  conclusive.  The  trial  court  there  found  that  the  notice  had 
been  in  fact  served  upon,  the  only  occupant,  and  that  finding  had  been 
unanimously  affirmed  by  the  Appellate  Division. 

Even  if  the  affidavit  of  service  filed  with  the  comptroller  is  good  as 
proof  of  the  service,  it  cannot  be  of  any  effect  to  show  that  the  affiant 
could  not  ascertain  that  there  were  any  other  occupants.  The  stat- 
ute does  not  require  such  a  statement  to  be  contained  in  the  affidavit 
That  statement  is  not  the  statement  of  a  fact.  Nor  does  it  disclose 
the  source  of  the  affiant's  information. 

In  view  of  the  decision  that  has  been  reached,  it  is  unnecessary  to 
consider  whether  the  act  would  be  constitutional  if  it  made  the  comp- 
troller's certificate  conclusive  proof  of  the  service. 

The  plaintiff  raises  some  other  questions  which  it  is  deemed  un- 
necessary to  consider.  It  may  be  noted,  however,  in  passii^f,  that 
the  plaintiff's  claim  that  the  deeds  from  the  state  to  Overton  and 
from  Overton  to  Nunez  are  champertous,  under  section  225  of  the 
Real  Property  Law  of  1896  (Laws  1896,  c.  547),  is  not  answered  by 
the  case  of  People  v.  Turner,  145  N.  Y.  451-461,  40  N.  E.  400.  The 
statute  involved  in  that  case  was  the  Forest  Preserve  Act  (chapter 
283,  Laws  of  1885),  and  under  its  provisions  the  possession  of  the 
state  was  deemed  to  be  actual.  That  act,  however,  applies  only  to 
lands  in  certain  specified  counties,  and  does  not  affect  lands  in  the 
county  of  Kings. 

Nor  do  the  provisions  of  section  133  of  the  Tax  Law  of  1896  an- 
swer the  plaintiff's  contention.  They  relate  only  to  "wild,  vacant  and 
forest  lands  to  which  the  state  holds  title,"  and  which  after  the  pre- 
scribed advertising  are  deemed  to  be  "in  the  actual  possession  of  the 
comptroller." 

The  plaintiff  is  entitled  to  judgment.  If  there  is  any  difference  of 
opinion  as  to  whether  the  verdict  of  the  jury,  directed  by  the  court, 
shall  be  deemed  a  general  or  a  special  verdict,  or  whether  findings 
should  be  made,  the  question  can  be  presented  on  the  settlement  of 
the  papers,  notice  of  which  should  be  given. 

Judgment  accordingly. 
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PAGE  V.  TOHALEN  et  aL 
(Supreme  Court,  Special  Term,  Orleans  County.    Tune,  19^17.) 

1.  JUDOUKNT  ^=»14S(2) — DEFAXTLT — SHOWING  OF  MeBITOBIOTTS  DEFENSE. 

On  application  to  excuse  a  default,  defendant  must  show,  as  a  con- 
dition precedent  to  relief,  facts  establishing  a  meritorious  defense,  and 
an  affldayit  of  merits  alone  is  not  sufficient 

2.  JuDouxNT  ^=>160 — Default — ElxctrsE — Affidavit  of  Mekits. 

The  allegation,  in  the  moving  alBdavits  in  support  of  defendants'  ap- 
plication to  excuse  a  default,  that  deponent,  from  the  various  documents 
in  bis  possession,  was  satisfied  that  defendants  had  a  good  and  substantial 
defense  upon  the  merits,  was  not  good,  even  as  an  affidavit  of  merits. 

Action  by  Thomas  Page  against  Nathan  Yohalen  and  Joseph  Dia- 
mond.   On  motion  to  excuse  defendants'  default.    Motion  denied. 

Thomas  A.  Kirby  and  Charles  G.  Signer,  both  of  Albion,  for  de- 
fendants. 

COLE,  J.  It  appears  from  the  affidavits  used  on  the  motion  that 
the  action  is  brought  to  recover  for  goods,  wares,  and  merchandise 
sold  and  delivered.  Soon  after  the  service  of  the  summons  and  com- 
plaint, the  defendants  brought  an  action  in  the  county  of  Bronx  to 
recover  damages  for  breach  of  the  same  contract  out  of  which  the 
cause  of  action  set  forth  in  the  complaint  herein  arose.  The  said  de- 
fendants also  answered  in  this  action.  The  plaintiff  thereafter  served 
an  amended  complaint,  alleging  the  sale  and  delivery  of  these  articles, 
and  alleging  facts  excusing  the  failure  to  deliver  the  balance  under  the 
contract.    The  defendants  failed  to  answer  the  amended  complaint. 

The  defendants  alleged  in  their  affidavits  that  the  failure  to  serve 
the  answer  to  the  amended  complaint  was  due  to  an  inadvertence  and 
to  the  loss  of  a  memorandum  slip  in  the  office  of  the  defendant's  at- 
torneys. In  the  action  in  the  county  of  Bronx  in  which  these  de- 
fendants are  plaintiffs,  the  complaint  contains  the  following  allega- 
tion: 

"But,  though  the  defendant  has  delivered  341  cases,  he  has  failed  and 
refused  to  deliver  the  balance  at  all,  although  duly  demanded,  and  though 
said  period  of  delivery  has  long  since  expired." 

In  the  proposed  verified  answer  in  this  action  the  defendants  put  in 
issue  by  their  denials  the  delivery  of  these  341  cases.  In  the  affida- 
vits upon  which  the  order  to  show  cause  is  granted,  no  facts  are  stated 
showing  that  the  defendants  have  a  defense  to  the  matters  alleged  in 
the  complaint.  The  affidavit  of  one  of  the  plaintiffs'  attorneys  states 
that: 

"Deponent,  from  the  various  documents  in  his  possession,  is  satisfied  that 
the  defendants  herein  have  a  good  and  substantial  defense  upon  the  merits 
of  this  controversy,  and  desire  to  go  to  trial  In  this  case." 

[1]  The  rule  is  well  settled  that  upon  an  application  to  excuse  a 
default  the  defendant  must  show  as  a  condition  precedent  to  the 
granting  of  the  relief  facts  establishing  a  meritorious  defense,  and  an 
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affidavit  of  merits  alone  is  not  sufficient.  Rothschild  v.  Haviland,  172 
App.  Div.  562,  158  N.  Y.  Supp.  661 ;  Heischober  v.  Polishook,  152 
App.  Div.  193,  136  N.  Y.  Supp.  567;  Clews  v.  Peper,  112  App.  Div. 
430,  98  N.  Y.  Supp.  404. 

[2]  The  allegation  contained  in  the  moving  affidavits  is  not  even 
good  as  an  affidavit  of  merits,  and  no  facts  are  shown  from  which  the 
court  can  see  that  the  defendants  have  a  defense  upon  the  merits.  On 
the  contrary,  it  appears  that  in  the  proposed  verified  answer  the  de- 
fendants have  denied  the  very  thing  which  they  have  alleged  in  their 
verified  complaint  in  the  action  in  Bronx  county. 

The  motion  should  be  denied.  An  order  may  enter  accordingly, 
with  $10  costs  to  the  plaintiff. 


KOROSaX)FF  V.  TIMME  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  15.  1917.) 

DiBCOTEKT  ®=»32 — Right  to — Examination — Good  Faith. 

In  an  action  for  breach  of  warranty  of  goods,  general  denial  must  be 
understood  to  relate  to  the  legal  effect,  rather  than  to  a  flat  denial  of 
actual  occurrences  alleged,  and  there  is  no  sound  ground  for  Inferring 
that  the  examination  of  defendant  before  trial  Is  sought  In  bad  faith. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joe  Korostoff  against  Edward  F.  Timme  and  Otto 
Timme.  From  an  order  vacating  an  order  for  examination  of  de- 
fendants before  trial,  plaintiff  appeals.  Order  reversed,  and  exam- 
ination ordered. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY,  JJ. 

Isaac  Steinhaus,  of  New  York  City,  for  appellant 
Leonard  J.  Langbein,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  action  is  brought  to  recover  for  breach  of  war- 
ranty of  certain  goods  alleged  to  have  been  sold  by  defendants  to 
plaintiff;  such  breach  consisting  of  the  alleged  presence  of  latent 
defects  arising  out  of  the  process  of  manufacture  and  the  use  of 
defective  materials.    The  answer  is  merely  a  general  denial. 

The  learned  judge  below  was  of  ofHnion  that  under  these  circum- 
stances it  was  "hardly  possible  to  suppose  that  any  examination  of 
the  defendants  will  aid  in  the  establishment  of  the  plaintiff's  cause," 
and  that  consequently  the  examination  was  sought,  not  for  the  legiti- 
mate purpose  for  which  it  is  permitted  by  the  Code,  but  solely  for 
the  cross-examination  of  the  defendants  in  advance  of  the  triaL  The 
cases  in  which  that  conclusion  has  been  reached,  however,  are  few, 
and  are  generally  limited  to  instances  where  a  single,  simple,  isolated 
fact  or  conversation  is  at  issue.  See,  for  example,  Skolny  v.  Richter, 
132  App.  Div.  680,  117  N.  Y.  Supp.  297;  Brucato  v.Sciortino  (Sup.) 
159  N.  Y.  Supp.  645. 
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The  instant  case  seems  to  me  to  fall  clearly  within  the  cSstinction 
pointed  out  by  Mr.  Justice  Lehman  in  Kornbluth  v.  Isaacs,  affirmed  on 
his  opinion  in  149  App.  Div.  108,  133  N,  Y.  Supp;  737,  that,  where 
a  continued  course  of  conduct  or  series  of  acts  or  facts  is  involved, 
the  denial  must  be  understood  to  relate  to  the  legal  effect,  rather  than 
.  to  imply  a  flat  denial  of  actual  occurrences  alleged  by  the  opposite 
party.  Under  such  circumstances,  there  is  no  sound  ground  for  in- 
ferring that  the  examination  of  the  adverse  party  is  sought  in  bad 
faith. 

Order  reversed,  with  $10  costs -and  disbursements  to  appellant,  and 
examination  set  for  October  22,  1917/  at  the  same  hour  and  place  as 
in  the  original  order.    All  concur. 


LEVIN  V.  NEW  ENGLAND  CASUALTY  CO. 
(Supreme  Court,  Appellate  Term,  First  D^artmenL    October  26,  1917.) 

InSUBANCB  «=»514 — LlABIUTY  Irburanck. 

Under  policy  Insuring  plaintiff  to  the  extent  of  $R,000  against  acci- 
dents In  the  operation  of  his  automobile,  but  imposing  no  obligation  to 
settle  outside  of  court,  after  insured  had  been  sued  for  $25,000,  insurer 
began  negotiations  for  a  settlement  of  the  suit,  claimant  finally  agree- 
ing to  accept  $3,150,  which  Insurer  refused  to  pay,  unless  insured  con- 
tributed 1750,  threatening  to  allow  the  case  to  go  to  trial,  and  subject  in- 
sured to  the  hazards  of  having  a  verdict  against  him  in  excess  of  the 
$5,000  limit  of  the  policy.  Seld,  that  Insured  had  no  cause  of  action  for 
the  $750  so  paid;  insurer's  conduct  not  amounting  to  a  coercion,  or 
violation  of  the  terms  of  the  policy. 

Ordway,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  Levin  against  the  New  England  Casualty  Com- 
pany. From  a  judgment  entered  upon  a  verdict  directed  by  the  court, 
defendant  appeals.  Judgment  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 

See,  also,  160  N.  Y.  Supp.  1041. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY, JJ. 

Menkel  &  Hinckley,  of  New  York  City  (Ajithony  M.  Menkel  and 
William  Cocks,  Jr.,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers  and 
Morse  Sable  Hirsch,  both  of  New  York  City,  of  counsel),  for  re* 
spondent. 

PHILBIN,  J.  The  plaintiff  sued  to  recover  the  sum  of  $750,  which 
he  contributed  to  the  settlement  of  a  claim  against  him,  and  which 
he  asserts  should  have  been  wholly  paid  by  defendant  under  its  policy. 
The  defendant  offered  no  proof  on  the  trial,  and  the  court  directed 
a  verdict  in  favor  of  the  plaintiff. 

The  plaintiff  was  insured  by  the  defendant  against  accidents  oc- 

4s>For  other  casea  see  ume  topic  ft  KET-NUMBEH  In  all  Ker-Numbered  DlgesCa  &  ludexea 


Digitized  by 


Google 


J 056  168  NBW  TOBK  BUPPLEMENT  (Sup.  Ct. 

curring  in  relation  to  the  operation  of  plaintiff's  automobile.  Dur- 
ing the  life  of  the  policy  a  person  was  injured  through  the  operation 
of  the  automobile,  and  later  brought  suit  against  this  plaintiff  for 
$10,000,  which  was  subsequently  increased  to  $25,000.  The  defend- 
ant's liability  to  this  plaintiff  was  limited  to  $5,000  under  the  terms  of 
the  policy.  The  defendant  began  negotiations  for  the  settlement  of 
said  suit,  which  dragged  along  till  the  eve  of  trial,  when  the  plaintiff, 
being  informed  of  the  negotiations,  consulted  his  own  attorneys  at 
the  suggestion  of  the  attorneys  for  the  defendant.  The  claimant  final- 
ly agreed  to  accept  $3,150  in  full  settlement  of  his  claim.  The  de- 
fendant refused  to  pay  more  than  $2,400,  and  took  the  position  that, 
if  plaintiff  wanted  to  so  dispose  of  the  case  against  him,  he  would  have 
to  pay  the  balance  necessary  to  make  up  the  $3,150. 

The  plaintiff  paid  such  balance,  and  now  demands  reimbursement 
from  the  defendant,  on  the  ground  that  the  latter  had  agreed  under 
its  policy  to  pay  any  loss  that  plaintiff  might  sustain,  not  exceeding 
$5,000.  He  also  claims,  in  substance,  that  he  was  coerced  into  pay- 
ing the  $750  because  of  defendant's  refusal,  and  the  belief  that,  if 
the  accident  case  went  to  trial,  a  recovery  would  be  had  for  a  sub- 
stantial sum  exceeding  the  amount  for  which  the  defendant  agreed 
to  indemnify  him.  There  is  no  question  that  the  defendant  was  pre- 
pared to  defend  the  suit  and  to  fulfill  the  obligations  of  its  policy, 
except  in  so  far  as  plaintiff  claims  its  refusal  to  pay  a  larger  sura  in 
settlement  was  a  violation  of  its  duty.  The  defendant  was  under 
no  duty  to  settle  the  claim.  The  policy  gave  it  the  option  of  contest- 
ing it,  if  it  saw  fit  to  do  so.  It  had  the  right  to  await  the  decision  of 
the  court  as  to  the  claimant's  demand,  or  to  pay  such  sum  in  settle- 
ment as  it  saw  fit.  The  plaintiff  apparently  believed  that  it  was  to 
his  interest  to  settle,  rather  than  face  the  uncertainty  of  a  trial  and 
a  possible  verdict  against  him,  part  of  which  he  might  have  to  pay. 
I  think  the  defendant  was  acting  strictly  within  its  rights  and  in 
observance  of  the  contract  of  insurance,  and  that  the  plaintiff  failed 
to  make  out  a  case  of  coercion  or  violation  of  the  policy. 

Judgment  reversed,  with  costs,  and  coiiq>laint  dismissed,  with  costs. 

BIJUR,  J.  (concurring).  I  concur  with  the  views  expressed  by  Mr. 
Justice  PHILBIN.  I  cannot  find  in  the  policy  of  insurance  any  ob- 
ligation, express  or  implied,  on  the  part  of  the  defendant  to  settle  out- 
side of  court  a  claim  made  against  the  plaintiff,  nor  to  pay  any  partic- 
ular proportion  of  such  a  settlement.  Indeed,  in  the  last  analysis 
it  is  rather  difiicult  to  understand  how  such  an  obligation  could  be 
imposed,  without  a  very  definite  and  detailed  understanding  in  ad- 
vance. The  obligation  of  the  defendant  is,  in  substance,  to  indemnify 
the  plaintiff  up  to  a  certain  fixed  amount,  and  in  the  event  of  suit 
brought  to  defend  that  suit.  If  one  or  the  other  party  to  the  contract 
deems  it  advisable  to  settle  the  claim,  either  before  or  during  the 
course  of  litigation,  that  is  a  matter  for  further  convention  between, 
them.  Moreover,  we  must  not  lose  sight  of  the  fact  that  a  mere  will- 
ingness, or  even  desire,  to  settle,  cannot  be  concretely  considered  apart 
from  the  question  of  the  amount  to  be  paid  by  the  respective  parties. 
There  are  few  litigations  which  would  not  be  settled,  were  it  not  for 
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the  question  of  amounts.  It  follows,  therefore,  that  in  the  instant 
case  the  assumption  that  defendant  acted  in  bad  faith  is  based 
on  the  conviction  that  its  conduct  was  not  nice,  or  impolitic,  rather 
than  upon  any  breach  on  its  part  of  an  obligation,  express  or  implied, 
undertaken  by  it  toward  the  plaintiff. 

While  it  is  true  that  in  Brassil  v.  Maryland  Co.,  210  N.  Y.  235,  104 
N.  E.  622,  L.  R.  A.  191 5A,  629,  reference  is  made  to  "the  obligaticfli 
of  good  faith  in  carrying  out  what  is  written,"  it  is  plain  that  the  de- 
cision is  based  upon  the  notion  that  the  defendant  violated  a  term 
which,  under  the  circumstances,  the  court  thought  should  be  implied 
in  the  agreement.  Indeed,  in  referring  to  the  Brassil  Case  in  a  sub- 
sequent decision  (Mason-Henry  Press  v.  .lEtna  Co.,  211  N.  Y.  489, 
498,  105  N.  E.  826,  828),  Hiscock,  J.,  says: 

"The  case  Is  entirely  unlike  •  •  •  Brassil  v.  Maryland  Casualty  Co., 
210  N.  Y.  235  [104  N.  E.  622,  L.  K.  A.  1915A,  629].  There  the  insuring  com- 
pany pursued  a  course  ■  which  we  regarded  as  In  violation  of  its  contract  and 
as  most  unfair  toward  the  insured." 

The  peculiar  character  of  the  circumstances  in  the  Brassil  Case  is 
exemplified  by  the  description  of  them  by  Mr.  Justice  Werner  in  the 
opinion  at  page  241  of  210  N.  Y.,  page  624  of  104  N.  E.  (I*.  R.  A. 
1915A,  629),  where  he  says: 

"Having  thus  effectually  tied  the  plaintiff  hand  and  foot,  the  defendant 
left  him  to  continue  the  fight  as  best  he  could." 

In  the  instant  case  no  such  situation,  nor  anything  similar,  is  dis- 
closed. Plaintiff's  complaint,  translated  into  plain  business  terms, 
amounts  to  this:  That  the  defendant,  in  estimating  all  the  chances 
of  the  litigation,  concluded  that  it  would  be  a  fair  settlement  of  the 
claim  to  give  the  claimant  $3,150,  provided  it  should  be  called  upon 
to  pay  only  $2,400  of  this  amount  and  the  plaintiff  the  remaining  $750 
in  adjustment  of  their  respective  potential  liabilities.  I  know  of  no 
reason  why  the  defendant  was  not  perfectly  free  to  take  this  view, 
in  the  absence  of  either  statutory  or  contractual  inhibition. 

While  the  plaintiff  claims  that  he  was  under  duress,  it  is  evident 
that  he  was  under  none.  The  defendant  neither  threatened  nor  sug- 
gested that  it  would  withdraw  in  any  wise  from  its  contractual 
obligation  to  defend  the  suit  to  the  utmost  of  its  ability  and  in  the 
utmost  good  faith.  Having  made  a  bargain  in  perfect  freedom,  plain- 
tiff seeks  to  withdraw  from  it,  and  place  the  entire  burden  on  the 
defendant,  although  from  the  very  nature  of  the  case,  from  the  amount 
of  the  entire  claim  as  put  forward,  and  from  the  terms  of  the  con- 
tract between  plaintiff  and  defendant,  it  was  potentially  liable  for  only 
a  part. 

Neither  Brunswick  Realty  Co.  v.  Frankfort  Ins.  Co.,  99  Misc.  Rep. 
639,  166  N.  Y.  Supp.  36,  nor  Wisconsin  Zinc  Co.  v.  Fidelity  &  De- 
posit Co.,  162  Wis.  39,  155  N.  W.  1081,  seem  to  me  to  have  any 
material  application  to  the  instant  case.  In  the  first  place,  both  of  - 
these  cases  arose  purely  on  a  question  of  pleading,  and,  as  is  said 
in  the  Wisconsin  case,  at  page  53  of  162  Wis.,  at  page  1087  of  155 
N.  W. : 

"Pleadings  are  now  construed  on  demurrer  with  exceealng  liberality." 
ldeN.Y.S.— 87 
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In  both  cases  the  sufficiency  of  the  complaint  was  challenged  on  de- 
murrer. In  both,  therefore,  plaintiff  was  accorded  the  maximum 
weight  which  his  allegations  might  bear.  In  both  cases  the  plaintiff 
appeared  as  the  one  desirous  of  settling  the  case,  and  since,  by  the 
terms  of  the  contract,  he  was  forbidden  to  make  such  settlement  with- 
out the  consent  of  the  defendant,  some  form  of  reasonable  co-opera- 
tion on  the  part  of  the  defendant  toward  a  settlement  might  be  im- 
plied, at  least  sufficient  to  warrant  the  requirement  that  the  com- 
pany should  in  that  respect  act  in  good  faith.  In  view  of  these  con- 
siderations, and  the  vigor  of  the  allegations  in  the  complaint  in  both 
cases,  we  can  understand  how  the  demurrers  thereto  might  there  be 
overruled  without  establishing  any  such  principle  as  that  appealed 
to  by  the  plaintiff  in  the  instant  case.  Referring  to  these  allegations, 
the  court,  in  the  Wisconsin  case,  at  page  54  of  162  Wis.,  at  page  1087 
of  155  N.  W.,  said: 

"While  the  defendant  had  the  right  to  consult  what  It  deemed  to  be  Its 
own  Interest  In  making  a  settlement,  It  could  not  abuse  the  power  vested  In 
it,  and  recklessly  and  contumaciously  refuse  to  settle,  if  it  was  apparent  that 
in  all  reasonable  probability  Its  conduct  would  not  only  result  In  damage 
to  the  plaintiff,  but  also  in  loss  to  Itself.  Neither  could  It  exercise  the  right 
conferred  for  the  purpose  of  perpetrating  a  fraud  on  the  plalntUt." 

Although  the  Supreme  Court  of  Wisconsin  sustained  the  cause  of 
action  referred  to,  the  discussion  of  the  two  other  causes  of  action  in 
the  same  complaint,  substantially  for  the  same  relief,  indicates  its 
grave  doubt  whether  any  cause  of  action  could  in  fact  be  proved. 
In  the  instant  case  the  proofs  have  been  submitted,  and  to  my  mind 
they  fall  entirely  short  of  establishing  any  cause  of  action. 

The  judgment  should  therefore  be  reversed,  and  the  complaint  dis- 
missed, with  costs. 

ORDWAY,  J.  (dissenting).  I  dissent.  The  defendant  insists  upon 
.the  strict  letter  of  the  contract,  in  order  to  defeat  its  spirit  and  in- 
tent. Its  conduct  placed  the  plaintiff  in  a  position  where  he  \>ras 
virtually  compelled  to  pay  part  of  the  loss  which  he  was  insured 
against,  and  which  he  had  the  right  to  expect  that  the  defendant  would 
bear.  This  was  neither  fair  nor  just,  nor  in  accordance  with  the 
intent  of  the  parties.  As  was  said  by  the  Court  of  Appeals  in  a  some- 
what similar  case  (Brassil  v.  Maryland  Casualty  Co.,  210  N.  Y.  235, 
240,  241,  104  N.  E.  622,  624  [h.  R.  A.  1915A,  629]),  where  the  de- 
fendant also  relied  upon  the  strict  letter  of  the  contract : 

"The  mere  statement  of  this  unique  ^tuation  Indicates  that  the .  true 
measure  of  the  rights  of  the  plaintiff  on  the  one  hand  and  of  the  obllgatiois 
of  the  defendant  on  the  other  is  not  to  be  found  In  the  letter  of  the  con- 
tract of  insurance.  That  contract,  by  Its  very  terms,  was  designed  to  ex- 
clude any  such  liability.  But  there  Is  a  contractual  obligation  of  universal 
force  which  undeilies  all  written  agreements.  It  Is  the  obligation  of  good 
faith  In  carrying  out  what  is  written.  The  defendant's  failure  to  observe 
■  this  requirement  of  the  contract  in  suit  is  the  thing  upon  which  Its  Uabillty 
imay  safely  be  predicated." 

In  that  case  the  court  went  on  to  say  (210  N.  Y.  241,  242,  104  N.  E. 
624): 

"in  the  light  of  these  conditions,  it  is  idle  to  -look  to  the  letter  of  the  In- 
surance contract  for  the  measure  of  the  defendant's  liability,  and  the  tact 
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tbat  there  are  no  precedents  for  such  an  action  as  tbls  Is  a  very  impressive 
indication  of  the  unusual  and  inequitable  attitude  of  the  defendant.  With- 
out attempting  to  further  characterize  the  defendant's  position,  It  Is  enough 
to  say  that  it  would  be  a  reproach  to  the  law  if  there  were  no  rtmedy  for  so 
obTlous  a  wrong  as  was  inflicted  upon  this  plaintiff.  His  rights,  as  we  have 
said,  go  deeper  than  the  mere  surface  of  the  ccmtract  written  for  him  hy  the 
defendant  Its  stipulations  Impose  obligations  based  upon  those  principles 
of  fair  dealing  which  enter  Into  every  contract"  ' 

Undoubtedly  the  defendant  had  the  right  either  to  defend  the  suit 
against  this  plaintiff  or  to  settle  it  at  its  option,  but  since  it  had  by  its 
contract  deprived  the  plaintiff  of  any  right  to  himself  either  defend 
the  suit  or  settle  it,  or  to  interfere  with  the  matter  in  any  way,  it  was 
bound  to  use  the  utmost  good  faith  towards  him  in  handling  the 
matter.  Instead  of  doing  so,  it  practically  used  its  legal  rights  and 
powers  as  a  club  to  compel  the  plaintiff  to  pay  a  portion  of  the  loss 
against  which  it  had  indemnified  him.  By  not  denying  the  testimony 
of  the  plaintiff  and  his  witnesses,  it  concedes  that  it  represented  to  him 
that  he  was  practically  certain  to  lose  the  case  against  him,  and  that 
it  was  practically  sure  that  there  would  be  a  very  large  verdict  against 
him,  much  in  excess  of  $5,000,  of  which  he  would  pei^onally  have  to 
bear  the  excess  over  that  amount,  which  was  the  limit  of  the  policy  of 
insurance,  and  that  the  proposed  settlement  for  $3,150  was  a  reason- 
able and  wise  settlement,  and  a  settlement  which  ought  to  be  made. 
At  the  same  time  it  informed  him  that,  no  matter  for  what  amount  a 
settlement  could  be  made,  it  would  refuse  to  make  it  or  agree  to  itj 
unless  the  plaintiff  would  contribute  one-third  of  the  amount  of  th« 
settlement,  and  threatened  to  try  the  case,  although  the  result  would  al- 
most certainly  be  a  loss  both  to  it  and  to  the  plaintiff,  unless  he  would 
contribute  to  the  settlement ;  in  other  words,  it  threatened  to  subject  both 
plaintiff  and  itself  to  almost  certain  additional  loss,  unless  plaintiff  wo^uld 
pay  part  of  the  amount  of  the  settlement.  The  plaintiff  desired  and  re- 
quested that  the  settlement  should  be  made,  and  naturally  claimed 
that  the  defendant  should  pay  the  full  amount  thereof,  it  being  less 
than  the  limit  of  the  insurance;  but,  on  the  defendant's  refusing  to 
make  the  settlement,  unless  he  would  contribute  the  sum  of  $750,  he 
paid  that  amount  to  the  defendant  under  protest,  and  the  settlement 
was  made.  In  my  opinion,  this  was  a  clear  misuse  of  the  defendant's 
powers  under  the  contract  of  insurance;  it  showed  a  lack  of  good 
faith  on  defendant's  part,  and  amounted  to  coercion  and  a  fraud  upon 
the  plaintiff,  which  entitles  him  to  recover  the  amount  so  paid  by  him. 

The  conclusion  which  I  have  reached  is  sustained  by  the  cases  of 
Brunswick  Realty  Co.  v.  Frankfort  Insurance  Co.,  99  Misc.  Rep.  639, 
166  N.  Y.  Supp.  36,  and  Wisconsin  Zinc  Co.  v.  Fidelity  &  Deposit 
Co.,  162  Wis.  39,  54,  155  N.  W.  1081,  1087.  In  the  latter  case  the 
court  said : 

"While  the  defendant  bad  the  right  to  consult  what  it  deemed  to  be  Its 

own  interest  in  making  a  settlement,  it  could  not  abuse  the  power  vested  in 
it,  and,  recklessly  and  contumaciously  refuse  to  settle,  if  It  was  apparent 
that  In  all  reasonable  probability  its  conduct  would  not  only  result  in  dam- 
age to  the  plaintiff,  but  also  in  loss  to  Itself." 
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HIGGINS  &  HIGGINS,  Inc.,  t.  CRANE  et  aL 

(Supreme  C!ourt,  Appellate  Term,  First  Department    October  26,  1917.) 

Appbal  and  Ebbob  €=1066 — Review — Habhless  Ebbob — ^Iwbtbtjctiows. 

Relative  to  personal  liability  of  attorneys,  sued  for  balance  of  price  of 
printing  In  a  client's  case,  the  fact  sbown,  that  a  number  of  Mils  for 
the  work  were  rendered  from  time  to  time,  charged  to  the  attorneys  per- 
sonally, and  paid  by  them  with  their  own  check.  Is  conduct  significant  of 
some  understanding  as  to  their  obligation,  so  that  an  InstmctliHi  that 
liability  can  only  be  shown  by  "word"  was  prejudicial. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Higgins  &  Higgins,  Incorporated,  against  Charles  B. 
Crane  and  others,  partners  as  Crane,  Woodward,  Shonk  &  Fiero.  From 
a  judgment  on  a  verdict  for  defendants,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY,  JJ. 

John  E.  O'Brien,  of  New  York  City,  for  appellant 
.   Charles  E.  Healy,  of  New  York  City  (Ernest  J.  EUenwood,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  Defendants  were  attorneys  for  a  corporation.  Between 
September,  1915,  and  October,  1916,  they  directed  plaintiff  to  do  cer- 
tain printing  of  "cases  on  appeal"  and  briefs.  This  work  was  in  cases 
in  which  the  client  referred  to  was  a  party.  The  instant  action  involves 
the  personal  liability  of  the  defendants  for  some  of  this  printing,  which 
had  not  been  paid  for. 

The  learned  judge  below,  after  referring  to  the  rules  of  law  relating 
to  the  liability  of  principal  and  agent,  respectively,  repeatedly  charged 
the  jury  that  an  attorney  "is  not  responsible  for  any  work,  *  *  * 
except  where  the  attorney  expressly  promises  to  assume  individual 
responsibility."  To  this  charge  plaintiff's  counsel  excepted,  and  asked 
the  court  below  to  charge  "that  a  promise  may  be  implied  by  the  con- 
duct of  the  defendants,  without  any  express  prcunise  being  made." 
The  court  acquiesced  in  this  request,  but  added;  "But  in  a  matter  of 
this  kind  I  charge  you  that  it  is  practically  impossible  to  determine 
an  express  promise  of  Hability  from  conduct,  and  therefore  it  can 
only  be  determined  by  word,"  to  which  plaintiff's  counsel  excepted. 

On  the  argument  of  this  appeal,  the  respondents  seem  to  concede 
that  this  addition  to  the  charge  was  an  incorrect  statement  of  the  law, 
but  urge  that  there  was  no  course  of  conduct  from  which  an  inference 
or  assumption  of  personal  liability  might  be  drawn,  and  that  therefore 
the  error  was  harmless.  It  need,  however,  only  be  pointed  out  that 
,quite  a  number  of  bills  for  this  work  were  rendered  from  time  to  time, 
dialled  to  the  defendants  personally,  and  paid  by  them  with  their  own 
check,  to  illustrate  that  the  conduct  of  the  parties  was  significant  of 
some  understanding  as  to  the  relation  of  the  defendants  to  the  obla- 
tion to  pay  for  the  printing.    There  were  also  numbers  of  conversations 

CssFor  oUier  caiei  ■««  same  topic  *  KEY-NCMBER  in  all  K*r-Numbcrid  OlxwU  ft  IndtZM 
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testified  to  by  both  sides,  and,  while  these  might  perhaps  be  regarded  as 
having  been  included  in  matters  referred  to  the  jury  by  the  charge  of 
the  learned  court  that  the  liability  "can  only  be  determined  by  word," 
it  was  quite  manifest  error  to  withdraw  from  the  consideration  of  the 
jury,  in  connection  with  words  spoken,  the  conduct  and  course  of 
dealings  of  the  parties  in  relation  to  the  very  matters  concerning  which 
the  conversations  took  place. 

Appellant  claims  that  error  was  also  committed  in  denying  to  it  a 
new  trial  on  the  ground  of  some  improper  conversations  between  an 
intended  witness  for  the  defendants  and  one  of  the  jurors,  with  whom 
he  was  acquainted ;  but,  as  the  judgment  must  be  reversed  for  the  er- 
ror above  referred  to,  the  incident  requires  po  further  consideration. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
alnde  the  event    Ail  concur. 


GliASSBEBG  v.  BEISS  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    October  26,  1917.) 

Masteb  and  Sibvant  €=»6 — Bmplotmbnt — Sxjtfioiejiy  of  Bvidknce. 

Evidence  of  conversation  between  defendant  employer  and  plaintiff 
salesman  held  to  make  a  prima  facte  case  that  an  employment  contract 
was  renewed  for  a  period  of  11  montbs. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  Glassberg  against  Herman  Reiss  and  Max 
Reiss,  copartners  trading  as  Reiss  Bros.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY,  JJ. 

.  David  H.  Sloane,  of  New  York  City,  for  appellant 

David  Stemlicht,  of  New  York  City  (Maurice  Neckritz,  of  New 
York  City,  of  counsel),  for  respondents. 

PHILBIN,  J.  The  plaintiff  sues  on  an  alleged  oral  agreement  of 
employment.  The  defense  is  a  general  denial.  The  plaintiff  had  been 
employed  for  a  season,  extending  from  July  1st  to  June  1st,  prior 
to  file  one  for  which  he  claims  the  agreement  in  question  was  made. 

The  plaintiff  testified  that,  after  the  previous  employment  with  de- 
fendants terminated,  he  had  a  conversation  with  the  defendant  Her- 
man Reiss.  The  plaintiff  asked  if  defendants  were  ready  to  give  him 
their  line  for  the  following  season,  and  was  answered,  "I  guess  you 
will  get  it;"  and  defendant  told  plaintiff  to  see  him  again  in  about 
a  week.  Plaintiff  did  so,  and  told  defendant  that  he  was  ready  to  go 
on  the  road,  and  asked  if  his  line  could  be  ready  for  him.  The  de- 
fendant answered  he  was  not  sure ;  he  might  have  it  ready.  Between 
June  25th  and  July  1st,  when  plaintiff  said  he  was  going  on  the  road 
and  asked  for  samples,  the  defendant  said : 

"I  haven't  got  the  samples  ready;  but  when  you  return  from  the  road, 
you  Bolidt  the  same  accounts  that  you  solicited  for  me  the  preceding  year." 
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!Later  in  June  defendant  said  that,  when  plaintiff  returned  from 
the  road,  he  was  to  see  plaintiflf's  buyers — ^all  the  accounts  that  plain- 
tiff sold  in  1915  and  1916— to  see  them  when  they  came  to  New  York. 
He  furtlier  said  plaintiff  was  to  get  3  per  cent,  on  all  business  and 
reorders  for  the  year — on  the  accounts  he  had  opened  for  the  pre- 
vious year.  Proof  was  submitted  as  to  the  amounts  sold  by  defend- 
ants to  the  customers  from  whom  plaintiff  had  obtained  orders  in 
the  preceding  season.  The  plaintiff  saw  the  defendant  in  the  latter 
part  of  July,  when  he  returned  from  the  road,  and  asked  him  for 
some  cards  of  the  firm,  which  were  given  to  him.  In  answer  to  a 
question,  he  was  told  his  samples  were  ready.  The  next  day  the  de- 
fendant told  plaintiff  that  the  defendants  were  not  in  a  position  to 
handle  the  business  plaintiff  had  gotten  for  them  the  preceding  year. 
The  plaintiff  protested,  saying  that  he  should  have  been  so  told  be- 
fore he  went  on  the  road,  and  that  he  had  lost  his  season.  The  de- 
fendants, however,  refused  to  give  him  their  line  of  samples. 

I  think  the  plaintiff  made  out  a  prima  facie  case  of  hiring  for  the 
season,  beginning  on  July  1,  1916,  and  ending  June  1,  1917,  and  that 
it  was  error  to  dismiss  the  complaint.  The  fact  that  the  plaintiff  had 
been  employed  the  preceding  season  by  the  defendants  in  the  same 
capacity  rendered  it  unnecessary  that  more  formal  and  definite  lan- 
guage should  .be  used  in  making  the  new  contract. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


KATTtBACH  v.  ARTHUR  WALKER  &  00.- 

(Supreme  Court,  Appellate  Term,  First  Department.     October  26,  1917.) 

1.  Masteb  and  Servant  ®=»80(SJ — Compensation — Actions — ISvidbncb — ^Ad- 

missibility, 

In  a  servant's  action  for  commissions  on  goods  sold  on  orders  to  be 
conflrrued  by  defendant,  it  was  error  to  exclude  evidence  of  defendant's 
manager  as  to  whether  the  orders  bad  been  coniirmed. 

2.  EviDENCjB  «=>471(2) — Opinion  Evidence. 

In  a  servant's  action  for  commissions,  where  testimony  as  to  the  num- 
ber and  amount  of  orders  and  the  amount  of  goods  delivered  and  unde- 
livered had  been  given,  it  was  error  to  allow  a  witness  to  state  that  he 
had  been  In  court  during  the  testimony,  had  noted  all  figures,  and  then 
to  state  what  the  amounts  were  to  refresh  the  Jury's  mem<yy. 

3.  Appeal  and  Eerok  ©=31050(1) — IIabmless  Ebbor. 

Error  In  permitting  the  master's  representative  to  state  the  meaning 
of  the  words  "approved  houses"  in  the  contract,  there  being  no  apparait 
ambiguity  in  such  words,  was  harmless,  where  the  answer  was  merely 
that  the  term  meant  houses  which  defendant  checked. 

4.  Masteb  and   Sebvant   <S=>80(14) — Actions   fob  Compensatiok — iNswoo- 

TIOSS. 

In  a  servant's  action  for  commissions  under  contract  to  pay  commis- 
sions on  goods  delivered  and  accepted,  it  was  error  to  refuse  instruction 
that,  if  defendant  delivered  or  offered  to  deliver  In  good  faith  the  m€^ 
chandlse  shown  by  the  order  and  the  purchaser  refused  to  accept  the 
goods,  plaintiff  could  not  recover  commissions. 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  James  N.  Kaulbach  against  Arthur  Walker  &;  Co.  From 
judgment  for  plaintiff,  and  order  denying  motion  for  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1917,  before  BITUR,  PHILBIN,  and  ORD- 
WAY,  JJ. 

Abr.  A.  Silberberg,  of  New  York  City,  for  appellant. 
Benjamin  I.  Shiverts,  of  New  YoA:  City,  for  respondent. 

PHILBIN,  J.  Plaintiff  sues  to  recover  commissions  alleged  to  be 
due  under  a  contract  of  employment.  The  contract  was  made  in 
writing  and  read  as  follows : 

"August  25,  1914.  Agreement  made  the  25th  Inst  between  Arthur  Walker 
&  Co.,  Inc.,  and  J.  N.  Kaulbach,  for  six  months  (6  mos.),  on  the  basis  of  2% 
(two  per  cent)  commission  on  goods  sold  and  delivered  to  approved  houses, 
and  a  drawing  account  of  $100 — one  hundred  dollars— per  month  against 
commissions,  subject  to  two  months'  notice  on  either  side.  Mr.  J.  N.  Kaul- 
bach to  give  the  whole  of  his  time,  and  attention  to  our  line.  [Signed]  Artiiur 
Walker  &  Co.,  Inc.  Douglas  O.  Walker.    J.  N.  Kaulbach." 

The  complaint  charges  that  the  defendant  delivered  only  a  part  of 
the  merchandise  sold  by  plaintiff,  and  neglected  and  refused  to  deliver 
the  balance  without  reason  and  just  cause,  and  that  by  reason  there- 
of, the  plaintiff  became  entitled  to  commissions  of  $2,/97.93,  less  the 
svun  of  $669.37,  theretofore  paid  plaintiff.  Judgment  for  $2,000  only 
was  demanded.  The  defendant  admitted  the  making  of  the  contract, 
and  that  plaintiff  sold  goods  pursuant  thereto,  but  denied  that  he  was 
entitled  to  recover  the  amount  of  commissions  sued  for,  and  pleaded 
an  account  stated. 

Substantially  the  whole  controversy  on  the  trial  related  to  the  fail- 
ure of  the  defendant  to  make  the  deliveries,  as  above  claimed,  and 
the  right  of  plaintiff  to  commissions  on  the  orders  for  the  goods,  not- 
withstanding nondelivery.  There  was  a  great  deal  of  testimony  given 
on  behalf  of  plaintiff  in  relation  to  the  orders  not  filled,  which  tended 
to  establish  that  the  goods  were  not  delivered  because  they  did  not 
comply  with  the  orders,  or  other  reasons  chargeable  against  the  de- 
fendant. The  attempt  of  the  defendant  to  meet  the  issue  thus  raised 
was  for  the  most  part  unsuccessful,  because  the  evidence  offered  by 
it  to  that  end  was  properly  rejected  by  the  court,  on  objection,  as 
incompetent' 

[  1  ]  In  the  instance  of  the  customer  Alex.  Horvitz  &  Son,  however, 
the  order  was  given  "only  to  be  confirmed  on  shipment  of  sample 
pieces."  It  was  not  shown  that  there  had  been  such  confirmation,  and 
yet  the  transaction  formed  one  of  the  items  submitted  to  the  jury  in 
relation  to  plaintiff's  claim  for  commissions.  The  court,  on  plaintiff's 
objection,  refused  to  allow  the  defendant's  vice  president  to  answer 
a  question  as  to  whether  the  order  had  been  confirmed.  It  was  also 
error  to  sustain  an  objection  by  plaintiff  to  a  question,  asked  defend- 
ant's manager,  as  to  whether  the  latter  had  a  talk  with  plaintiff  about 
another  one  of  the  orders. 
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[2]  Toward  the  end  of  the  trial  a  witness  was  called  by  the  plain- 
tiff, who  testified  that  he  was  in  court  while  testimony  was  given  as 
to  the  amount  of  orders,  the  amounts  delivered,  and  the  amounts  not 
delivered,  and  had  taken  down  the  figures.  He  had  calculated  the  2 
per  cent,  commissions  upon  the  result  thus  shown.  He  was  allowed 
to  state  what  another  witness  had  testified,  and  to  give  the  net  com- 
missions to  which  plaintiff  was  entitled,  over  the  defendant's  objection 
and  exception.  The  court  stated  that  the  testimony  was  allowed  to 
permit  the  jury  to  refresh  their  memories.  The  paper  containing  the 
calculations  of  the  witness  was  received  in  evidence.  The  defendant 
objected  and  took  an  exception.  We  think  this  was  improper,  al- 
though the  court  charged  the  jury  that  the  figures  were  merely  to  re- 
fresh its  memory.  It  was  for  the  jury  to  determine  the  commissions 
and  the  propriety  of  the  items  upon  which  they  were  based,  upon 
the  testimony  given  to  that  end,  and  not  upon  the  version  of  such  tes- 
timony given  by  a  stranger. 

[3]  The  objection  made  by  defendant's  counsel  to  the  question  ask- 
ed defendant's  representative  as  to  the  meaning  of  the  words  "ap- 
proved houses"  was  well  taken,  as  there  was  no  apparent  ambiguity 
in  the  words  used.  In  view,  however,  of  the  answer,  which  merely 
stated  that  the  term  meant  houses  which  the  defendant  checked,  the 
error  was  harmless,  and  cannot  be  deemed  to  have  prejudiced  the  de- 
fendant. The  testimony  so  given  made  the  order  read  that  the  plain- 
tiff would  receive  commissions  on  goods  sold  and  delivered  to  approved 
houses  which  the  defendant  checked.  This  was  an  interpretation 
'  obviousW  to  the  advantage  of  the  defendant. 

[4]  The  defendant  asked  the  court  to  charge  that  if  it  delivered 
or  offered  to  deliver  in  good  faith  the  merchandise  shown  by  the  or- 
der, and  the  purchaser  or  customer  refused  to  accept  the  goods,  un- 
der this  particular  contract,  plaintiff  would  not  be  entided  to  commis- 
sions thereon.    The  court  said: 

"I  refuse  to  charge  the  latter  part,  as  requested  by  counsel,  for  the  reason 
that  It  does  not  embody  whether  or  not  the  goods  were  shipped  to  the  cus- 
tomers according  to  the  sample  and  the  order  obtained  by  the  plaintiff." 

The  defendant  was  entitled  to  have  the  jury  so  instructed,  and  it 
was  error  to  refuse  to  do  so.  There  is  no  need  to  discuss  the  other 
errors  in  the  record,  in  view  of  the  conclusion  reached  as  to  the  rulings 
of  the  court,  which  have  been  specified. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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DODDS  T.  CBRIBN.  >  \ 

(Supreme  Court,  Special  Term,  Ontario  County.    October  29,  191T] 

1.    CHATTEt  MOBTOAOES  <3=990 — PlLINQ SUFFICIENCY — NEGLIQENCE  OF  ClERK. 

Where  the  chattel  mortgagee  took  the  mortgage  to  the  office  of  the 

tewn  clerk  of  the  town  wherein  the  property  was  located,  and  left  it 

with  the  deputy  clerk  for  flUng,  having  paid  the  usual  fees,  and  the  clerk 

filed  It,  but  failed  to  Index  It  properly,  the  mortgage  was  sufficiently  filed. 

S.  Jcstices  of  the  Peace  ^3347(2) — Jurisdiction — Special  Acts. 

Under  Laws  1913,  c.  371,  §  238,  providing  that  Justices  of  the  peace  in 
the  town  of  Canandaigua  who  reside  within  the  city  limits  shall  con- 
tinue as  justices  of  the  peace  of  the  town,  but  shall  have  no  Jurisdiction 
over  the  territory  or  Inhabitants  within  the  city  limits,  and  section  240, 
providing  that  the  town  officers  have  Jurisdiction  only  In  that  portion 
of  tbe  town  set  apart  and  created  as  the  town  of  Canandaigua,  and  Code 
Civ.  Proc  ft  2868,  providing  that  a  Justice  must  hold  his  courts  within 
the  town  for  which  he  was  elected,  a  Justice  of  the  peace  residing  In 
the  dty  of  Canandaigua  had  no  Jurisdiction  to  foreclose  a  chattel  mort- 
gage on  property  In  the  dty  of  Canandaigua  against  a  defendant  resid- 
ing in  such  city,  though  the  Justice  maintained  Ills  ot&ce  within  such 
dty. 

Action  by  William  G.  Dodds  against  Daniel  O'Brien.  From  a  judg- 
ment of  the  justice  of  the  peace  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Willis  C.  Ellis,  of  Shortsville,  for  appellant. 
John  H.  Hicks,  of  Canandaigua,  for  respondent. 

CLARK,  J.  The  appellant  urges  that  the  judgment  herein  should  be 
reversed  for  two  reasons:  First,  that  the  justice  who  rendered  the 
judgment  appealed  from  was  a  resident  of  the  city  of  Canandaigua, 
and  not  the  town  of  Canandaigua,  and  that  the  case  was  tried  and 
judgment  rendered  in  the  city  of  Canandaigua,  and  not  in  the  town  of 
Canandaigua,  of  which  he  was  an  officer;  second,  that  the  chattel 
mortg^^e  held  by  plaintiff,  which  was  foreclosed  and  which  covered 
property  which  defendant  purchased  at  the  foreclosure  sale,  was  not 
properly  filed. 

[  1  ]  The  point  with  reference  to  the  filing  of  the  chattel  mortgage  is 
of  no  particular  importance  here.  The  evidence  shows  that  the  plaintiff 
took  the  chattel  mortgage  to  the  residence  and  office  of  the  town  clerk 
where  the  mortgagor  lived,  and  where  property  covered  by  the  mort- 

?age  was  located,  and  left  the  chattel  mortgage  with  the  deputy  clerk 
or  filing,  and  paid  the  usual  fees,  and  the  deputy  clerk  properly  filed 
it,  but  did  not  subsequently  index  it.  The  mortgagee  had  certainly  done 
all  the  law  required  of  him  when  he  took  his  mortgage  to  the  town 
clerk's  office,  and  left  it  with  the  only  person  in  charge  of  that  office 
for  filing,  and  paid  the  fees.  It  was  a  sufficient  filing,  and  if  the  cleric 
subsequently  failed  to  properly  index  the  chattel  mortgage,  the  plain- 
tiff should  not  be  permitted  to  suffer  because  of  any  omission  of  duty 
on  the  part  of  the  clerk. 

[2]  The  question  of  whether  or  not  the  justice  had  jurisdiction  to 
render  judgment  in  this  case  is  more  important.    By  chapter  371  of  the 
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Laws  of  1913,  the  city  of  Canandaigua  was  incorporated;  the  cit>' 
being  created  out  of  the  town  of  Canandaigua.  The  act  provided  for  a 
City  Court,  with  both  civil  and  criminal  jurisdiction,  but  restricted  to 
the  corporate  limits  of  the  city.  Section  238  of  the  act  provides  as  fol- 
lows: 

"The  justices  of  the  peace  of  the  town  of  Canandaigua  who  reside  within 
the  limits  of  said  city  at  the  time  this  act  takes  effect  shall  be  and  oontinue 
iis  Justices  of  the  peace  of  said  town  of  Canandaigna,  but  shall  not  have  Ju- 
risdiction over  the  territory  or  inhabitants  thereof  within  the  limits  of  said 
city,  except  as  herein  otherwise  provided." 

Section  240  of  said  act  provides : 

"If  any  town  officer  of  the  town  of  Canandaigua  at  the  time  of  the  passage 
of  this  act  shall  be  a  resident  of  the  village  of  Canandaigua,  he  shall  serve 
out  the  unexpired  term  of  his  office  as  said  officer  of  the  town  of  Canandaigna. 
except  as  herein  otherwise  provided,  and  his  successor  shall  be  a  resident  of 
the  town  of  Canandaigua  as  the  same  shall  be  constituted  on  and  after  the 
passage  of  this  act" 

Said  section  also  provides: 

"The  town  officers  of  the  town  of  Canandaigua,  except  as  otherwise  special- 
ly provided  herein,  are  continued  in  office  and  shall  have  JurisdicOon  accord- 
ing to  tbelr  respective  offices,  but  only  in  that  portion  of  the  toion  herett]/  tei 
set  apart  and  created  as  the  town  of  Canandaiffua." 

The  portion  of  section  240  of  the  act  incorporating  the  city  of 
Canandaigua  last  above  quoted  would  seem  to  be  decisive  of  the  ques- 
tion raised  on  this  appeal.  The  action  before  the  justice  was  begun 
after  the  passage  of  the  act  creating  the  city  of  Canandaigua,  and  the 
justice  who  rendered  the  judgment  was  a  resident  of  the  city  of 
Canandaigua  at  the  time  the  summons  was  issued,  and  all  proceedinp 
in  the  case  took  place  at  his  office  in  the  city  of  Canandaigua.  What- 
ever the  justice  of  the  peace  did  in  regard  to  this  case,  both  in  issu- 
ing the  summons,  trying  the  case,  and  rendering  judgment,  was  done 
in  the  city  of  Canandaigua,  which  was  outside  of  the  territory  embraced 
in  the  town  of  Canandaigua. 

It  has  long  been  held  that,  while  the  Le^slature  has  no  power  to 
abolish  the  office  of  justice  of  the  peace  in  towns,  or  shorten  their 
terms  of  office,  so  long  as  the  town  exists,  it  has  the  right  to  regulate 
or  change  the  limits  of  their  jurisdiction.  Matter  of  Gertum  v.  Board 
of  Supervisors,  109  N.  Y.  170,  16  N.  E.  328.  When  the  act  creating 
the  city  of  Canandaigua  was  passed  by  the  Legislature,  it  divided  the 
town  of  Canandaigua,  setting  off  certain  portions  thereof  which  former- 
ly constituted  the  village  of  Canandaigua  into  the  new  city  of  Canandai- 
gua; but  it  did  not  attempt  to  legislate  the  justices  of  the  peace  out  of 
office,  but  distinctly  provided  that  they  should  be  continued  in  oflSce, 
and  should  have  jurisdiction  according  to  their  respective  offices,  but 
only  in  that  portion  of  the  town  set  apart  and  created  as  the  town  of 
Canandaigua. 

After  the  election  of  the  justice  of  the  peace  who  rendered  the  judg- 
ment in  question,  the  Legislature  changed  the  botmdaries  of  his  to^vn, 
so  that  his  place  of  business  as  such  justice  and  residence  were  placed 
outside  of  the  territory  for  which  he  was  dected,  and  that  served  to 
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vacate  his  office  in  respect  to  the  territory  included  within  the  city  of 
Canandaigua,  but  did  not  affect  his  jurisdiction  when  exercised  within 
the  town  of  Canandaigua  outside  of  the  corporate  limits  of  the  city. 
•  In  other  words,  it  did  not  attempt  to  deprive  the  justice  of  the  peace 
of  his  office  when  he  exercised  its  functions  in  the  town  of  Canandai- 
gua, but  it  did  deprive  him  of  the  right  of  exercising  such  functions 
within  the  corporate  limits  of  the  city.    24  Cyc.  409. 

The  judgment  appealed  from  was  rendered  by  a  justice  of  the  peace 
of  the  town  of  Canandaigua,  but  every  step  in  the  process  of  the  liti- 
gation, from  the  issuing  of  the  summons,  joining  issue,  trying  the  case, 
and  rendering  judgment,  all  occurred  outside  of  the  town  of  Canandai- 
gua and  in  a  separate  and  distinct  municipality.  In  doing  that  he  ex- 
ceeded his  jurisdiction,  for  a  justice  must  hold  his  courts  within  the 
town  comprising  the  territory  for  which  he  was  elected.  Code  Civil 
Procedure,  §  2868. 

The  justice  having  issued  this  summons,  tried  the  case,  and  rendered 
the  judgment  appealed  from  in  the  city  of  Canandaigua,  and  outside 
of  the  township  of  which  he  was  an  officer,  he  was  without  jurisdiction, 
and  the  judgment  for  that  reason  must  be  reversed. 

Ordered  accordingly. 


MOORE  V.  GERMAN  ARTISTIC  WEAVING  CO. 
(Bupreme  Court,  Appellate  Term,  First  Department.     October  Term,  1917.) 

PI.EADINO   9=S>239(3) — ^AlIKRDIfENT  or  ASSWBB — PAYMENT  OF  COSTS   AND   DlB- 

BUBSEMENTS. 

A  defendant,  amending  Its  answer,  must  pay  all  costs  and  disburse- 
ments of  the  action  up  to  tbe  date  of  the  order  allowing  amendment.  In 
the  absence  of  reasons  requiring  tbe  contrary. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Theodore  De  Witt  Moore  against  the  German  Artistic 
Weaving  Company.  From  an  order  permitting  defendant  to  serve  an 
amended  answer  on  payment  of  $10  costs,  plaintiff  appeals.  Order 
modified,  to  require  defendant  to  pay  all  costs  and  disbursements  of  the 
action  to  the  date  of  the  order,  and  $10  motion  costs,  and,  as  modified, 
affirmed. 

See,  also,  162  N.  Y.  Supp.  178,  164  N.  Y.  Supp.  595. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY.  JJ. 

S.  Sidney  Smith,  of  New  York  City  (Geo.  E.  Morgan,  of  New  York 
City,  of  counsel),  for  appellant. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Abraham  Rosenstein, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  We  think  it  was  a  proper  exercise  of  the  discre- 
tion of  the  court  below  to  allow  the  defendant  to  amend  its  answer, 
but  we  see  no  reason  why  the  usual  rule,  requiring  as  a  condition  the 
payment  of  all  of  the  costs  and  disbursements  of  the  action  up  to 
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flie  date  of  the  order,  should  not  be  followed  in  this  case.    Audley  t. 
Townsend,  131  App.  Div.  79,  115  N.  Y.  Supp.  145. 

Order  modified,  so  as  to  require  defendant  to  pay  all  costs  and  dis- 
bursements of  the  action  up  to  the  date  of  the  order,  and  $10,  motion* 
costs,  and,  as  so  modified,  affiiined,  with  $10  costs  and  disbursements 
to  appellant 


BKOADWAX-THIRTY-FIFTH  ST.  REALTY  COBP.  v.  HILTON. 
(Supreme  Court,  Appellate  Term,  First  Department.    October  26*  1917.) 

1.  PLEADINO    $=»146 COUNTKBCLAIU. 

Plaintiff  Bued  to  recover  11,666.67  rent  for  March,  1»17,  under  a  lease 
running  from  February  1st,  and  providing  that  the  rent  should  be  pay- 
able monthly  in  advance,  excepting  the  rent  for  February,  1917,  which 
should  be  payable  upon  the  execution  of  the  lease,  and  that  if  certain 
changes,  which  the  landlord  agreed  to  make,  were  not  completed  by 
February  Ist,  the  tenant  would  not  make  any  claim  for  damages  on  that 
account,  but  a  pro  rata  allowance  in  the  rent  should  be  made  from  Feb- 
ruary 1st  until  such  time  as  the  work  shall  be  completed.  Defendant 
paid  the  rent  for  February.  Defendant's  answer  admitted  these  facts,  but 
pleaded  that  the  changes  in  the  premises,  which  the  landlord  whs  to 
make,  were  not  completed  until  February  15th,  and  that  defendant  did 
not  get  possession  until  that  date,  and  became  entitled  to  a  pro  rata 
allowance  amounting  to  $833.33,  and  that  defendant  had  tendered  to 
plaintiff,  prior  to  the  commencement  of  the  action  9833.34,  and  demands 
Judgment  in  his  favor,  and  that  plaintiff's  complaint  be  dismissed.  Held, 
that  the  court  erred  in  refusing  to  allow  defendant  to  prove  the  f&cts 
alleged  In  his  answer,  although  the  allegations  were  not  charaeteriied 
as  a  counterclaim,  since  defendant  set  up  a  good  defense,  which  did  not 
have  to  be  so  pleaded. 

2.  Pleading  ^=»142 — Oountebci.aim — SoFFicntRCY. 

Even  if  a  counterclaim  was  necessary,  the  court  should  have  treated 
the  answer  as  such,  since  It  stated  all  the  facts  and  prayed  for  the  ap- 
propriate Judgment 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Broadway-Thirty-Fifth  Street  Realty  Corporation 
against  Joseph  Hilton.  From  a  judgment  for  plaintiff,  entered  upon  a 
verdict  of  a  jury  directed  by  the  court,  and  from  an  order  denying  mo- 
tion for  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered. 
With  costs 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORI> 
WAY,  JJ. 

Harold  Remington,  of  New  York  City,  for  appellant 
Richard  Kelly,  of  New  York  City  (William  C.  Beecher,  of  New 
York  City,  of  counsel),  for  respondent 

ORDWAY,  J.  This  is  an  action  to  recover  $1,666.67,  being  rent 
for  the  month  of  March,  1917,  under  a  lease  which  provided  that  the 
rent  should  be  payable  "in  equal  monthly  payments  in  advance  on  the 
1st  day  of  each  and  every  month,  excepting  the  rent  for  the  month  of 
February,  1917,  which  shall  be  payable  upon  the  execution  of  the  lease." 
The  lease  further  provided  that  if  certain  changes  which  the  landlord 
(plaintiff)  agreed  to  make  in  the  premises  "were  not  completed  by  Feb- 
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ruary  1,  1917,  the  tenant  [defendant]  will  not  make  any  claim  for  dam- 
ages on  that  account,  but  a  pro  rata  allowance  in  the  rent  shall  be  made 
from  February  1,  1917,  untU  such  time  as  the  work  shall  be  completed." 
The  lease  runs  from  February  1,  1917,  and  was  executed  in  November, 

1916,  when,  in  accordance  with  its  terms,  the  defendant  paid  the  Febru- 
ary, 1917,  rent,  amounting  to  $1,666.67. 

The  defendant's  answer  admitted  these  facts,  but  pleaded  that  the 
changes  in  the  premises  which  the  plaintiff  was  to  make  were  not  com- 
pleted until  February  15,  1917,  and  that  defendant  could  not,  and  did 
not,  get  possession  until  that  date,  and  that  by  reason  thereof  defendant 
became  entitled  to  a  pro  rata  allowance  in  the  rent,  amounting  to  $833.- 
33,  and  that  defendant  had  thereby  paid  and  plaintiff  had  received 
$833.33  of  the  rent  of  $1,666.67  for  the  month  of  March,  1917,  and 
that  defendant  had  tendered  to  plaintiff,  prior  to  the  commencement  of 
this  action,  $833.34,  the  remainder  of  the  rent  for  the  month  of  March, 

1917,  and  still  tenders  the  same,  and  offers  to  pay  it  into  court,  and  de- 
mands judgment  in  his  favor,  and  that  plaintiff's  complaint  be  dismiss- 
ed. These  allegations  of  the  answer  are  set  out,  without  characterizing 
them  either  as  a  defense  or  a  counterclaim. 

On  the  trial,  the  defendant  offered  to  prove  the  facts  alleged  in  his 
answer ;  but  the  court  refused  to  allow  him  to  do  so,  on  the  ground  that 
such  facts  were  not  a  defense,  but  could  only  be  pleaded  as  a  counter- 
claim, and  had  not  been  so  characterized  in  the  answer.  The  defendant 
then  asked  leave  to  amend  his  answer  by  inserting  the  words  "by  way 
of  counterclaim" ;  but  the  court  refused  to  allow  the  amendment,  and 
directed  a  verdict  for  the  plaintiff  for  the  full  amount  claimed,  to  all 
of  which  the  defendant  excepted. 

[1]  In  my  opinion,  the  ruling  complained  of  was  erroneous.  The 
lease  distinctly  provides  that,  in  case  the  changes  are  not  completed  by 
February  1st,  the  tenant  shall  not  make  any  claim  for  damages  on  that 
account,  but  a  pro  rata  allowance  in  the  rent  shall  be  made.  In  view  of 
this  language,  I  doubt  if  defendant  could  bring  an  independent  suit  to 
recover  the  pro  rata  amount  for  the  time  he  was  kept  out  of  possession ; 
apparently  his  only  right  was  an  allowance  from  future  rent.  In  any 
event,  it  seems'clear  that  he  had  the  right  to  deduct  the  allowance  from 
the  next  month's  rent,  and  to  that  extent  had  paid  the  same,  and  that 
this  was  a  good  defense  pro  tanto,  and  did  not  have  to  be  pleaded  as  a 
counterclaim.  The  cases  cited  and  relied  upon  by  respondent  are  dis- 
tinguishable, because  of  the  special  language  of  this  lease. 

[2]  But,  even  if  a  counterclaim  was  necessary,  I  think  that  the  court 
should  have  treated  this  part  of  the  answer  as  a  counterclaim,  since  the 
defendant  set  forth  all  the  facts,  and  prayed  for  the  appropriate  judg- 
ment, and  merely  failed  to  characterize  it  as  a  counterclaim,  especially 
as  he  was  not  demanding  judgment  for  plaintiff's  failure  to  reply,  and 
did  not  characterize  such  matter  as  a  defense.  National  Gum  &  Mica 
Co.  v.  MacCormack,  124  App.  Div.  569,  577,  109  N.  Y.  Supp.  286; 
Knickerbocker  Trust  Co.  v.  Condon,  147  App.  Div.  871,  878,  133  N.  Y. 
Supp.  95 ;  McCrea  v.  Hopper,  35  App.  Div.  572,  55  N.  Y.  Supp.  136, 
affirmed  on  opinion  below  165  N.  Y.  633,  59  N.  E.  1125. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 
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GENERAL  BAKING  CO.  V.  DANIEUU 
(Supreme  Court,  Special  Term,  Brie  County.     October  25,  1917.) 

OoBFOBATiONS  i8=>503(l) — ^Vknub  of  Action — "Residence" — Statute. 

To  determine  the  place  of  residence  of  a  corporation,  imder  Code  CIt. 
Proc.  f  984,  providing  that  an  action  must  be  tried  in  the  comity  ii» 
which  one  of  the  parties  resided  at  its  commencement,  a  conmratlon 
may  be  deemed  to  have  a  "residence"  where  it  owns  property  and  actual- 
ly transacts  a  substantial  part  of  its  business,  and  its  residence  la  not 
confined  to  the  county  where  its  certificate  of  incorporation  is  filed. 

[EM.  Note. — For  other  definitions,  see  Words  and  Phrases.  First  and 
Second  Series,  Residence.] 

Action  by  the  General  Baking  Company  against  Horatio  N.  Daniell. 
On  defendant's  motion  to  change  place  of  trial.    Motion  denied. 

'    Frederick  E.  Hawkes,  of  Waverly,  for  the  motion. 
Horton  &  Grandison,  of  Buffalo,  opposed. 

WHEELER,  J.  The  defendant  lives  in  Tioga  county.  The  plaintiff 
is  a  corporation,  and  by  its  certificate  of  incorporation  its  principal 
office  is  stated  to  be  in  the  city  of  New  York.  The  affidavits  submitted 
show  that,  although  the  principal  business  office  of  the  plaintiff  is  as 
stated,  and  it  owns  a  plant  for  baking  in  New  York  City,  it  also  owns 
and  operates  three  other  bakeries  in  the  city  of  Buffalo,  Erie  county, 
including  land,  buildings,  and  equipment,  which  have  an  assessed  valua- 
tioti  of  $285,995 ;  that  in  these  bakeries  it  employs  300  men  and  wo- 
men, and  that  all  business  of  the  company  in  the  western  part  of  the 
state  (including  Tioga  county)  is  carried  on  from  the  city  of  Buffalo; 
and  that  the  cause  of  action  set  forth  in  the  complaint  is  for  a  balance 
alleged  to  be  due  for  baked  goods  shipped  the  defendant  from  Buffalo. 

The  defendant  contends  that,  under  the  provisions  of  section  984 
of  the  Code  of  Civil  Procedure,  he  has  the  right  to  have  the  place  of 
trial  changed  to  Tioga  county  as  the  proper  county ;  it  being  contended 
that  Erie  county  is  not  the  legal  residence  of  either  party  to  the  action. 
The  plaintiff,  however,  insists  that,  under  the  facts  shown,  the  plain- 
tiff, for  the  purposes  of  motions  of  this  character,  must  be  deemed 
to  have  a  residence  in  Erie  county. 

The  plaintiff  very  properly,  we  think,  argues  that,  in  determining  the 
place  of  trial,  residence,  as  distinguished  from  legal  domicile,  is  the 
determining  fact  (Lyon  v.  Lyon,  30  Hun,  455 ;  Cincinnati  v.  Ives  [Sup.] 
3  N.  Y.  Supp.  895 ; '  Bischoff  v.  Btschoff,  88  App.  Div.  126,  85  N.  Y. 
Supp.  81),  and  that,  when  we  come  to  consider  the  case  of  corporations, 
a  corporation  may,  in  a  sense,  have  several  places  of  residence,  as  in 
cases  of  railroads,  where  it  is  held  by  a  long  line  of  derisions  that  such 
a  railroad  will  be  deemed  to  have  a  residence  in  each  county  of  the 
state  through  which  it  operates.  Policy  v.  Lehigh  Valley  R.  R.  Co., 
138  App.  Div.  636,  122  N.  Y.  Supp.  708,  affirmed  in  200  N.  Y.  586,  94 
N.  E.  1098;  Poland  v.  United  Traction  Co.,  88  App.  Div.  281,  85  N. 
Y.  Supp.  7;  affirmed  177  N.  Y.  557,  69  N.  E.  1129;  English  v.  N. 
Y.,  N.  H.  &  H.  R.  Co.,  161  App.  Div.  834,  146  N.  Y.  Supp,  963 ;  Pond 
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V.  Hudson  R.  R.  R.  Co.,  17  How.  Prac.  543;   Buf.  &  St.  Line  R.  R 
Co.  V.  Supervisors  of  Erie  County,  48  N.  Y.  103. 

It  is  not  true  that  the  legal  residence  of  a  corporation  is  confinedto 
the  locality  of  its  principal  office  of  business.  Strictly  speaking,  a  cor- ; 
poration  can  have  no  local  residence  or  habitation.  Created  by  law, 
^d  known  by  the  legal  capacities  conferred  upon  it,  it  exists  only  in 
the  recognition  of  the  rights  and  franchises  which  it  may  claim. 
Wherever  the  law  is  recognized  from  which  its  franchises  are  derived, 
there  it  exists.  It  extends  to  the  territorial  limits  of  the  jurisdiction 
which  granted  its  charter;  having  no  material,  visible  existence,  ex- 
cept in  the  property  it  may  claim,  it  is  represented  by  that.  In  the  case 
last  citfed  the  court  said :. 

"The  residence  of  a  company  Is  most  obviously  where  It  is  actively  present 
in  the  operations  of  its  enterprise.  It  will  thus  be  seen  that  while  corpora- 
tions •  •  •  are  mere  ideal  existences,  without  body  or  soul,  yet  they  will 
be  considered  inhabitants,  residents,  citizens,  when  the  general  spirit  and' 
purpose  ot  the  law  retjiilre  It.  •  •  •  What;  then,  determines  the  location  or 
residenceof  a  corporation  within  this  state?  .  *  •  •  In  the  absence  of  such 
provisions,  its  nature,  character,  and  mode  of  operation  must  determine  this, 
•  •  •  A  corporation,  for  many  purposes,  lives,  moves,  and  has  its  being  In 
Its  agents,  and  wherever  they  are  in  possession  of  its  real  estate,  carrying  on 
its  corporate  business,  it  may  be  supposed  to  exist  and  reside,  without  depart- 
ing from  legal  precedents  or  violating  the  spirit  or  letter  of  the  law." 

,  On  the  other  hand,  there  will  be  found  in  the  reports  cases  holding 
that  in  motions  of  this  character  the  principal  place  of  business,  as  fixed 
in  the  articles  of  association,  is  to  be  deemed  the  residence  of  the  corpo- 
ration. Among  such  decisions,  are  the  cases  of  Rossie  Iron  Works  v. 
Westbrook,  59  Hun,  345,  13  N.  Y.  Supp.  141 ;  Speare  v.  Troy  Laundry 
Mach.  Co.,  44  App.  Div.  390,  60  N.  Y.  Supp.  lOSO;  Remington  & 
Sherman  Co.  v.  Niagara  Bank,  54  App.  Div.  358,  66  N.  Y.  Supp.  560; 
Rector  v.  Ridgwood  Ice  Co.,  38  Hun,  293 ;  Poland  v.  United  Traction 
Co.,  88  App.  Div.  282,  85  N.  Y.  Supp.  7.  In  none  of  these  cases,  how- 
ever, so  far  as  I  am  able  to  discover,  were  the  facts  presented  such  as 
are  shown  on  this  motion.  In  the  cases  cited,  so  far  as  I  can  gather 
from  the  opinions,  the  places  of  business  and  the  ownership.of  property 
coincided  with  the  place  named  as  the  principal  place  of  business  in  the 
certificate  of  incorporation.  We  think  all  the  cases  above  cited  were 
properly  decided  on  the  facts  as  presented  in  each  case,  and  there  is 
nothing  in  any  of  them  controlling  on  the  court  in  disposing  of  the  mo- 
tion now  before  this  court. 

We  think  the  better  doctrine  is  to  hold  that,  for  the  purposes  of  de- 
termining the  place  of  residence  of  a  corporation,  under  section  984' 
of  the  Code  of  Civil  Procedure,  a  corporation  may  be  deemed  to  have  a 
residence  where  it  owns  property  and  actually  transacts  a  substantial 
part  of  its  business,  and  its  residence  is  not  confined  to  the  county  where 
Its  certificate  of  incorporation  is  filed.  The  question  presented  is  a 
practical  one,  and  one  of  policy.  Any  different  holding  would  lead  to 
hardship,  and  actual  injustice  in  many  cases. 

-  In  disposing  of  this  motion,  we  have  eliminated  f rc»n  our  considerar> 
tion  all  questions  as  to  the  convenience  of  witnesses,  as  we  think  the  sole 
question  presented  is  whether  Erie  county  is  the  proper  county. 

The  defendant's  motion  is  denied,  without  costs  of  motion.  So  or- 
dered. 
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LEVEY  V.  ROSETT. 

(Supreme  Court,  Appellate  Term,  Flnb  Department    October  15,  1917.) 

EzxcunoN  ^=9416 — Supflehxmxast  Pboobedinqs — ^Acrs  Cohstitdtiho  Gox'- 

TEMPT, 

Where  the  order  for  examination  of  the  Judgment  debtor  in  supple- 
mentary proceedings  was  served  upon  him  only  20  minutes  bef(»e  it  was 
returnable,  It  was  error,  where  it  was  physically  Impossible  to  make  a 
return  within  such  time,  to  hold  that  he  was  guilty  of  a  willful  disobedi- 
ence and  contempt  of  court  for  not  making  return. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  L,ee  Levey  against  Louis  J.  Rosett.  Judgment  for  plaintiff. 
From  an  order  adjudging  defendant  in  contempt  for  having  willfully 
disobeyed  an  order  for  his  examination  in  supplementary  proceedings, 
and  fining  him  the  full  amount  of  the  judgment  and  interest,  he  ap- 
peals.   Reversed,  with  costs. 

Argued  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY.  JJ. 

Allan  Deutsch,  of  New  York  City,  for  appellant. 
Jules  Chopak,  Jr.,  of  New  York  City,  for  respondent 

ORDWAY,  J.  The  order  for  the  examination  of  the  judgment 
debtor  in  supplementary  proceedings  was  returnable  at  the  City  Court 
in  City  Hall  Park  at  10  o'clock  a.  m.  on  June  15,  1917,  and  was  served 
oo  him  at  485  Central  Park  West,  near  109th  street,  at  9:40  o'clock 
a.  m.  on  the  same  day.  He  was  thus  allowed  only  20  minutes  in  which 
to  go  from  109th  street  to  City  Hall  Park  in  order  to  obey  the  order 
of  the  court,  which  was  physically  impossible.  He  failed  to  appear, 
and  has  been  adjudged  "guilty  of  a  contempt  of  court  in  having  will- 
fully disobeyed  the  order  *  *  *  directing  him  to  appear  for  exam- 
ination in  proceedings  supplementary  to  execution  herein  upon  June 
15,  1917,  at  10  o'clock  in  the  forenoon,  in  that  he  willfully  refused, 
failed,  and  neglected  to  appear  for  examination  in  accordance  with 
said  order,"  and  has  been  fined  the  amount  of  the  judgment,  with 
interest,  and  the  order  further  directs  that  he  be  imprisoned  until  said 
fine  be  paid. 

Orders  of  this  character  should  be  served  a  sufficient  length  of  time 
in  advance  to  give  a  judgment  debtor  a  reasonable  time  in  which  to 
obey  them.  It  is  clear  that  this  judgment  debtor  was  not  given  a  rea- 
sonable time  in  which  to  obey  the  order  of  the  court.  In  fact,  it  was 
physically  impossible  for  him  to  obey  it.  Under  these  circumstances, 
it  was  error  to  hold  that  he  was  guilty  of  a  willful  disobedience  and 
contempt  of  the  order  of  the  court. 

,  Order  reversed,  with  $10  costs  and  disbursements,  to  be  applied  upon 
flie  judgment,  and  motion  to  punish  the  judgment  debtor  for^ contempt 
denied.   All  concur. 
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FABBELL  ▼.  ARCHIBALD. 

(Supteme  Court,  Appellate  DlTlslon,  First,  Department     October  2fl,  1W7.) 

Bbokebs  «=s>82(1) — Actions  bt  Oijiints — StrFFioiKNCT  of  Complaint. 

In  an  action  by  a  client  against  a  broker,  who  bad  acted  for  talm  lii 
certain  matters,  a  complaint  concerning  a  real  estate  deal,  which  does 
not  state  that  be  acted  for  plaintiff  in  the  transaction  complained  of 
states  no  cause  of  action. 

Apptai  from  Special  Term,  New  York  County. 

Action  by  John  Farrell  against  William  H.  Archibald.  From  an  or- 
der denying  defendant's  motion  for  judgment  on  the  pleadings,  defend- 
ant appeals.    Reversed,  with  directions. 

See,  also,  173  App.  Div.  971,  159  N.  Y.  Supp.  1112. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Walter  F.  Peacock,  of  New  York  City,  for  appellant. 
Frederic  C.  Scofield,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  complaint  clearly  states  no  cause  of  action  what- 
ever. It  alleges  that  defendant  had  acted  as  broker  in  the  purchase  and 
sale  of  other  pieces  of  real  estate,  but  does  not  allege  tiiat  he  acted 
therein  for  plaintiff,  or  that  he  acted  as  broker  for  plaintiff  in  the  par- 
ticular transaction  complained  of.  The  motion  for  judgment  on  the 
pleadings  should  have  been  granted. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs,  with  leave  to  plaintiff  to  serve  an 
amended  complaint  within  20  days  upon  payment  of  the  aforesaid  costs. 
Order  filed.   All  concur. 


BIRKENWALD  v.  MAX  CO. 

(Supreme  Ooxat,  Appellate  Division,  First  Department    October  26, 1917.) 

CoBPOBATioNS  «=507(5)— Actions — Pbocksb — Skbvick — Fboof. 

Service  of  summons  upon  a  general  manager  of  a  corporation  does  not 
give  the  court  Jurisdiction,  in  the  absence  of  a  showing  of  an  attempt 
to  serve  an  officer,  under  Code  Civ.  Proc.  f  432,  subds.  1,  8,  relating  to 
service  on  corporations. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aaron  Birkenwald  against  the  May  Company.  From  an 
order  denying  a  motion  to  vacate  service  of  the  summons  and  com- 
plaint, defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

George  Trosk,  of  New  York  City,  for  appellant 
Herman  C.  Pollack,  of  New  York  City,  for  respondent 
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SMITH,  J.  In  an  action  sought  to  be  commenced  against  the  de- 
fendant, service  was  made  upon  one  E.  Sostman.  From  the  proof  of 
service  it  is  apparent  that  the  summons  was  served — 
"by  delivering  to  and  leaving  personally  with  Mr.  Sostman,  general  repre- 
sentative, and  an  officer  of  said  corporation,  a  true  copy  thereof.  Deponent 
further  says  that  he  knew  the  person  he  gerved  aa  aforesaid  to  be  an  officer 
in  said  defendant  corporation." 

It  now  appears  that  Sostman  was  not  an  officer  of  said  defendant 
corporation,  but  the  service  is  sought  to  be  sustained  upon  the  ground 
that  Sostman  was  the  managing  agent  thereof  within  the  state.  By  sec- 
tion 432  of  the  Code,  under  subdivision  3,  it  is  provided  that  service 
may  be  made  upon  the  managing  agent  of  a  corporation  within  the 
state,  if  an  officer  specified  in  subdivision  1  of  the  section  "cannot  be 
found  with  due  diligence."  There  is  no  attempt  at  proof  that  any  ef- 
fort was  made  to  find  an  officer  of  the  corporation  within  the  state,  and 
if  we  assume,  for  the  argument,  that  Sostman's  position  was  that  of 
a  managing  agent  within  the  meaning  of  the  statute,  service  upon  him, 
without  proof  of  an  attempt  to  serve  upon  one  of  the  officers  specified 
in  subdivision  1  of  section  432,  would  not  give  the  court  jurisdiction 
of  the  defendant. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  set  aside  the  service  of  the  summons  and  com- 
plaint be  granted,  with  $10  costs.   Order  filed.   All  concur. 


GOLDSTEIN  v.  GOUJSTBIN. 

(Supreme  Court,  Appellate  Term,  First  Department.     October  15,  1917.) 

1.  Judgment  €=»511,  820 — Coliatebai,  Attack — S'BAin)  m  CoNCocmiG  ob 

Pbocubinq. 

Fraud  in  concocting  or  procuring  defendant's  submission  to  a  Judgment 
is  one  of  the  grounds  on  which  a  judgment,  whether  of  a  domestic  or  a 
foreign  court,  may  be  Impeached. 

2.  Depositions  (Ss'^ — Nonbesident  Witnesses — Coumibsior  to  Take. 

In  an  action  to  recover  alimony  due  plaintiff  under  decree  in  an  actioa 
for  separation  in  Canada,  where  defendant  moved  for  an  order  to  take 
depositions  in  Canada,  alleging  that  he  delivered  to  plaintiff  property 
for  which  she  executed  to  him  a  discontinuance  of  the  action  and  a  re- 
lease, agreeing  to  instruct  her  attorney  to  discontinue,  but  failed  to  do  so, 
though  defendant  left  the  city,'  so  that  the  judgment  sued  upon  was 
entered  by  default  In  fraud  of  defendant's  rights,  the  defense  belDg  sub- 
stantial, and  the  testimony  sought  from  the  Canadian  witnesses  being 
material,  the  motion  for  commlsston  should  have  been  granted ;  the  Code 
provision  for  taking  depositions  of  witnesses  not  within  the  state  being 
practically  mandatory  in  the  absence  of  bad  faith. 

.    Appeal  from  City  Court  of  New  York,  Special  Term, 

Action  by  Mamie  Goldstein  against  Samuel  Goldstein.  From  an  or- 
der denying  his  motion  to  take  depositions  of  witnesses  in  Canada,  de- 
fendant appeals.  •  Order  reversed,  and  motion  for  commission  granted. 
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Argued  October  term,  1917,  before  BIJUR,  PHTLBIN,  and  ORD- 
WAY.  JJ. 

Paul  M.  Abrahams,  of  New  York  City,  for  appellant 
David  Tim,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  has  brought  this  action  to  recover  alimony  due 
her  under  a  final  decree  obtained  in  an  action  for  separation,  brought 
by  her  in  Montreal  in  January,  1915.  Defendant,  in  his  moving  affi- 
davits and  answer,  alleges  in  substance  that  while  the  action  was  pend- 
ing he  delivered  to  plaintiff  some  $3,600  worth  of  property,  for  which 
the  plaintiff  executed  to  defendant  "a  discontinuance  of  the  said  action 
and  release,"  etc.,  and  plaintiff  agreed  to  instruct  her  attorney  to  dis- 
continue the  same.  Plaintiff,  however,  failed  to  discontinue  the  ac- 
tion, although  defendant,  relying  upon  her  promise,  dismissed  his  at- 
torney and  left  the  city  of  Montreal,  and  that  thereafter  the  judgment 
sued  upon  was  entered  by  default  and  in  fraud  of  defendant's  rights. 
The  witnesses  sought  to  be  examined  are  alleged  to  be  prepared  to 
testify  as  to  the  execution  and  delivery  of  the  release  and  the  making 
of  the  stipulation  to  discontinue  the  action. 

[1]  It  is  sought  to  sustain  the  denial  of  defendant's  motion  for  the 
examination  of  these  witnesses  by  the  argument  that  the  judgment  of 
the  Montreal  court,  concededly  a  court  of  competent  jurisdiction,  and 
with  jurisdiction  at  the  time  over  the  person  of  both  plaintiff  and  de- 
fendant, cannot  be  collaterally  attacked.  This  reason,  however,  is  not 
sound,  because  fraud  in  either  "concocting"  or  procuring  the  defend- 
ant's submission  to  a  judgment  is  one  of  the  grounds  upon  which  a 
judgment,  whether  of  a  domestic  or  a  foreign  court,  may  be  impeached. 
See  Mayor  v.  Brady,  115  N.  Y.  599,  614,  617,  22  N.  E.  237;  Crouse  v. 
McVickar,  207  N.  Y.  213,  100  N.  E.  697,  45  L.  R.  A.  (N.  S.)  1159. 
Moreover,  even  if  that  question  were  debatable,  its  ultimate  determi- 
nation must  be  left  to  the  court  upon  the  trial. 

[2]  The  defense  is  a  substantial  one,  and  the  testimony  sought  from 
the  witnesses  to  be  examined  is  material.  In  the  absence  of  bad  faith, 
the  provision  of  the  Code  for  the  taking  of  depositions  of  this  char- 
acter is  practically  mandatory.  Oakes  v.  Ritter,  118  App.  Div.  772, 
103  N.  Y.  Supp.  849;  Estrick  v.  Kobre,  84  Misc.  Rep.  39,  145  N.  Y. 
Supp.  952.  This  rule  is  peculiarly  applicable  where,  as  in  the  instant 
case,  no  stay  of  the  action  is  sought.  Zeggie  v.  Robinson,  153  App. 
Div.  886, 137  N.  Y.  Supp.  1104. 

Order  reversed,  with  $10  costs  and  disbursements  of  this  appeal,  and 
motion  for  the  commission  granted.    All  concur. 
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GENS  V.  TUSCANY  REAL.TZ  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    October  26,  1917.) 

1.  CONTBACTB    <S=»295(1) — BRIGHT    TO    RECOVER — 80B8TANTIAI.    FEBFOBXAIfCE. 

Where  a  contractor  has  not  completely  performed  hl«  ooptract,  he  can 
only  recover  on  the  theory  of  substantial  performance,  vrfiere  the  omis- 
sions or  changes  are  slight  and  unsubstantial  and  unintentional,  and 
where  he  proves  the  expense  of  supplying  the  omissions  or  the  difference 
In  value  due  to  the  changes  made,  so  that  the  amount  thereof  may  be 
deducted  from  the  contract  price,  and  a  recovery  had  for  the  balance 
only. 

2.  Contracts  e=9296(l) — Right  to  Rkooveb — Substantial  PERroBVANcx. 

Where  a  contractor,  who  agreed  to  build  an  iron  stairway,  substantial- 
ly completed  it,  but  failed  to  prove  either  the  Importance  of  the  omission 
or  the  expense  of  supplying  it,  he  could  not  have  verdict  for  the  fall 
contract  -price. 
8.  Contracts  «b930&(1) — Right  to  Recover— DBFECTa— Waiver. 

The  mere  fact  that  defendant's  architects,  in  a  letter  mentioning  de- 
fects in  the  work,  failed  to  mention  a  particular  defect,  did  not  raise  an 
estoppel,  and  was  not  a  waiver  as  to  the  particular  defect. 

Appeal  from  City  Court  oi  New  York,  Trial  Term. 

Action  by  Frank  Gens  against  the  Tuscany  Realty  Company.  From 
a  judgment  for  plaintiff,  and  order  denying  motion  to  set  aside  ver- 
dict and  for  a  new  trial,  defendant  fippeals.  Reversed,  and  new  trial 
ordered. 

Argyed  October  term,  1917,  before  BIJUR,  PHILBIN,  and  ORD- 
WAY.  JJ. 

Weil,  La  Guardia  &  E^pen,  of  New  York  City  (Jesse  Weil,  of  New 
York  City,  of  counsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (J.  P.  Segal,  of  New  York  City,  on 
the  brief),  for  respondent 

ORDWAY,  J.  This  is  an  action  to  recover  for  work  and  materiab 
furnished  in  connection  with  the  construction  of  an  iron  staircase  on 
the  outside  of  defendant's  building.  Two  causes  of  action  are  pleaded, 
one  to  recover  the  contract  price  of  work  and  materials  furnished  un- 
der a  written  contract,  and  the  other  to  recover  the  reasonable  value 
of  certain  additional  work  and  materials  furnished  under  an  oral 
contract.  The  jury  found  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed  on  both  causes  of  action. 

[1,2]  In  his  first  cause  of  action,  the  plaintiff  pleaded  only  sub- 
stantial performance  of  the  contract,  but  now  claims  that  he  proved 
complete  performance.  It  appears  from  the  record,  however,  that  it 
is  undisputed  that  the  plaintiff  did  not  finish  the  "kaJameined  trim  in- 
side and  outside,"  called  for  by  the  contract,  and  he  offered  no  evi- 
dence to  show  the  value  of  the  work  and  materials  so  omitted.  It  is 
well  settled  that,  where  a  contractor  has  not  completely  performed 
his  contract,  he  can  only  recover  on  the  theory  of  substantial  per- 
formance, where  the  omissions  or  changes  are  slight  and  unsubstan- 
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tial,  and  unintentional,  and  where  he  proves  the  expense  of  supplying 
the  omissions  or  the  difference  in  value  due  to  the  changes  made,  so 
that  the  amount  thereof  may  be  deducted  from  the  contract  price  and 
a  recovery  had  for  the  balance  only.  Spence  v.  Ham,  163  N.  Y.  220, 
57  N.  E.  412,  51  L.  R.  A.  238;  Jarashow  v.  Emery,  157  App.  Div. 
894,  142  N.  Y.  Supp.  1124.  The  plaintiff  failed  to  offer  any  proof, 
either  as  to  the  importance  of  the  omission  or  as  to  the  expense  of  sup- 
plying it,  and  the  verdict  of  the  jury  for  the  full  amount  of  the  con- 
tract price  cannot  be  sustained. 

[3]  The  plaintiff  claims  that,  as  this  omission  was  not  mentioned  in 
the  defendant's  architect's  letter  of  July  17,  1916,  calling  plaintiff's 
attention  to  certain  defects  in  the  work,  defendant  cannot  raise  it  now ; 
but  the  failure  to  mention  it  cannot  be  regarded  either  as  an  es- 
toppel or  a  waiver. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appell^t  to  abide  event.    All  concur. 


In  re  TROUGHTON'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    October  25,  1917.) 

1.  REFEBENCK    ®=»88 riNDINGS    AND    CONCLTTSIONS    OF    REFEREE. 

A  referee's  findings  of  fact  anfl  condnalons  of  law,  separately  stated 
and  numbered,  but  not  separately  entitled,  held  to  comply  wltb  Code  Cir. 
Proc.  g  1023,  requiring  the  propositions  of  law  and  fact  to  be  separately 
stated. 

2.  Refebence  <s=>87 — ^Refebee — Reqxjested  Findings. 

Code  Civ.  Proc.  §  1023,  requiring  a  referee  to  indorse  Ws  rulings  on 
requested  findings,  and  made  applicable  ta  a  surrogates'  referees  by  sec- 
tions 2536  and  2770,  Is  not  abrogated  by  section  2541,  providing  that  a 
surrogate's  decision,  in  cases  tried  without  a  jury,  need  not  contain  find- 
ings of  fact  or  conclusions  of  law. 

In  the  matter  of  the  estate  of  Lucy  B.  Troughton.  On  motion  to 
remit  a  report  to  a  referee.    Motion  granted. 

Marsh  &  Wever,  of  New  York  City  (Charles  Capron  Marsh,  of 
New  York  City,  of  counsel),  for  executor  and  trustee. 
Merritt  E.  Haviland,  of  New  York  City,  for  contestants. 

FOWLER,  S.  [1]  This  is  a  motion  to  remit  to  a  referee  his  re- 
port for  the  purpose  of  separately  stating  his  findings  of  fact  and 
conclusions  of  law  and  for  the  purpose  of  requiring  him  to  note  on 
the  margin  of  the  requests  to  find  his  disposition  thereof.  Although 
the  referee  has  not  separately  entitled  the  findings  of  fact  and  conclu- 
sions of  law,  an  examination  of  the  report  shows  that  such  findings 
and  conclusions  are  separately  stated  and  numbered  and,  in  my  opin- 
ion, comply  with  section  1023,  C.  C.  P. 

[2]  As  to  the  second  point,  the  question  is  whether  section  2541, 
C.  C.  P.,  which  authorizes  a  surrogate  to  dispense  with  findings,  ap- 
plies to  a  surrogate's  referee.  In  my  opinion  section  2541,  C.  C.  P., 
does  not  abrogate  the  provisions  of  section  1023,  C.  C.  P.  (made  ap- 
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plicable  to  Surrogates'  Courts  by  §§  2536  and  2770,  C.  C.  P.),  in 
regard  to  the  duty  of  a  referee  appointed  by  the  surrogate  to  pass 
upon  particular  questions,  submitted. 

The  motion  to  remit  the  referee's  report  should  be  granted,  to  the 
extent  of  requiring  the  referee  to  note  in  the  margin  of  the  state- 
ment of  requests  to  find  the  manner  in  which  each  proposition  has 
been  disposed  of.    Settle  order  on  notice. 


In  re  OTTMAN'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    October  16,  1917.) 

1.  Taxation  $=>895(7) — Inhebitance  Tax — Deduction  of  Bbokeb'b  Cohmis- 

eiONS. 

Where  the  will  provides  that  on  termination  of  the  life  estate  of  dece- 
dent's widow  the  realty  shall  be  sold  and  the  proceeds  divided  among  lega- 
tees named  in  the  will,  broker's  commissions  for  the  sale  of  the  realty 
should  be  deducted  In  fixing  the  Inheritance  tax. 

2.  Taxation  «=5>895(5)— Inheritance  Tax — Valuation  of  Corporate  Stock. 

In  the  absence  of  proof  that  the  corporate  stock  owned  by  decedent 
was  customarily  bought  and  sold  In  the  open  market,  the  Inheritance  tax 
appraiser  properly  based  his  valuation  of  the  stock  on  the  annual  state- 
ments of  the  company  showing  assets  and  liabilities;  and  the  value  of 
the  good  will  will  be  ascertained  by  multiplying  the  average  annual  net 
profits  by  3. 

3.  Taxation  €=9S96(1) — ^Inheritance  Tax — Note. 

The  Inheritance  tax  appraiser,  Instead  of  suspending  taxation  upon  a 
note  due  decedent,  should  have  ascertained  its  market  value  at  the  date 
of  decedent's  death,  and  included  such  value  in  the  assets  of  the  estate: 
if  it  had  no  market  value  at  such  time,  it  should  not  have  been  Included, 
but  its  valuation  and  taxation  should  not  have  been  suspended. 

4.  Taxation  <S=3895(5) — Inheritance  Tax — Corporate  Stock — ^Affidavit. 

Affidavit,  submitted  on  behalf  of  executors,  objecting  to  the  inheritance 
tax  appraiser's  valuation  of  corporate  stock,  alleging  that  the  stock  was 
customarily  bought  and  sold  In  the  open  market  in  Cincinnati,  Ohio,  at 
the  date  of  decedent's  death,  but  which  did  not  give  the  names  of  pur- 
chasers, the  number  of  shares  sold,  or  the  prices,  was  InsutHclent. 

In  the  matter  of  the  estate  of  Charles  Ottman.  From  an  order  fix- 
ing the  inheritance  tax,  the  executors  appeal.  Order  reversed,  and 
appraiser's  report  remitted  to  him  for  correction. 

Ehrich,  Wheeler  &  Walter,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  [1]  In  this  appeal  by  the  executors  from  the  order 
assessing  a  tax  upon  the  estate  of  the  decedent  they  contend  that  the 
appraiser  erred  in  failing  to  deduct  the  commissions  that  are  usually 
paid  to  brokers  upon  the  sale  of  real  estate.  The  will  provides  that 
upon  the  termination  of  the  life  estate  of  the  widow  the  real  estate 
shall  be  sold  and  the  proceeds  divided  among  the  legatees  named  in 
the  will.    Broker's  commissions  for  the  sale  of  the  real  estate  should 
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therefore  be  deducted.  Matter  of  Saunders,  77  Misc.  Rep.  54,  137 
N.  Y.  Supp.  438,  affirmed  156  App.  Div.  891,  141  N.  Y.  Supp.  1145. 

[2]  The  executors  also  contend  that  the  appraiser's  valuation  of 
$233.60  a  share  for  27  shares  of  the  Great  Eastern  Casualty  &  In- 
demnity Company  stock  was  excessive.  The  appraiser's  valuation  was 
based  upon  the  annual  statement  of  the  company  showing  its  assets 
and  liabilities,  and  the  value  of  the  good  will  was  ascertained  by  mul- 
tipljring  the  average  annual  net  profits  by  3.  In  the  absence  of 
proof  that  the  stock  was  customarily  bought  and  sold  in  the  open 
market,  this  method  was  correct  and  the  appraiser's  valuation  will  be 
sustained. 

The  appraiser's  valuation  of  $75  a  share  for  the  stock  of  the  United 
Wine  &  Trading  Company  appears  reasonable  in  view  of  the  evi- 
dence submitted  to  him. 

[3]  The  appraiser  suspended  taxation  upon  a  note  due  the  dece- 
dent. This  was  incorrect.  He  should  have  ascertained  its  market 
value  at  the  date  of  decedent's  death  and  included  such  value  in  the 
assets  of  the  estate.  If  it  had  no  market  value  at  that  time,  it  should 
not  have  been  included  in  the  taxable  assets.  In  any  event,  its  valu- 
ation and  taxation  should  not  be  suspended. 

[4]  Objection  is  also  made  by  the  executors  to  the  appraiser's  val- 
uation of  the  common  and  preferred  stock  of  the  United  States  Print- 
ing &  Lithograph  Company.  The  affidavit  submitted  on  behalf  of 
the  executors,  to  the  effect  that  the  stock  was  customarily  bought  and 
sold  in  the  open  market  in  Cincinnati,  Ohio,  at  the  date  of  decedent's 
death  is  insufficient,  as  it  does  not  give  the  names  of  purchasers,  or 
the  number  of  shares  sold,  or  the  prices  at  which  the  alleged  sales 
were  made.  The  expert  employed  by  the  state  comptroller  based 
his  valuation  upon  the  assets  and  liabilities  of  the  company,  plus  the 
value  of  the  good  will.  He,  however,  made  the  mistake  of  multiplying 
the  profits  for  the  year  1916  by  3,  instead  of  ascertaining  the  average 
profits  for  the  three  years  immediately  preceding  the  date  of  dece- 
dent's death  and  multiplying  such  average  by  3. 

The  order  fixing  tax  will  be  reversed  and  the  appraiser's  report  re- 
mitted to  him  for  correction,  so  as  to  deduct  a  broker's  commissions 
from  the  value  of  the  real  estate,  and  to  take  further  testimony  con- 
cerning the  value  of  the  stock  of  the  United  States  Printing  &  Litho- 
graph Company. 

Settle  order  on  notice. 


In  re  HAUSEB'S  ESTATE). 

(Surrogate's  Court,  New  York  County.    October  16,  19X7.) 

1.  Taxation  <S=>893 — Inhebitancb  Tax — Joint  Deposit — CoNSTsncnoN  ot 

ArWDAVIT. 

In  the  absence  of  evidence  of  the  agreement  entered  Into  by  decedent 
and  another  with  tbelr  depositary  In  relation  to  the  conditions  under 
which  payment  was  to  be  made  to  the  depositors  or  either  of  them,  and 
In  the  absence  of  the  agreement  between  the  depositors  themselves  as  to 
the  rights  of  each  in  the  deposit,  the  attldavit  of  the  surviving  depositor, 
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filed  wHh  the  Inheritance  tax  appraiser,  stating  that  the  certificate  of  de- 
posit was  payable  to  his  order  and  that  of  decedent,  and  that  it  belonged 
Jointly  to  himself  and  decedent  in  e<iual  shares,  each  owning  one-half,  will 
be  interpreted  to  mean  that  each  of  the  depositors  contributed  one-half 
of  the  amount  of  the  deposit 

2.  Taxation  ©=3866 — IwHEBrrAircB!  Tax — Joint  Deposit. 

Where  the  deposit  represented  by  a  certificate  of  deposit  payable  to  the 
order  of  decedent  and  another  constituted  a  Joint  account,  one-half  the 
amount  passed  to  the  surrivor  on.  decedent's  death,  and  sudi  half  is  sub- 
ject to  the  Inheritance  tax. 

In  the  matter  of  the  estate  of  Joseph  Hauser.  From  an  order  fix- 
ing the  inheritance  tax,  the  executor  appeals.    Order  modified. 

Louis  J.  Frey,  of  New  York  City,  for  David  Hauser,  individually 
and  as  executor  of  Joseph  Hauser. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  The  executor  has  appealed  from  the  order  fixing 
tax,  and  alleges  that  the  appraiser  erred  in  finding  that  the  taxable 
value  of  the  interest  of  David  Hauser  in  the  estate  of  the  decedent 
was  $2,700.  David  Hauser  filed  an  affidavit  with  the  appraiser  in 
which  he  stated  that  the  certificate  of  deposit  for  the  sum  of  $2,700  is 
payable  to  the  order  of  David  Hauser  and  Joseph  Hauser,  "and  that 
It  belonged  jointlv  to  deponent  and  deceased  in  equal  shares,  each 
owning  one-half  thereof." 

[1,2]  There  is  no  evidence  of  the  agreement  entered  into  by  the 
decedent  and  David  Hauser  with  the  depositary  in  relation  to  the 
conditions  under  which  payment  was  to  be  made  to  the  depositors  or 
either  of  them,  and  there  is  no  evidence  of  the  agreement  between  the 
depositors  themselves  as  to  the  rights  of  each  in  the  deposit.  In  the 
absence  of  such  evidence,  the  affidavit  of  David  Hauser  will  be  inter- 
preted to  mean  that  each  of  the  depositors  cofttributed  one-half  of 
the  amount  of  the  deposit.  As  it  is  alleged  that  the  deposit  constitut- 
ed a  joint  account,  one-half  of  the  amount  passed  to  the  survivor  upon 
the  death  of  the  decedent,  and  that  one-half  is  subject  to  a  tax.  Matter 
ofMcKelway,  221  N.  Y.  15,  116  N.  E.  348. 

The  order  fixing  tax  will  be  modified  accordingly. 


In  re  AdCEKMAN'S  ESTATB. 
(Surrogate's  Court,  New  Tork  County.     October  1,  1917.) 

1.  Attornkt  and  <S.ient  ^=375<2) — StrnsTiTnTioN  or  Attorneys. 

A  substitution  of  attorneys  may  be  ordered  before  the  superseded  at- 
torney's fees  are  paid,  but  provision  must  be  made  for  the  payment  of 
such  fees. 

2.  Attobnet  and  Cuknt  «=375<2) — Substitution  of  Attornxtb — Subbkndeb 

OF  Papebs. 

A  court  cannot  direct  the  attorney  of  record  to  deliver  to  the  substitut- 
ed attorney  papers  In  his  possession  until  his  fees  have  been  paid. 
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3.  Action  «=»68 — Stay — Scbstittttion  of  ATTOKNXTi — PoaaKssioN  or  Pafibb. 
If  a  substituted  attorney  cannot  safely  proceed  to  trial  without  papers 
In  the  superseded  attorney's  possession,  the  trial  will  be  stayed  until  the 
court  can  require  their  delivery  to  him. 

In  the  matter  of  the  estate  of  Charlotte  Y.  Ackerman.  On  motion 
for  substitution  of  attorneys  and  an  order  directing  delivery  of  papers 
to  him.    Referred  to  referee. 

Frederick  H.  Patterson,  of  New  York  City,  for  Charles  A.  Ack- 
erman. 

Spitz  &  Bromberger,  of  New  York  City,  for  James  Young  Brush. . 
George  S.  Ludlow,  of  New  York  City,  pro  se, 

FOWLER,  S.  A  script  purporting  to  be  the  last  will  of  the  decedent 
was  filed  in  this  court  for  probate  by  the  person  named  as  executor 
therein.  Subsequently  objections  to  the  probate  were  filed,  and  an  or- 
der was  entered  directing  that  the  issues  be  tried  at  a  trial  term  of  this 
court  The  executor  now  asks  for  a  substitution  of  attorneys,  and  for 
an  order  directing  the  attorney  who  has  appeared  in  the  proceeding  to 
deliver  to  the  substituted  attorney  all  the  papers  in  relation  to  the  pro- 
bate proceeding  which  he  has  in  his  possession  or  which  are  under  his 
control.  The  attorney  of  record  opposes  the  application,  and  asks 
that  his  fees  be  paid  before  he  is  superseded,  or  before  he  is  directed 
to  deliver  the  papers  in  the  proceeding. 

[t-3]  In  a  pending  proceeding  the  court  may  order  a  substitution  of 
attorneys  before  the  fees  of  the  superseded  attorney  are  paid,  but  pro- 
vision should  be  made  for  ascertaining  the  value  of  the  services  render- 
ed by  the  attorney  and  enforcing  payment.  Matter  of  Rabell,  175  App. 
EHv.  345,  162  N.  Y.  Supp.  218.  I  will  therefore  appoint  Egerton  L. 
Winthrop,  Jr.,  Esq.,  referee  to  take  testimony  and  report  as  to  the 
value  of  the  services  rendered  by  the  attorney  of  record  in  this  proceed- 
ing to  the  persoA  named  as  executor  in  the  script  submitted  for  probate, 
and  upon  the  confirmation  of  the  referee's  report  this  court  will  direct 
the  executor  or  other  person  in  charge  of  the  assets  of  the  estate 
to  make  payment.  The  court,  however,  has  no  power  to  direct  the  at- 
torney of  record  to  deliver  to  the  substituted  attorney  the  papers  in  his 
possession  until  his  fees  have  been  paid.  Matter  of  O'Connor,  177 
App.  Div.  616,  164  N.  Y.  Supp.  574.  If  the  substituted  attorney  cannot 
safely  proceed  to  trial  without  those  papers,  the  trial  will  be  stayed 
xmtil  the  court  can  direct  their  delivery  to  him. 

Submit  order  accordingly. 


In  re  McKINI^Y'S  ESTATE. 

(Surrogate's  Court,  New  York  Comity.    October  25,  1917.) 

1.  Fabtnsrsrif  ®=>2<16 — PBorBurr — Bealtt. 

In  the  absence  of  any  agreement  between  members  of  a  partnership 
that  the  partnership  realty  shall  be  treated  as  personalty,  the  realty  re- 
tains Its  character  as  real  estate,  and  after  the  payment  of  partnership 
debts  descends  to  the  heirs  of  the  partners. 
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2.  Taxation  «=»868(1) — iNrnsRiTAWcB  Taxes — "Bmai-tt  in  Foimair  State. 

A  decedent's  interest  In  partnership  real  estate  situated  in  another 
state  is  not  subject  to  transfer  tax  In  this  state. 

In  the  matter  of  the  estate  of  Jessie  Spellman  McKinlay.  From  an 
order  in  probate  assessing  an  inheritance  tax  upon  the  legatees'  in- 
terests in  the  property  of  the  decedent,  the  State  Comptroller  appeals. 
Affirmed. 

Kellogg,  Emery  &  Cuthfell,  of  New  York  City  (Dean  Emery,  of 
New  York  City,  of  counsel),  for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton, 
of  New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  state  comptroller  has  appealed  from  the  order 
assessing  a  tax  upon  the  interests  of  the  legatees  in  the  estate  of  the 
decedent  "upon  the  ground  that  the  appraiser's  report  and  the  order 
fixing  tax  fail  to  include  the  entire  amount  of  the  decedent's  interest 
in  the  partnership  of  Spellman  &  Co."  While  tfie  language  quoted 
does  not  indicate  clearly  the  particular  point  raised  by  the  appeal,  the 
brief  filed  by  the  state  comptroller  shows  that  the  appeal  is  taken 
because  of  the  failure  of  the  appraiser  to  include  in  the  taxable  assets 
of  decedent's  estate  the  value  of  her  interest  in  the  real  estate  owned 
by  the  partnership  of  Spellman  &  Co.  at  the  date  of  her  death. 

[  1  ]  The  decedent  had  her  domicile  in  this  state.  She  died  on  the 
15th  day  of  January,  1916,  and  at  the  date  of  her  death  was  a  mem- 
ber of  the  firm  of  Spellman  &  Co.,  a  copartnership  having  its  prin- 
cipal place  of  business  at  Lincoln,  111.  The  firm  was  engaged  in  the 
business  of  buying  and  selling  grain,  feed,  lumber,  and  seeds.  It  own- 
ed several  parcels  of  real  estate  in  the  state  of  Illinois,  and  this 
real  estate  was  used  in  connection  with  its  general  business.  The 
statement  of  assets  and  liabilities  submitted  to  the  appraiser  shows 
that  the  value  of  the  personal  property  owned  by  the  firm,  exclusive 
of  the  value  of  the  partnership  real  estate,  on  January  22,  1916,  was 
$491,061,  while  the  entire  liabilities  of  the  firm  were  only  $10,280.  It 
is  therefore  apparent  that  for  the  purpose  of  paying  the  partnership 
debts  it  was  not  necessary  to  have  recourse  to  the  real  estate.  There 
is  no  evidence  of  any  agreement  between  the  partners  themselves  that 
the  partnership  real  estate  should  be  treated  as  personalty,  and  in  the 
absence  of  such  an  agreement  the  partnership  realty  retains  its  char- 
acter as  real  estate,  and  after  the  payment  of  the  partnership  debts 
it  descends  to  the  heirs  of  the  respective  partners.  Fairchild  v.  Fair- 
child,  64  N.  Y.  471 ;  Darrow  v.  Calkins,  154  N.  Y.  503,  49  N.  E.  61, 
48  L.  R.  A.  299,  61  Am.  St.  Rep.  637. 

[2]  As  real  estate  situated  in  a  foreign  state  is  not  subject  to  a 
transfer  tax  in  this  state  (Matter  of  Swift,  137  N.  Y.  77,  32  N.  E. 
1096,  18  L.  R.  A.  709 ;  Keeney  v.  New  York,  222  U.  S.  525  32  Sup. 
Ct.  105,  56  L.  Ed.  299,  38  L.  R.  A.  [N.  S.]  1139),  the  decedent's  in- 
terest in  the  partnership  real  estate  situated  in  Illinois  is  not  subject 
to  a  transfer  tax  in  this  state. 

The  order  fixing  tax  is  therefore  affirmed. 
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In  re  LEVY. 

(Surrogate's  Ck)urt,  Kings  Coiinty.      October  29,  1017.) 

ExEOTJTOBa  AND  Administbatobs  ®=>320— Salk  op  Lands — Bights  op  Cbbdi-  , 

TOES. 

The  creditor's  right,  having  accrued  iinder  former  Code  Civ.  Proc.  { 
2750,  permitting  a  creditor  to  petition  for  the  sale  of  land  within  three 
years  after  Issuance,  of  accountant's  letters,  continued  unaffected  by  re- 
peal of  such  provision  within  three  years,  in  view  of  General  Construc- 
tion Law  (Consol.  Laws,  c.  22)  §  93,  providing  that  a  repeal  of  a  statute 
shall  not  affect  existing  rights. 

Proceeding  for  accounting  of  Jennie  Levy,  as  administratrix  of 
Julius  Levy,  deceased.  On  a  creditor's  application  for  an  order  for 
the  sale  of  land.    Application  granted. 

Lester  B.  Nelson,  of  New  York  City,  for  petitioner. 
Albert  C.  Aubrey,  of  New  York  City,  for  administratrix. 

KETCHAM,  S.  On  the  application  of  the  creditor,  made  in  the  ac- 
counting proceeding,  an  order  for  the  sale  of  land  for  the  payment  of 
debts  will  be  granted.  The  accountant's  letters  were  granted  on  May 
28,  1914.  The  proceeding  for  the  accounting  was  commenced  on  Febru- 
ary 4,  1916. 

Under  the  statute  as  it  was  when  letters  were  issued,  the  creditor  was 
permitted  to  petition  for  the  sale  of  the  land  within  tiiree  years  there- 
after. Former  Code,  §  2750.  There  thus  accrued  to  him  a  right  in- 
tended to  continue  for  a  period  which  had  not  expired  prior  to  the  inr 
stitution  of  this  proceeding.  This  right  was  of  such  quality  that  the  re- 
peal of  the  provision  by  which  it  was  accorded  did  not  affect  or  impaii 
it.  General  Construction  Law,  §  93.  The  statute  cited  has  been  applied 
to  the  preservation  of  rights  precisely  like  the  right  of  the  creditor 
which  is  here  asserted.  Matter  of  lovinella,  166  App.  Div.  460,  151 
N.  Y,  Supp.  1007;  Murphy  v.  Mackey,  N.  Y.  L.  J.  May  19,  1915. 

The  Case  of  Brodil,  N.  Y.  L.  J.  December  30,  1915,  is  not  to  be  cited 
to  the  contrary,  since  inquiry  indicates  that  in  that  case  the  creditor's 
right  under  the  three-year  statute,  had  expired  before  the  1st  of  Sep- 
tember, 1914,  when  the  revision  of  that  year  took  effect. 


WALLENS  V.  NEW  YORK  CENT.  &  H.  R.  B.  CO. 

(Oty  Court  of  Niagara  Falls.    October  12,  1917.) 

Cabriebs  €=s>132 — ^LoBs  of  Goods — Burden  or  Proof. 

A  shipper,  suing  for  the  value  of  goods  lost  in  transit,  has  the  burden 
of  showing  who  had  custody  of  the  goods  at  the  time  when  a  portion 
thereof  was  stolen. 
Cakriers  €=>52(2) — Loss  of  Goods — ^Liabecitt. 

The  carrier's  receipt,  reciting,  "Becelved  •  •  •  in  apparent  good 
order,  except  as  noted  (contents  and  condition  of  contents  of  package  un- 
known)," does  not  affect  the  liability  of  the  carrier  for  loss  of  the  goods 
in  transit. 
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Action  by  Abe  Wallens  against  the  New  York  Central  &  Hudson 
River  Railroad  Company,  On  defendant's  motion  for  nonsuit  Mo- 
tion granted. 

Francis  T.  Findlay,  of  Niagara  Falls,  for  plaintiff. 
Locke,  Babcock,  Spratt  &  Hollister  and  Dean  R.  Hill,  all  of  Buf- 
falo, for  defendant. 

CHAPIN,  J.  This  is  an  action  brought  by  the  plaintiff  to  recover 
the  stun  of  $226  on  account  of  goods  lost  from  a  shipment  consigned 
by  Bashwitz  Bros.  &  Co.,  New  York,  to  the  plaintiff  at  Niagara  Falls. 
At  the  close  of  plaintiff's  evidence  tht  defendant  moves  for  nonsuit, 
on  the  ground  that  plaintiff  has  failed  to  prove  cause  of  action  against 
defendant. 

Careful  consideration  of  the  evidence  contained  in  the  commission 
and  taken  before  me  in  open  court  discloses  that  the  plaintiff  has  fail- 
ed to  meet  the  burden  of  proof  which  the  law  imposes  upon  him  in 
this  case.  It  is  a  fact,  which  can  be  easily  determined  from  the  evi- 
dence, that  a  certain  portion  of  the  goods  contained  in  the  box  in 
question  were  extracted  therefrom  at  some  time  between  the  time 
when  they  left  the  storehouse  of  the  consignor  and  the  time  when 
they  were  delivered  to  the  truckman,  Mr.  Wilson,  at  Niagara  Falls, 
the  agent  of  the  consignee.  Exactly  when  and  where  and  how  these 
goods  were  taken  is  not  apparent  from  the  proof,  and  it  is  impossible 
for  the  court  to  say  from  the  evidence  whether  the  goods  were  taken 
while  the  box  in  question  was  in  the  actual  custody  of  the  defendant 
railroad  company,  or  while  it  was  in  the  custody  of  the  agents  of  the 
consignor,  while  being  delivered  from  the  warehouse  of  the  consignor 
to  the  receiving  station  of  the  New  York  Central  Railroad  in  the  city 
of  New  York.  Plaintiff's  proof  is  lacking  in  respect  to  the  custody 
of  the  box  at  that  point  in  the  shipment.  There  is  no  evidence  in  the 
case  to  show  who  handled  the  box,  or  where  it  was,  between  the  time 
it  was  loaded  on  a  truck  by  the  witness  Andrew  J.  Duricin  and  the 
time  it  was  received  at  the  pier  of  the  defendant  in  New  York  City. 

[1]  The  burden  of  proof  on  this  point  is  upon  the  plaintiff.  He 
has  failed  to  meet  it,  ^nd  the  most  that  can  be  said  is  that  it  can  only 
be  a  matter  of  conjecture  for  the  court  as  to  where  and  at  what  point 
in  this  shipment  the  box  was  opened  and  goods  taken  therefrom.  See 
Baer  v.  New  York  Central,  83  Misc.  Rep.  88,  144  N.  Y.  Supp.  682; 
Openhym  et  al.  v.  Maine  S.  S.  Co,  (Sup.)  127  N.  Y.  Supp.  463;  Can- 
field  V.  Baltimore  &  Ohio  Railroad  Co.,  75  N.  Y.  144. 

[2]  I  do  not  think  that  the  clause  contained  in  the  receipt  given 
by  the  defendant  to  plaintiff's  consignor  at  the  time  of  the  receipt  of 
the  shipment  in  question,  containing  the  words,  "Received  *  *  * 
in  apparent  good  order,  except  as  noted  (contents  and  condition  of 
contents  of  package  unknown),"  changes  the  legal  phase  of  the  trans- 
action. See  Miller  v.  Railroad  Co.,  90  N.  Y.  430,  43  Am,  Rep.  179; 
Jean  Garrison  &  Co,  v.  Flagg,  45  Misc.  Rep,  421,  90  N.  Y.  Supp.  289; 
Thyll  v.  Railroad  Co.  (Sup.)  84  N.  Y.  Supp.  175. 

Defendant's  motion  for  nonsuit  granted. 
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MEMORANDUM  DECISIONS 


Abel  B.  ABERNETHX,  applt.  v.  Adelbert 
H.  CHAMBKBS,  respt.  (Supreme  Court,  Ap- 
;)ellate  Division,  Third  Department  Septem- 
ser  26,  1917.)  Orders  affirmed,  with  costs. 
ill  concur,  except  Kellogg,  P.  J.,  and  Wood- 
irard,  J.,  who  vote  for  reversal  of  the  orders 
Lnd  a  reinstatement  of  the  verdict. 


Owen  K  ABRAHAM,  Assignee  for  the  Bene- 
3t  of  Creditors,  etc.,  AppeUant,  v.  AMERICAN 
EXCHANGE  NAT.  BANK,  Respondent  (Su- 
preme Court  Appellate  Division,  First  Depart- 
nent  July  13,  1917.)  Appeal  from  Trial 
Term,  New  Tork  County.  Action  by  Owen  E. 
Abraham,  assignee  for  Uie  benefit  of  creditors, 
i^ninst  the  American  Exchange  National  Bank. 
Prom  a  judgment  dismissing  the  complaint  after 
:rial,  plaintiff  appeals.  Reversed,  and  new  trial 
)rdered.     See,  also,  159  N.  Y.  Supp.  396. 

PER  CUBIAM.  Upon  the  gronnd  that  there 
iras  an  issue  of  fact  for  the  jury  as  to  whether 
Talentine  was  an  agent  of  the  firm  of  E.  D. 
Shepard  &  Co.,  the  judgment  is  reversed,  and 
I  new  trial  ordered,  with  costs  to  appellant  to 
kbide  the  event    Order  filed. 


Antonio  ACIONE  v.  COMMERCIAL  UN- 
rON  ASSURANCE  CO.,  lAd.  (Supreme  Court, 
\pprilate  Division,  First  Department  October 
19,  1917.)    Application  granted.    Order  signed. 

Benjamin  F.  AIKENS,  respt,  v.  Alexander 
ROBKRTS  and  Bertha  Roberts,  applts.  (Su- 
>rpme  Court,  Appellate  Division,  Fourth  De- 
partment. September  26,  1917.)  Motion  grant- 
)d,  and  appeal  dismissed,  with  costs. 

'■  — a 

Annie  AI.KOFF,  Respt,  ▼.  Annie 
SCHACHT,  Applt  (Supreme  Court,  Appellate 
division.  First  Department  October  19,  1917.) 
Drder  affirmed,  with  $10  costs  and  disburse- 
nents.     No  opinion.     Order  filed. 

Feme  ALLEN  and  one,  infants,  etc.,  applts., 
K  Roger  G.  LITCHARD  et  al.,  reapts.  (Su- 
>rcmc  Court  Appellate  Division,  Fourth  De- 
)artmcnt  Jtdy  3,  1917.)  Order  (93  Misc.  Rep. 
97,  157  N.  Y.  Supp.  19)  affirmed,  with  $10 
nsts  and  disbursements.     All  concur. 

amalgamated"  mills.  Inc.,  Respt^  v. 
1  ASTON  WILLIAMS  *  WIGMORE,  Inc., 
Vpplt.  (Supreme  Court  Appellate  Division, 
"irst  Department.  October  19,  1917.)  Order 
nodified,  as  stated  in  order,  and,  as  so  modified, 
iffirmed«  without  costs.  No  opinion.  Order 
iled.  

AMERICAN  BLUE  STONE  CO.,  respt,  -v. 
JOHN  CUT  STONE  CO.,  applt  (Supreme 
3ourt  Appellate  Division,  Fourth  Department 
September  26,  1917.)  Motion  granted,  and  ap- 
ical dismissed,  with  costs. 


AMERICAN  SYNTHETIC  COLOR  CO.  ▼. 
FRANCO-AMERICAN  CHEMICAL  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  11,  1917.)  Application  de- 
nied,  with  $10  costs.     Order  signed. 


AMERICAN  WOOLEN  CO.  OF  NEW 
YORK,  Plff.,  T.  Michael  C.  SIMON,  Deft.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. October  17^  1917.)  JPlaintifTs  ex- 
ceptions overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  directed  for  the  de- 
fendant upon  the  nonsuit,  with  costs.  Held, 
that  the  six-vear  statute  of  limitations  applied. 
We  did  not  hold  to  the  contrary  in  the  case  of 
American  Woolen  C!o.  v.  Samuelsobn,  17G  App. 
Div.  948,  162  N.  Y.  Supp.  1110.    AU  concur. 


Leo  ANNIS  v.  CLIFTON  PLACE  REALTY 
CO.  et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  19,  1917.)  Appli- 
cation granted.    Order  signed. 


In  the  matter  of  the  claim  of  Salvatore  Do- 
menico  ANTONIO,  for  compensation,  v.  RODG- 
EJRS  &  HAGGBBTY,  Inc.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Septem- 
ber 13,  1917.)    Motion  denied. 


Charles  W.  H.  ARNOLD,  as  Trustee  in  Bank- 
ruptcy, etc.,  respondent,  v.  William  H.  FRANK 
and  others,  respondents,  and  Upper  Hudson 
Stone  Company,  appellant  (Supreme  dourt 
Appellate  Division,  Second  Department  July 
31,  1917.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Rich,  and  Blackmar,  JJ.,  concur. 


ASSETS  REALIZATION  CO.,  Applt,  ▼. 
Phillip  W.  ROTH,  Respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 3,  1917.)  .Motion  for  leave  to  appeal  to 
Court  of  Appeals  arninted.  See,  also,  179  Apo. 
Div.  824,  166  N.  Y.  Supp.  888. 


Samuel  AUERBAOH  v.  Mayer  BABINER  et 
aL  (Supreme  Court  Appellate  Division,  First 
De^rtment  October  19,  1917.)  Application 
denied,  with  $10  costs.    Order  signed. 


James  A.  BALLANTINE  and  Robert  H.  Vols 
copartners,  doing  business  under  the  firm  name 
and  style  of  Ballantine  &  Volz,  Plaintiffs,  v. 
Charles  C.  BULLOC^  Jr.,  as  sole  executor 
and  trustee  under  the  last  will  and  testament 
of  Mathew  H.  Bender,  deceased,  and  Florence 
I.  Reynolds,  Defendants.  (Supreme  Court 
Special  Term,  Albany  County.  July  21,  1917.) 
Action  by  James  A.  Ballantine  and  Robert  H. 
Volz,  copartners  doing  business  under  the  firm 
name  and  style  of  Ballantine  4  Volz,  against 
Charles  C.  Bullock,  Jr.,  as  sole  executor  and 
trustee  under  the  last  will  and  testament  of 
Mathew  H.  Bender,  deceased,  and  Florence  I. 
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BeynoIdB.  By  motion  to  vacate  and  set  aside 
an  order  requiring  a  payment  by  defendant  Bul- 
lock as  trustee.    Motion  granted. 

NICHOLS,  J.  Upon  the  authority  of  Cuth- 
bert  V.  Chauvet  et  al.,  136  N.  Y.  332,  32  N.  R 
1088,  18  L.  B.  A.  745,  the  order  granted  in  the 
above-entitled  action  at  the  Albany  Special 
Term,  December  30,  1916,  requiring  the  pay- 
ment by  the  defendant  BuUocIc,  as  trustee,  etc., 
of  the  sum  of  $250  to  the  plaintiffs  or  their,  at- 
torney in  the  month  of  January,  1917,  and  $250 
in  the  month  of  July,  1917,  and  the  sum  of 
$250  in  the  month  of  January,  1018,  and  the 
sum  of  $150  in  the  month  of  July,  1918,  is 
vacated,  as  to  all  payments  to  be  made  after 
the  month  of  January,  1917,  without  costs. 
This  court  in  the  matter  of  Florence  I.  Beynolds 
having  granted  to  the  intervening  trustee  in 
bankruptcy  a  garnishee  execution  under  the 
provisions  of  section  1391  of  the  Code  of  Civil 
Procedure,  the  motion  of  the  intervening  trus- 
tee that  the  said  Charles  C.  Bullock,  Jr.,  as 
trustee  under  the  will  of  Mathew  H.  Bender, 
deceased,  be  required  to  pay  over  to  said  trus- 
tee in  bankruptcy  the  sum  of  $250  retained  by 
said  trustee,  July  1,  1917,  under  the  provisions 
of  said  order,  is  denied,  except  that  said  trustee 
is  required  to  pay  upon  the  garnishee  executions, 
issued  against  the  defendant  Reynolds,  in  their 
order,  pursuant  to  said  section  1391  of  the  Code 
of  Civil  Procedure.  10  per  cent,  of  said  sum,  and 
the  said  Charles  C.  Bullock,  Jr.,  trustee  under 
the  will  of  Mathew  H.  Bender,  deceased,  Is  au- 
thorized to  pay  over  the  residue  of  said  $250,  to 
wit,  $225,  to  the  said  cestui  que  trust,  under 
the  provisions  of  said  will.  The  intervening 
trustee  in  bankruptcy  having  by  his  interven- 
tion improved  the  situation  of  the  bankrupt 
trust  estate  by  having  the  aforesaid  sum  of 
$25  applied  to  the  garnishee  executions  in  their 
order,  his  motion  is  denied,  except  as  hereinbe- 
fore stated,  without  costs.  Ordered  accord- 
ingly. 


Marie  B.  BABKEK,  Respt.,  ▼.  Frank  G. 
SHATTFCK  CO.,  Applt  (Supreme  Court.  Ap- 
pellate Division,  Tirat  Department.  October 
19,  1917.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulate  to  reduce 
verdict  to  the  sum  of  $1,500,  in  which  event 
the  judgment,  as  so  reduced,  and  the  order  ap- 
pealed from,  are  affirmed,  without  costs.  No 
opinion.  Clarke,  P.  J.,  and  Scott,  J.,  dissent, 
and  vote  for  reversaL    Settle  order  on  notice. 

pt„  v. 

BAILWAY  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
19,  1917.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

Martha  BARTHEL,  as  Admrx.,  etc.,  of  Cath- 
erine Barthel,  Deceased,  Respondent,  v.  IN- 
TERNATIONAL RAILWAY  COMPANY,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July  3,  1917.)  Appeal 
from  Special  Term,  Brie  County.     Action  by 


Martha  Barthel,  as  administratrix  of  Oatfaeris' 
Barthel,  deceased,  against  t3ie  IntematioLL 
Railway  Company.    Judgment  for  plaintiff,  and 

Affirmed. 

Judgment  and  order  affira- 


defendant  appeals. 

PER  CURLAM. 
effiWltb  costs. 

LAMBERT.  J. 


,  _.     For  the  present,   I   dissent 

We  ma^  assume  that  the  contributory  negligeoct 
of  the  intestate  was  a  question  of  fact.  But  I 
can  see  no  basis  for  a  finding  of  defendant'i 
negligence.  Upon  the  facts  proven,  the  failon 
to  stop  the  car  was  not  the  proximate  canse  -it 
the  accident  The  speed  of  the  car  did  not  in- 
crease its  overhang,  and,  whether  it  was  mnnin; 
slow  or  fast,  her  position  was  equally  dangerous. 
It  does  not  appear  that  she  changed  her  positioa 
by  reason  of  the  manner  in  which  the  car  van 
operated.  Negligence  cannot  be  found,  except 
upon  the  inference  that  she  was  led  to  assurr.* 
a  more  dangerous  position.  That  fact  not  bein; 
proven,  and  not  being  a  necessary  inferenct 
from  the  facts  established,  it  cannot  be  indulg- 
ed in,  to  sustain  this  recovery. 

BAYARD  PRODUCTS  CO.,  Applt.  v.  Pad 
GROSS  et  al.,  Respto.  CSupreme  Court,  Appel- 
late Division,  Krst  Department.  October  19, 
1917.)  Order  reversed,  and  motion  granted,  up- 
on plaintiff  giving  adequate  security.  No  opin- 
ion.    Settle  order  on  notice. 

Wallace  BEATTY,  individually  and  as  tem- 
porary administrator,  etc.,  of  George  W.  Benttj, 
respondent,  v.  Jesse  E.  READ  and  Clara  Reai 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  31,  I91".t 
Judgment  reversed,  and  new  trial  granted,  cosB 
to  abide  the  event,  upon  the  ground  that  we 
think  that  the  plaintiff  was  incompetent  under 
section  829  of  the  Code  of  Civil  Procedure,  to 
testify  to  what  he  did  with  the  deed,  and  tliat 
the  defendant's  objection  to  such  testimoay 
should  have  been  sustained.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Bidt,  JJ.,  concur. 

Malvina  BEBMAN,  respt,  ▼.  STATE  of  New 
York,  applt  (Supreme  Court  Appellate  M- 
vision.  Third  Department  September  18.  1917.) 
Judgment  unanimously  affirmed,  with  coetn 


Walter  BENDER  v.  Joseph  O.  GORBJY  et  aL 
(Supreme  Court,  Appellate  Division,  First  IV- 
partmcnt  October  11,  1917J  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Onler 
filed. 


In  the  Matter  of  the  Petition  «rf  Louise  BIER- 
SACK,  as  General  Guardian,  etc,  of  Frederi<-k 
W.  Kruse,  an  infant,  etc.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  31, 
1817.)     Motion  denied. 


In  the  Matter  of  Mary  S.  BIERSTADT,  de- 
ceased. (Supreme  Court  Appellate  Division, 
First  Department  October  11,  1917.)  Motioo 
granted.    Order  filed. 
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Isaac  BIRNBAUM  and  Harry  Kramer,  ap- 
.cUnnts,  Y.  DOVREFJELD  SAILING  SHIP 
'OMrANY,  respondent.  (Supreme  Court,  Ap- 
lellate  DiTiaiou,  Second  Department  October 
>.  1917.)  Order  affirmed,  with  $10  coats  and 
li«bursemcnts.  No  opinion.  Jenke,  F.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Rich,  JJ.,  concur. 

Etta  I.  BLAIR,  formerly  Etta  I.  Wild,  as 
dmx.,  etc..  Applt,  v.  SYRACUSE  REDUC- 
."lON  &  MFG.  CO.,  Respt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
ober  17,  1917.)  Judgment  affirmed,  with  costs. 
Ill  concur. 

Jessie    BLANKB!NSHIP,    Bespt.,    t.    JetM 

)'DOXNBIjL,  Applt.  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department.  October  10, 
.017.)  Motion  to-  dismiss  appeal  granted,  un- 
ess  appellant  shall  be  ready  to  argue  the  appeal 
>n  October  12,  1917. 


Bert  K.  BLOCH.  Respt,  v.  Paaquale  PIROT- 
CA.  Applt.  (Supreme  Court,  Appellate  Divi- 
lion,  First  Department  October  11,  1917.) 
)rder  reversed,  with  $10  costs  and  disburse- 
iients,  and  motion  granted.  No  opinion.  Order 
lied. 

Sol  BIX)OM.  Respt,  v.  BUSH  TERMINAL 
yO.,  Applt.  (Supreme  Court,  Appellate  Divi- 
ion,  First  Department.  October  11.  1017.) 
)rder  affirmed,  with  $10  costs  and  disburse- 
nents.     No  opinion'.     Order  filed. 


Ambrose  W.  BODLB,  Respt,  t.  AUTOMAT- 
:C  TRANSPORTATION  CO.,  Applt  (Su- 
jreme  Court,  Appellate  Division,  Fourth  De- 
)artment  October  3,  1917.)  Judgment  and 
>rder  affirmed,  with  costs.    All  concur. 

In  the  Matter  of  the  Estate  of  Nathan  T. 
30LLES.-  deceased.  (Supreme  Court  Appel- 
ate Division,  Fourth  Department  October  10, 
1017.)  Motion  to  compel  respondents  to  accept 
lotice  of  appeal  denied,  with  $10  costs. 

Angie  M.  BOOTH  et  aL  v.  Wm.  H.  W. 
KNIPE  et  al.  (Supreme  Court,  Appellate  Di- 
rision,  First  Department  July  13,  1917.) 
Sdotion  granted.    Orders  filed. 


HnrrT  L.  BRADLEY  et  al.,  rpspondents,  t. 
r'EKXON  CONTRACTING  COMPANY  and 
inother,  appellants.  (Supreme  Court,  Appel- 
Me  Division,  Second  Department  October  5, 
1917.)    Motion  denied.  ^ 

Charles  BROCK,  suing,  etc.,  Applt,  v.  Buel 
W.  POOR  et  al.,  Respts.  (Supreme  Court, 
\pr)fllate  Division,  First  Department.  October 
11.  1017.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
:osts.    No  opinion.    Order  filed. 

See,  also,  167  App.  Div.  7N4,  153  N,  Y.  Supp. 
KU;  167  App.  Div.'  798,  1S3  N.  Y.  Supp.  342; 
167  App.  Div.  800,  153  N.  Y.  Siipp.  343. 


Mary  Blair  BROKAW,  respondent,  ▼.  Wil- 
liam Gould  BROKAW,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  SI,  1917.)  Orders  affirmed,  each  with  $10 
costs  and  disbursements.  No  opinion.  Jenka, 
P.  J.,  and  Thomas,  Mills,  Putnam,  and  Black- 
mar,  JJ.,  concur. 


Gecnve  A.  BRONSON,  Applt,  ▼. 
YORK  CENTRAL  R.  R.  CO.,  Respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment September  26,  1917.)  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 

In  the  Matter  of  the  Application  of  Charles 
L.  BROOKS,  to  review  the  action  of  the  In- 
spectors of  Primary  Election  of  the  Town  of 
Edinburgh,  in  the  County  of  Saratoga,  N.  Y., 
at  the  Republican  Primary  Election  of  Septem- 
ber 10,  1917.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  October  10,  1917.) 
Motion  for  leave  to  appeals  to  Court  of  Appeals 
granted. 

Andrew  T.  BROOKS  v.  Charles  A.  KEENE. 
(Supreme  Court  Apppllate  Division,  First  De- 
partment July  13,  1917.)  Application  denied, 
with  $10  costs.    Order  signed. 

In  the  Mutter  of  the  Judicial  Settlement  of 
the  Account  o£  Walston  H.  BROWN,  as  ex- 
ecutor, etCj.  of  Frances  A.  Hackley,  deceased. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment October  6,  1917.)  Decree  of  the 
Surrogate's  Court  of  Westchester  county  affirm- 
ed, with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Staplcton,  Rich,  and  Blackmar,  JJ., 
concur. 

Antoinette  BROWN,  Respt,  ▼.  Rachel 
BROWN,  Applt.  (Supreme  Court  AppeUate 
IMvision,  Third  Department.  September  25, 
1917.)  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

Elizabeth  BROWN  v.  James  A.  HENNESSEY 
et  al.  (Supreme  Court,  Appellate  Division,  First 
Department  October  11,  1917.)  Motion  grant- 
ed, with  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 


Andrew  J.  BROWN,  Respt.,  v.  Patrick  T. 
POWERS.  Applt.-  (Supreme  Court.  Appellate 
Division,  First  Department  October  11, 1917.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, .and  motion  to  dismiss  the  complaint 
granted,  with  $10  costs.  No  opinion.  Order 
filed.  

Michael  BROWN,  respt.  v.  VACUUM  OIL 
CO.,  applt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  September  26,  191T.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
I>ellant  shall  file  and  serve  briefs  by  October  6, 
and  be  ready  for  argument  on  October  10.  1017. 
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dan  S.  BRUNEB,  Bespt,  7.  Jacob  O. 
DOIiD,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  17,  1917.) 
Appeal  dismissed,  without  costs  upon  stipula- 
tion filed. 


BUFFALO  CARET  CO.,  Regpt.,  t.  Arvilla 
E.  0.  DUNN.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
3,  1917.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  be  ready  to  argue  appeal  dur- 
ing first  week  of  November  term. 

Jamm  J.  B.  BURKE  v."  UNION  PACIFIC 
RAILROAD  CO.  (Supreme  Court  Appellate 
Division,  First  Department  October  11,  1917.) 
Motion  granted.    Order  filed. 

Otto  BUTZBACH,  appellant,  ▼.  Walter  H. 
GILL,  individually  and  as  president,  etc., ,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  July  31,  1917.)  Judg- 
ment and  order  nnanimoudy  affirmed,  with 
costs.    No  opinion. 

B.  4  W.  BUILDING  CO.  t.  COMMON- 
WEALTH SAVINGS  BANK.  (Supreme 
Court  Appellate  Division,  First  Department 
October  19,  1917.)  Application  denied,  with 
$10  costs.    Order  signed. 

John  J.  CALLANAN  v.Emfly  M.  KEENAN, 
as  executrix  of  the  estate  of  Daniel  F.  Keenan, 
deceased.  (Supreme  Court,  Appellate  Division, 
Third  Department  September  18.  1917.)  Mo- 
tion denied. 

Henry  OAKVILL  v.  MIRROR  FILMS,  Inc. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. July  13,  1917.)  Motion  for  reargu- 
ment  of  166  N.  Y.  Supp.  676,  denied;  motion 
for  leave  to  appeal  granted.    Order  filed. 

Howard  G.  CASE,  Respt,  v.  Gerson  RU- 
BENSTEIN,  Applt.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  October  17, 
1917.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


In  the  Matter  of  Cora  V.  R.  CATLIN,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  13,  1917.)  Decree  affirmed, 
without  costs.  No  opinion.  Order  filed.  See, 
also.  89  Misc.  Rep.  93,  151  N.  Y.  Snpo.  264; 
97  Misc.  Rep.  223,  160  N.  Y.  Supp.  1084. 

Bessie  CAWTyEY,  Respt,  ▼.  VALLEY 
STREAM  HOUSE  &  HOME  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  13,  1917.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Scott  and  Sheam,  JJ.,  dissent    Order  filed. 


Bessie  CAWLEY  ▼.  VALLEY  STREAM 
HOUSE  &  HOME  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
19,  1917.)  Motions  denied,  vrith  $10  costs.  Or- 
ders filed. 


CENTRAL  THEATERS  LEASING  &  CON- 
STRUCTION COMPANY,  Appellant,  v.  CITI 
OF  NEW  YORK,  Respondent  (Suprem* 
Court,  Appellate  Diviaion,  First  Department 
July  13,  1917.)  Appeal  from  Trial  Term.  Newl 
York  County.  Action  by  the  Central  Theaters 
Leasing  tt  Construction  Company  against  the 
City  of  New  York.  From  a  judgment  dismiss- 
ing the  complaint  at  the  close  of  plaintifTs  ca.se, 
it  appeals.     Reversed,  and  new  trial  ordered. 

PER  CJURIAM.  In  our  opinion,  the  plaintiff 
produced  sufficient  evidence  to  present  a  question 
of  fact,  which  should  have  been  submitted  to 
the  jurj,  for  which  reason  the  dismissal  of  the 
complamt  was  not  justified.  The  judgment  is 
reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event     Order  filed. 


Gustave  CERF,  Applt,  ▼.  U.  S.  TITLE 
GUARANTY  COj  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October  19, 
1917.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Ordw  filed. 

Bessie  S.  CHAMBERLIN,  respondent  v. 
Howard  L.  daAWFORD,  individually  and  as 
administrator,  etc.,  of  Joseph  G.  Crawford,  de- 
ceased, and  Lillian  O.  Robertson,  appellants, 
and  others,  defendants.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  October 
5,  1917.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Milla,  and  Rich.  JJ..  concur. 

William  H.  CHAPMAN  and  Charles  B. 
Chapman,  etc.,  appellants,  v.  Joseph  ARAT.\, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  31,  1917.> 
Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  unless  within 
20  days  defendant  stipulate  to  forego  the  dam- 
ages allowed  him  by  the  verdict  in  other  words^ 
that  the  verdict  stand  merely  as  one  for  the  de- 
fendant, in  which  event  the  order  appealed 
from,  and  the  judgment,  modified  aocordinglj, 
are  affirmed,  without  costs,  upon  the  grounil 
that  the  defendant,  having  accepted  the  return 
of  the  black  horse  and  given  the  bay  in  its 
place,  could  not  thereafter  claim  that  plaintiffs 
still  remained  the  owners  of  the  black  horse, 
and  upon  the  ground  that  the  defendant  cannot 
have  been  damaged  by  the  plaintiffs'  abandon- 
ment to  him  of  the  bay  horse,  the  jury  having 
found  in  favor  of  the  defendant  as  to  each  cause 
of  action  alleged  in  the  complaint  Jenks,  P. 
J.,  and  Thomas,  Stapleton,  Milla,  and  Rich,  JJ., 


Isaac  E.  CHAPMAN  et  al  v.  L.  R  WATER- 
MAN CO.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
for  leave  to  appeal  denied,  with  $10  costs.  Or- 
der filed.  Motion  for  stay  denied,  with  flO 
costs.    Order  filed. 

Georga  H.  CHAPMAN  t.  NIAGARA  SILK 
MILLS.  (Supreme  Court  Appellate  Division, 
Third  Department  September  18.  1917.)  Mo- 
tion denied. 
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Annis  OHARLEBOIS,  reapt,  v.  FranclB  M. 
tfcKINLBY,  applt  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department.  July  3, 
.917.)  Judgment  aad  order  affirmed,  with  coets. 
ill  concur. 

Joseph  M.  CHABLTON  and  one,  reapts.,  v. 
Christopher  J.  SHEIL,  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
I,  1917.)  Judgment  affirmed,  with  costs,  AU 
■oucxue. 


Joseph  M.  GHARI/rON  and  one,  individually 
ind  as  execrs.,  etc.,  et  al;,  Respts^  ▼•  Christo- 
)her  J.  SHEIL,  Applt  (Supreme  Court,  Appel- 
ate  Division,  Fourth  Department.  October  3, 
.917.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  without  costs. 


Ruth  CHEW,  as  Admx.,  etc.,  respt,  v.  NEW 
rORK  CENTRAL  R.  R.  CO.,  applt.  (Supreme 
^ourt,  Appellate  Division,  Fourth  Department, 
ruly  8,  1917.)  Order  entered  May  23,  1917, 
ind  judgment  of  affirmance  entered  thereon  va- 
rated,  and  a  reargument  ordered,  upon  the 
Tound  that  the  plaintiff  had  died  prior  to  the 
trgument  of  the  appeal.  Motion  granted  to  sub- 
titute  Barbara  Patterson,  as  admz.  de  bonis 
ion,  etc.,  88  party  plaintiff  herein,,  and  appeal 
ubmitted  by  both  parties  upon  the  reargument 
o  ordered.  Upon  reargument  it  is  ordered  that 
be  judgment  and  order  be  reversed,  and  a  new 
rial  granted,  with  coats  to  the  appellant  to 
ibide  the  event,  upon  the  ground  that  the  ver- 
lict  is  excessive,  unless  the  plaintiff  shall,  witb- 
Q  ten  days,  stipulate  to  reduce  the  verdict  to 
be  sum  of  $5,000  as  of  the  date  of  the  rendi- 
ion  tbereof,  in  which  event  the  judgment  is 
aodified  accordingly,  and,  as  so  modified,  is,  to- 
ether  with  the  order,  affirmed,  without  costs 
f  this  appeal  to  either  party.    All  concur. 


Caterina  CHIARAMONTE,  respondent,  v. 
}eorge  HORNSTEIN  and  others,  appeUanta. 
Supreme  Court,  Appellate  Division,  Second 
>epartment.  October  5,  1917.)  Appellants 
lave  not  complied  with  rule  41,  and  also  have 
ailed  to  excuse  their  delay  under  our  special 
ule  by  showing  from  the  facts  out  of  which  the 
ontroversy  arose  that  the  appeal  has  any  merit. 
lotion  granted,  and  appeal  dismissed,  with  $10 
osts. 

Alfred  W.  CHURCH,  Respt,  v.  COMMER- 
JLA.L  TRUST  CO.,  Applt.  (Supreme  Court, 
appellate  Division,  First  Department  October 
9,  1917.)  Judgment  affirmed,  with  costs.  No 
pinion.    Order  filed. 

CITY  OP  NEW  YORK,  Respt,  v.  HOL- 
JROOK  BLINN,  Applt  (Supreme  Court,  Ap- 
ellate Division,  First  Department  October  11, 
917.)  Order  affirmed,  with  $10  costs  and  dis- 
uraementa.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Petition  of  John  E. 
TLiA'RK,  etc.,  respondent,  and  George  C.  Hall, 
:t  al.,  appellants.  (Supreme  Court,  Appellate 
>iTision,   Second  Department     September  12, 

166  N.Y.S.— 60 


1917.)  Order  reversed,  without  costs,  and  mo- 
tion denied,  upon  the  ground  that  it  does  not 
appear  that  John  E.  Clark  filed  objections  with 
the  board  of  elections  pursuant  to  section  56a 
of  the  Election  Law.  Jenks,  P.  J.,  and  Thomas, 
Stapletcm,  and  Mills,  JJ.,  concur.  Settle  order 
before  Mr.  Justice  Stapleton. 

Heni7  I.  CLARK  et  'al.  t.  BANKERS' 
TRUST  CO.,  as  Trustee,  etc.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
11,  1917.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 

Jennie  M.  CLARK.  Individually,  and  as 
Admx.,  etc.,  respt,  v.  PENNSYLVANIA  RAIL- 
ROAD CO.,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July  3,  1917.) 
Order  of  affirmance  entered  May  2,  1917,  and 
judgment  entered  thereon,  vacated,  on  the  ground 
that  plaintiff  had  died  prior  to  the  argument 
of  the  appeaL 

Audley  CLARKE,  rMpcmdent  v.  BOROUGH 
ASPHAI/r  COMPANYT  appellant  and  Daniel 
J.  McCoy,  defendant  (Supreme  Court  Appel- 
late Division,  Second  Department.  July  31, 
1917.)     Motion  denied,  without  costs. 

Iverson  B.  CLARKE  v.  FEDERAL  SIGNAL 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  October  11,  1917.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Douglas  R.  CLARKSON,  Respt,  v.  AMER- 
ICAN &  BRITISH  MFG.  CO.,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  3,  1917.)  Order  affirmed, 
with  $10  costs  and  disbursements.    AU  concur. 

Louis  COHEN  v.  Morris  H.  ROTHSCHILD 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs. 

Louis  COHEN  v.  Morris  H.  ROTHSCHILD 

et  al.  (Supreme  Court  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
denied,  with  $10  costs.     Order  filed. 

In  tile  Matter  of  the  Estate  of  John  P.  OOLB^ 
GROVE,  deceased.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  3,  1917.) 
Decree  modified,  by  striking  out  the  allowance 
of  costs  to  the  contestants,  and,  as  so  modified, 
the  decree  is  affirmed  without  costs  of  this  ap- 
peal to  either  party.    All  concur. 

In  the  matter  of  the  claim  of  James  H. 
COLLINS,  for  compensation  v.  BRADFORD 
&  DEROUCHIB  and  another,  respts.  (Su- 
preme Court  Appellate  Division,  Third  Dqmrt- 
ment    September  13,  1917.)    Motion  granted. 

Eva  K.  CONLON  v.  James  H.  MARSH  et 
al.  (Supreme  Court  Appellate  Division,  First 
Department.  October  11,  1917.)  Motion  to  con- 
tinue stay  granted.     Settle  order  on  notice. 
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In  the  matter  of  the  claim  of  Frank  J.  COOK 
(Estate  of  Frank  J.  Cook)  v.  The  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  employer 
and  self-insurer,  applt.  In  the  matter  of  the 
claim  made  by  Margaret  COOK  for  the  death 
of  her  husband,  Frank  J.  Cook,  deceased,  v. 
The  NEW  YORK  CENTRAL,  RAILROAD 
COMPANY,  employer,  and  aelf-insurer.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. September  27, 1917.)  Award  unanimous- 
ly afllrmcd. 

Judson  L.  COOK,  Respt.,  v.  N.  Y.  O.  &  W. 
KY.  CO.,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  10, 
1917.)  Judgment  and  order  reversed,  with  costs, 
and  complaint  dismissed,  with  costs.  Held,  that 
the  plaintiff  failed  to  make  out  a  case  of  action- 
able negligence  against  the  defendant  or  to 
show  his  own  freedom  from  contributory  neg- 
ligence.   All  concur. 

Antonio  CORICO,  Applt,  v.  Frank  Sullivan 
SMITH,  as  receiver,  etc.,  Respt.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  3,  1917.)  Motion  granted,  and  oi-der 
entered  April  4,  1917,  modified,  so  as  to  provide 
for  the  modification  of  the  judgment  appealed 
from  by  striking  out  the  wonis  "and  dismissing 
the  plaintilTa  complaint  with  $46.86  costs,  and 
have  execution  therefor,"  and  by  inserting  in 
lieu  thereof  the  words,  "with  leave  to  the  plain- 
tiff to  withdraw  his  demurrer  within  20  days 
upon  payment  of  the  costs  of  the  demurrer," 
and  for  affirmance  of  the  judgment  as  so  modi- 
fied, without  costs.  See.  also,  97  Misc.  Rep. 
447,  161  N.  Y.  Supp.  293 ;  178  App.  Div.  33, 
164  N.  Y.  Supp.  190^ 

William  H.  CROOK,  Jr.,  Respt,  v.  Jacob  L. 
LIPTON,  Applt  (Supreme  Court  Appellate 
Division,  First  Department.  October  11,  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Scott  J.,  dissents.  Order 
filed. 

.  James  J.  GROZIER  et  al.,  appellants,  v. 
James  F.  RICHARDSON  et  aL,  respondents. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment    October  5,  1917.)     Motion  denied. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Cyrus  M.  CRUM,  as  sole  sur- 
viving executor  of  John  W.  Schuler,  deceased, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  6,  1917.)  Motion 
denied. 

Moses  CRYSTAL  et  al.,  as  executors,  etc.,  of 
Clementine  M.  Silverman,  deceased,  appellants, 
V.  AERODROME  PARK  AMUSEMENT 
COMPANY  et  al.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  6,  1917.)  Judgment,  dismissing  com- 
plaint and  granting  relief  on  the  counterclaim, 
affirmed,  with  costs.  The  point  first  made  on 
this  appeal,  that  the  trial  should  not  be  contin- 
ued by  the  trial  justice  out  of  Queens  county, 
being  a.  suit  to  foreclose  on  property  in  that 


county,  was  not  raised  below,  but  a  different 
objection  was  presente<l,  that  the  Octotwr  Spe- 
cial Term  had  expired  during  the  adjoummrni 
of  the  trial,  which  was  properly  ovemiled.  Thf 
finding  of  an  individual  indebtedness  to  the  tes- 
tatrix by  her  son  Arthur  E.  Silverman  is  amply 
sustained.  And  the  circumstance  that  he  also 
furnished  a  mortgage  did  not  prevent  the  oper- 
ation and  effect  of  the  testatrix's  testamentary 
purpose  to  discharge  and  extinguish  such  in- 
debtedness of  her  son.  Jenks,  P.  J.,  and  Staple- 
ton,  Rich,  Putnam,  and  BLackmar,  JJ.,  oon- 
cnr. 

The  CUPPLES  CORDAGE  C!OMPANY,  ap- 
pellant, V.  The  CITY  OF  NEW  YORK  and 
another,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  5. 
1917.)     Motion  denied. 

Joseph  P.  CURRY  and  Robert  M.  Curry,  co- 
partners, etc.,  respondents,  ▼.  John  ZITELLI 
and  Maria  ZitelU,  appellants.  (Supreme  CTonrt. 
Appellate  Division,  Second  Department.  Octo- 
ber 5,  1917.)  Appeal  from  the  judgment  enter- 
ed upon  default  dismissed,  with  costs,  emd  orders 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Stapleton,  Rich,  Put- 
nam, and  Bllackmar,  JJ.,  concur. 

Michael  CZYSZ,  as  admr.,  etc.,  Respt,  v.  L 
S.  &  M.  S.  RY.  CO.,  Applt  (Supreme  Court. 
Appellate  Division,  Fourth  Department  Of- 
tober  17,  1917.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. ' 

Henry  DAHIiE^R,  an  infant  etc,  pUf.,  v. 
PENNSYLVANIA  RAILROAD  CO..  deft 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July  3,  1917.)  Motion  for  rearp:- 
ment  denied,  with  $10  costs.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied. 

Samuel  0.  DALRYMFIjB  v.  Moan 
SCHWARTZ.  (Supreme  Court  Appellate  Pi- 
vision,  First  Department  October  19,  1917.) 
Motion  to  dismiss  appeal  denied,  without  casta. 
Order  filed. 


In  the  Matter  of  Augustin  DAIiT.  dec'd.  (Sif 
preme  Court,.  Appellate  Division,  EHrst  Depart- 
ment October  8,  1917.)  Preference  granted 
for  October  16th. 

DAMM  HOUSE  MOVING  CO.,  Kespt,  v. 
William  HIGGINSON,  Applt  (Supreme 
Court,  Appellate  Division,  First  Departmen:. 
July  13,  1917.)  Judgments  and  orders  affirmed, 
witli  costs.    No  opinions.    Orders  filed. 

Julia  A.  DANKS  et  al.,  respts.,  v.  Edvarl| 
L,  PARKER,  individually,  etc.,  et  aL,  defend- 
ants, and  American  Bonding  Co.,  of  Balti- 
more, applt.  (Supreme  Court,  Appellate  Pi' 
vision.  Fourth  Department.  September  26» 
1917.)  Motion  granted,  allowing  appellant  :« 
withdraw  its  appeal  and  to  serve  an  answt-t 
within  20  davs  upon  payment  of  the  costs  of  tiM 
demurrer  ana  $10  costs  of  this  motion. 
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Alice  A.  DAVIS,  respt,  ▼.  NORTHWEST- 
r:ilN  MUTUAL  LIFE  INS.  CO.,  applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
[jartinent.  July  3,  1917.)  Judgment  and  order 
1 98  Misc.  Rep.  456,  163  N.  t.  Supp.  56)  at- 
lirmed,  with  costs.    All  concur. 

Alice  A.  DAVIS,  Respt,  y.  NOZITHWEST- 
ERN  MUTUAL  LIFE  INS.  CO.,  Applt.  (Su- 
[ireme  Court,  Appellate  Division,  Fourth  De- 
partment October  3,  1917.)  Motion  for  rear- 
Eument  denied,  with  |10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 


William  B.  DAWSON,  applt.,  v.  RATA  VIA 
RUBBER  CO.,  impleaded,  etc.,  respt.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment September  26,  1917.)  Appeal  dis- 
missed, without  coats,  upon  stipulation  filed. 


Addison  Perry  DAY,  appellant,  t.  Charles  B. 
CRWIN,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  31, 
1917.)  Judgment  and  orders  affirmed,  with 
costs,  npon  the  judgment  only.  No  opinion. 
Tenks,  P.  J„  and  Thomas,  Stapleton,  Rich,  and 
Putnam,  JJ.,  concur. 

Matter  of  John  T.  DELANET,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  13,  1917.)  Respondent  having 
tiled  his  duly  acknowledged  resignation  of  the 
3tQce  of  attorney  and  counselor  at  law,  no  fur- 
ther proceedings  will  be  taken. 


William  Joseph  DELEHANTY,  respondent, 
7.  Max  BARR,  defendant  and  Adolpn  Barr, 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  5,  1917.)  Judg- 
oient  and  order  unanimously  affirmed,  with 
:oi>ts.    No  opinion. 

Giuseppe  DE  MEO,  appellant,  t.  GOODWIN 
GALLAGHER  SAND  &  GRAVEL  CORPO- 
RATION, respondent.  (Supreme  Court  Appel- 
ate Division,  Second  Department.  July  31, 
L917.)  Judgment  unanimously  affirmed,  with 
:ost8.     No  opinion. 

Richard  0.  DB>  NORMANDIB,  respondent,  v. 
BAY  VIEW  HEIGHTS  LAND  COMPANY, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department  Octobier  6,  1917.)  Motion 
For  reargument  denied,  with  $10  costs.  Motion 
cor  leave  to  appeal  to  the  Court  of  Appeals  de- 
lied. 


Matter  of  Johannes  D.  B.  M.  DB  RIDDER, 
ieceased.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
ieuied ;  execution  of  commission  extended  30 
lays.    Order  filed. 


In  the  Matter  of  Johannes  D.  E.  M.  DB  RID- 
DER, deceased.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  11,  1917.) 
Drders  affirmed,  with  $10  costs  and  disburse- 
nents.    No  opinion.    Orders  filed. 


Michael  DBRRICO,  as  Prest.,  etc.,  et  al., 
Applts.,  V.  Antonio  LIANO  et  al.,  Respts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment October  11,  1917.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


DBXTfiR  SULPHITE  PULP  &  PAPER 
CO.,  respt,  V.  JEFFERSON  POWER  CO., 
applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  3,  1917.)  Order  af- 
firmed, with  costs.    All  concur. 

DEXTER  sulphite"  PULP  &  PAPER 
CO.,  Respt.,  V.  JEFFERSON  POWER  CO., 
Applt  (Supreme  Court,  Appellate  IHvision, 
Fourth  Department  October  10,  1917.)  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
from  order  affirming  order  denying  motion  for 
new  trial  upon  ground  of  newly  discovered  evi- 
dence denied. 

DEXTER  SULPHITE  PULP  &  PAPER 
CO.,  Respt,  V.  JEFFERSON  POWER  CO., 
Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  10,  1917.)  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
from  final  judgment  of  affirmance  granted. 

John  J.  DILLON  as  Commr.,  etc.,  Respt.,  ▼. 
SWIFT  &  COMPANY,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  11,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


DIME  SAVINGS  BANK  OP  BROOKLYN, 
Respt,  V.  Louise  C.  BUTLER  et  al^^  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  13,  1917.)  Judgment  (96  Misc. 
Rep.  82,  160  N.  Y.  Supp.  954)  affirmed  with 
costs.     No  opinion.     Order  filed. 

DIME  SAVINGS  BANK  OF  BROOKLYN 
T.  Louise  C.  BUTLER,  impld.  (Supreme  Court, 
Appellate  Division,  E^rst  Department.  Octo- 
ber 11,  1917.)  Motion  denied,  with  $10  costs. 
Order  filed. 

In  the  Matter  of  the  Petition  of  Charles  B. 
DODGE,  Superintendent  of  the  Poor  of  ths 
County  of  Chautauqua,  for  the  appointment  of 
a  committee  of  the  person  and  property  of  Sarah 
P.  Dickerson,  now  Sarah  P.  Dickerson  Taggart, 
an  incompetent  person.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October  10, 
1917.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  papers 
within  20  days,  pay  to  respondent's  attorney  $10 
and  be  ready  for  argument  at  opening  at  No- 
vember term. 

Joseph  H.  DOUD,  appellant,  v.  The  HUNT- 
INGTON HEBREW  CONGREGATION  OF 
HUNTINGTON,  N.  Y.     (Supreme  Court  Ap- 

?ellate  Division,  Second  Department     July  SI, 
917.)     Motion  denied. 
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Hugh  J.  DOTJGHBRTI,  respondent,  ▼. 
Thomas  S.  HOT,  appellant.  (Supreme  Coart, 
Appellate  Division,  Second  Department.  Octo- 
ber 5,  1917.)  Judgment  of  the  City  Court  of 
New  Rochelle  reversed,  and  new  trial  ordered, 
costs  to  abide  the  event,  upon  the  ground  that 
the  decision  was  contrary  to  the  weight  of  evi- 
dence. Jenks,  P.  J.,  and  Thomas,  Mills,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


Frederick  0.  DOWD,  as  executor,  etc.,  of 
Ellen  Heenan,  deceased,  appellant,  v.  Walter 
H.  HOFMANN,  et  al.,  as  executors,  etc.,  of 
John  C.  Heenan,  deceased,  reapondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  The  following  find- 
ing: "In  support  of  the  validity  of  said  deed, 
the  burden  of  proof  was  upon  the  defendant 
executors  to  satisfy  this  court  of  the  absolute 
fairness  of  the  bargain  made  with  Ellen  Heenan, 
and  this  they  have  failed  to  do"— is  disapproved 
and  reversed,  and  the  judgment  is  affirmed,  with 
costs.  No  opinion. '  Jenks,  P.  J.,  and  Staple- 
ton,  Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

Thomas  H.  DOWD,  aa  admr.,  etc.,  of  Joseph 
R.  Oark,  deceased,  Respt,  v.  PENNSYLVA- 
NIA R.  R.  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
17,  1917.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Frank  DRAKE,  iRespt.,  ▼.  Henry  HORN- 
BIX)WER  et  al.,  impleaded,  etc.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  11,  1917.)  Order  modifiea,  by 
granting  defendant's  motion  to  strike  out  par- 
agraph 17  of  the  second  amended  complaint, 
and,  as  so  modified,  affirmed,  without  costs. 
No  opinion.    Settle  order  on  notice. 

John  D.  DUNIiOP,  respondent,  v.  William 
SIEA'ERS,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  31, 
1917.)  Judgment  modified,  by  striking  there- 
from the  provision  for  the  return  to  the  plain- 
tiff of  the  stock  certificate  of  Alco  Film  Cor- 
poration No.  2,  for  10,000  shares,  five  written 
resignations  of  directors,  certificates  for  18.680 
shares  of  the  treasury  stock  of  said  Alco  Film 
Corporation,  and  the  verified  statement  of  the 
$63,000  of  Alco  BMlm  Corporation  notes  re- 
ceivable, and  inserting  in  place  thereof  a  pro- 
vision that  the  said  certificates  of  stock,  the 
resignations  of  directors,  and  the  statement  of 
notes  receivable  be  delivered  to  the  defendant 
As  so  modified,  judgment  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
and  Blackmar,  JJ.,  concur.  Stapleton,  J.,  dis- 
sents and  votes  for  reversaL 


Elizabeth  DUNN,  Appellant,  t.  Lawrence 
DfNN,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  July  13, 
1917.)  Appeal  from  Trial  Term,  New  York 
Count.v.  Suit  by  B51izabeth  Dunn  against  IJaw- 
rence  Dunn,  From  a  judgment  dismissing  the 
complaint,  and  awarding  custody  of  children  to 
defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 


DOWLINO,  J.  -An  examination  of  the  rec- 
ord satisfies  us  that  the  findings  of  improper 
conduct  on  plaintifTs  part  are  withoot  evidence 
to  support  them,  that  plaintiff  produced  suffi- 
cient proof  of  her  allegations  of  cruel  and  in- 
human treatment  of  her  by  defendant,  that  de- 
fendant did  not  prove  provocation  or  excuse 
therefor,  that  there  was  no  proof  that  plaintiff 
was  an  improper  person  to  have  the  care  of 
her  children,  and  the  awarding  of  them  to  de- 
fendant was  without  justification  or  warrant  in 
law.  The  judgment  appealed  from  will  there- 
fore be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event  The  fol- 
lowing findings  of  fact  are  reversed :  4.  S,  6,  7, 
8,  9,  10,  12,  13,  14,  16,  16,  17,  and  18:  also 
conclusions  of  law,  1.  2,  and  3.  The  order  of 
July  24,  1916,  awarding  plaintiff  alimony  and 
the  custody  of  her  children,  will  be  reinstated. 
Settle  order  on  notice. 

SCOTT,  PAGE,  and  SHESARN,  JJ.,  concur. 
SMITH,  J.,  dissents. 

Jennie  B.  DURHAM,  as  admx.,  etc.,  Respt 
V.  Hiram  C.  HARRISON,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  17,  1917.)  Judgment  and  order  affirm- 
ed, with  costs.    All  concur. 

John  A.  DUVAUj,  an  infant,  by  Robert  E. 
Duvall,  his  guardian  ad  litem,  respondent  ▼• 
LEVY  &  BAIRD,  a  corporation,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  31,  1917.)  Judgment  and 
order  unanimously  affirmed,  with  costa.  No 
opinion. 

Patrick  DWYBR,  respondent,  v.  NTIW 
YORK  &  QUEENS  COUNTY  RAILWAY 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  31, 
1917.)  Judgment  and  order  nnanimoosly  af- 
firmed with  costs.    No  opinion. 

Patrick  DWYBR.  respondent,  t.  NEW 
YORK  k  QUEENS  COUNTY  RAILWAY 
COMPANY,  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  October 
5,  1917.)     Motion  denied,  with  $10  costs. 

Oliver  S.  DYKEMAN  t.  Ernest  FAHNE- 
STOCK,  as  Admr.,  etc  (Supreme  Court.  Ap- 
pellate Division,  First  Department  October 
19,  1917,)    Application  granted.    Order  signed. 

William  BARLYMAN.  an  infant  etc.,  applt, 
V.  SYRACUSPi  LIGHTING  CO.,  and  one, 
respts.  (Supreme  Court.  Appellate  Division, 
Fourth  Department  September  26, 1917.)  IJ.^ 
tion  granted,  and  appeal  dismissed,  ^rith  costs. 

In  the  Matter  of  the  Application  of  the  City 
of  New  York,  relative  to  acquiring  title,  etc, 
EAST  NINTH  STREET  between  Foster  Ave- 
nue and  Avenue  T,  etc.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  31, 
1917.)    Order  affirmed,  with  $10  costs  and  dia- 


Digitized  by 


Google 


MBHORANDUH  DBCI8I0N8 


1093 


barsements.  No  opinioii.  Jenk^  P.  J;  and 
Stapleton,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 

E.  A.  STROUT  FARM  AGENCY,  Respt.,  v. 
John  P.  OIvSEN,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
3,  1917.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  $10  costs. 


Anna  H.  ECKEID,  applt,  t.  BATH  ft  HAM- 
MONDSPORT  R.  R.  CO..  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September  26,  1917.)  Appeal  dismissed,  with- 
out costs,  upon  stipulation  filed. 


Elmer  F.  BDSON,  respt,  t.  INTERNA- 
TIONAL RT.  CO.,  appU.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
S,  1917.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Julia  I*  BDSON,  respt,  v.  INTERNATION- 
AL RT.  CO.,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  3, 
li>17.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

William  H.  EDWARDS  et  al.,  Respts.,  v.  The 
PEOPLE  of  the  State  of  New  York  and  Ed- 
ward F.  Stein,  as  admr^  etc.,  Applts.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  3,  1917.)  Motions  for  re- 
argument  denied.  Motions  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 
This  appeal  was  decided  at  the  May  term,  1917, 
and  the  judgment  of  affirmance  was  entered 
June  6,  1917.  The  next  term  of  this  court 
thereafter  was  held  July  2,  1917.  The  motions 
at  the  present  term  for  leave  to  appeal  to  the 
Court  of  Appeals  come  too  late,  and  are  denied 
also  on  the  ground  tiiat  in  our  opinion  there  is 
no  question  of  law  involved  which  ought  to  be 
reviewed  by  the  Court  of  Appeals,  and  an  appeal 
to  that  court  is  not  required  in  the  interest  of 
justice. 

William  H.  EDWARDS  et  al.,  Respts.,  v. 
PEOPLE  of  the  State  of  New  York  and  Ed- 
ward F.  Stein,  as  admr.,  etc.,  Applts.  (Su- 
preme Court,  Appellate  IMvision,  Fourth  De- 
partment October  3,  1917.)  Order  affirmed, 
with  $10  costs  and  disbursements.  All  concur, 
except  Foote  and  Lambert,  JJ.,  who  dissent,  and 
vote  for  affirmance  as  to  the  defendant  Stein 
and  for  reversal  as  to  the  people  of  the  state  of 
New  York. 


Victor  O.  EMDEN.  Applt  v.  MINT  PROD- 
VCTS  CO.,  Inc.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  October 
11,  1917.)  Order  modified,  by  further  granting 
the  demand  for  a  bill  of  particulars  as  to  the 
defendant's  claim  in  the  particulars  numbered 
4  and  6  in  the  notice  of  motion  herein,  and,  as  so 
modified,  affirmed,  without  coats.  No  opinion. 
Settle  order  on  notice. 


EMPIRE  TRUST  CO.,  Applt,  v.  The  PRES- 
IDENT AND  DIRECTORS  OF  THE  MAN- 
HATTAN COMPANY,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  19,  1917.)  Determination  (97  Misc. 
Rep.  694,  1^  N.  Y.  Supp.  629)  affirmed,  with 
costs.     No  opinion.     Order  filed. 

Emma  Mapdeline  ERFLING,  Respt,  v.  IN- 
TERNATIONAL RY.  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  10,  1917.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  upon  the  ground  that 
the  verdict  is  excessive.  All  concur,  except 
Kruse,  P.  J.,  who  dissents,  and  votes  for  af- 
firmance. 


Edward  W.  EVERETT,  Respt,  t.  James  A. 
CAHEJY.  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  19,  1917.) 
Order  affinned,  with  costs.  No  opinion.  Order 
filed. 

Annie  FAOAN  v.  Arthur  J.  WAHRIN.  (Su- 
preme Court  Appellate  Division.  Hirst  Depart- 
ment October  19,  1917.)  Application  denied, 
with  $10  costs.    Order  signed. 

John  B.  FARRAR,  plaintiff,  v.  George  FREI- 
FBLD,  defendant  (Supreme  Court,  Appellate 
Division,  Second  Department  September  4, 
1917.)  The  court  declines  to  entertain  the  con- 
troversy submitted,  as  its  decision  would  not 
bind  the  necessary  parties.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Blackmar,  JJ., 
concur. 

Laura  FBNNEY,  respondent,  t.  Charles  D. 
FKNNBY,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  July  31, 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Blackmar,  J  J., 
concur. 

Marie  FENTON  v.  Jacob  HIRSCHBERG. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  13,  1017.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Matter  of  Samuel  S-  FIELD  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  13,  1917.)    Motion  granted.    Order  filed. 

Charles  FILBNBAUM,  respondent  ▼.  Abra- 
ham SCHWARTZ,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  July 
31,  1917.)    Api^cation  denied,  with  $10  costs. 

Mary  PINCK  v.  Francis  HILLEJNBRAND. 
MUdred  MDLLER  v.  The  SAME.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  11,  1917.)    Motion  denied.    Order  iiled. 

In  the  Matter  of  Charles  FIRESTONE,  an 
Attorney.  (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1917.)  Disciplin- 
ary proceeding  instituted  by  the  Association  of 
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the  Bar  of  the  City  of  New  York  against 
Charles  Firestone,  an  attorney.  Proceeding  dis- 
missed. 

PER  CURIAM.  Upon  careful  consideration 
o£  all  the  testimony  in  this  matter,  we  are  not 
satisfied  that  the  charpes  have  been  sustained 
by  that  fair  preponderance  of  evidence  which 
will  warrant  disciplinary  action  by  this  court. 
The  proceeding  is  therefore  dismissed.  Settle 
order  on  notice. 

In  the  Matter  of  the  Petition  of  Edward  J. 
FLiANAGAN  to  probate  the  last  Will  and  Tes- 
tament of  Ellen  Singer,  late  of  the  County  of 
Kin^s,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  31,  1917.) 
Motion  granted,  without  costs. 


George  J.  FLEINER,  respt,  v.  Albert  J. 
CHESTNUT,  applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  July  3, 
1917.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  the  appellant  to 
abide  event,  upon  the  ground  that  the  verdict 
is  excessive,  unless  the  plaintiff  shall,  within 
10  days,  stipulate  to  reduce  the  verdict  to  $2,- 
700,  as  of  the  date  of  the  rendition  thereof,  in 
which  event  the  judgment  is  modified  accordmg- 
ly,  and  as  so  modified,  is,  together  with  the 
order,  affirmed,  without  costs  of  this  appeal 
to  either  party.    All  concur. 


Sterling  FLETCHER,  respondent,  y.  William 
BAVLIS,  individually  and  as  executor,  etc,  and 
others,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  31,  1917.) 
The  promise  alleged  in  the  complaint,  followed 
by  decedent's  acts  in  purchasing  and  building 
on  the  property  for  plaintiff's  continued  occupa- 
tion, taken  with  plaintiff's  personal  services, 
averred  to  be  of  great  benefit  to  deceased  and 
of  such  a  character  that  they  cAnnot  be  valued 
in  money,  present  issues  for  a  trial,  which  are 
therefore  not  to  be  determined  on  motion  for 
judgment.  Order  denying  appellants'  motion  for 
judgment,  under  Code  of  Civil  Procedure,  §  647, 
affirmed,  with  |tlO  costs  and  disbursements. 
Jenks,  P.  J.,  and  Thomas,  Mills,  Putnam,  and 
Blackmar,  JJ.,  concur. 


Emdine  T.  FLEtTCHBR,  as  substituted  plain- 
tiff, etc.  appellant,  v.  The  CITY  OF  NEW 
YORK,  respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  31,  1917.) 
Judgment  athrmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 


Jane  FIX)OD,  respondent,  v.  The  CITY  OF 
NEWBURGII,  appelliiut  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  31, 
1917.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  Matter  of  Cornelius  FOLEY,  deceased. 
(Supreme  Court,  Appellate  Division,  Krat  De- 
partment October  11,  19170  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  ap- 
pellant comply  with  terms  stated  in  order.  Or- 
der filed. 


Fred  FORD  t  FORD  MOTOR  COMPASI 
(Supreme  Court  Appellate  Division.  TSird  !» 
partment  September  25,  1917.)  Motion  Uk  .-? 
argument  of  whole  case  granted,  and  cast  sa 
down  for  Wednesday,  November  14, 1917. 

Yand  D.  FOX  v.  Harry  FOX.  (Sop.-«:' 
(3ourt  Appellate  Division,  First  Deparcf 
July  13.  1917.)    Motion  denied.    Orda  Sitl 


Hyman  FOX,  Respt,  v.  George  GINSBIE'r. 
Applt  (Supreme  Court,  Appellate  Wrijii 
First  Department  October  11,  1917.)  Orx: 
reversed,  with  SIO  costs  and  disbursements.  :>• 
motion  granted,  with  $10  costs.  No  opix.^.'C 
Order  filed. 


Christian  J.  FRANCIS  t.  The  CTTt  ''•F 
NEW  YORK.  (Supreme  Court.  Appellate  l>- 
vision.  First  Department  July  13,  1917.)  M.- 
tion  denied,  with  $10  costs.    Order  filed. 


FRANK  &  MILLER,  Inc,  applt,  v.  CA- 
ELMORE,  respt  (Supreme  Court  Apj^'-'' 
Division,  Fourth  Department  July  3,  MT. 
Judgment  affirmed,  with  costs.    All  concor- 


FRANK  A  MILLER,  Inc,  Applt,  t.  Ce  J 
ELMORJ3,  Respt  (Supreme  Court,  AppeUiJ' 
Division,  Fourth  Department  October  3. 19i' 
Motion  for  reargument  denied,  with  $10  '.i<7*' 
Motion  for  leave  to  appeal  to  Coart  of  Ap?-.i^' 
denied. 


Frank  FKANKBL.  Applt,  ▼.  The  MECHA.V| 
ICS'  &  METALS  NAT.  BANK,  BespU  ts- 
nichard  J.  Hamilton,  interpleaded,  Resj-t  '5*i 
preme  Court,  Appellate  Division,  First  l*tf^-' 
ment  October  11,  1917.)  Order  modififd.  V 
amending  the  proceeding  making  Ricfauc^l 
Hamilton  a  party  defendant  thereto;  the  ia> 
to  remain  on  deposit  with  the  defendant  but 
to  the  credit  of  the  action  until  final  joilpi^ 
therein,  and  to  be  entitled  to  the  same  ren'  <■ 
interest  as  other  deposits  of  the  same  oJ^ 
pursuant  to  section  113,  chapter  309.  o:.^ 
Laws  of  1914  (Banking  Law).  No  opua<« 
Settle  order  on  notice. 


i 


Harry  FRANKBL  ▼.  Abraham  PBTEBS 
al.  (Supreme  Court  Appellate  Division.  '• 
Department  July  13,  1917.)  Motion  drc"^ 
with  $10  costs.    Order  filed. 

Abraham  FRANKBNBBRO,  Respt,  v.  H« 
man  BBRKOWITZ,  Applt  (Supr«ne  «-ovJ 
Appellate  Division,  First  Department  w:** 
11,  1917.)  Order  affirmed,  with  $10  costs  W 
disbursements.    No  opinion.    Order  fileo. 


O.  John  FRANKLIN,  as  president  (rf  M  ^ 
Creek  Tel.  Co.,  applt,  t.  BLACK  BIVM 
TELEPOHNB  CO.,  respt  (Supreme  IJ- 
Appellate  Division,  Fourth  Department.  *^m 
8,  1917.)  Judgment  affirmed,  with  oi*» 
concur,  except  Merrell,  J.,  not  sitting- 
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tYcderick  B.  FRIEDMAN,  Applt,  ▼.  Charles 
RENDER,  as  President  of  I/ocal  Union  No.  43. 
International  Brotheriiood  of  Electrical  Work- 
era,  Respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  17,  li>17.)  Ap- 
r>eal  from  judgment,  taken  by  defendant,  dis- 
missed, without  costs,  upon  stipulation  made  in 
open  court.  Judgment,  so  far  as  appealed  from 
by  plaintiff,  affirmed  with  costs.  Held,  that 
there  is  no  finding  that  the  officers  of  the  de- 
fendant Union,  who  expelled  the  plaintiff  from 
his  membership,  were  authorized  to  or  did  act 
as  agents  for  all  the  members  or  any  other  facts 
showing  personal  liability  of  all  the  members  of 
the  association.    All  concur. 


William  R.  FULLER,  appellant,  v.  Orvil 
Harry  BROWN,  as  Executor,  etc.,  of  Edward 
A.  Brown,  deceased,  respondent.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
July  31,  191T.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.     No  opinion. 


Maude  C.  FULLER,  as  EJxcx.,  t.  Daniel  R. 
SINGLETON.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  July  13.  11)17.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


F.  W.  WOOLWORTH  &  CO.,  respondent,  v. 
Mayer  S.  GINSBURO,  appellant.  (Supreme 
t'ourt.  Appellate  Division,  Second  Department 
July  31,  1917.)  Final  order  affirmed,  with  costs. 
No  opinion.  Jcnks,  P.  J.,  and  Stnpleton,  Mills, 
Putnam,  and  Blackmar,  JJ.,  concur. 


Oscar    GDIESl,     aprieJlant,    v.     GREATER 
NEW  YORK  Mi)AT  COMPANY,  Inc.,  et  al., 

dofendanta,  and  Otto  Dommaach,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
l>cpartment  October  5,  1917.)  Motion  to  dis- 
miss appeal  denied,  on  condition  that  plaintiff 
perfect  the  apixial,  place  the  case  on  the  No- 
vember calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


John  GEIGER,  Sr.,  applt,  ▼.  Fred  C. 
BROOKS  et  al.,  rcspts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  .Tuly  3, 
1917.)  Motion  granted,  allowing  appellant  to 
add  to  record  on  appeal  exceptions  to  the  de- 
cision, according  to  the  order  of  the  Special 
Term. 


Sarah  GBNATT,  appellant,  v.  Max  RUBIN- 
SON,  respondent  (Supreme  Court.  Appellate 
Division,  Second  Department.  July  31,  1917.) 
Application  denied,  with  $10  costs. 

In  the  Matter  of  the  Petition  of  Elmira  GIB- 
BONS, as  Administratrix,  etc.,  of  John  T.  Gib- 
bons, deceased,  etc.,  James  H.  McCabe,  as 
Special  Guardian,  etc.,  and  Mary  E.  (iibbons, 
appellants;  Elmira  Gibbons,  as  Administratrix, 
etc.,  respondent.  (Supreme  Court  Appellate  Di- 
\i.sion.  Second  Department  July  31,  1917.) 
Decree  of  the  Surrogate's  Court  of  Kings  coun- 
ty reversed,  so  far  as  it  directs  the  aaid  Mary 


E.  Gibbons  to  deliver  over  to  the  petitioner  as 
sudi  administratrix  the  100  shares  of  common 
stock  of  the  American  Hide  &  Leather  Com- 
pany, certificate  No.  C3204,  and  as  to  that  sub- 
ject the  matter  is  remitted  to  said  court  for  fur- 
ther bearing  and  determination,  upon  the  ground 
that  we  think  that  the  learned  surrogate  erred 
in  excluding  the  testimony  of  the  witness  Kaiser 
as  to  the  conversation  between  the  appellant 
Mary  B.  Gibbons  and  himself,  when  she  pre- 
sented to  him  the  letter  of  introduction  from  the 
decedent;  otherwise,  decree  affirmed,  without 
costs  of  this  appeal.  Thomas,  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 

Clarence  W.  GIESEN  v.  Manrice  W.  METZ- 
LER.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
denied,  with  $10  costs.    Order  filed. 


In  the  matter  of  the  claim  of  Helen  L.  GIF- 
FORD  for  compensation  v.  T.  G.  PATTERSON, 
Inc.,  and  another.  (Supreme  Court  Appellate 
Division,  Third  Department  September  IS, 
1917.)    Motion  denied. 


Earl  C.  GILLETTE,  Respt,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  10,  1917.)  Order  denying  motion  for 
new  trial  upon  the  ground  of  newly  discovered 
evidence  affirmed,  with  costs.  Judgment  and  or- 
der denying  motion  for  a  new  trial  upon  the 
minutes  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  upon  the 
ground  that  the  verdict  is  excessive.    All  concur. 

In  the  matter  of  the  claim  of  Augusta  GOB- 
RECIIT  and  another  for  compensation  v. 
WELLS  FARGO  &  CO.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  September 
18,  1917.)    Motion  denied. 

William    P.   GOLDAIAN  et  al.,  Respts.,   v. 

Morris  GOLDE  et  al..  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  October 
11,  1917.)  Order  modified,  by  striking  out  the 
provision  requiring  defendant  to  produce  books 
and  papers  on  the  examination,  and  as  so  modi- 
fied affirmed  without  costs.  No  opinion.  Settle 
order  on  notice. 


Newton  B.  GORHAM,  respt,  v.  James  H. 
JACKSON,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  3.  1917.) 
Oi-der  reversed  with  $10  costs  and  disburse- 
ments, and  motion  to  vacate  attachment  granted. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  papers  do  not  satisfactorily  show  that  the 
defendant  was  a  nonresident  of  the  state  and  a 
resident  of  the  state  of  California,  as  recited  in 
the  warrant  of  attachment    All  concur. 

Newton  B.  GORHAM,  respt,  v.  William  B\ 
KELLY,  individually,  etc.,  and  one,  applts. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July  3,  1917.  Judgment  and  order 
affirmed,  with  costs.    All  concur. 
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Charles  GORNBBIN,  respt,  v.  BOSTON  IN- 
SURANCE CO.,  applt  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  July  3, 
1917.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  within  30  days  serve  pro- 
posed case  on  appeal  and  be  ready  for  art^ment 
when  reached  at  September  term. 

Dora  GOTTLIEB,  appellant,  t.  Michael  AR- 
CIERB  and  James  Harris,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  of  the 
County  Court  of  Nassau  county  reversed,  with- 
out costs,  and  new  trial  ordered  in  Justice's 
Court,  and  cause  remitted  to  the  County  Court 
of  Nassau  county  for  the  purpose  of  designating 
a  justice  and  fixing  a  time  for  the  new  trial. 
The  defendants'  counterclaim,  on  which  their 
judgment  is  based,  is  neither  permissible  nor 
proved,  and  plaintififs  cause  of  action  is  not 
aisposed  of  in  the  judgment.  We  think  that 
a  new  trial  is  essential,  and  that  our  discretion 
that  the  reversal  be  without  costs  should  be  ex- 
ercised. See  Code  provisions  governing  Jus- 
tices' Courts  and  appeals  to  the  Appellate  Divi- 
sion. Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Rich,  and  Blackmar,  JJ.,  concur. 

Alfred  C.  GOUDIE,  Respt,  v.  Robert  B. 
KEMBKBR,  impld.,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  11,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Alfred  C.  GOUDIE  v.  Robert  E.  KEMBR- 
BR,  impld.,  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  11,  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

William  S.  GRAY,  Applt,  v!  ERIE  RAII^ 
ROAD  CO.,  Respt  (Supreme  Court  Appellate 
Division,  Fourth  Department  October  3, 1917.) 
Judgment  affirmed,  with  costs.    All  concur. 

GREATER  NEW  YORK  FEATHER  CO.  ▼. 
Bessie  STEINBERG  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
19,  1917.)  Application  denied,  with  $10  costs. 
Order  signed. 

In  the  Matter  of  Hetty  H.  R.  GREEN,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1917.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 

Nathan  GROBERG,  appellant  v.  Paul  ED- 
BRT  et  aL,  respondents.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  July  31, 
1917.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Stapleton,  Rich, 
Putnam,  and  Blackmar,  JJ.,  concur. 


lioois  GROSS,  respondoit,  t.  Chariss  NIO 

OLL,  appellant  (Supreme  Court,  Appellau 
Division,  Second  Department  October  5, 1917.) 
Judgment  and  order  of  the  County  Court  of 
Orange  county  unanimousljr  affirmed,  with 
costs.    No  opinion. 

GROSSMAN  BROS.  &  BOSEJNBADM  v. 
WILLIAM  S.  SUSSMAN,  Inc.  (Supreme 
Court  Appellate  Term,  First  Department  July 
17,  1917.)  Appeal  from  Municipal  Court, 
Borough  of  the  Bronx,  Second  District  Sum- 
mary proceedings  by  (jrossman  Bros.  &  Rosen- 
baum  against  Williami  S.  Sussman,  Inc.  From 
a  final  order  in  favor  of  defendant  plaintiffs  ap- 
peal. Reversed,  and  new  trial  ordered  with 
coats. 

PER  CURIAM.  The  landlord  has  brought 
summary  proceedings  against  the  tenant  for 
the  nonpayment  of  rent.  The  leas©  is  in  writ- 
ing and  covers  a  "store"  at  908  East  163d 
street,  and  the  rent  reserved  was  $76  a  montL 
The  tenant  tendered  $65  a  month,  and  claimed 
that  it  was  understood  that  the  leased  prem- 
ises covered  a  basement  under  the  store,  and 
that  the  landlord  gave  the  tenant  possession  of 
the  basement  but  thereafter  agreed  to  retake 
possession  of  the  basement  at  a  rental  of  $10 
per  month,  and  to  pay  the  same  by  deducticMi 
of  $10  per  month  from  the  rent  of  $75,  and 
that  the  landlord  took  possession  of  Uie  base- 
ment on  March  1,  1917.  The  trial  justice 
has  made  a  final  order  in  favor  of  the  tenant. 
As  the  landlord  was  not  represented  by  counsel, 
the  record  shows  no  objection  or  exception  to 
the  admission  of  testimony,  and  we  are  pre- 
cluded from  considering  several  of  appellant's 
points.  We  find,  however,  no  competent  evi- 
dence that  the  landlord  has  ever  retaken  posses- 
sion of  the  premises,  and  practically  no  evi- 
dence that  the  tenant  had  any  right  to  posses- 
sion which  he  could  transfer  to  the  landlord. 
Under  the  circumstances,  we  feel  compelled 
to  reverse  the  final  order,  and  to  order  a 
new  trial,  with  $30  costs  to  appellant  to  abide 
the  event 

BIJUR,  J.,  concurs  in  the  result 


Sol  GROSS  et  al..  copartners,  etc.,  respond- 
ents, V.  The  HARRIS  COMPANY,  Inc.,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  31,  1917.)  Application 
denied,  with  $10  costs. 


Charles  J.  GRUNBBT  v.  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division. 
First  Department  October  11,  1917.)  Motion 
granted,  with  $10  costs,  unless  appellant  com- 
ply with  terms  stated  in  order.     Order  fil^d. 

Stephen  P.  HACKLEY,  respondent,  v.  The 
NEW  YORK  CENTRAL  &  HUDSON  RIVER 
RAILROAD  COMPANY,  appellant  (Supreme 
Court,  Appellate  Dviision,  Second  Department 
July  31,  1917.)  Judgment  of  the  County  Court 
of  Westchester  county  in  favor  of  the  plaintiff, 
affirming  a  judgment  recovered  before  a  polio* 
justice,   unanimously   affirmed,  witit  costs. 

AUce  F.  HALLADAY,  respt,  t.  Georire  H. 
WORTHINGTON  and  others,  applts.  (Su- 
preme Court  Appellate  Division,  Fourth  I><>- 
partment  July  3,  3^917.)  Appeal  disnuest.'u, 
without  coats,  upon  stipulation   filed. 
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John  W.  HAMPTON,  appellant,  ▼.  LEHIGH 
VALLEY  RAILROAD  COMPANY,  respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  31,  1917.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
Ko  opinion. 

Vera  L.  HANER,  applt.,  v.  George  F.  HAN- 
ER,  respt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  13,  1917.) 
Order  unanimously  affirmed,  with  $10  costs 
and  disbursements. 

Thomas  HANSEN,  respondent,  t.  TURNER 
jb  BLANCHARD.  Inc.,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  5,  1917.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opiniim. 

Lillian  HARBURGER  v.  John  J.  CAMP- 
BELL. William  YOUNGER  v.  SAME.  (Su- 
preme Court,  Appellate  Division,  First  De- 
jartment  July  13,  1017.)  Motion  denied, 
ivith  $10  costs.    Order  filed. 

George  R.  HARDIE,  respt,  t.  INTBRNA- 
nONAL  MILK  PRODUCTS  COMPANY, 
iPI)lt.  (Supreme  Court,  Appellate  Division, 
fbird  Department  September  27,  1917.)  Or- 
ler  unanimously  affirmed,  with  $10  costs  and 
lisbursements.     Kellogg,  P.  J.,  not  sitting. 


In  the  matter  of  the  claim  of  Arthur  H. 
lARGRAVES  for  compensation  v.  GEORGE 
\  SHEIVLIN  MANUFACTURING  COM- 
'ANY  et  al.,  applts. ;  Standard  Accident  In- 
urance  Company,  respt  (Supreme  Court, 
ippellate  Division,  Third  Department  Sep- 
jmber  18,  1917.)  Motion  for  reargument  de- 
led. Motion  for  leave  to  appeal  to  the  Court 
f  Appeals  granted. 

In  the  Matter  of  Proving  the  Last  Will  and 
cstament  of  William  C.  HARRIS,  deceased. 
Jupreme  Court  Appellate  Division,  Fourth 
'cpartment  October  3,  1917.)  Order  affirmed, 
ith  $10  costs  and  disbursements.    All  concur. 


Bert  F.  HARRY,  respt,  v.  Fred  WBST- 
OTT  and  one,  applts.  (Supreme  Court,  Ap- 
'Ilate  Division.  Fourth  Department  July  3, 
)17.)  Judgment  and,  order  affirmed,  with 
«ts.     All  concur. 

J.  Joim  HASSETPT  v.  Harriet  Amot  RATH- 
ONE,  personally  and  as  President,  etc.,  and 
lother.  (Supreme  Court,  Appellate  Division, 
iir<l  Department  September  13,  1917.)  Mo- 
rn denied. 


t^lorence  F.  HATHORN  and  another,  as  ad- 
inistratrices,  etc.,  ct  al.  v.  NATURAL  CAR- 
JXIC  GAS  COMPANY.  (Supreme  Court 
:>pellate  Division,  Third  Department  Sep- 
iiber  18,  1917.)     Motion  denied. 


Betty  HEGER,  appellant,  v.  Simon  GUG- 
GENHEIM, respondent.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  31, 
1917.)  Judgment  unanimously  affirmed,  with 
costs.     No  opinion. 

Herman  HEMMERDINGER,  and  another, 
doing  business  under  the  firm  name,  etc.,  of  J. 
H.  HemmerdiuKcr's  Sons^  appellant  v. 
GEORGE  WEISS  &  SONS,  Inc.,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  5,  1917.)  Application 
denied,  with  $10  costs. 


Catherine  HERBERT,  an  infant,  by  James 
F.  Herbert  her  guardian  ad  litem,  respondent 
V.  William  H.  MICHELS,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs.    No  opin- 


Beniamin  L.  HERMAN,  Applt,  t.  Walter  S. 
ROBERTS,  Respt.  (Supreme  Court  Appellnte 
Division,  First  Department.  October  19, 1917.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Smith,  J.,  dissents.  Clarke,  P.  J., 
concurs  in  setting  aside  the  verdict,  and  dis- 
sents from  dismissal  of  complaint  on  the  dis- 
senting opinion  in  Blyth  v.  Quinby,  148  App. 
Div.'  871,  133  N.  Y.  Supp.  602,  and  votes  for 
a  new  trial.'    Order  filed. 


Delilah  HICKORY,  respondent,  v.  NEW 
YORK,  ONTARIO  &  WESTERN  RAILWAY 
COMPANY,  appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department.  July  31, 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Blackmar,  JJ., 
concur. 


HILL  STEIAMBOAT  LINE,  Respt,  v.  NEW 
YORK  CENTRAL  R.  R.  CO.,  fmpld.,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1917.)  Determi- 
nation affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


David  M.  HANCOCK,  Respt,  v.  PENNSYL- 
VANIA CO.,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  17, 
1917.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


ESizabeth  B.  HANNAH  et  al.,  respts.,  v.  Ed- 
ward L.  PARKER,  individually,  etc.,  et  al,  de- 
fendants, and  American  Bonding  Co.,  of  Balti- 
more, applt.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  September  2C, 
1917.)  Motion  granted,  allowing  appellant  to 
withdraw  its  appeal  and  to  serve  an  answer 
within  20  days,  upon  payment  of  costs  of  the 
demurrer  and  $10  costs  of  this  motion. 
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Anna  K.  HATTON,  Applt,  v.  Thomas  M. 
HATTON,  Reept.  (Supreme  Court,  Appellate 
Division,  First  Department  October  19, 
1917.)  Order  modiQeu,  as  stated  in  order,  and, 
as  so  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  appellant.  No  opinion.  Order 
filed. 


Frank  U  HERALAN,  RespL,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Depart- 
ment. October  3,  1917.)  Judgment  and  order 
reversed,  with  costs,  and  complaint  dismissed, 
with  costs,  upon  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  mat- 
ter of  law.  Ail  concur,  except  Kruse,  P.  J., 
who  dissents,  and  votes  for  aifarmance. 

Paul  M.  HEiRZOG,  Respt.,  v.  Walter  J.  SAL- 
OMON et  aL,  Applts.  (Supreme  Court,  Appel- 
late Division,  E^rst  Department.  October  19, 
1917.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

Hiram  H.  HIRSCH,  Respondent,  t.  A.  B. 
MOSLBR  &  CO.,  AppelUint.  (Supreme  Court, 
Appellate  Division,  First  Department,  October 
11,  1917.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Hiram  H.  Hlrsch 
against  A.  R.  Mosler  &  Co'.  From  an  order 
denying  defendant's  motion  to  vacate  or  motiify 
order  for  examination  before  trial,  defendant 
appeals.  Reversed,  and  order  for.  examination 
modified. 

PER  CURIAM.  The  order  appealed  from  is 
reversed,  without  costs  to  either  party,  and  the 
motion  to  modify  the  order  for  examination 
granted,  to  the  extent  of  striking  out  the 
words,  "and  particularly  in  reference  to  the 
cancellation  of  the  contract  for  the  manufac- 
ture of  primers  for  the  Eddystone  Ammuni- 
tion Corporation,  as  alleged  in  paragraph  sixth 
of  plaintiEFs  complaint,"  on  the  ground  that 
proof  of  the  fact  of  or  reason  for  such  cancel- 
lation is  no  part  of  the  plaintiff's  case. 


HIRiSH  &  SCHOFIELD,  Inc.,  v.  Aage 
GUSMIOR.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  11,  1017.) 
Motion  denied,  with  $10  costs.     Order  filed. 

Albert  J.  HIRT  v.  Francis  R.  MATER  et  al. 
(Supi-eme  Court,  Appellate  Division,  First  De- 
partment. October  19,  1917.)  Application 
granted.     Order  signed. 

Ellen  H0ARE5,  appellant,  v.  Jennie  GLEN- 
NBN  and  Annie  Kennedy,  individually  and  as 
executriccs,  etc.,  of  Alexander  Gourley,  deceas- 
ed, respondents.  (Supreme  Court,  Apprllate 
Division,  Second  Department.  July  31,  1917.) 
Order  of  the  County  Court  of  Westchester 
county,  so  far  as  it  denies  the  motion  for  con- 
tinuance against  the  respondents  individually, 
affirmed ;  so  far  as  it  denies  the  motion  for 
revival  and  continuance  aKainst  the  respond- 
ents as  executrices,  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs,  upon  the  ground  of  an  unwise  exer- 


cise of  discretion  by  the  said  court.  Jenks,  P, 
J.,  and  Thomas,  Stapleton,  Mills,  and  Rich,  JJ, 
coocur. 


Mary  HOBSON,  as  admx.,  etc.,  applt.,  r. 
WARD  BROS.  CO.,  Inc.,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Depart- 
ment. September  26,  1917.)  Appeal  dism^ii- 
ed,  without  costs,  up<Hi  stipulation  filed. 


Max  HOFFMAN,  Applt,  v.  H.  S.  REALTY 
CO.,  Respt  (Supreme  Court,  Appellate  Diri- 
sion,  First  Department  October  19,  1917.) 
Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  on  the  ground 
that  a  question  of  fact  was  presented,  both  a£ 
to  the  negligence  of  the  defendant  and  as  to 
the  contributory  negligence  of  the  plaintiff. 
Order  filed. 


Albert  HOFFMAN,  Respt,  t.  ROSE 
DRESS  CO.,  Inc.,  Applt  (Supreme  Court. 
Appellate  Division,  E'irst  Department  July 
13,  1917.)  Order  affirmed,  with  $10  costs  auJ 
disbursements.  No  opinion.  Order  filed.  See, 
also,  166  N.  X.  Supp.  172. 


HOISTING  MACHINERY  (30.,  Respt,  v. 
FEDERAL  TE3RRA  COTTA  CO,  Applt. 
(Supreme  Court  Appellate  Division,  First  De- 
partment July  13,  1917.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


In  the  Matter  of  the  Final  Accounting  of  tbe 
Executor  of  the  Ebtate  of  James  HOL- 
BROOK,  deceased.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  July  3, 
1917.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 


Susie  Church  HOLLIDAT,  aroellant  ^. 
NEW  YORK  MUNICIPAL  RAILWAY  COR- 
PORATION et  aL,  respondents.  (Snprpme 
Court  Appellate  Division,  Second  Deparc- 
ment  July  31,  1917.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinii>:i. 
Jenks,  P.  J.,  and  Thomas,  Stapleton,  MiUs, 
and  Rich,  JJ.,  concur. 

Martha  HOSMBR,  as  admx.,  etc,  respt,  v. 
Henry  O.-VRNEY,  applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July  o. 
1917.)  Judgment  and  order  reversed  and  ne.. 
trial  granted  upon  questions  of  law  and  facr. 
with  costs  to  appellant  to  abide  event  Ho) J: 
1.  That  the  finding  that  the  deceased  was 
without  information  or  knowledge  of  the  lU-:- 
position  and  character  of  the  horse  is  aj^ainsi 
the  weight  of  the  evidence.  2.  "That  the  statr- 
ment  made  to  former  owners  whea  the  horse 
was  purchased,  and  their  statement  when  th<! 
horse  was  sold  that  the  horse  was  a  kickpr  an  I 
\-icioU8,  and  their  conclusions  that  they  bought 
and  sold  him  as  sudi,  were  incompetent  All 
concur. 
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In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of  Henry  R.  HOWELL, 
deceased.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  6,  1817.)  Mo- 
tion denied,  without  costs. 


Charles  A.  HOTLBR,  Respt.,  v.  Martha 
HOYLER,  Applt.  (Supreme  Court,  AppeUate 
Division,  Fourth  Department,  October  17, 
1917.)  Interlocutory  judgment  reversed,  upon 
the  law  and  facts,  and  a  new  trial  granted, 
■with  costs  to  appellant  to  abide  event.  Held, 
that  the  finding  of  fact  numbered  "fourth"  in 
the  decision  is  not  supported  by  satisfactory 
evidence.    All  concur. 


In  the  Matter  of  the  application  of  Albert 
HUGHES  for  admission  to  the  bar.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  6,  1817.)     Application  granted. 


HENRY  U  HUNTECB,  Inc^.  v.  NEW 
YORIi,  NEW  HAVEN  &  HARTFORD 
KAILROAD  CO.  (Supreme  Court,  AppeUate 
Division,  First  Department.  October  11, 
1917.)  Motion  for  leave  ■to  appeal  granted. 
Motion  for  reargument  denied.    Order  filed. 


In  the  Matter  of  the  I^obate  of  the  Alleged 
Last  Will  and  Testament  of  Catherine 
HUTCHINS,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.     October 

10,  1917.)  Order  modified,  by  striking  there- 
from the  words,  "commencing  October  1,  1917," 
and  by  adding  to  the  third  Interrogatory,  after 
the  words  "undue  influence,"  the  words  "fraud 
or  deception,"  and,  as  so  modified,  the  order  is 
affirmed,  without  costs  of  this  appeal  to  either 
party.    AU  concur. 

Mary  P.  HUTCHISON  v.  Charles  A.  HUT- 
CHISON, etc.,  two  cases.  (Supreme  Court,  Ap- 
pellate   Division,    First    Department.      October 

11,  1917.)  Motion  granted,  with  $10  costs,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 

Frank  P.  HYNES,  respondent,  v.  HAGE- 
VILLB  REALTY  COMPANY  and  Adolph  A. 
Hageman,  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  5, 
1917.)  Judgment  and  order  reversed,  with 
costs,  and  complaint  dismissed,  with  costs. 
There  is  no  evidence  impairing  the  good  faith 
of  the  mortgagee  in  taking  possession  of  the 
mortgaged  chattels.  This  court  does  not  pa.ss 
npon  the  legality  of  the  sale.  If  it  was  illegal, 
the  plaintiff  has  other  and  appropriate  remedy. 
Jonks,  P.  J.,  and  Thomas,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 

In  the  matter  of  the  claim  of  Dennis  El. 
IIYNBXS  V.  The  PULLMAN  COMPANY,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. September  27,  1917.)  Award  unan- 
imously affirmed. 


IMPERATOR  REALTY  COMPANY,  Inc., 
appellant,  v.  TESREMOS  REALTY  CORPO- 
RATION et  al.,  defendants:  Edmond  F.  Mc- 
Carthy, respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  5,  1917.) 
Motion  denied,  upon  conrlition  that  plaintiff 
perfect  the  ai)peal,  place  the  case  on  the  No- 
vember calendar,  and  be  ready  for  argument 
when  reached ;  otherwise,  motion  granted,  with 
$10   costs. 

INSURANCE  CO.  OF  NORTH  AMERICA, 
Plff.,  V.  Mary  GLEASON  and  Union  Bank  of 
Medina,  Defts.  (Supreme  Court,  AppeUate  Di- 
vision, Fourth  Department.  October  10,  1917.) 
Plaintiff's  proposed  findings  of  fact  and  conclu- 
sions of  law,  findings  thereon,  and  exceptions 
thereto  ordered  filed  in  Orleans  county  clerk's 
office  nunc  pro  tunc  as  of  the  27th  day  of  Feb- 
ruary, 1917,  upon  stipulation  filed. 


INSURANCE  CO.  OF  NORTH  AMERICA, 
Plff.,  T.  Mary  GLEASON  and  Nona  Gleason, 
Defts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  10,  1017.)-  Plain- 
tiff's proposed  findings  of  fact  and  conclusions 
of  law,  findings  thereon,  and  exceptions  thereto 
ordered  filed  in  Orleans  county  clerk's  office 
nunc  pro  tunc  as  of  the  27th  day  of  February, 
1917,  upon  stipulation  filed. 


ITALIAN  IMPORTING  CO.  OP  NEW 
YORK,  Respt,  v.  WESTERN  IMPORT  CO.  et 
al.,  impleaded,  etc.,  Applts.  (Supreme  Court, 
AppeUate  Division,  First  Department.  October 
11,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Smith,  J.,  dis- 
sents.   Order  filed. 


Lauretta  JACKSON,  an  infant,  etc.,  Respt., 
V.  .Tulian  BLUM,  Applt     (Supreme  Court,  Ap- 

?ellate   Division,   First   Department      October 
1,  1917.)     Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

Matter  of  City  of  New  York.  In  re  JEN- 
NINGS ST.  SCHOOL  SITE.  (Supreme  Court 
Appellate  Division,  First  Department  Octo- 
ber 11,  1917.)  Motions  granted.  Settle  orders 
on  notice. 


J.  MILTON  HAGY  WASTE  WORKS,  re- 
spondent, V.  Richmond  ROCHESTER,  appel- 
lant. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  July  31,  1917.)  Motion 
granted. 


J.  MILTON  HAGY  WASTE  WORKS,  re- 
spondent, V.  Richmond  ROCHESTER,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Deijartment.  October  5,  1917.)  Applica- 
tion denied,  with  $10  costs. 


Russel  S.  JOHNSON,  Applt.,  v.  James  E. 
WHALEY  and  City  of  Rome,  Respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  3,  1917.)  Order  affirmed, 
with  $10  costs  and  disbnrsements.  AU  con- 
cur. 
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Tefft  JOHNSON,  Applt.  v.  The  WHXIAM 

FOX  VAUDEVILLE  CO..  Respt  (Supreme 
Oourt,  Appellate  Division,  First  Department. 
October  11,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
eied. 


Joseph  V.  JORDAN,  appellant,  y.  Eloise 
Evans  JORDAN,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
31,  1917.)  Judgment  modified,  by  reduction  of 
permanent  alimony  to  the  sum  of  $S0  per  week, 
and,  as  modified,  affirmed,  without  costs.  Order 
grranting  defendant  additional  counsel  fee  modi- 
fied, so  as  to  fix  that  counsel  fee  at  the  sum  of 
$1,000,  and,  as  modified,  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Staple- 
ton,  Putnam,  and  Bleckmar,  JJ.,  concur. 

Antonie  JTJNGE,  appellant,  v.  The  BROOK- 
LYN HEIGHTS  RAlfjROAD  COMPANY,  re- 
spondent. (Supreme  Conrt,  Appellate  Division, 
Second  Department  Jul7  31,  1917.)  Judg- 
ment and  orders  unanimously  affirmed,  with 
costa.    No  opinion. 

J.  &  M.  HAFFEN  BREWING  COMPANY, 
respondent,  v.  CITY  OF  YONKERS,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  5,  1917.)  Motion 
to  dismiss  appeal  denied,  on  condition  that  de- 
fendant perfect  the  appeal,  place  the  case  on 
the  November  calendar,  and  be  ready  for  argu- 
ment when  reached ;  otherwise,  motion  granted, 
with  $10  costs. 


Helen  R.  KAHN  v.  Joan  A.  KAHN  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Elisabeth  KEARNEY,  respondent  ▼.  ST. 
NICHOLAS  ICE  RINK,  Inc.,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  and  or- 
der reversed,  on  the  ground  that  the  damages 
are  excessive,  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  20  days  plaintiff 
stipulate  to  reduce  the  recovery  of  damages  to 
the  sum  of  $2,000,  in  which  event  the  judgment, 
as  modified,  and  the  order,  are  unanimously  af- 
firmed, without  costs.  Jenks,  P.  J.,  and  Staple- 
ton,  Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

Annie  KEITH,  respondent,  v.  SNARE  & 
TRIEST  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  5,  1917.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Frank  KEITH,  respondent,  v.  SNARE  & 
TRIEST  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  0,  1917.)  Judgment  and  order  unani- 
mously amrmed,  with  costs.    No  opinion. 


.  Charles  H.  EELBY  and  Luln  R.  Kelby,  re- 
spondents, T.  NEW  YORK  MUNICIPAL 
RAILWAY  CORPORATION.  Appellant  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment. October  8,  1917.)  Appeal  transfer- 
red to  the  First  Department  for  hearing  and  de- 
termination. 


Cornelia  D.  KELLY,  as  ezecntriz,  etc.,  ap- 
pellant, V.  Fred  W.  HINRICHS,  respondent. 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment July  31,  1917.)  Judgment  of  the 
County  Court  of  Kings  county  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event,  uiioa 
the  ground  that  Mrs.  Parks  was  presumptively 
the  agent  of  her  husband  to  deliver  the  proiiprty 
to  Bedell,  and  therefore  there  is  no  presumption 
of  conversion  by  her,  and  the  statute  of  limita- 
tions was  not  a  bar  to  this  action.  Jenks.  P.  J., 
and  Thomas,  Stapleton,  MiUa,  and  Bich,  JJ., 
concur. 

In  the  matter  of  the  application  of  the  KEX- 
ITODY  CONSTRUCTION  COMPANY,  Lim- 
ited, for  a  peremptory  writ  of  mandamus  against 
Edwin  Duffey,  Commissioner  of  Highways  of 
the  State  of  New  York,  respt.  The  Kennedy 
Construction  Company,  Limited,  applt.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment September  27,  1917.)  Order  unanimous- 
ly affirmeo,  with  costs,  on  the  ground  that  the 
subject-matter  of  the  controversy  haa  been  as- 
signed by   the  petitioner. 


KENT  MANUPACTTIRING  CO.,  Bespt.  t. 
William  H.  WELLINGTON  et  aL.  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  13,  1917.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed.  

The  KENTUCKY  DERBY  COMPANY,  ap- 
pellant V.  Arthur  WOODS,  individually  and  as 
Police  Commissioner  of  the  Gts  ot  New  York, 
et  al.,  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  31,  1917.) 
Judgment  affirmed,  with  costs,  solely  on  the  au- 
thority of  Delaney  v.  Flood.  183  N.  Y.  323.  76 
N.  E.  209,  2  L.  R.  A.  (N.  S.)  678,  111  Am.  St 
Rep.  759,  5  Ann.  Cas.  480;  but  as  we  think 
that  the  plaintiff's  game  was  not  a  lottery,  we 
reverse  the  thirty-fourth,  thirty-fifth,  and  thir- 
ty-sixth findings  of  fact,  and  the  first  and  second 
conclusions  of  law.  Jenks,  P.  J.,  and  Stapleton, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

William  H.  KENYON  et  al.,  Respts..  t. 
HALL  SWITCH  &  SIGNAL  CO.,  Applt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment October  11,  1917.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 

In  the  Matter  of  the  Application  of  G.it«t 
KERSBURG  for  a  writ  of  certiorari.  Gat'-s 
Kersburg,  applt ;  James  P.  Harvity,  et  al., 
respts.  (Supreme  Court,  Appellate  Division. 
Fourth  Department    September  28,  1917.)  0^ 
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der  (166  N.  Y.  Supp.  900)  affirmed,  not  in  the 
exercise  of  any  discretion  but  as  a  matter  of 
law,  and  stay  vacated,  without  costs.  Held: 
We  are  of  the  opinion  that  the  application  for 
the  writ  of  certiorari  was  properly  denied,  even 
if  the  action  of  the  commissioners  was  not  in 
compliance  with  the  statute  and  their  designa- 
tions not  made  as  required  by  the  act.  We  do 
not  pass  upon  that  question.    All  concur. 

Max  KESSLER,  respondent,  v.  The  P.  T. 
B.,  Inc.,  appellant.  (Supreme  Court,  Appellate 
DiTision,  Second  Department.  Jnly  31,  1917.) 
Judgment  and  order  nnanimously  amrmed,  with 
«oeta.    No  opinion. 


In  the  matter  of  the  claim  of  John  KING, 
for  compensation,  etc.,  and  State  Industrial 
Commission,  respts.,  y.  £.  S.  GROSS  &  CO.  and 
Frankfort  General  Insnrance  Co.,  ins.  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department.  September  25,  1917.) 
Award  unanimously  affirmed. 

Carrie  M.  KINNEY,  as  Admx.,  etc..  Respt., 
V.  NEW  YORK  CTJNTRAL  &  HUDSON  RIV- 
ER R.  R.  CO.,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October  10, 
1917.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 

Edward  C.  "KT/APP,  respt.,  v.  James  B*.  A. 
CLARK  et  al.,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  September 
13,  1917.)  Order  unanimously  affirmed,  with 
$10  costs  and  disbursements. 

Joseph  A.  KIiEiIN,  as  admr.,  etc.,  respt.,  t. 
lieo  H.  DEUTBR,  applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Septem- 
ber 26,  1917.)  Appeal  dismissed,  without  costs, 
upon  stipulaticm  Med. 

Alexander  KLEIN,  respondent,  v.  MANHAT- 
TAN STEAM  BAKERY,  Inc.,  and  Herman 
Hueg,  appellants.  (Supreme  Court,  Appellate 
r>ivi«ion.  Second  Department.  July  31,  1917.) 
Judgment  and  order  reversed,  and  new  trial 
i:ranted,  costs  to  abide  the  event,  on  authority 
of  Irene  Klein  v.  Manhattan  Steam  Bakery, 
Inc.,  and  Herman  Hueg,  166  N.  Y.  Supp.  1101, 
decided  herewith.  Jenks,  P.  J.,  and  Thomas, 
Stapleton,  Mills,  and  Rich,  JJ.,  concur. 

Irene  KLEIN,  an  infant,  etc..  respondent,  y. 
MANHATTAN  STEAM  BAKERY,  Inc^  and 
Herman  Hue^,  appellants.  (Supreme  Court, 
i<Vppellate  Division,  Second  Department,  July 
?1,  1917.)  By  the  charge  the  test  of  liability 
^8  the  employment  and  control  of  the  chauffeur, 
[f  that  be  the  only  test,  neither  defendant  is 
iable,  for  neither  hired  or  controlled  him.  It 
xiay  be,  however,  that  one  or  both  of  the  defend- 
ants were  interested  in  the  enterprise.  Just 
sirbat  the  relation  of  the  defendants  was  to 
August  Hueg  does  not  appear.  In  any  case,  the 
;faarge  is  limited  as  above  stated.  Judgment 
Lnd  order  reversed,  and  new  trial  granted; 
Tosts  to  abide  the  event.  Jenks,  P.  J.,  and 
Cliomaa,  Stapleton,  Mills,  and  Rich,  JJ.,  concur. 


Margaret  M.  KOSTER,  as  executrix,  etc,  of 
Harry  R.  Koster,  deceased,  respondent,  v.  The 
WESTCHESTER  COUNTY  BREWING 
COMPANY,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  31, 
1917.)  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event  unless 
within  20  days  plaintifF  stipulate  to  reduce  the 
recovery  of  damages  to  |18,000,  and  to  reduce 
the  interest  on  the  verdict  proportionately,  in 
which  event  the  judgment,  as  eo  reduced,  and 
the  order,  are  unanimously  affirmed,  without 
costs. 


Frank  D.  KRULIi,  respt,  y,  WiUiam  Y. 
WARREN,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July  3,  1917.) 
Motion  to  dismiss  appeal  denied,  with  $10  costs. 

Frank  D.  KRULL,  Respt,  y.  William  Y. 
WARREN.  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  10, 
1917.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Wallace  LACBLL,  Respt,  v.  Will  C. 
HOUSE,  Applt.  Supreme  <3ourt  Appellate 
Diviaion,  Fourth  Departments  October  10, 
1917.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

WiUiam  B.  LAWRENCE,  Respt.,  v.  Isaac 
LAWRENCE  et  aL,  Applts.  (Supreme  Court, 
Appellate  Division,  F^rst  Department.  October 
11,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  Sled. 

William  C.  LESSTER.  2d,  v.  Grace  P.  LESS- 
TER  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  July  13,  1017.)  Mo- 
tion denied,  with  $10  costa    Order  filed. 

William  E.  LEWIS,  Applt,  y.  Benjamin 
ADRIAN(}B  et  aL,  Respts.,  and  Frank  M. 
Kendrick,  Applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  October  3, 1917.) 
Motion  for  leave  to  appeal  to  Court  of  Ap- 
{leals  granted. 

William  E.  LEWIS,  Applt,  y.  Benjamin 
ADRIANCE  et  al.,  Respts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 3,  1917.)  Motion  for  leave  to  appeal  to 
CJourt  of  Appeals  granted. 

Lilian  Smith  LEWIS  et  aL,  appellants,  v. 
David  F.  BUTCHER  and  Adoniram  J.  Pow- 
ell, individually  and  as  trustees,  etc.,  and  Free- 
born G.  Smith,  respondents.  Action  No.  1. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment October  5,  1917.)  Judgment  af- 
firmed, with  costs.  No  opinion.  Jenks,  P.  J., 
and  Stapleton,  Mills,  Ridi,  and  Putnam,  JJ., 
concur. 


LUian  Smith  LEWIS  et  al.,  appellants,  y. 
David  F.  BUTCHER  and  Adoniram  J.  Pow- 
ell, individually  and  as  trustees,  etc..  and  Free- 
bom   Q.    Smith,   respondents.      Action   No.   2. 
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(Supreme  Oourt,  Appellate  Division,  Second  De- 
partment. October  5,  1917.)  Judgment  affirm- 
ed, with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Stapleton,  Mills,  Bich,  and  Putnam,  JJ.,  concur. 


Nancy  M.  LEWIS,  Resnt,  t.  Homer  E.  WIL- 
SON, Appit  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  October  3,  1917.) 
Judgment  and  oi^er  affirmed,  with  costs.  AU 
concur. 


Isabella  LIBERATORE,  claimant,  v.  KELLY 
CONSTRUCTION  COMPANY  and  another. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. September  18,  1917.)  Motion  grant- 
ed by  default 


LINCOLN  NAT.  BANK  v.  McCLINTIC 
MARSHALL  CO.  (Supreme  Court,  Appellate 
Division,  First  Department.  _  October  19,  1917.) 
Motion  to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


In  the  Matter  of  the  Petition  of  Thomas  B. 
LINEBtlRGH,  for  an  order  restraining  the 
Board  of  Elections  of  the  City  of  New  York 
from  placing  certain  names  upon  a  primary  elec- 
tion ballot,  for  the  Eleventh  Election  District 
of  the  Fifth  Assembly  District  of  Kings  County. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. September  12,  1917.)  Order  aflSrm- 
ed,  without  costs.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Stapleton,  and  Mills,  J.T.,  concur. 
Settle  order  before  Mr.  Justice  Stapleton. 


George  LITTMAN  v.  Henry  L.  BBITTAIN. 

(Supreme  Court,  Appellate  Division,  Krst  De- 
partment July  13,  1917.)  Application  denied, 
with  $10  costs,  and  stay  vacated.    Order  signed. 

Guiseppi  LOBOSCO,  an  infant,  etc.,  Applt, 
V.  Jennie  GOTTLIEB,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  October 
19,  1917.)  Judgment  reversed,  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event, 
on  the  ground  that  there  was  some  evidence  to 
go  to  the  jury  upon  the  question  of  defendant's 
negligence  and  plaintiff's  freedom  from  con- 
tributory negligence.  Clarke,  P.  J.,  dissents. 
Order  filed. 

W.  Fay  LOFTUS,  applt,  v.  Thomas  CON- 
N1ESLL  and  John  La  Favre,  respts.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
September  26,  1917.)  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 


James  LONGWOPTH.  as  Trustee,  etc., 
Applt,  V.  William  HUGHES,  Respt.  (Supreme 
Court,  Appellate  Division,  Mrst  Department. 
October  19,  1917.)  Judgment  and  order  affirm- 
ed, with  costs.    No  opinion.    Order  filedi 


LORD  ELECTRIC  CO.,  Applt,  v.  BARBER 
ASPHALT  PAVING  CO.,  Respt  (Supreme 
Court,  .^ppellate  Division,  First  Department 


July  IS,  1917.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Order  filed.  See,  also, 
165  App.  Div.  399,  ISO  N.  Y.  Supp.  1000. 

LORD  ELECTRIC  CO.  v.  BARBER  AS- 
PHALT PAVING  CO.  (Supreme  Court  Ap- 
pellate Division,  Rrst  Department.  October  11. 
1917.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Kate  LUDWIO  v.  George  HERMANN  et  al. 
(Supreme  Court,  Appellate  Division,  Krst  De- 
partment October  11,  1917.)  Motion  denied, 
and  stajr  vacated,  with  $10  costs.    Order  filed. 

Morris  LUSTBERG  et  al.,  Applts.,  t.  WU- 
liam  W.  BUTTLE,  Respt  (Supreme  Court 
Appellate  Division,  First  Department  October 
11,  1917.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  set  aside  jndg- 
ment  and  open  default  denied,  with  $10  costs. 
No  opinion.     Settle  order  on  notice. 

Clarence  O.  LYBOLT,  respt,  v.  STE5RLING 
FIRE  INSURANCE  COMPANY,  applt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment September  25,  1917.)  Order  unanimous- 
ly affirmed,  with  $10  costs  and  disbursements. 


John  J.  McAULIFF,  Respt,  V.  Bradley  W. 
PALMER,  Applt.  (Supreme  Court,  Appellate 
Division,  first  Department  July  13,  mil.) 
Determination  (102  N.  Y.  Supp.  980)  affirmed, 
with  costs.    No  opinion.    Order  filed. 


John  J.  McAULIET,  Respt,  v.  TTNITED 
FRUIT  COMPANY,  Aprft  (Supreme  Court, 
Appellate  Division,  First  Department  July  W, 
1917.)  Determination  (162  N.  Y.  Supp.  960) 
affirmed,  with  costs.     No  opinion.     Order  filed. 

Elise  C  McOALLUM,  as  Ezcx.,  etc,  Respt. 
V.  The  BEAU-SITE  COMPAN'Y,  Applt  (Su- 
preme Court,  Appellate  Division,  BHrst  Depart- 
ment October  11,  1917.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Clarke,  P.  J.,  and  Dowling.  J.,  dissent  Ord«r 
filed.  See,  also,  176  App.  Div.  6S1.  163  N.  Y. 
Supp.  819.  

James  MeCABTHY^  as  Admr.,  v.  THE  AN- 
SONIA.  (Supreme  Court,  Appellate  Division 
First  Department.  October  11,  1917.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 


John  McCTX)SKj'jY,  respondent,  v.  RIDRE 
BOULEVARD  CONSTRUCITION  COMPANY. 
Inc.,  and  .iKtna  Accident  &  Liability  Company, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  31,  1917.) 
Judgment  of  the  County  Court  of  Kings  connty 
affirmed,  with  costs.  No  opinion.  Thomas. 
Stapleton,  MUls,  Putnam,  and  Blackmar,  JJ.. 
concur. . 
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Patrick  McGOVBRN  et  al.,  ApplU.,  v.  The 
CITT  OP  NEW  YORK,  Bespt.  (Supreme 
Court,  Am)dlate  Dmsioii,  First  Department. 
October  if,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


In  the  matter  of  the  claim  of  Richard  McKAY 
for  compensation  v.  E.  G.  HINCHMAN  CO. 
and  another.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  27,  1917.) 
Motion  denied. 

Donald  McKELLAR,  respondent,  y.  AMER- 
ICAN SYNTHETIC  DYES.  Incorporated,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
second  Department.  July  31,  1017.)  Motion 
denied,  without  costs. 


Donald  McKELLAR,  respondent,  v.  AMER- 
ICAN SYNTHETIC  DYES,  Incorporated,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  July  31,  1917.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
MlUs,  and  Rich,  JJ.,  Concur. 


Irene  McNAMARA,  as  admx.,  etc,  Bespt, 
V.  EASTMAN  KODAK  CO.,  impleaded,  etc., 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  17,  1917.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
All  concur. 

Moses  Ef.  MAGNUS,  Applt,  v.  ROYAL  JEW- 
ELRY MANUFACTURING  CO.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  19.  1917.)  Judgment  affirmed, 
ivith  costs.  No  opinion.  Clarke,  P.  J.,  dissents. 
Order  filed. 


In  the  Matter  of  MUo  R.  MALTBIE,  Cham- 
berlain, etc.,  two  cases.  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
11,  1917.)     Motion  granted.     Order  filed. 

Vincenao  MARRONE,  Applt,  v.  George  RON- 
30R0NI,  Respt.  (Supreme  Covirt  Appellate 
Division,  Fourth  Department  October  3,  1917.) 
ludgtnent  and  order  affirmed,  with  costs.  All 
x>ncur. 

Bernard  MARTIN,  as  Administrator,  etc.,  of 
?arah  Martin,  deceased,  respondent,  v.  Louis 
ROSENGARTEN,  appellant,  and  Bert  Gaddis, 
lefendant  (Supreme  Court,  Appellate  Divi- 
lion.  Second  Department.  July  31,  1917.) 
ludgment  and  order  unanimously  affirmed,  with 
;osts.     No  opinion. 


Elizabeth  'MARTIN,  respondent,  v.  Louis 
IGSENGARTEN,  appellant  and  Bert  Gaddis, 
lefendant.  (Supreme  Court,.  Appellate  Division, 
•Second  Department.  July  31,  1917.)  Judgment 
md  order  unanimously  affirmed,  with  costs.  No 
>pinion. 


Dorothy  A.  MASON*  v.  Frank  I.  D.  BRIS- 
TOL et  tu.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  8,  1917.)  Stay  con- 
tinued until  decision  on  appeal  from  order  grant- 
ing new  trial.    Settle  order  on  notice. 

Dorothy  A.  MASON  v.  Frank  G.  BUTLER 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  October  8,  1917.)  Exten- 
sion of  time  to  print  and  serve  case  on  appeal 
extended  to  October  18,  1917.  Settle  order  on 
notice. 


Madeleine  MATZHOLD,  respondent  v.  I. 
WiUetts  GARDNER,  appellant.  (Supreme 
Court  Appellate  Division,  Second  Department. 
July  81,  1917.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Blackmar,  JJ., 
concur. 


Georgiana  G.  MAXWELL,  etc.,  appellant,  v. 
Susan  C.  HOGB  et  al.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  5,  1917.)  Motion  for  reargument  de- 
nied, with  $10  costs.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied. 


George  T.  MAXWELL  and  another,  respond- 
ents, V.  Lila  S.  SCOVILLE,  as  executrix  of 
John  H.  Scoville,  deceased,  appellant,  implead- 
ed with  others.  JSupreme  Court,  Appellate  Di- 
vision, Second  Department.  July  31,  1917.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  for  bill  of  particulars  grant- 
ed, without  costs,  upon  the  ground  that  the 
defendant-appellant  was  entitled  to  have  the  par- 
ticulars of  the  very  general  allegations  contain- 
ed in  the  exceedingly  prolix  and  complex  com- 
plaint Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Mills,  and  Rich,  JJ.,  concur. 


Alden  V.  MEEKS,  Applt,  v.  Henry  GRA- 
VIER,  impld.,  etc.,  Re^t.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October  19, 
1917.)  Judgmoit  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 

In  the  Matter  of  Joseph  B.  MEGRUB,  de- 
ceased. (Supreme  Court,  Appellate  Division. 
First  Department  July  13,  1917.)  Motion 
granted,  upon  the  deposit  by  the  executor  with 
the  New  York  Life  Insurance  &  Trust  Compilny 
of  the  property  directed  to  be  delivered  by  the 
decree,  except  such  as  has  already  been  deliver- 
ed, and  the  execution  of  a  bond  in  the  penal 
sum  of  $10,000  to  provide  for  the  payment  to 
respondent,  in  case  of  the  affirmance  of  the  de- 
cree, of  all  dividends  or  increments  that  shall 
be  allotted  to  said  stock  pending  appeal.  Settle 
order  on  notice. 


Ida  MEIER,  as  administratrix,  etc.,  of  James 
H.  Meier,  deceased,  respondent,  v.  Paul  GI/AS- 
SER,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  31,  1917.) 
Judgment  and  order  unanimously  amrmed,  with 
costs.    No  opinion. 
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Ida  MEIER,  as  administratrix,  etc..  of  James 
H.  Meier,  deceased,  respondent,  v.  Paul  GLAS- 
SER,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  5,  1917.) 
Motion  for  reargument  denied,  with  $10  costs. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied. 

Alexandria  MELEDIN,  as  Admx.,  v.  Carl 
VIETOR.  (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1917.)  Motion 
denied,  with  $10  costs.    Order  filed. 


MENASHA  WOODENWARE  CO.,  Applt,  v. 
Madeline  E.  LANDECK,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  11,  1917.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs,  and  warrant  of  attachment  re- 
instated. No  opinion.  Clarke,  P.  J.,  and  Smith, 
J.,  dissent.    Order  filed. 

METROPOLITAN  FLOUR  MILL  &  GRAIN 
CO.  T.  CA8UALTT  CO.  OF  AMERICA.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  19,  1917.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


METROPOLITAN  FLOUR  MILL  &  GRAIN 
COMPANY,  Respt,  v.  George  F.  JOHNSTON 
et  al.,  Applts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  19,  1917.) 
Judgment  affirmed,  with  ooata.  No  opinion.  Or- 
der filed.  

Max  MEYER,  respondent,  ▼.  UNITED 
DRESSED  BEEF  COMPANY,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  31,  1917.)  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Stapleton, 
Rich,  Putnam,  and  Blackmar,  JJ.  concur. 
Jenka,  P.  J.,  not  voting. 

Max  MEYER,  respondent,  v.  UNITED 
DRESSED  BEEF  COMPANY,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  5,  1917.)  Motion  denied, 
with  $10  costs. 


Francis  B.  MITCHELL,  Respt,  t.  NIAG- 
ARA. LOCKPORT  &  ONTARIO  POWER  CO., 
and  Fred  D.  Corey,  Applts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  Octo- 
ber 17,  1917.)  Interlocutory  judgment  (99  Misc. 
Rep.  366,  163  N.  Y.  Supp.  999)  affirmed,  with 
costs,  with  leave  to  the  defendants  to  plead  over 
within  20  days,  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.  Order  denying 
motion  to  resettle  order  affirmed,  without  costs. 
All  concur. 

In  the  matter  of  the  application  of  James  P. 
MORRISSEY  for  a  peremptory  writ  of  manda- 
mus against  Edwin  DufiFey,  Commissioner  of 
Highways  and  head  of  the  Highway  Department 
of  the  State  of  New  York.  (Supreme  Court, 
Appellate   Division,   Third   Department      Sep- 


tember 25, 1917.)  Order  afflimeO,  wtili  $10  costr 
and  disbursements.  All  concur,  except  Wood- 
ward and  Sewell,  JJ.,  who  dissent 

M.  S.  BROWN  PRINTING  &  BINDING 
CO.  V.  BENCH  &  BAR  CO.  (Supreme  Court 
Appellate  Division,  First  Department  October 
19.  1917.)  Application  denied,  with  ^0  costs. 
Order  signed. 

Matter  of  John  T.  MULHALI^  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  13,  1917.)  Respondent  haviDC 
filed  his  duly  acknowledged  resignation  of  the 
office  of  attorney  and  counselor  at  law,  no  far- 
ther proceedings  will  be  taken. 

In  the  Matter  of  Helene  MUNDT.  In  re  So- 
phie WELLS  and  John  Eichler  Brewing  Co. 
(Supreme  Court,  Appellate  Division,  I^rst  De- 
partment July  13,  1917.)  Order  affirmed,  with 
costs.     No  opinion.    Order  Qled. 

W.  Forbes  MURRAY  v.  Henry  I»  PRES- 
TON. (Supreme  Court,  Appellate  Division, 
Elrst  Department.  July  13,  1917.)  Motion  de- 
nied, with  $10  costs.    (3rder  signed. 

NATHAN  KRONMAN  &  CO.,  Respt,  v. 
COMPANIA  TRANSATLANTICA,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  19,  1917.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion.  . 
Order  filed. 


NATIONAL  WATCH  CO.,  Respt,  t.  Irring 
M.  WEISS,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  3, 1917.) 
Judgment  and  order  (98  Misc.  Rep.  453.  163  N. 
Y.  Supp.  46)  affirmed,  with  costs.  All  concur, 
except  Foote  and  De  Angelis.  JJ.,  who  dissent 
upon  the  ground  that  the  defendant's  promise, 
if  C(xi8trued  aa  a  gnarantr,  was  without  con- 
sideration. 


NE^R'S  FOOD  CO.,  Inc.,  Applt,  t.  Wffliam 
H.  CLEMENTS,  Respt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
10,  1917.)  Order  affirmed  with  $10  costs  and 
disbursements.    All  concur. 

In  the  Matter  of  the  application  of  John  H. 
NEEDHAM,  for  admission  to  the  bar.  (Sn- 
preme  Court,  Appellate  Division,  Second  De- 
partment October  6,  1917.)  Application 
granted, 

Guy  L.  NELSON  v.  M.  MORGENTHAl". 
JR.,  CO.,  Inc.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  July  13,  1817.)  Mo- 
tion for  stay  granted.    Settle  order  on  notice. 

In  the  Matter  of  the  Petition  of  the  NEW 
ENGLAND  NATIONAL  BANK  to  bare  anst- 
tomey's  lien  determined  and  enforced  against 
the  estate  of  Hany  Rankin,  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  31,  1917.)    Motion  denied. 
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Lewis  NEWHOF,  respt,  v.  Lippman 
?TRANK,  sued  herein  as  "Leopold"  Frank,  applt. 
Supreme  Court,  Appelate  Division,  Third  De- 
)artment.  September  25,  19170  Order  (166  N. 
L.  Supp.  699)  unanimously  amimed,  with  $10 
'osts  and  disbursements. 


Fred  E.  NEWTON,  Kespt,  v.  Gladys  WASH- 
iURN,  Applt  (Supreme  Court,  Appellate  Di- 
'isioD,  Fourth  Department.  October  10,  1917.) 
fudgment  and  order  affirmed,  with  costs.     All 


In  the  Matter  of  the  Petition  of  NEW  YORK 
MUNICIPAL  BAILWAY  CORPORATION 
ind  another,  respondents,  relative  to  acquiring 
itle  to  real  estate,  etc.,  against  Susie  Church 
lolliday,  appellant.  (Supreme  Court,  Appellate 
division,  Second  Department.  July  31,  1917.) 
Lppeal  from  order  appointing  commissioners  dis- 
nissed,  with  $10  costs  and  disbursements.  No 
■pinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
ilills,  and  Bich,  33.,  concur. 

NEW  YORE  TELEPHONE  COMPANY, 
ipplt,  T.  Joseph  R.  OLIVER,  respt.  (Supreme 
Jourt,  Appellate  Division,  Third  Department. 
September  25,  1917.)  Judgment  and  order 
uuinimously  affirmed,  with  costs. 

N.  Y.  TITLE  &  MORTGAGE  CO.  v.  TITLE 
JUARANTEE  &  TRUST  CO.  (Supreme 
>urt.  Appellate  Division,  First  Department 
October  11,  1917.)  Motion  to  dismiss  appeal 
lenied,  with  |10  costs.     Order  filed. 


NEW  YORK  TRUST  CO.,  respt.  v.  BUF- 
TALO  &  LAKE  BRIE  TRACllON  CO.  et 
il.,  respt  John  F.  Burke,  applt.  (Supreme 
^ourt,  Appellate  Division,  Fourth  Department 
Fuly  3,  1917.)  Order  affirmed,  with  $10  costs 
md  disbursements.     All  concur. 


William  NORKE,  respondent,  v.  John 
VHITE,  appellant  (Supreme  Court,  Appel- 
ate Division,  Second  Department.  Julv  31, 
017.)  Judgment  and  order  reversed,  and  new 
rial  granted,  costs  to  abide  the  event  nnlesa 
rithin  20  days  plaintiff  stipulate  to  reduce  the 
erdict  to  the  sum  of  ^,500,  in'  which  event  the 
udgment  as  so  modified,  and  the  order,  are 
firmed,  without  costs.  Jenks,  P.  J.,  and  Thom- 
8,  Stapleton,  Mills,  and  Rich,  JJ.,  concur. 

NORTHERN  BANK  OF  N.  Y.,  Respt,  ▼. 
:harlc8  H.  SPROESSIG,  Jr.,  impld.,  etc.,  Applt 
Supreme  Court,  Appellate  Division,  First  De- 
artment  July  13,  1917.)  Judgment  and  or- 
er  affirmed,  with  costs.  No  opinion.  Order 
led.  

Raymond  M.  NORTON,  Applt,  v.  Bernard  H. 
IHIELDS  and  one,  Respt.  (Supreme  Court, 
-ppellate  Division,  Fourth  Department.  Octo- 
er  10,  1917.)  Order  reversed,  with  $10  costs, 
nd  disbursements  and  motion  denied,  upon  the 
round  that  the  defendants'  remedy  is  not  by 
lotion  to  dismiss  for  failure  to  prosecute.  All 
oncur.  See,  also,  174  App.  Div.  804,  161  N. 
'.  Supp.  880. 

166N.Y.S.— 70 


Annie  NOSNEB,  respondent,  t.  BBOOKLYN 
HEIGHTS  RAILROAD  COMPANY,  appeUant 
(Supreme  Court  Appellate  Division,  Second 
Department  July  81,  1917.)  Judgment  unan- 
imously affirmed,  with  costs.    No  opinion. 

Stanislaus  NOWAKOWSKI,  an  infant,  by 
John  Nowakowski,  his  guardian  ad  litem,  re- 
spondent V.  NEW  YORK  &  NORTH  SHORE 
TRACTION  COMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  31,  1917.)  Judgment  and  order  unani- 
mously affirmed,  with  cost  No  opinion.  See, 
aUo,  162  App.  Div.  881,  148  N.  Y.  Supp.  456. 

NYAOK  NATIONAL  BANK,  respondent,  v. 
Walter  W.  GRIFFITH,  appeUant  (Supreme 
Court  Appellate  Division,  Second  Department 
July  31,  1917.)  Judgment  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Sta- 
pleton, Mills,  and  Rich,  JJ.,  conxnir. 

OAKVILLB  COMPANY,  Applt.,  v.  Julius  J. 
DUKAS,  Respt.  (Supremo  Court  Appellate 
Division,  First  Department  October  11,  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 


Morit«  OBLER,  appeUant.  v.  BROOKLYN 
HEIGHTS  RAILROAD  COMPANY,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  31,  1917.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 


Johanna  O'CONNOR,  respondent,  v.  BRAD- 
LEY CONTRACTING  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  31,  1917.)  Judgment  and  order 
unanimously  affirmed,  with  costs.    No  opinion. 


WilUam  M.  O'CONNOR  ▼.  The  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  IS,  1917.)  Mo- 
tion granted.    Order  filed. 


WiUiam  M.  O'CONNOR  v.  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
granted.    Order  filed. 


Henry  OLIGSOHLAGER,  respondent  v.  Wil- 
liam F.  CJONNELL,  appeUant.  (Supreme  CJourt, 
Appellate  Division,  Second  Department  July 
31,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Tliomas,  Stapleton,  Mills,  and  Rich,  JJ.,  con- 
cur. 


Matter  of  Thomas  J.  O'NEILL,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  19,  1917.)  Motion  to  ap- 
point new  referee  denied.  Settle  order  on  no- 
tice. 


In    the    Matter   of   Michael   O'SULLIVAN. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment    July  13,  1917.)    Motion  denied.    Or- 
er  filed. 
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Charles  O.  OVERTON  et  al.,  respondents,  t. 
The  CITY  OF  NEW  YORK,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  5,  1917.)  Motion  granted. 
.Settle  order  before  Mr.  Justice  Blackmar. 


I^onard  O.  OWENS,  Respt.,  v.  BRIE  RAII/- 
ROAD  CO.,  Applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  3, 1917.) 
Judgment  and  order  affirmed,  wi^  costs.     All 

concur. 


In  the  Matter  of  the  Application  of  Rose  M. 
PALMER  for  Admission  to  the  Bar.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  31,  1917.)  Motion  denied,  without  preju- 
dice to  a  renewal  in  accordance  with  the  rule. 

Antonio  PALMIGIANO,  Applt-Respt,  v. 
Thomas  PAGE,  Applt-Respt.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Octo- 
ber 3,  1917.)  Orders  reversed,  with  $10  costs 
and  disbursements  to  defendant  and  motion 
granted,  changing  place  of  trial  of  the  action 
from  Monroe  county  to  Orleans  county,  with  $10 
costs  to  defendant  to  abide  event    AQ  concur. 

r,/!i^lit^^^^h  -^PPlt-,  V.  STANDARD  AC- 
CIDENT INS.  CO.,  OF  DETROIT,  MICH., 
Respt  (Supreme  Court  Appellate  Division, 
Fourth  Department  October  17,  1917.)  Judg- 
ment and  order  affirmed,  with  costs.  AU  con- 
cur. 


Henry  PATTON,  respt,  v.  Frank  G.  SMITH, 
applt.  (Supreme  Court  Appellate  Division, 
Third  Department  September  18,  1917.)  Or- 
der unanimously  affirmed,  with  $10  costs  and 
disbursements. 

George  W.  PECK,  as  trustee,  etc,  respt,  t. 
Herbert  WHEATON,  et  al.,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September  26.  1917.)  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 

Eliza  J.  PELLS  v.  tTlysses  G.  STOCKWELL. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment   September  18,  1917.)    Motion  denied. 


In  the  Matter  of  the  application  of  Frederick 
PENNELL  for  admission  to  the  bar.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  5,  1917.)     Application  granted. 

PEOPLE  of  the  State  of  New  York,  respt, 
V.  Pasquale  ACQUAVIVA,  applt  (Supreme 
Court.  Appellate  Division,  Fourth  Department 
July  3,  1917.)  Judgment  of  conviction  and  or- 
der denying  motion  for  new  trial  reversed  and 
new  trial  granted.  Held  that,  while  the  evi- 
dence may  have  been  sufficient  to  require  the 
case  to  have  been  submitted  to  the  jury,  the  evi- 
dence of  the  defendant's  guilt  is  so  untotisfac- 
tory  and  the  verdict  so  against  the  weight  of  the 
evidence  that  the  verdict  should  not  stand.  AU 
concur. 


The  PEOPLE  of  the  State  of  New  York,  r«- 
spondenta,  v.  Alfred  ANDERSON  and  Danid 
Warner,  etc.,  appellants.  (Supreme  Coatt,  Ap- 
pellate Division,  Second  Department  July  31. 
1917.)  The  court  does  not  approve  the  rulins 
of  the  trial  court  that  permitted  the  witnt^ 
Barry  to  give  the  testimony  as  to  the  time  whea 
the  indictment  was  found  and  the  progresii  of 
the  proceedings  thereunder ;  but  it  is  of  opinioD 
that  the  error  is  not  ground  for  a  reversal  in 
this  case,  considering  the  trend  of  the  legitimate 
evidence  against  the  defendant  Judgment  of 
conviction  of  the  County  Court  of  Queens  coun- 
ty affirmed.  Jenks,  P.  Jy  and  Thomas,  Miiia, 
Putnam,  and  Blackmar,  Jj.,  concur. 

The  PEOPLE,  etc.,  Reopt,  v.  John  BBr- 
NELLI,  Applt  (Supreme  Court.  Appellate  IH- 
vision.  First  Department  July  13,  1917.) 
Judgment  affirmoL     No  opfadon.     Order  filed. 

The  PEOPLE,  etc.,  v.  wmiam  J.  BIIRN.S. 
{Supreme  Court  Appellate  Division,  First  De- 

Sartment    October  11,  1917.)     Motion  granted, 
)rder  filed. 


PEOPLE  of  the  State  of  New  York,  respt.. 
V.  Lonto  BUSCAGLIA,  applt  (Supreme  Court. 
Appellate  Division,  Fourth  Department  Jui,T 
3,  1917.)  Judgment  of  conviction  reversed  and 
new  trial  granted.  Held,  that  the  trial  court 
erred  in  applying  to  this  case  the  rule  applica- 
ble to  junk  dealers.    All  concur. 

PEOPLE  of  the  State  of  New  York,  respt, 
V.  Antonio  GARUSO,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  i>ep- 
tember  26,  1917.)  Appeal  dismissed,  and  cer- 
tificate of  reasonable  doubt  vacated,  upon  stip- 
ulation filed. 


PEOPLE  of  the  State  of  New  York.,  Bespu 
V.  Stephen  J.  OHAMPLAIN,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  17,  1917.)  Judgment  and  order  re- 
versed, with  costs,  and  comidaint  dismissed,  with 
costs.  Hdd,  that  the  motion  for  the  direction 
of  a  verdict  should  have  been  granted ;  that  the 
proof  was  not  sufficient  to  show  that  the  de- 
fendant had  notice  of  the  order  of  the  commis- 
sioner of  agriculture  before  the  bull  was  sold. 
All  concur;   Lambert  J.,  not  sitting. 

PEOPLE,  on  complaint  of  Andrew  T.  HYDE. 
V.  CHISHOLM  REALTY  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  13,  1917.)  Motion  to  dismiss  appeal  grant- 
ed.   Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, v.  Frank  DARRA,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  31, 1917.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed. 
No  opinion.  Jenks,  P.  J.,  and  Thomaa,  Staple- 
ton,  Mills,  and  Ri(»,  JJ.,  concur. 


Digitized  by 


Google 


uemorandOu  decisions 


1107 


PEOPLE  of  the  State  of  New  York,  plff.,  v. 
Joseph  DI  PASQUALrE,  deft.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
3,  1917.)  Appeal  dismissed  upon  stipulation 
Bled. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, v.  Joseph  FAGGELLO,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment October  5,  1917.)  Motion  to  dismiss 
appeal  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  upon  the  January, 
1918,  calendar,  and  be  ready  for  argument  when 
reached.  This  decision  is  without  prejudice  to  a 
formal  motion  to  dispense  with  tiie  printing. 


PEOPLE  of  the  State  of  New  York,  reept.,  v. 
Justas  6AYNES,  applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  July  3, 
1917.)    Motion  granted,  and  appeal  dismissed. 


The  PEOPLE,  etc.,  v.  WiUiam  GERAGHTY. 
[Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Motion  to  dis- 
miss appeal  granted.     Order  filed. 


The  PEOPLE,  etc,  Respt,  v.  Georgo  L.  GLI- 
30N,  Applt.  (Supreme  Court,  Appellate  Divi- 
UOD,  First  Department.  July  13,  1917.)  Jude- 
ment  (100  Misc.  Bep.  354,  166  N.  Y.  Supp.  711) 
iffirmed.    Ko  opinion.    Order  filed. 

The  PEOPLE,  etc.,  Respt.,  v.  Russell  GUIPE, 
ipplt.  (Supreme  Court,  Appellate  Division, 
Pirst  Departmmt.  July  13,  1917.)  Judgment 
iffirmed.     No  opinion.     Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, v.  Louis  KAPLINSKY,  appellant 
Supreme  Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  of  the 
I'ourt  of  Special  Sessions  of  the  City  of  New 
k'ork,  affirmed.  No  opinion.  Jenks,  P.  J.,  and 
Dhomas,  Mills,  Putnam,  and  Blackmar,  JJ., 
loncnr. 


The  PEOPLE  of  the  State  of  New  York  v. 
«rilliam  KOWITZKL  (Supreme  Court,  Appel- 
ate Division,  Third  Department.  September 
!5.  1917.)  Motion  denied,  with  leave  to  renew, 
inless  the  case  is  ready  for  argument  at  the 
lext  term  of  court 


PEOPLE  of  the  State  of  New  York,  applt, 
.  Walter  LACZYNSKI,  respt  (Supreme 
Jourt.  Appellate  Division,  Fourth  Department 
fuly  3,  1917.)  Appeal  dismissed,  without  costs, 
ipon  stipulation  filed. 


The  PEOPLE,  etc.,  Respt,  v.  Patrick  Mc- 
SHERBT,  Applt  (Supreme  Court,  Appellate 
division.  First  Department.  July  13,  1917.) 
udgment  reversed,  and  new  trial  ordered.  No 
pinion.  Settle  order  on  notice.  Laughlin,  J., 
issent& 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Fannie  MINDELL,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  re- 
versed, and  defendant  discharged.  The  book, 
sold  by  appellant,  is  found  upon  perusal  not  to 
be  lewd,  obscene,  or  indecent  within  section 
1141  of  the  Penal  Law  (Consol.  Laws,  c.  40). 
Jenks,  P.  J.,  and  Thomas,  MilU,  Putnam,  and 
Blackmar,  JJ.,  concur. 

PEOPLE  of  the  State  of  New  York,  respt., 
v.  Daniel  P.  MURPHY,  applt  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  July 
3,  1917.)  Judgment  of  conviction  and  orders 
reversed,  and  new  trial  granted.  Held,  in  view 
of  the  importance  attached  to  the  letters  and 
papers  constituting  the  alleged  newly  discovered 
evidence,  if  genuine,  from  the  standing  point  of 
the  learned  trial  judge,  we  think  the  question 
of  their  genuineness  shquld  be  passed  upon  by 
a  jury.    All  concur,  except  Foote,  J.,  not  voting. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Vincent  PELLEGRINO,  appel- 
lant. (Snprane  (jourt,  Appellate  Division,  Sec- 
ond Department.  July  31,  1917.)  Judgment  of 
conviction  of  the  (3ourt  of  Special  Sessions  af- 
firmed. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Stapleton,  Mills,  and  Rich,  JJ.,  concur. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  George  ROSE,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  5,  1917J  Judgment  of  con- 
viction of  the  C!onrt  of  Special  Sessions  af- 
firmed by  default  Jenks,  P.  J.,  and  Mills,  Rich, 
Putnam,  and  Blackmar,  J  J.,  concur. 

PEOPLE  of  the  State  of  New  York,  respt,  v. 
Frank  SALAMA,  applt.  (Supreme  (jourt.  Ap- 
pellate Division,  Fourth  Department.  July  3, 
1917.)    Motion  granted,  and  appeal  dismissed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Margaret  H.  SANGER,  appellant 
(Supreme  Court,- Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  of  convic- 
tion of  the  Court  of  Special  Sessions  affirmed. 
The  considerations  which  appellant  urges  against 
the  wisdom  and  justice  of  section  1142  of  the 
Penal  Law  (Consol.  Laws,  c.  40),  as  to  prevent- 
ing conception,  are  for  the  Legislature  rather 
than  for  this  court.  TTiere  is  no  doubt  of  the 
constitutional  power  to  stop  public  "clinics," 
where  such  articles  are  furnished  and  given  out 
in  the  manner  here  shown.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Blackmar,  J  J.,  con- 
cur. 

The  PEOPLES,  etc.,  Respt,  v.  Harry 
SCHLOSSMAN,  Applt  (Supreme  C!ourt.  Ap- 
pellate Division,  First  Department.  July  13, 
1917.)  Judgment  affirmed.  No  opinion.  Order 
filed.  

The  PEOPI-E,  etc.,  v.  Abe  SILVERSTBIN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Motion  to  dis- 
miss appeal  granted.    Order  filed. 


Digitized  by 


Google 


1108 


166  NEW  TORK  SUPPLEMENT 


The  PEOPLE,  etc.,  Respt.,  t.  John  SIMON- 
SON  et  al.,  Appits.  (Supreme  Court,  Appellate 
Division,  First  Department  July  13,  1917.) 
Judgment  and  order  affirmed.  No  opinion. 
Order  filed. 


PEOPLE  of  the  State  of  New  York,  Raspt, 
V.  Harris  SPEVAK,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 17,  1917.)  Judgment  of  County  Conrt  and 
°of  the  Court  of  Special  Sessions  reversed,  upon 
the  ground  that  the  evidence  does  not  support 
the  charge  of  violating  the  ordinance  of  which 
the  defendant  was  convicted.    All  concur. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Joseph  H.  STOPPANl,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. July  31,  1917.)  Judgment  of  convic- 
tion affirmed.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Rich,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respt, 
▼.  Joseph  TURPIN,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  July 
3,  1917.)    Motion  granted,  and  appeal  dismissed. 

PEOPLE  of  the  State  of  New  York,  respt.,  t. 
Ernest  WARD,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  3, 
1917.)    Motion  granted,  and  appeal  dismissed. 

The  PEOPLE,  etc„  Respt,  y.  Mabel  WARD, 
Applt  (Supreme  Court  Appellate  Division, 
VitBt  Department  July  13,  1917.)  Judgment 
affirmed.    No  opinion.    Order  filed. 

The  PEOPLE  of  the  State  of  New  York  v. 
Walter  C.  WITHERBEB  and  others.  (Supreme 
Court,  Appellate  Division.  Third  Department. 
September  13,  1917.)  Motion  denied.  See,  also, 
16i  N.  Y.  Supp.  916;   166  N.  Y.  Supp.  1108. 


The  PEOPLE  of  the  State  of  New  York  v. 
Walter  C.  WITHERBEB  and  others.  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  25,  1917.)  Upon  reconsideration,  the 
former  decision  is  annulled  and  motion  granted. 
See,  also.  164  N.  Y.  Supp.  915;  166  N.  Y. 
Supp.  1108. 

PEOPLE  of  the  State  of  New  York,  respt,  v. 
Joseph  YANTIS,  otherwise  known  as  Joe  Jnnus. 
applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  3,  1917.)  Judgment 
of  County  Court,  affinning  judgment  of  convic- 
tion, affirmed.    All  concur. 


PEOPLE  of  the  State  of  New  York,  respt, 
V.  Howard  ZIMMERMAN,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July  3,  1017.)  Judgment  of  conviction  and  or- 
der affirmed.    All  concur. 


The  PE»PLE  of  the  State  of  New  York,  re- 
spondente,  v.  Stephen  ZIOLKOWSKI,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  5,  1917.)  Judgment 
of  conviction  of  the  Court  of  Special  SMsions 


affirmed.  No  opinion.  Jenks,  P.  J.,  and  Sta- 
pleton, Rich,  Pntnam,  and  Blackmar,  JJ.,  con- 
cur. 


PEOPLE  ex  rel.  WUUam  H.  CLISSON.  Re- 
lator, T.  Frank  PRESTON  et  al.,  composing  th« 
Town  Board  of  Auditors  of  the  Town  of  Camil- 
lus,  Bespta.  (Supreme  Court,  Appellate  Divi- 
sion, Fonrth  Department  October  10,  1917.) 
Motion  granted  and  writ  of  certiorari  dismiss- 
ed, with  $10  motion  costs,  for  failure  of  relator 
to  file  papers  and  bring  proceeding  on  feu:  a 
hearing. 


PEOPLE  ez  reL  EAST  RIVER  GAS  CO. 

etc.,  V.  Lawson  PURDY  et  al.,  as  Commrs,  etc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. Octc^r  11,  1917.)  Motion  denied, 
with  $10  costs.     Order  filed. 


The  PEOPLE,  etc,  ez  rel.  Andrew  J.  OIL- 
BiARTIN,  relator,  V.  George  W.  DAVIDS  et 
al,  as  Board  of  Police  Commissioners  of  the 
City  of  Poughkeepsie,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  31,  1917.)  Writ  sustained,  determination 
annulled,  proceedings  dismissed,  and  relator 
reinstated,  with  $50  costs  and  disbursements, 
on  the  ground  that  the  relator  was  not  tried  on 
written  charges  served  upon  him  as  required 
by  the  charter  of  the  city  of  Poughkeepsie.  and 
on  the  further  ground  tliat  the  charge  against 
him  read  on  the  trial  was  so  general  as  not  to 
apprise  the  accused  of  the  acta  alleged  against 
him.  All  without  prejudice,  however,  to  a  pro- 
ceeding de  novo  regularly  brought  as  prescribed 
by  charter.  Jenks,  P.  J.,  and  Thomas,  Mills, 
Putnam,  and  Blackmar,  JJ.,  concur. 


The  PEOPLE  ez  reL  George  A.  HAZEL,  ap- 

gellant,  V.  The  DEPARTMENT  OF  HEALTH 
IF  CITY  OF  avm  YORK,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  5,  1917.)  Motions  denied, 
both  to  resettle  the  order  of  this  conrt  and 
for  leave  to  appeal  to  die  Court  of  Appeals. 

The  PEOPLE,  etc.,  ez  rel.  Robert  M.  JTD- 
SON,  respondent,  ▼.  Frederick  D.  BREI- 
THACK  and  others,  as  Assessors  of  the  City  of 
Yonkers,  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  S. 
1917.)  Motion  to  dismiss  aiqi>eal  granted,  with 
$10  costs.  

The  PEOPLE,  etc.,  ez  rel.  David  G.  LER- 
GI2T,  appellant,  v.  John  T.  FETHBRSTOX, 
as  Commissioner  of  Street  Cleaning,  and  an* 
other,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  5, 
1917.)     Motion  denied,  without  costs. 

The  PEOPLE,  etc.,  ez  rel.  Edward  C. 
MOORE,  Jr.,  appellant  v.  Robert  H.  NK- 
VILLE  et  al.,  assessors  of  the  City  of  Yonkers. 
respondent.  (Taxes  of  1915.)  (Supreme  Court, 
Appellate  Division,  Second  Department    Octo- 
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>er  5,  1917.)  Order  of  disniissal  of  writ  re- 
-ersed,  without  coste;  second  finding  modified, 
lo  as  to  fix  the  value  of  No.  478  Palisade  ave- 
uie  at  $102,160;  assessment  reduced  to  $88,- 
09.67,  so  as  to  be  equal  and  uniform  with 
i.ssessment  on  other  property.  The  findiD|;a,  as 
:o  modified,  are  affirmed,  and  judgment  is  di- 
ected  accordingly,  with  costs  of  the  proceed- 
ng,  but  not  of  this  appeal.  No  opinion.  Jenks, 
?.  J.,  and  Thomas,  Stapleton,  and  Rich.,  JJ., 
concur.  Blackmar,  J.,  dissents.  Settle  order  be- 
ore  Mr.  Justice  Thomas. 


PEOPLE  of  the  State  of  New  York  ex  ret 
HOTT  WHEEL  WORKS,  respt,  v.  Harry  R. 
lAYES.  as  Commissioner  of  Public  Works  of 
Jtica,  N.  Y.,  applt.  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department  July  3, 
■917.)  Order  (165  N.  T.  Supp.  436)  entered 
^lay  9,  1917,  modified,  so  as  to  provide  that 
n  case  the  appellant  shall  neglect  or  fail  to 
lurchase  the  rights,  easements,  etc.,  of  the  re- 
ator  as  provided  in  the  original  order  of  the 
Special  Term  within  30  days  after  entry  and 
«rTice  of  a  copy  of  this  order,  he  shall  in  that 
;a8c  immediately  commence  proceedings  in  con- 
lemnation  as  provided  by  the  order  of  the 
Special  Term. 

The  PEOPLE  ex  rel.  NEW  YORK  CEN- 
rRAL  &  HUDSON  RIVER  RAILROAD  CO., 
\iiplta.,  v.  G.  Frank  MEALY  and  others,  respts. 
rhe  PEOPLE  ex  rel.  TROY  UNION  RAIL- 
ROAD COMPANY,  applt,  v.  The  SAME,  Re- 
ipondents.  (Supreme  Court,  Appellate  Divi- 
lion.  Third  Department  September  13,  1917.) 
Motions  granted.      

PEOPLE  ex  rel.  NEW  YORK  CENTRAL  & 
lUDSON  RIVER  RAILROAD  COMPANY, 
viator,  V.  STATE  BOARD  OP  TAX  COM- 
MISSIONERS and  the  City  of  Poughkeepsie. 
Taxes  1008  to  1913,  inclusive.)  (Supreme 
:!ourt.  Appellate  Division,  Third  Department 
September  18,  1917.)  Motion  for  leave  to  ap- 
leal  to  the  Court  of  Appeals  granted,  and  ques- 
ion  certified  as  follows:  Is  the  value  of  the 
iridges  erected  by  the  relator,  or  its  predeces- 
or,  at  the  time  the  railroad  was  constructed 
n  the  city  of  Poughkeepsie,  to  carry  highways 
.ver  its  tracks,  assessable  as  a  special  fran- 
hise  against  the  relator? 

PEOPLE  ex  rel.  NEW  YORK  CENTRAL  & 
TT'DRON  RIVER  RAILROAD  COMPANY 
STATE  BOARD  OF  TAX  COMMISSION- 
IPS:  Citv  of  Mt  Vernon,  intervener.  (Taxes 
nl4  >  PEOPLE  ex  rel.  NEW  YORK  CEN- 
TtAT,  RAILROAD  COMPANY  v.  STATE 
lOARD  OF  TAX  COMMISSIONERS:  City 
f  Mt.  Vernon,  intervener.  (Taxes  1915.)  (Su- 
ireme  Court,  Appellate  Division,  Third  Depart- 
lent  September  18,  1917.)  Motion  for  reargu- 
nent  denied.  Motion  for  leave  to  appeal  to 
he  Court  of  Appeals  granted. 

PEOPLE  of  the  State  of  New  York  ex  rel. 
Solomon  Philip  RATNER  v.  Pliny  T.  SEXTON 
nd  others,  aa  and  constituting  the  Board  of 


Regents  of  the  University  of  the  State  of  New 
York.  (Supreme  Court,  Aitipellate  Division, 
Third  Department.  September  2a  1917.)  De- 
termination unanimously  confirmed,  and  stay 
vacated,  with  |50  costs  and  disbursements. 
Kellogg,  P.  J.,  not  sitting. 

PEOPLE  of  the  State  of  New  York  ex  rel. 
SARANAC  LAND  &  TIMBDR  COMPANY  v. 
The  EXTRAORDINARY  SPECIAL  AND 
TRIAL  TERM  OF  THE  SUPREME  COURT, 
Appointed  to  be  Held  in  Schenectady  County 
on  March  17,  1917,  Hon.  William  W.  Clark,  the 
Justice  of  this  Court,  Appointed  to  Hold  Such 
Term,  and  James  A.  Rioberts,  as  Comptroller 
of  the  State  of  New  York,  Defendant  in  Two 
Actions  Now  Pending  in  this  Court  Brought 
by  Said  Saranac  Land  &  Timber  Company. 
(Supreme  Court,  Apprllate  Division,  Third  De- 
partment March,  1917.)  The  motion  for  a 
writ  of  prohibition  is  sent  to  the  Fourth  De- 
partment See,  also,  177  App.  Div.  378,  168 
N.  T.  Supp.  132. 


PEOPLE  ex  rel.  UNION  RENTAL  CO., 
respt,  V.  Thomas  F.  BYRKES  et  al.,  applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July  3,  1917.)  Order  affirmed, 
with  costs.    All  concur. 


PEX)PLB  ex  rel.  UNION  RENTAL  CO., 
Respt,  V.  Thomas  F.  BYRNES  et  aL,  as  and 
constituting  the  State  Board  of  Tax  Commis- 
sioners, Applt  (Supreme  Court,  Appellate 
Division.  I  ourth  Department.  October  3, 
1917.)  Motion  for  reargument  denied.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  granted. 

The  PEOPLE,  etc.,  ex  rel.  William  E. 
WEEKS,  respondent,  v.  Cabot  WARD,  as  Com- 
missioner of  Parks,  etc.,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
July  31,  1917.)    Motion  denied. 

PEOPLE,  on  complaint  of  Frank  DONDER. 
Respt.,  V.  Edward  MAY  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  18,  1917.)  Judgment  affirmed.  No 
opinion.    Order  filed. 


In  the  Matter  of  Rnfus  Lewis  PERRY,  an 
attorney.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  5,  1917.)  Motion 
to  confirm  report  of  the  referee  granted,  and 
respondent  disbarred.    Stapleton,  J.,  not  voting. 

Thomas  A.  PETERSEN,  an  infant,  by  Peter 
Petersen,  his  guardian  ad  litem,  appellant,  v. 
Elizabeth  M.  VAUGHEY.  respondent.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. October  5,  1917.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

Peter  PETERSEN,  respondent,  ▼.  Elizabeth 
M.  VAUGHEY,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 5,  1917.)  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  un- 
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less  plaintiff  within  20  days  stipulate  to  reduce 
the  verdict  by  the  sum  of  $315.28,  and  the 
additional  sum  of  $282,  as  the  evidence  Ehowg 
that  plaintiff's  services  at  the  time  of  defend- 
ant's visit  to  New  York  were  not  worth  more 
than  $40,  and  that  for  his  trips  to  Ireland  in 
March  and  October  bis  services  were  not  worth 
more  than  $160  for  each  journey ;  in  which 
event  the  judgment,  as  so  modified,  and  the 
order,  are  unanimously  affirmed,'  without  costs. 
Jenks,  P.  J.,  and  Thomas,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 

Thomas  A.  PETERSEN,  an  infant,  by  Peter 
Petersen,  his  ^ardian  ad  litem,  appellant,  v. 
Elizabeth  M.  VAUGHET,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  5,  1917.)  Order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 


PHIT.IPP  BROS.,  Jrxa.,  v.  GENERAL 
PLATERS"  SUPPLY  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  11,  1917.)    Motion  denied.    Order  filed. 

PHnjPP  BROSi!  Inc.,  v.  GENERAL 
PLATERS'  SUPPLY  CO..  Inc.  (Supreme 
Court,  Appellate  Division.  First  Department. 
October  11,  1917.)  Application  denied,  with 
$10  costs.    Order  signed. 


John  PTNCZEWSKI.  an  infant,  etc..  resmt., 
V.  NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER R.  R.  CO.,  anplt.  (Supreme  Court.  Appel- 
late Division,  Fourth  Department.  July  3. 
1917.)  Jiidcrment  and  order  reversed,  and  com- 
plaint dismissed,  with  costs.  Held,  that  the 
nla'ntifF  was  clearly  n  treapnsaer  upon  the  de- 
fendant's tracks  and  failed  to  make  out  a  cause 
of  action  against  the  defendant.    All  concur. 


James  K.  P.  PINE,  respt.,  v.  STATE  of  New 
York,  applt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  25,  1917.) 
Judgment  unanimously   affirmed,   with   costs. 

Joseph  POSGAY,  Applt.,  v.  Harry  J.  LUCE, 
Respt.  (Supreme  Court.  Appellate  Division, 
First  Department.  October  19,  1917.)  Order 
affirmed,  with  costs.     No  opinion.     Order  filed. 

Edwin  M.  POST  et  al.  v.  Edward  R.  THOM- 
AS et  al.  (Supreme  Court.  Appellate  Division, 
First  Department.  October  8.  1917.)  Coun- 
sel on  argument  having  asked  that  leave  be 
granted  to  withdraw  this  application  to  amend 
the  record,  such  leave  is  granted,  without  costs. 

Elizabeth  POWERS,  respondent,  v.  WEST- 
CHESTER ELECTRIC  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division.  Second  Department.  July  31,  1917.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  abide  the  event.  The  allesa- 
tion  of  injuries  contained  in  the  complaint  and 
limited  in  the  bill  of  particulars  did  not  permit 
evidence  that  the  plaintiff  was  suffering  from  ir- 
regularity of  menstruation  as  a  result  of  the  in- 
jury.    The  eftect  of  the  cases  of   Kleiner  v. 


Third  Avenne  B.  K.  Co.,  162  N.  T.  193.  56 
N.  E.  497,  and  Keefe  v.  Lee.  197  N.  T.  6S.  »> 
N.  E.  344,  27  L.  R.  A.  (N.  S.)  837,  on  the  n;i- 
laid  down  in  Ehrgott  v.  Mayor,  etc.,  of  Cit.v  v 
N,  Y.,  96  N.  y.  264,  48  Am.  Bep.  622,  w:.. 
carefully  analyzed  and  explained  by  Mr.  Jd- 
tice  Carr  in  the  case  of  Oilleland  ▼.  Greas<i!. 
156  App.  Div.  46,  141  N.  Y.  Supp.  136,  affirc 
ed  in  215  N.  Y.  744,  109  N.  E.  1075.  See,  aU. . 
Briscoe  v.  City  of  Mt.  Vernon,  174  App.  I'ir. 
200,  ICO  N.  Y.  Supp.  924.  The  general  allega- 
tions of  damage  in  this  complaint  and  bill  of 
particulars  are  so  limited  by  the  specifieati.'t- 
of  the  respect  wherein  the  plaintiff  was  injurf 
as  to  limit  the  recovery  to  compensation  for 
the  injuries  specified.  As  irregularity  of  mfD- 
struation  is  not  shown  to  be  the  necessary, 
usual,  and  immediate  result  of  the  physical  h- 
juries  from  which  the  plaintiff  suneried  (Br:>- 
coe's  Case,  supra),  it  cannot  be  proved  with<mi 
specific  allegations  in  the  complaint  that  it  wa$ 
caused  by  the  injury,  or  general  allegations  un- 
limited by  the  recital  of  the  specific  injurii's. 
Jenks,  P.  J.,  and  Thomas,  Mills,  Putnam,  and 
Blackmar,  JJ.,  concur. 

Matter  of  Wm.  A.  PRENDERGAST  v. 
John  P.  COHALAN  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  July  iX 
1917.)     Motion  denied,  with  $10  costs.     Order 

filed. 


Solomon  PRESENT,  plaintiff-respondent,  v. 
Joseph  FREIMAN.  defendant-appellant.  (Su- 
preme Court,  Appellate  Term,  First  Depart- 
ment. July  17,  1917.)  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  First  District. 
Action  by  Solomon  Present  against  Joseph  Frei- 
man.  From  a  judgment  for  plaintiff,  after  a 
trial  without  a  jury,  defendant  appeals.  Re- 
versed, and  new  trial  granted,  with  costs. 

BIJUR,  J.  Plaintiff  sued  to  recover  commis- 
sions for  selling  merchandise  on  behalf  of  de- 
fendant Defendant  interposed  a  general  denial 
and  set  op  a  counterclaim,  in  part  for  cash  and 
in  part  for  merchandise  alleged  to  have  been  d  '- 
livcred  by  him  to  -plaintiff.  Plaintiff  testilied 
that  he  was  originally  employed  under  a  written 
contract,  and  that  his  compensation  was  a  third 
interest  in  the  profits  of  defendant's  business: 
that  subsequently  this  agreement  was  abrogated, 
and  a  new  parol  agreement  entered  into,  where 
under  he  became  entitled  to  5  per  cent  commis- 
sion on  certain  accounts  and  3  per  cent,  on  oth- 
ers. Apart  from  the  inherent  improbability  of 
this  arrangement,  which  does  not  appear  to  1* 
adequately  explained  by  plaintiff,  the  amount 
of  the  judgment  as  rendered  in  favor  of  piainti^. 
namely,  $119.40,  finds  no  support  in  the  evi- 
dence. Plaintiff's  testimon.y  as  to  the  account 
and  the  rate  of  his  compensation  thereon,  not 
only  varied  from  his  bill  of  particulars,  but  is 
in  itself  so  meager  and  confused  that  it  is  ex- 
ceedingly difiicult  to  arrive  at  any  understanii- 
ing  thereof — a  fact  which  clearly  explains  the 
inability  of  the  learned  trial  judge  to  solve  the 
inconsistencies  and  lapses  in  the  testimony.  Re- 
spondent undertakes  to  explain  the  judgment  by 
a  tabulation,  which,  notwithstanding  its  omis- 
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ion  of  important  items  and  its  own  inconsisten- 
!j  with  the  testimony,  still  fails  to  arrive  at  the 
same  result  as  the  judgment  by  $1.  This  is 
lot  a  case  of  a  judgment  which  is  merely  inade- 
|uate,  but  one  which  finds  no  support  in  the 
*8timony,  however  construed.  It  must  therefore 
)e  reversed,  and  a  new  trial  granted,  with  $30 
ioata  to  appellant  to  abide  the  event.  All  con- 
!ur. 


Helene  PRICE,  an  Infant,  by  Florence  J. 
Price,  her  guardian  ad  litem,  respondent,  y. 
lean  T.  BULLARD,  appellant.  (Supreme 
^urt.  Appellate  Division,  Second  Department 
fuly  31,  1917.)  Judgment  and  order  unajii- 
nously  affirmed,  with  costs.    No  opinion. 

Harold  A.  PROPSTER,  an  infant,  etc^ 
leapt,  V.  INTERNATIONAL  RAILWAY 
30.,  Applt  (Supreme  Court,  Appellate  Divi- 
lion,  Fourth  Department.  October  10,  1017.) 
Tudgment  and  order  affirmed,  with  costs.  All 
»ncur. 


In  the  Matter  of  the  Application  of  the  City 
»f  New  York  relative  to  acquiring  title,  etc., 
i'UBLIO  PARK  (East  River  Park),  etc.  (Su- 
)reme  Court,  Appellate  Division,  Sevond  De- 
)artment.  July  31,  1917.)  Application  denied, 
vithout  prejudice  to  an  application  to  the  Spe- 
ial  Term  for  like  relief. 


George  J.  PUCKHAFER,  appellant,  v.  (Jeorge 
L  MEYER,  respondent,  impleaded  with  others, 
lefendants.  (Supreme  Court,  Appellate  Divi- 
ion.  Second  Department.  July  31,  1917.)  Dr- 
ier modified,  by  allowing,  as  costs  to  plaintiff, 
rial  fee  before  referee,  $30  (because  an  answer 
ad  been  interposed  by  the  guardian  ad  litem). 
Iso  costs  after  notice  of  trial,  $15.  As  thus 
aodified,  the  order  of  relaxation  is  affirmed, 
'ithout  costs  on  this  appeal.  Jenks,  P.  J.,  and 
Thomas,  MUls,  Putnam,  and  Blac^mar,  JJ. 
incur. 


PURE  STRAINS  FARM  CO.,  applt,  v.  Ed- 
'in  C.  SMITH  and  one,  respta.  (Supreme 
ourt,  ApwUate  Division,  Fourth  Department. 
uly  3,  1917.)  Judgment  and  order  reversed, 
ad  new  trial  granted,  with  costs  to  appellant  to 
side  event.  Held,  tliat  upon  a  motion  to  dis- 
isa  a  complaint  and  for  judgment  thereon,  up- 
1  the  ground  that  there  is  not  stated  therein 
tcts  constituting  a  cause  of  action,  the  alle- 
itions  thereof  must  be  assumed  to  be  true. 
ye  Wolf  V.  Ford,  193  N.  Y.  307,  86  N.  E.  527. 
L  L.  R.  A.  [N.  S.]  860,  127  Am.  St.  Rep.  009) ; 
lat  the  complaint  in  this  case  stated  a  cause 
!  action  in  equity,  independent  of  title  1,  ar- 
clc  5.  ii  1638  to  1&4U.  inclusive,  of  the  Code 
■  Civil  Procedure,  and  that  it  was  error  to  dis- 
iss  it  (Livingston  v.  Moore,  15  App.  Div.  15- 
!,  44  N.  y.  Supp.  125;  Swarthout  et  al.  v. 
anier,  143  N.  Y.  499, 38  N.  E.  726 ;  St  Steph- 
is  Oh.  V.  Ch.  of  Transfigurntion,  201  N.  Y. 
94  N.  E.  191,  Ann.  Cas.  1912A,  760) :  that 
any  event,  without  taking  proof  of  the  de- 


fenses alleged,  it  was  error  to  grant  the  defend- 
ants affirmative  relief.  All  concur.  See,  also, 
99  Misc.  Rep.  108,  163  N.  Y.  Supp.  615. 


Charles  E.  QUINCEY,  as  Exr.,  etc.,  et  aL 
Applts.  V.  Joseph  H.  EMERY,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  ll,  1917.)  Order  modified,  so 
as  to  provide  that  defendant  pay  all  costs  to 
date  of  amendment  of  answer,  and,  as  so  mod- 
ified, affirmed,  without  costs.  No  opinion. 
Page,  J.,  dissents,  and  votes  to  reverse  order 
and  deny  motion.    Settle  order  on  notice. 


Rudolph  RAPP  y.  Morris  WOLBURG  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  11,  1917.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Hortense  RASTELLO,  as  Admz.,  etc.,  v. 
Catharine  McCRORKEN.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 11,  1017.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Helen  READE,  applt.,  y.  Ijaura  TYRRELL 
and  another,  respts.  ^upreme  Court,  Appel- 
late Division,  Third  Department  September 
27,  1917.)  ()rder  unanimously  affirmed,  with 
$l0  costs  and  disbursements  to  abide  the  event. 


Mildred  REEVES,  an  infant  etc.,  respt,  v. 
NORTHERN  CENTRAL  RY.  CO.,  applt 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment July  3,  1917.)  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


Hugh  J.  REILLY  v.  Frank  STEINHART. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Motion  for  leave 
to  appeal  granted.  Order  filed.  Motion  for  a 
stay  denied.    Settle  order  on  notice. 


In  the  Matter  of  Supplementary  Proceedincs 
by  Ray  REISENBURGER  and  Ix)ui8  J.  Alt- 
krug,  respondents,  v.  Isaac  CORSUN,  appel- 
lant (Supreme  (jourt.  Appellate  Division,  Sec- 
ond Department  October  5,  1917.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Mills,  and  Rich,  JJ.,  concur. 


Johanna  REISS  v.  SUPREME  CONCLAVE 
IMPROVED  ORDER  OF  HEPTASOPHS. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment July  13,  1917.)  Motion  denied,  with 
$10  costo.     Order  filed. 


In  the  matter  of  the  claim  of  Eva  Potter 
REMINGTON  v.  BRIGGS  BROS.  &  CO.,  em- 
ployer, applt,  and  the  London  &  Lancashire  In- 
demnity Company  of  America,  insurance  carrier, 
applt  (Supreme  Court  Appellate  Division, 
Third  Department  September  27,  1917.) 
Award  unanimously  affirmed. 
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Frank  E.  RBYNOIiDS,  reapt,  t.  Forrest  E. 
BRIMMER,  applt  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  25, 
1917.)  Order  unanimously  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  the  de- 
fendant, within  20  days,  to  serve  an  answer  on 
payment  of  said  costs  and  the  costs  awarded  in 
the  order  appealed  from. 


In  the  matter  of  the  claim  of  Charles  H. 
RICHARDSON  for  compensation  v.  BUILD- 
ERS' EXCHANGE  ASSOCIATION  and  an- 
other. (Supreme  Court,  Appellate  Division, 
Third  Department.  September  18,  1917.)  Mo- 
tions denied. 


In  the  Matter  of  the  application  of  Charles 
RIES  and  Anna  M.  H.  Hues,  as  creditors  of 
Catherine  A.  C.  G.  Rchfeldt,  for  the  sale,  mort- 
gage, or  lease  of  the  real  property  of  Catherine 
A.  (3.  G.  Rehfeldt,  deceased,  for  the  payment 
of  debts.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  6,  1917.)  Motion 
granted,  with  $10  costs. 


RINEHART  &  DENNIS  COMPANY,  re- 
spondent, V.  Harry  J.  COLLIER  and  another, 
defendants ;  Equitable  Surety  Company,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  31,  1917.)  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Stapleton,  Mills,  and  Rich,  JJ., 
concur. 


In  the  matter  of  the  claim  of  Carl  ROSEN 
for  compensation  v.  Jacob  JACOBOWITZ,  em- 
ployer, and  Zurich  General  Accident  &  Liabil- 
ity Insurance  Company,  Limited,  applta.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. September  28,  1917.)  Award  unani- 
mously affirmed. 

Abraham  ROSENBERG  v.  Charles  SLOT- 
CHIN  and  another.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  Septemoer 
18,  1917.)  Motion  granted,  on  payment  by  the 
appellant  of  $10  costs. 

Peter  ROSMARK,  Plaintiff-Appellant,  v. 
LEHIGH  VALLEY  RAILROAD  (JOMPANY, 
Defendant-Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  July  3, 
1917.)  Appeal  from  Trial  Term,  Erie  County. 
Action  by  Peter  Rosmark  against  the  Lehigh 
Valley  RaUroad  Company.  From  judgment  en- 
tered in  E/rie  county  for  defendant  and  against 
plaintiff  for  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

PER  CURIAM.-  Judgment  affirmed,  with 
costs. 

KBUSB,  P.  J.  (dissenting).  The  plaintiff, 
a  car  repairer  in  defendant's  employ,  was  hit 
by  the  handle  of  a  jack  while  he  was  jacking 
down  a  car.  The  car  had  been  jacked  up  for 
repairs.  After  working  upon  the  car  tlie  plain- 
tiff undertook  to  let  it  down.  Tbe  car  can  be 
let  down  slowly  and  easily  when  the  sprawls 
or  dogs  engage  the  teeth  or  ratchet  of  the  jack. 


but  upon  thia  occasion  the  sprawls  or  dogs  iii 
not  engage  the  teeth  or  ratchet,  so  the  eridc&f 
tends  to  show,  and  the  car  dropped  senri; 
notches.  Either  the  plaintiff  did  not  have  !  <•. : 
of  the  handle,  or  else  he  did  not  bold  it  >>i> 
ciently  tight  and  firm.  Had  the  plaintiS  asti-  - 
pated  that  the  jack  would  not  hold,  he  i^:  : 
have  avoided  the  accident  by  holding  the  hat .  - 
more  firmly.  But  the  unexpected  sudden  dn'. 
so  it  can  be  found,  caused  the  plaintiff  to  i " 
his  bold  and  to  permit  the  handle  to  &j  up  as- 
hit  him.  Virile  the  evidence  is  not  verj  s:cv 
factory  as  to  just  what  the  plaintiff  was  doi^ 
at  the  time,  I  think  it  can  be  found  therein  :i 
that  he  was  injured  to  the  dropping  of  :■>' 
jack  and  without  any  fault  of  his.  Tbt  yu-'i- 
or  one  like  it,  was  produced  in  court,  and  wli.' 
the  plaintiff's  expert  was  unable  to  point  "': 
any  defect  in  it,  the  evidence  is  clear  that,  i: 
the  jack  did  in  fact  drop,  it  was  because  t' 
the  weakness  of  the  springs  connected  with  tit 
sprawls  or  dogs.  It  is  also  true^  as  respnn-i- 
ent's  counsel  contends,  that,  even  if  the  jack  > 
lowered  or  raised  but  one  notch,  the  ha'-l> 
makes  one  complete  up  or  down  stroke,  and  t..^t 
is  all  that  it  makes  even  if  the  jack  drops.  P>  '. 
the  evidence  seems  to  show  that,  if  the  spn^'-* 
or  dogs  work  effectually,  the  movement  is  essi'j 
controlled,  but,  if  not,  the  drop  is  abrupt  as 
sudden.  I  think  the  evidence  sufficient  to  ^a- 
rant  a  finding  that  the  jack  was  defective.  o»- 
ing  to  weakness  of  the  spring,  and  I  thick  i 
reasonable  inspection  and  test  would  have  <!>•- 
closed  this  weakness.  That  duty  devolved  nf'3 
the  defendant,  and  was  in  fact  imposed  by  i'- 
fendant  upon  other  employes,  and  not  aTffa 
plaintiff.  When  a  jack  wajs  out  of  repair,  ur 
unsuitable,  it  was  marked.  Tiiia  one  was  »< 
so  marked.  I  think,  although  the  plaintiff  c<Kil.i 
select  a  jack  he  wanted  from  the  many  on  han';. 
it  cannot  be  said  as  a  matter  of  law  that  tb' 
plaintiff  himsdf  was  at  fault  in  not  deteotin: 
the  deficiency,  or  anticipating  the  drop,  or  th»t 
he  assumed  the  risk  thereof.  That,  as  w«U  »* 
Uie  negligence  of  the  defendant,  was  for  tx.t 
jnry  to  determine.  The  judgment  should  be  n- 
versed,  and  a  new  trial  granted,  with  costs  tj 
the  appellant  to  abide  the  event. 
FOOTB,  J.,  concurs  herein. 

Gertrude  M.  ROWB,  respondent,  t.  Gtont 
W.  SNYDER,  appellant,  and  Pennsvlvani.! 
Railroad  Company,  defendant.  (Soprecie 
Court,  Appellate  Division,  Second  Departmfct 
July  31.  1917.)  Order  modified,  by  striki-: 
therefrom  the  condition  requiring  the  defrai- 
ant-appellant  to  give  an  undertaking,  and  w 
as  to  permit  him,  within  20  days  after  notiof 
of  entry  of  the  order  of  this  court  on  this  V- 
peal,  to  withdraw  his  demurrer  and  answer  tt'' 
complaint  upon  payment  of  $20  c«*!.  ir- 
which  event  said  order,  as  so  modifiei.  i< 
affirmed,  without  costs,  on  the  ground  tbst 
upon  the  allegations  of  the  complaint  the  r'*'''' 
tiff  is  entitled  to  recover  at  least  the  $70  wbi  ^ 
she  paid  for  the  expenses  of  bringing  ber  daozb- 
tcrs  from  the  school  in  Virginia  to  her  home  in 
New  York  City  in  December.  1014.  As  to  sn.' 
further  claim  on  the  part  of  the  olaintiS  wf  <'■> 
not  decide.  Jenks,  P.  J.,  and  Thomas,  Stap-e- 
ton.  Mills,  and  Hidi,  JJ^  concur. 
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ROYAIi  TABLE  COMPANY,  appellant,  v. 
Louis  SHULSKY,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  31,  1917.)     Application  denied,  with  $10 

:X>Bt8. 


In  the  Matter  of  the  Appraisal  of  the  ESetate 
it  Morton  W.  KUNDBL,  deceased,  under  the 
Acts  in  Relation  to  Taxable  Transfers  of  Prop- 
erty. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  3,  1917.)  Order  re- 
versed, and  the  first  order  of  the  surrogate  con- 
firming the  appraiser's  repwrt  reinstated,  with 
Msts  to  appellant.  Held:  We  are  of  opinion 
that,  on  the  evidence,  the  surrogate  erred  in 
tiolding  that  the  gifts  in  question  were  not  made 
by  the  decedent  in  contemplation  of  his  death. 
rhe  weight  of  the  evidence  is,  we  think,  to  the 
tScct  that  they  were  so  made,  and  that  they  are 
subject  to  the  transfer  tax  prescribed  by  subdi- 
nsion  4  of  section  220  of  the  Tax  Law  (Consol. 
Laws,  c.  60).     All  concur. 

In  the  Matter  of  the  Application  of  Thomas 
B.  BUSH,  Applt.,  for  relief  under  and  pursuant 
:o  the  Election  Law ;  John  V.  McAvoy  and  the 
Board  of  Elections,  Respts.  (Supreme  Court, 
iVppellate  Division,  First  Department.  October 
L7,  1917.)  Appeal  from  order  denying  motion 
»  resettle  dismissed.  The  order  providing  for 
in  examination  and  recount  of  the  ballots  modi- 
3ed,  as  stated  in  order,  and,  as  so  modified,  af- 
Irmed.    No  opinion.    Orders  filed. 

In  the  matter  of  the  claim  of  Julia  RZEP- 
3ZYNSKI  for  compensation  v.  MANHATTAN 
BRASS  COMPANY  and  another.  (Supreme 
;;;ourt.  Appellate  Division,  Third  Department. 
September  18,  1917.)     Motion  denied. 

Anna  P.  SANFORD,  appellant,  v.  Charlotte 
Lie  Roy  LINDLEY  et  al.,  appellants;  Rulef 
P'an  Brunt  et  al.,  defendants ;  Town  of  Babylon, 
•espondent.  (Action  No.  1.)  (Supreme  Court, 
^.ppellate  Division,  Second  Department.  July 
H,  1917.)  Judgment  affirmed,  with  costs.  As- 
iuming,  without  deciding,  that  section  960  of 
he  Code  of  Civil  Procedure  is  available  in  an 
iction  specified  in  the  section,  in  which  a  town 
s  a  party  defendant,  defendant  the  town  of 
3abylon  established  its  title  to  the  property 
[escribed  in  the  complaint,  and  thereby  over- 
:anie  the  presumption  created  by  the  section, 
ft^e  do  not  deem  it  necessary  to  rrfer  to  any  oth- 
T  point  discussed  by  any  of  the  appellants, 
fenks,  P.  J.,  and  Thomas,  Stapleton,  Rich,  and 
?utnam,  JJ.,  concur. 

Edith  L.  SASSE5,  Applt.,  ▼.  ORDER  OF 
JNITED  COMMERCIAL  TRAVELERS  OF 
AMERICA,  Respt  (Supreme  Court.  Appel- 
ate Division,  First  Department  July  13, 
L917.)  Judgment  and  order  affirmed,  with 
»sts.  No  opinion.  Order  filed.  See,  also,  168 
i.pp.  Div.  746,  154  N.  Y.  Supp.  5S8. 

Edith  L.  SASSE  v.  ORDER  OF  UNITED 
:!OMMERCIAL  THAVBLERS.  (Supreme 
jourt.  Appellate  Division,  First  Department 
October  11,  1917.)  Motion  denied,  with  $10 
osts.    Order  filed. 


Edith  L.  SASSE,  Respt,  t.  TRAVELERS' 
INSURANCE  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  July  13, 
1917.)  Judgment  and  orders  affirmed,  with 
costs.  No  opinion.  Clarke,  P.  J.,  dissents.  Or- 
der filed.  See,  also,  169  App.  Div.  187,  154  N. 
Y.  Supp.  869. 


iStanislaw  SAWICKI,  respondent,  v.  UNIT- 
ED STATES  FIRE  INSURANCE  COMPA- 
NY, appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  October  6,  1917.) 
Motion  granted,  without  costs. 


Matter  of  Edward  C.  SCHAEFER  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  11,  1917.)  Motion  grant- 
ed ;  question  to  be  certified  on  settlement  of  or- 
der.    Settle  order  on  notice. 


Abraham  SCHEER  v.  Herman  MARKO- 
WITZ.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1817.)  Motion 
to  dismiss  appeal  granted,  with  |10  costs.  Or- 
der filed,  » 

Abraham  SCHEER  v.  Herman  MARKO- 
WITZ.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Motion 
denied,  with  $10  costs.     Order  filed. 

Eva  SCHBU,  Respt,  v.  Pratt  HANER, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  October  11,  1917.)  Order 
(164  N.  Y.  Supp.  947)  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted.  No 
opinion.    Order  filed. 

Henrietta  SCHINZBL,  respondent,  r.  R.  F. 
STEVENS  MILK  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  31,  1917.)  Order  afflrrie<l, 
with  $10  costs  and  disbursements.  No  opinion. 
Stapleton,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur.     J^iks,  P.  J.,  not  voting. 

Margaretha  SCHULZ^  as  administratrix,  etc., 
of  Emil  Schulz,  deceased,  appellant,  v.  Arthur 
D.  B.  JOHNSTON  and  Mary  Johnston,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  6,  1917.) 
Order  unanimously  affirmed,  with  costs.  No 
opinion. 

In  the  Matter  of  Louis  L.  SCHWARTZ,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1917.)  Decree 
affirmed,  with  costs.  No  opinion.  Dowling,  J., 
dissents.     Order  filed. 

Edwin  S.  SEARING,  appeUant  v.  SAXON 
MOTOR  SAI.es  COMPANY  OF  BROOK- 
LYN and  George  T.  Theobald,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  July  31,  1917.)  Order  affirmed, 
witii  costs  to  the  defendants  to  abide  the  event 
No  opinion.  Jenks,  P.  J„  and  Thomas,  Mills, 
Putnam,  and  Blackmar,  JJ.,  concur. 
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James  O.  SEBRINO,  Respt,  v.  O.  F.  EG- 
GINTON  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
10,  1917.)  Order  modified,  so  as  to  preclude 
the  plaintiff  from  proving  any  disbursements, 
and,  as  so  modified,  the  order  is  affirmed,  with- 
out costs  of  this  appeal  to  either  party.  All 
concur. 

SELIG  POLYSCOPE  CO.,  Applt.,  v.  MU- 
TUAL FILM  CORPORATION  et  al.,  Respte. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Arthur  SBJLWTN-BROWN  v.  8UPBRNO 
CX).  (Supreme  Court,  Appellate  Division,  First 
Department.  October  11,  1917.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 

Joseph  SHAMES  v.  WilUam  M.  BARRETT, 
as  presdt.,  etc.  (Supreme  Court,  Appellate  Di- 
vision, Fii%t  Department.  Octobw  19,  1917.) 
Application  granted.    Order  signed. 

Edward  SHAW  v.  The  ANSALDI  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  11,  1917.)  Motions  denied. 
Orders  filed. 


Albert  Smith  SHELDON,  respt,  v.  Williean 
S.  HUDSON,  as  administrator  of  the  goods, 
chattels,  and  credits  of  Gillais  A.  Hudson,  de- 
ceased, applt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  18,  1917.) 
Judgment  and  order,  in  each  case,  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event,  and  on  the  stipulation  filed  herein 
the  actions  are  referred  to,  and  to  be  tried  to- 
gether before,  Hon.  Albert  F.  Gladding,  coun- 
selor at  law,  to  hear,  try,  and  determine  the 
same.  All  concur,  except  Sewell,  J.,  not  sit- 
ting. See,  also,  158  App.  Div.  843,  144  N.  X. 
Supp.  94.  

Wilbur  SHERWOOD,  respondent,  v.  Ella 
SCOFIELD.  defendant,  and  Traverse  A.  Arm- 
strong, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  5, 
1917.)  Order  of  the  County  Court  of  West- 
chester county  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Rich,  JJ.,  con- 
cur. 

SHIPLETT  CONSTRUCTION  &  SUPPLY 
COMPANY,  plaintiff,  v.  James  HANSB  et  al., 
copartners,  etc.,  defendants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
31,  1917.)  Exceptions  overruled,  and  judgment 
directed  for  plaintiff  on  the  verdict,  with  costs. 
No  opinion.  Thomas,  Stapleton,  Mills,  Put- 
nam, and  Blackmar,  Jj.,  concur. 


Milla  D.  SHONTS  v.  Grosvenor  S.  KIN- 
NEJY.  (Supreme  Court,  Appellate  Division, 
First  Department    October  11,  1917.)    Motion 


to  dismiss  appeal  granted,  with  $10  costs,  ce- 
less  appellant  comply  with  terms  stated  in  o^ 
der.    Order  filed. 

Milton  M.  SILVERMAN  et  al.,  as  execatcn, 
etc.,  of  Clementine  M.  Silverman,  deceased,  ap- 
pellants, v.  £>veline  C  ALTHAUSB  et  aL, 
respondents.  (Supreme  Court,  Appelate  Divi- 
sion, Second  Department.  October  5,  1917.1 
The  judgment  in  Crystal  v.  Aerodrome  Part 
Amusement  Co.,  166  N.  Y.  Supp.  109O,  being  af- 
firmed herewith,  plaintiffs  must  fail  in  this  aj-- 
peal.  The  judgment  herein  is  therefore  af- 
nrmed,  with  costs.  No  opinion.  Jenks,  P.  J- 
and  Stapleton,  Rich,  Putnam,  and  Blackmar. 
JJ.,  concur. 

EU  SIMCOB  T.  Ellsworth  GAMBLE.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment    September  18,  1917.)     Motion  denied. 


In  the  Matter  of  Opening  SIXTY-SECOXD 
STREET,  etc.  Wilhelmina  J.  EIDEN,  appel- 
lant, V.  STERN  &  GILLEAUDBAU,  etc..  re- 
spondent. (Supreme  Court,  Appellate  Divisinn, 
Second  Department  July  31,  1917.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Mills,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of  Thomas  F.  SMITH.  De- 
ceased. (Supreme  Court  Appellate  Division. 
Fourth  Department  July  3,  1917.)  Decree 
and  order  affirmed,  with  costs.    All  concur. 

Orrille  H.  SMITH,  Respt,  v.  Daniel  MIL- 
LER, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  October  3,  1917.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  Lambert  and  Merrell,  JJ.,  who 
dissent,  upon  the  grounds:  (1)  That  the  plain- 
tiff  failed  to  establish  any  title  to  the  premises; 

(2)  that  the  plaintiff  failed  to  show  possession ; 

(3)  that  the  verdict  is  grossly  excessive. 

Albert  B.  SMITH,  respt.  v.  Frank  J.  NEL 
SON,  applt  (Supreme  Court,  Appellate  Divi- 
sion,    Fourth    Department      July    3,     191 ".» 


Judgment  and  order  affirmed,  with  costs. 
concur. 


All 


Matter  of  CJharles  A.  SMYTHWICK,  an  at- 
torney. (Supreme  Court  Appellate  Division. 
First  Department  October  19,  1917.)  Befei^ 
ence  ordered  to  Hon.  Henry  A.  GUdeisleeve,  of- 
ficial referee.     Settle  order  on  notice. 

W.  E.  SNEABING  applt.,  v.  ERIE  ILiTTy 
ROAD  (X).,  respt  (Supreme  Court,  AppelLite 
Division,  Fourth  Department  September  2C. 
1917.)  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

Laura  A.  SNYDER,  Respt,  v.  CRISWELL- 
MALLERY,  Inc.,  Applt.  (Supreme  Court  .Vp- 
pellate  Division,  Fourth  Department  October 
10,  1917.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 
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Alfred  SOHLAND,  Applt.,  ▼.  PEJNNSYD- 
TANIA  SILK  CO.,  impleaded,  etc^  Respt. 
Bupreme  Court,  Appellate  Division,  First  iJe- 
lariment.  October  11,  1917.)  Order  reversed, 
rith  $10  costs  and  disbursements,  and  motion 
lenied,  with  $10  costs,  on  the  ground  .that  the 
lluintiR  was  a  resident  of  this  state  at  the  time 
Ite  action  was  brought.  Appeal  from  order 
lenying  motion  for  reargument  dismissed.  No 
>piDion.  Dowling  and  8mith,  JJ.,  dissent.  Or- 
)er  filed. 

Marion  SPENCER,  as  Excx.,  v.  John  T. 
WILLIAMS  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  July  13,  1917.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Valentine  J.  SPIKLMAN,  Applt,  y.  The 
CITY  OP  NEW  YORK,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  19,  1917.)  Judgmeat  reversed,  and  new 
trial  ordered,  with  costs  to  annellant  to  abide 
event  upon  the  authoritv  of  Williams  v.  City 
of  New  York,  214  N.  Y.  259,  108  N.  B.  448- 
Scott,  J.,  dissents.    Order  filed. 

SPIRITUSFABRIEK  ASTRA  v.  SUGAR 
PRODUCTS  CO.  (Supreme  Court,  Appellate 
Di\-ision,  First  Department  July  13,  1917.) 
Motion  denied,  with  $10  costs.    Order  filed. 


In  the  matter  of  the  claim  of  Michael  STAMM 
for  compensation  v.  Simon  SCHWARTZ.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment.    September  27,  1917.)     Motion  granted. 


STANDARD  BUILDING  SUPPLY  COM- 
PANY, Inc.,  respt.,  v.  Arthur  H.  WATER- 
MAN, applt  (Supreme  Court  Appellate  De- 
vision,  Tliird  Department.  September  13,  1917.) 
Order  (164  N.  YT  Supp.  673)  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs  to  abide  the  event    All  concur. 


George  STARK,  as  Administrator,  etc.,  of 
Ernestine  Stark,  deceased,  respondent  v.  The 
LONG  ISLAND  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  July  81,  1917.)  Judg- 
ment and  order  reversed,  and  new  trial  panted ; 
costs  to  abide  the  event  Tie  learned  trial  court 
charged  that  if,  at  the  time  the  deceased  stepped 
from  the  platform  and  started  to  cross  over  to 
the  gate,  the  gate  was  in  the  act  of  being  closed, 
it  was  contributory  negligence  as  matter  of  law. 
The  facts  incorporated  in  this  charge  were  es- 
tablished by  the  uncontradicted  testimony  of 
witnesses  whose  credibility  was  unimpeached. 
Jcnks,  P.  J.,  and  Thomas,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 

In  the  matter  of  the  claim  of  STATE  INDUS- 
TRIAL COMMISSION  V.  Irving  S.  EDSALL 
and  another.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  September  18,  1917.) 
Motion  granted. 

In  the  matter  of  the  claim  of  STATE  INDUS- 
TRIAL COMMISSION  v.  Mary  NEWMAN 
et    aL      (Supreme   Court    Appellate    Division, 


Third  Department  September  18,  1917.)  Mo- 
tion for  reargument  denied.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 

Mary  STAUB,  an  infant  etc.,  Respt,  v.  IN- 
TERBOROUGH  RAPID  TRANSIT  COMPA- 
NY, Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  July  13,  1917.)  Judg- 
ment and  order  affirmed,  widi  costs.  No  opin- 
ion.   Order  filed. 


Anna  M.  STEEN,  respt,  t.  Edward  L. 
PARKER,  individually,  etc.,  et  al.,  defts.; 
American  Bonding  Co.  of  Baltimore,  applt. 
(Supreme  Court,  Appellate  Division,  ITourth  De- 
partment July  3,  1917.)  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  without 
costs. 


Harris  STERNBERG  v.  Samuel  FIX)BRS- 
HEIMER,  as  presdt.,  etc.  (Supreme  Court 
Appellate  Division,  First  Department  October 
19,  1917.)  Application  denied,  with  $10  costs. 
Order  signed. 

Harry  STOLLENSKY  v.  Gussie  MACHSON. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment September  25,  1917.)  Appeal  dis- 
missed, with  $10  costs. 

Joseph  M.  L.  STRIKER  v.  Mario  FARRING- 
TON  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  11,  1917.) 
Motion  denied.    Order  filed. 

Alice  J.  STYLES,  applt,  v.  Henry  L.  SHAV- 
ER, respt  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  September  27,  1917.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  without  costs,  on 
condition  that  the  plaintiff,  within  30  days,  gives 
an  undertaking  in  the  penal  sum  of  $250.  to 
be  approved  by  a  justice  of  the  Supreme  Court 
for  the  security  of  all  costs  hereafter  accruing 
and  for  which  she  may  be  liable,  or,  at  her  op- 
tion, by  a  deposit  of  $260  in  lien  of  such  under- 
taking. All  concur,  except  Lyon  and  Wood- 
ward, JJ.,  who  dissent 

Frank  X.  SULLIVAN,  respondent,  v.  Joseph 
MEZZACAPPA,  as  president,  etc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  31,  1917.)  Application  denied, 
with  $10  costs. 

Minnie  SWIFT,  as  admx.,  etc..  respt.,  v. 
GREAT  LAKES  DREDGE  &  l3oCK  CO., 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  3,  1917.)  Judgment 
and  order  affirmed,  with  costs.    All  concur. 

In  the  Matter  of  Benjamin  TAISHOFF  and 
another,  respondents,  on  an  application  to  adjust 
the  liens  of  Abraham  B.  Schleimer  and  another, 
attorneys;  Max  Schleimer,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   October  6, 1817.)    Motion  granted  to 


Digitized  by 


Google 


1116 


166  NEW  TORK  8UPPLBHBNT 


tbe  extent  of  $2,300,  and  conditional  upon  tlie 
prompt  proBecntion  of  the  case.  Settle  order  be- 
fore Mr.  Jnstice  Mills. 

Hildred  K.  TALLMAN  et  al.,  respts.,  t. 
Charles  WYAND  et  al.,  applts.  (Supreme  Court, 
Appellate  IMvision,  Fourth  Department.  July 
3,  1917.)  Judgment  reversed,  and  complaint 
dismissed,  without  costs,  as  to  the  plaintiffs 
Tatlock,  Thompson,  and  the  Buedingens,  and  as 
to  the  other  plaintiffs  the  judgment  is  modified, 
by  limiting  the  provisions  thereof  to  injunctive 
relief  against  the  violation  of  the  coven^t  as 
to  tbe  erection  of  a  Boston  flat,  and  in  that 
particular  the  injunction  is  made  permanent; 
and,  as  so  modified,  the  judgment  is  affirmed, 
without  costs  on  this  appeal.    All  concur. 

In  the  matter  of  the  claim  of  Frances  li. 
TAYLOR  V.  ANSOO  COMPANY  and  Ocean 
Accident  &  Guarantee  Corporation,  limited, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department.  September  28,  1917.) 
Award  tmanimously  afBrmed. 

THADDEUS  DAVIDS  CO.  v.  The  HOPP- 
MAN-LA.  ROCHE  CHEMICAL  WKS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  11,  1917.)  Motion  denied,  with 
$10  costs.    Ordor  filed. 

Julius  THALHEIM,  respondent,  v.  Maggie 
A.  SLOTE,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  31, 
1017.)  Order  affirmed,  with  SIO  coste  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Rich,  JJ.,  con- 
cur. 


Charles  H.  THOMAS,  respt,  ▼.  NORTH- 
WESTERN MUTUAL  LIFE  INS.  CO.,  applt. 
i Supreme  Court,  Appellate  Division,  Fourth 
)epartment  July  3,  1017.)  Judgment  affirm- 
ed, with  costs.    All  concur. 

Charles  H.  THOMAS,  Respt.,  v.  NORTH- 
WESTERN MUTUAL  LIFE  INS.  CO.,  Applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  3,  1917.)  Motion  for 
reargument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

Henry  George  THOMPSON,  an  infant,  etc., 
appellant,  v.  The  NEW  YORK  CENTRAL  & 
HUDSON  RIVER  RAILROAD  COMPANY, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  5,  1917.) 
The  order  may  be  resettled,  by  showing  that 
the  reversal  was  on  questions  of  law,  and  show- 
ing that  tbe  complaint  was  dismissed.  Settle 
order  before  the  Presiding  Jnstice. 

Lawrence  B.  TICE,  Respt.,  v.  Alexander 
WILSON,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  11,  1917.) 
Order  reversed,  with  ?10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  No 
opinion.    Settle  order  on  notice. 


TIMES    8QUARB  AUTOMOBItB   CO.  % 
MOTOR  CAR  EQUIPMENT  CO.      (Supr»M 
Court,   Appellate   Division,   First    D^artmestl 
July  13,  1917.)    MoUon  denied,  with  flO  costs. 
Order  filed. 

TITLE  GUARANTEE  &  TRUST  COMPA- 
NY, respondent,  t.  James  N.  DILLARD,  as  ad- 
ministrator, etc.,  of  J.  Harvey  Wood,  Jr..  de- 
ceased, appellant,  ^upreme  Court.  Appellate 
Division,  Second  Department.  Octc^r  5, 
1917.)  Judgment  and  order  unanimously  af- 
firmed, with  coats.    No  opinion. 

In  the  Matter  of  proving  the  Last  Wm  and 
Testament  of  William  TITUS,  deceased.  (Sa- 
preme  Court.  Appellate  IMvision,  Second  I*e- 
partment  Octobte  B,  1917.)  Decree  of  tbe 
Surrogate's  Court  of  Nassau  county  affirn">,J  bj 
default,  with  costs.  Jenks,  P.  J.,  and  MCli, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


TOWN  OF  NORTH  HEMPSTEAD,  re- 
spondent, V.  Louise  H.  LEEDS,  appollaot 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  6,  1917.)  It  is  con- 
cluded that  the  defendant  has  not  title  to  tb« 
locus  in  quo,  through  herself  or  predecessors, 
b^  allotment,  by  grant,  or  by  adverse  po«x«^- 
Bion,  but  that  she  has  a  prescriptive  right  to 
use  the  dam  and  its  appliances  for  the  par- 
poses  of  the  mill,  to  the  degree  that  it  has  hf^a 
operated,  and  to  flood  the  locus  in  quo  and  draw 
the  water  therefrom  for  such  purpose.  The  p<.«- 
session  of  the  plaintiff  is  subject  to  that  right 
and  tbe  verdict  should  have  so  provided.  A 
new  trial  is  granted,  with  costs,  except  in  this 
court,  to  abide  the  event,  unless  the  plaintUt 
shall  within  20  days  stipulate  to  amend  tbe  ver- 
dict and  judgment,  so  as  to  protect  tbe  defend- 
ant's rights  as  indicated;  in  which  event  the 
judgment  as  so  modified,  and  the  order,  are  af- 
firmed, without  costs  in  this  court.  Jenks,  P. 
J.,  and  Thomas,  Stapleton,  Rich,  and  Blackmar, 
JJ.,  concur. 

Matter  of  TURBO  ELECTRIC  COX. 
STRTJCTION  CO.  (Supreme  Court  Appellnte 
Division,  First  Departm^it  October  11,  1917.) 
Motion  to  dismiss  appeal  denied.    Order  filed. 

Matter  of  TURBO  BLECTBIO  CON- 
STRUCTION CO.  (Supreme  Court  AppelKnte 
Division,  First  Department  October  11.  1917.> 
Motion  to  dismiss  appeal  granted.    Ordw  filed. 

Jennie  TURNER,  respt,  t.  INTERK.\- 
TIONAL  RY.  CO.,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Sop- 
tember  26,  1917.)  Motion  granted,  and  appeal 
dismissed,  with  costs. 


Eli  UGOVITCH  and  Hester  J.  Yonns.  re- 
spondents, V.  OHIO  FARMERS'  INSUR- 
ANCE COMPANY  OF  LE  ROY,  OHIO,  appel- 
lant. (Supreme  Court,  Appellate  Division.  Sm-- 
ond  Department.  October  5,  1917.)  A  partial 
or  biased  appraiser  is  not  "competent  and  dis- 
interested"  within   the  policy   provisions.     In 
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mse  of  a  doubtful  attitude  of  such  an  appraiser, 
lis  disinterestedness  and  fairness  may  be  Issues 
for  the  jury  in  the  suit  upon  the  policy.  The 
»urt  below,  therefore,  could  rightfully  Btop  snch 
ippraisal  as,  according  to  the  complaint  in 
squity,  was  being  conducted  until  the  standing 
>f  the  so-called  appraisers  could  be  passed  on 
n  the  trial.  Tbe  order  of  July  17th  is  there- 
:ore  affirmed,  with  $10  costs  and  disbursementEk 
md  stay  of  trial  vacated.  Jenks,  P.  J.,  and 
SliUs,  Ridi,  Putnam,  and  Blackmar,  JJ.,  oon- 
rur. 


Wilhelm  UUiBICH  and  Elizabeth  Ullrich, 
-espondents,  v.  EMPIRE  STATE  DAIRY 
COMPANY,  appellant.  (Supreme  CJonrt,  Ap- 
>ellate  Division,  Second  Department.  July  31, 
L917.)  The  findings  made  by  the  court  at  Spe- 
nal  Term  are  approved,  except  that  apparently 
:he  injunction  prohibits  defendant  from  driving 
tny  automobile  trucks  into  the  premises  270 
Barbey  street,  ezceift  by  means  of  the  entrance 
>r  exit  from  Atlantic  avenue  or  Schenck  avenue, 
rhe  opinion  of  the  learned  justice  at  Special 
rerm  refers  to  the  automobile  truck  which  first 
>rings  milk  &om  the  railroad  station,  which, 
s-hen  once  in,  remains  there  till  morning.  There 
nay  be  adequate  reasons  for  excluding  this 
lightly  arrival  from  the  Barbey  street  entrance, 
it  other  times,  we  think,  under  the  restrictions 
lo  carefully  prescribed  in  the  decree,  defendant 
should  have  a  right  to  use  the  Barbey  street  en- 
xances  to  its  covered  driveway.  The  judgment 
9  therefore  thus  limited,  and,  as  so  modified,  af- 
irmed,  without  costs  of  this  appeal.  Jenks,  P. 
r.,  and  Stapleton,  MiUs,  and  Phitnam,  JJ., 
»ncur.    Settle  order  before  Putnam,  J. 


UNITED  STATES  RUBBER  CO.,  Reept, 
r.  Bernard  'SILVERSTEIN,  Applt.  (Supreme 
3ourt,  Appellate  Division,  Fourth  Department. 
October  if,  1917.)  Judgment  and  order  revers- 
>d,  with  costs,  and  complaint  dismissed,  with 
!08ts.  Held,  that  the  motion  for  a  nonsuit 
ihould  have  been  granted;  that  the  defendant's 
ruaranty  did  not  cover  the  plaintiff's  claim 
icainst  Moses  SUvcratein.  All  concur,  except 
hierrell,  J.,  who  dissents,  and  votes  for  affirm- 
ince. 


U.  S.  TRUST  CO.  of  N.  T.  v.  George  G. 
IBYE  et  aL  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  8,  1&17.) 
Preference  granted  for  October  9th. 

Samuel  UNTERMYBR,  respondent,  v.  CITY 
)F  YONKERS,  appellant  (Supreme  Court, 
^.ppellate  Division,  Second  Department.  Oc- 
ober  5,  1917.)  Motion  to  dismiss  appeal  de- 
liod,  on  condition  that  defendant  perfect  the 
ippeal,  place  the  case  on  the  November  calen- 
lar,  and  be  ready  for  argument  when  reached; 
(therwise,  motion  granted,  with  $10  costs. 

Alton  3.  VAIL,  as  Trustee,  etc.,  Applt.,  v. 
rheodore  BLAU  et  al.,  Respts.  (Supreme 
^ourt.  Appellate  Division,  First  Department, 
fnly  13,  1917.)  Judgment  affirmed,  with  costs. 
>7o  opinion.    Order  filed. 


In  the  matter  of  the  daim  of  George  J. 
VANCE  for  compensation  v.  PETER  A. 
FRAZEE  &  CO.,  Inc.,  and  United  States  Fi- 
delity &  Guaranty  Company,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
September  13,  1917.)  Award  unanimously  af- 
firmed. 

VANDERVEER     CROSSINGS,     Inc.,     re- 

rndent,  v.  Louis  HECHSTEIN  and  Abraham 
Feldman,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  31, 
1917.)  Order  affirmed,  with  SIO  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Rich,  JJ.,  con- 
cur. 


Budora  S.  VAN  HORN,  Respt,  v.  Frank  M. 
VAN  HORN,  impleaded,  etc.,  Applt.  (Supr^ne 
Court,  Appellate  Division,  First  Department. 
October  11,  1917.)  Order  modified,  by  provid- 
ing that  defendant  may  answer,  demur,  or  move 
within  20  days  after  service  of  the  order  to  be 
entered  hereon,  with  notice  of  entry,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
SetUe  order  on  notice. 


Isabel  VOLLMUTH,  appellant,  v.  BROOK- 
LYN, QUEENS  COUNTY  &  SUBURBAN 
RAILROAD  COMPANY,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  31,  1917.)  Judgment  reversed, 
and  new  trial  granted,  costs  to  abide  the  event, 
upon  ttie  ground  that  it  was  for  the  jury  to  say 
whether  it  was  negligence  up<»i  the  part  of  the 
motorman  to  open  the  valve  at  the  time  and 
place  and  under  the  circumstances  established 
by  the  evidence.  In  this  case  the  act  is  not  like 
that  in  the  case  of  Hoag  v.  South  Dover  Mar- 
ble Co.,  192  N.  Y.  412,  85  N.  E.  667,  21  L.  R.  A. 
(N.  S.)  283.  Jenks,  P.  J.,  and  Stapleton,  Rich, 
Putnam,  and  Blackmar,  JJ.,  concur. 


John  C.  WAIT  v.  CROTCH  ISLAND  GRAN- 
ITE CO.  (Supreme  Court  Appellate  Division, 
First  Department  October  11.  1917.)  Motion 
to  dismiss  appeal  granted,  without  costs.  Or- 
der filed.  

In  the  Matter  of  Supplementary  Proceedings 
by  William  N.  WALDEN.  plaintiff,  v.  Hams 
GOODMAN,  appellant ;  Willard  Amerman,  Re- 
ceiver, respondent.  (Supreme  Court  Appellate 
Division,  Second  Department  July  31,  1917.) 
Order  of  the  County  Court  of  Kings  county 
modified,  so  as  to  reduce  the  extra  allowance 
made  to  the  receiver  to  $35,  and  that  made  to 
his  attorney  to  $100,  and  so  as  not  to  direct 
any  payment  at  all  to  the  referee  in  Amerman. 
as  Receiver,  v.  Harris  Goodman  et  al.,  and,  as 
so  modified  the  order  is  affirmed,  without  costs. 
Such  modifications  are  made  upon  the  ground 
that  especially  considering  the  amount  involved 
in  the  proceedings,  they  make  the  compensation 
of  the  receiver  and  his  attorney  adequate,  and 
because  the  said  referee  is  not  entitled  to  com- 
pensation, as  it  does  not  appear  that  he  did 
anything.  Jenks,  P.  J.,  and  Thomas,  Mills, 
Putnam,  and  Blackmar,  JJ.,  eoacur. 
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lAura  B.  WALKER,  Respt,  v.  MARCBI/- 
LUS  &  OTISCO  LAKE  RY.  CO..  Applt.  (Su- 
oreme  Court,  Appellate  Division,  Fourth  De- 
partment. October  3,  1917.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  granted. 

In  the  Matter  of  WALLACE  AVENUE,  etc 
(Supreme  Court,  Appellate  DlTlsion,  First  De- 
partment October  11,  1917.)  Motion  granted. 
Order  filed. 


Charles  M.  WALRATH,  apL 
OVER  FIRE  INSURANCE  COMPANY,  respt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. September  25,  1917.)  Order  unani- 
mously affirmed,  with  $10  costs  and  disburse- 
ments. 


Matter  of  Michael  J.  WALSH,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  13, 1017.)  Motion  denied.  Oi> 
der  filed.  

Frank  WASHER,  Respt,  v.  Eunice  H. 
SHERWOOD,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October  10, 
1917.)  Judgment  and  order  affirmed,  with  costs. 
All  concur,  except  Foote,  J.,  who  dissents. 


Samuel  S.  WATSON  v.  Jacob  B.  ROSS. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  19,  1917.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Isaac  WEIL  v.  James  ROSENBERGER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  11,  1917.)  Motion  to  dis- 
miss appeal  granted,  without  costs.    Order  filed. 


Isaac  WEIL  v.  James  ROSENBERGER. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  11,  1917.)  Motion  to  dis- 
miss appeal  granted,  without  costs.    Order  filed. 


Sismxind  WEITZENBLUM,  Respondent  v. 
RICHMOND  LIGHT  &  RAILRCJaD  COM- 
PANY, Appellnnt  (Supreme  Court,  Appellate 
Division,  First  Department.  July  13,  1917.) 
Api>eal  from  Trial  Term,  New  York  County. 
Action  by  Sigmund  Weitzenblum  against  the 
Richmond  Light  &  Railroad  Company.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing motion  for  new  trial,  defendant  appealis. 
Reversed,  and  new  trial  ordered. 

PER  CURIAM.  Upon  the  ground  that  the 
verdict  was  against  the  evidence,  the  judgment 
and  order  are  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.  The 
findings  of  the  jury  that  the  defendant's  con- 
ductor in  his  altercation  with  the  plaintiff  was 
acting  within  the  scope  of  his  authority,  and 
that  the  plaintiff  was  then  a  passenger,  are  re- 
versed.   Order  filed. 


James  H.  WELDON.  respt,  v.  The  F,  A. 
SHERMAN  COMPANY,  applt  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  13,  1917.)  Judgment  and  order 
unanimously  affirmed,  with  costs. 


Edward  WERNER,  pteintiff,  t.  George  T 
KELLY,  defendant  (Supreme  Court,  Appe^ 
late  Division,  Second  Department  July  31 
1917.)     Motion  denied,  with   $10  coats. 

In  the  Matter  of  the  Estate  of  Alpha  WEST 
BROOK,  deceased.  (Supreme  Court,  AppelLnv 
Division,  Fourth  Department.  October  3,  1917. 
Decree  affirmed,  with  costs  to  respondent  PV- 
able  out  of  the  estate.    All  concur. 

WESTERN  CARTRIDGE  CO,  respt,  t. 
John  J.  HAMM,  applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Septem- 
ber 26,  1917.)  Motion  granted,  and  appeal  dis- 
missed, with  costs. 

WESTERN   CARTRIDGE   CO.,    Respt,  t. 

John  J.  HAMM,  Applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  Octobtr 
10,  1917.)  Order  dismisstng  appeal  vacated 
and  case  restored  to  the  calendar,  upon  stipula- 
tion filed. 


Matter  of  WEST  151ST  STREET,  etc.  (Sn- 
preme  Court  Appellate  Division,  First  Depart- 
ment October  11,  1917.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Howard  WHITE,  an  Infant  etc.,  Respt.  v. 
WARNER-QUINLAN  ASPHALT  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  Foorth  1>- 
partment  October  17,  1917.)  Orders  affirme.! 
with  $10  costs  and  disbursementsi    All  concur. 


Wilfred  F.  WILBUR,  applt,  v.  NEW  YORK 
CENTRAL  &  HUDSON  RIVEB  R.  R.  CO. 
respt.  (Supreme  Court,  Appellate  Division. 
Fourth  Department  July  8,  1917.)  Motion  t« 
dismiss  appeal  granted,  with  coats,  indading  $10 
costs  of  this  motion. 


WILLIAM  RANDALL  &  SONS,  Inc.  Tf 
spondent  v.  GARFIELD  WORSTED  MILLS, 
appellant  (Supreme  Court  Appellate  Division. 
Second  Department  July  31,  1917.)  Motion 
for  reargoment  of  165  N.  Y.  Supp.  125,  denied, 
with  $10  costs,  and  order  signed. 


Richard  T.  WILSON  et  al.,  Respts.,  v.  Ben- 
nett GOLDBERG,  Aprft    (Supreme  Court  A 
pellate  Division,  First  Department 


1917.)     Order  affirmed,  with  costs. 
Order  filed. 


October  19. 
No  opinion. 


Julius  WISE,  Respt.,  v.  ALPHA  PORT- 
LAND CEMENT  COMPANY,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  13,  1917.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


George  W.  WISE,  respt,  t.  CITY  OF  SYRA- 
CUSE, applt  (Supreme  Court,  Appellate  Diri- 
sion,  Fourth  Department  July  3,  1917.)  Jud?- 
ment  and  order  affirmed,  with  costa.    AU  concur. 
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Hannah  WITMER,  Applt,  v.  Jacob  P.  DA- 
P'lDOWITZ,  Respt.  (Supreme  Court,  Appel- 
ate Division,  First  Department  July  13, 1917.) 
Tudgnaent  and  order  affirmed,  with  costs.  No 
>pinion.     Order  filed. 


Jane  L.  WITTE,  respondent,  v.  David  PIN- 
DTCK,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  31,  1917.) 
Judgment  reversed,  and  new  trial  granted; 
costs  to  abide  the  final  award  of  costs.  We  find 
DO  evidence  which  warrants  equitable  relief,  and 
legal  relief  was  neither  invoked  nor  given. 
Jenks,  P.  J.,  and  Stapletoii,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 


Elizabeth  WOODBRroGE,  appellant,  t. 
NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY  and  South  Brooklyn  Railway  Com- 
pany, respondents.  (Supreme  Court,  Appellate 
I>ivision,  Second  Department.  July  31,  1917.) 
Judgment  reversed,  and  new  trial  granted,  costs 
to  abide  the  event,  upon  the  ground  that  we 
think  that  the  evidence  of  the  plaintiff  could  be 
taken  by  the  jury  as  establishing  that  either  a 
screw  or  a  nail  protruded  from  the  platform, 
and  that  such  fact,  unexplained,  was  sufficient, 
to  warrant  the  jury*  in  finding  negligence. 
Jenks,  P.  J.,  and  Thomas,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 


Benjamin  F.  WOODY,  respondent,  v.  William 
W.  BRUSH  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
31,  1917.)     Motion  denied. 


Nathan  YOHALEM  et  al.,  Respts.,  v.  Thomas 
PAGE,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  11,  1917.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted.  No  opinion.  Order 
filed. 


Max  YUDITZ,  an  infant,  etc,  Respt,  v.  NEW 
YORK  RAILWAYS  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  19,  1917.)  Judgments  and  orders  re- 
versed, and  new  trials  ordered,  with  costs  to 
appellant  to  abide  event,  upon  the  ground  that 
the  verdict  was  against  the  weight  of  the  evi- 
dence.   Orders  filed. 


Henry  ZEIDNER  v.  Louis  POLONSKY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  11,  1917.)  Motion  deniedf 
and  stay  vacated.    Order  filed. 


Henry  ZBIDNER,  Respt,  v.  Louis  POLON- 
SKY, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  11,  1917.) 
Order  modified,  by  authorizing  the  continuance 
of  the  business  during  the  pendency  of  the  ac- 
tion by  the  defendant  upon  his  executing  and  fil- 
ing an  undertaking  with  the  clerk  in  the  sum 
of  $10,000  to  the  effect  that  he  will  obey  all  or- 
ders ot  the  court  in  the  action  and  perform  all 
things  which  the  jud^n^ient  requires  him  to  per- 
form.   No  opinion.    Settle  order  on  notice. 

Lncian  M.  ZELL  v.  G.  A.  VE3SCK,  Inc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  19,  1917.)  Application  denied, 
with  $10  costs.     Order  signed. 

Solomon  ZWEIG,  as  Administrator,  etc.,  of 
Max  Zweig,  deceased,  appellant,  v.  Henry  J. 
GLASSER,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  31, 
1917.)  Judgment  dismissing  the  complaint  re- 
versed, and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event,  on  the  ground  that 
it  was  for  the  jury  to  pass  on  the  questions  of 
care  by  the  parents  of  the  infant  plaintiff,  also 
plaintiffs  own  degree  of  responsibility,  as  well 
as  the  ownership  of  the  truck  and  respecting  the 
care  by  the  driver.  Jenks,  P.  J.,  and  Thomas, 
Mills,  Putnam,  and  Blackmar,  JJ.,  concur. 
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ABANDONMENT. 

See  Husband  and  Wife,  «=>283. 

ABATEMENT  AND  REVIVAL 

See  Election  of  Remedies;  Quo  Wananto,  4=» 
23. 

II.  ANOTHER  AOTIOH  PEITDIirO. 

e=98(6)  (N.Y.Sup.)  Where  one  of  two  separate 
causes  of  action  for  slander  must  hare  occurred 
iince  commencement  of  alleged  former  action, 
lismissal  on  ^ound  of  a  former  action  pending 
R-as  improper.— McKay  v.  Foster,  166  N.  Y.  S. 
i31. 

S=9  (N.Y.Sup.)  In  action  by  licensor  of  right 
to  present  in  moving  pictures  "La  Tosca" 
gainst  licensee  for  breach  of  contract,  that  11- 
•ensee  had  been  served  with  complaint  in  pro- 
'ceding  begun  in  United  States  Court  by  heirs 
>f  author  held  no  defense.— Hart  v.  Fox,  166  N. 
i'.  S.  793. 

@=>I7  (N.Y.Sup.)  The  objection  that  a  former 
action  for  same  cause,  between  same  parties,  was 
pending,  can  only  be  raised  by  answer, — McKay 
V.  Foster,  166  N.  Y.  S.  331. 

ABOLITION. 

See  Master  and  Servant,  4=>356. 

ABSENTEES. 

See  Death,  «=>2. 

ABSTRACTS  OF  TITLE. 

€=s>3  (N.Y.Sup.)  Where  prior  to  furnishing^  of 
inaccurate  abstract  of  title  by  defendant  title 
company  to  plaintiff's  assignor,  assignor  had  en- 
tered into  contract  whereby  she  was  bound  to 
toke  title,  plaintiff  coold  not  recover. — Kenerson 
V.  Title  Guarantee  &  Trust  Co.,  166  N,  Y.  S. 
861). 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  <g=665. 


ACCEPTANCE. 

See  Contracts,  «=s22;  Dedication,  «=935;  Es- 
toppel, «=>92 ;  Pleading,  «=>338 ;  Salw,  «=> 
23,  177. 

ACCESSION. 

See  Improvements. 

ACCIDENT  INSURANCE. 

See  Insurance,  9s»527. 

ACCOMPLICES. 

See  Criminal  Law,  «=3510. 

ACCORD  AND  SATISFACTION. 

«=>ll(2)  (N.Y.Sup.)  Retention  of  dieck  sent  as 
full  payment  for  goods  by  buyer  thereof  for  less 
than  fixed  price,  who  claimed  set-off  for  defect 
in  quality  of  part  and  sought  to  deduct  amount 
from  price,  held  not  to  constitute  accord  and 
satisfaction.— Frank  v.  Vogt,  166  N.  Y.  S.  176. 

ACCOUNT. 

See  Assignments  for  Benefit  of  Creditors,  4=9 
396 ;  Clerks  of  Courts.  €=»55 ;  Executors  and 
Administrators,  ^=^58-51S. 

ACQUIESCENCE. . 

See  Estoppel,  «s>91-83. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and  Non* 
suit. 

n.   NATTTBE  ANO   FORM. 

^927(1)  (N.Y.Sup.)  An  action  under  Personal 
Property  Law,  §  65,  providing  that  purchasers 
under  conditional  sale  can  sue  for  return  of 
money  paid,  if  the  property,  when  retaken,  is 
not  disposed  of  in  a  certain  manner,  is  one  on 
contract— Petae  v.  Horace  Waters  &  Co.,  168 
N.  Y.  S.  1000. 
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rv.  OOMMENCEBIXiirr,  PROSECTTTIOH, 
AND   TERMINATION. 

<S=»64  (N.Y.Sup.)  Where  judgment  was  eatered 
January  6,  lyi>7,  Eummons  and  complaint  in 
action  thereon  placed  in  hands  of  sheriff  Jan- 
uary 4,  1917,  and  service  effected  January  23, 
1U17,  action  was  commenced  within  20  years, 
within  Code  Civ.  Proc.  !  376,  as  to  presumption 
of  payment  of  judgment  in  view  of  section  399. 
—Jacobs  V.  Del  Genovese,  166  N.  Y.  S.  S«. 
^=368  (N.X.Sur.)  If  a  substituted  attorney 
cannot  safely  proceed  to  trial  without  papers 
in  superseded  attorney's  possession,  the  trial 
will  be  stayed  until  court  can  require  their 
delivery  to  him.— In  re  Ackerman's  Kstate,  166 
N.  Y.  S.  1080. 

ACT  OF  GOD. 

See  Carriers,  «»119. 

ADDRESS. 

See  Evidence,  ^971. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  flJxecutorg  and  Ad^iuiistrators. 

ADMISSIONS. 

See  Evidence,  <3=>222 ;   Pleading,  ®=>214. 

ADOPTION. 

*=l  (N.Y.Sur.)  "Adoption"  is  the  taking  of  a 
stranger  in  blood  as  one's  own  child. — In  re 
Landers'  Estate,  166  N.  Y.  S.  lUiO. 

€=>2I  (N.Y.Sur.)  Under  Domestic  Relations 
Law,  I  114,  relating  to  rights  of  adopted  per- 
son, right  of  half-sister  of  an  intestate  to  share 
in  his  estate  was  not  lost  by  her  previous  legal 
adoption  by  stranger.— In  re  Landers'  Estate, 
166  N.  y.  S.  1036. 


ADULTERATION. 


See  Pood. 


ADVERSE  POSSESSION. 

See  Copyrights,  4s»41;    limitation  of  Actions. 

I.   NATmtE  AND  REQTTISITES. 
(F)    Hoatlle  Character  of   PoasesBton. 

®=62(1)  (N.Y.Sup.)  Where,  after  inheriting 
one-fourth  of  premises  and  receiving  deeds  from 
other  heirs  to  remaining  three-fourths,  N.  held 
premises  for  more  than  20  years  under  open 
and  undisputed  claim  of  title,  ownership  of 
plaintiff,  claiming  under  him,  was  indefeasible. 
—Carthage  Development  Co.  v.  Cushman,  166 
N.  Y.  S.  483. 

ADVERTISEMENT. 

See  Contracts,  ^»19 ;   Schools  and  School  Dis- 
tricts, ®=s>8. 


ADVISORY  VERDICT. 

See  Intoxicating  Liquors,  €=s>108. 

AFFIDAVITS. 

See  Judgment,  «=3l59,  160;  Justices  of  tbt 
Peace,  «=»97 :  Mandamus.  i^rslSS ;  New  Tr- 
al,  «S9140;   Venue,  (S=>67,  68. 

AGENCY. 

See  Principal  and  Agent 

ALCOVES. 

See  Health,  «=>32. 

ALIENATION. 

See  Perpetuities. 

ALIENS. 

See  Adoption,  «=>21 ;  War,  <S=>10. 

rv.  NATUXtAUZATIOK. 

«=>6I  (N.Y.Sup.)  In  view  of  Rev.  St.  U.  S.  I 
2171  (Comp.  St.  1916.  {  4362),  alien  enemy,  hav 
ing  declared  intention  to  become  citizen  pri<.'.- 
to  state  of  war  and  made  application  to  tH-cozuf 
citizen  on  day  state  of  war  was  declared  to  ex- 
ist, held  not  entitled  to  admission. — In  re  Meyer, 
166  N.  Y.  S.  505. 

®=368  (N.Y.Sup.)  Where  an  alien  enemy  before 
declaration  of  state  of  war  bad  declared  bi^  ii^- 
teutiou  of  becoming  a  citizen,  but  made  bis  if 
plication  to  become  a  citizen  on  the  day  of  ueo- 
laration  of  war,  his  application  should  cot  3« 
denied,  but  should  be  postponed  until  the  do«e 
of  war.— In  re  Meyer,  166  N.  Y.  S.  505. 

ALIMONY. 

See  Divorce.  <3=»212,  269;  Husband  and  Wife. 
<S=s>278-288. 

ALTERATION  OF  INSTRUMENTS. 

€=97  (N.Y.Sup.)  Under  Negotiable  Instrumeii:i 
Law,  i  33,  holder  of  note  blank  as  to  time  o: 
payment  has  prima  facie  authority  to  nil  in  sucl 
blank  and  make  note  payable  at  a  fixed  tisLt. 
which  act  does  not  "alter"  the  instrument,  be: 
evidence  is  admissible  to  show  want  of  actial 
authority.— Bloom  v.  Horwiti.  166  N.  Y.  S.  Tv: 
Where  a  demand  note,  blank  as  to  tlie  time  p' 
payment,  is  filled  in  to  make  it  payable  fi-.t 
months  after  date,  there  is  a  material  alteratioc 
increasing  the  maker's  obligation. — Id. 

ALTERNATIVE  WRITS. 

See  Mandamus,  $=3159. 

AMBASSADORS  AND  CONSULS. 

See  Executors  and  Administrators.  ®=>24. 

AMBIGUITIES. 

See  Contracts,  «sal62 ;  Wills,  «=>4S& 
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AMENDMENT. 

^ee  Beneficial  Associations,  ®=35;  Limitation 
of  Actiona  4=sl27;  Motions,  €=358;  Plead- 
ing, <Ss»231,  238,  420;  Proceas,  «=>163. 

AMOUNT  IN  CONTROVERSY. 

5ee  Courts,  ®=>169. 

ANCILLARY  ADMINISTRATION. 

See  £>xecatoiB  and  Administrators,  4=9518. 

ANIMALS. 

iee  Oameu 

S=»74(5)  (N.T.Sop.)  Verdict,  finding  Iteeper  of 
uarket  negligent  in  exposing  customer  to  fren- 
y  of  his  cat,  which  attacked  visiting  dogs,  where 
luch  customer  is  injured  in  attack  on  her  dog, 
veld  justified ;  it  appearing  that  another  custom- 
er had  previously  suffered  injury  in  course  of 
luch  an  attack.— Gardner  t.  H.  C.  Boliack  Co., 
L66  N.  I.  8.  478, 

ANNULMENT. 

3ee  Marriage,  <&=58-60. 

ANSWER. 

;ec  Pleading,  «s»120-146. 

APPEAL. 

3ee  Certiorari;  Costs,  <&=>223.  236;  Courts, 
<S=>190;  Criminal  Law,  «s>li65.  1172;  Pro- 
hibition, ^93. 

^or  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  topics. 

III.   DECISIONS  BEVIEWABUB. 
(D)    FluaUtT  of   Determination. 

J=>70(4)  O^J.Y.Sup.)  Appeal  will  not  lie  from  ex 
)arte  order  vacating  order  for  examination  of 
ilaintiff  before  trial ;  defendant's  remedy  being 
o  move  to  vacate  order  and  appeal  from  de- 
lial  of  motion. — Moore  v.  American  Molasses 
>.  of  New  York,  166  N.  T.  S.  4. 

E)    Nntnre,  Scope,  and  Effect  of  Deelston. 

9=>  1 14  (N.T.)  A  judgment  entered  by  the  clerk 
tf  a  county  upon  a  certified  order  of  the  Appel- 
ate Division  granting  a  motion  for  judgment, 
Q  compliance  with  Code  Civ.  Proc.  §  1355,  was 
eally  the  judgment  of  the  Appellate  Division 
ind  an  appeal  therefrom  to  the  Appellate  Di- 
-isioD  was  properly  dismissed. — ijUverstein  v. 
standard  Ace.  Ins.  Co,  of  Detroit,  Mich.,  117 
i.  B.  307,  221  N.  Y.  332. 

IV.  RIGHT  OF  REVIEW. 
(A)  Persona  Bntltled. 

J=sl5l(l)  (N.Y.Sup.)  Where  the  only  judgment 
n  an  action  against  codefendants  was  a  de- 
flult  against  one,  the  other  o'.nnot  appeal  there- 
rom.— Spector  v.  Solomon,  166  N.  x.  S.  7C1. 


V.  PRESEHTATIOir    AKD    RESERVA. 

TIOH  Hf  LOWER  COURT  OF 

GROUNDS   OF   REVIEW. 

(A)    Isanes  and  <laeiitlaits  In  lyovrer  Court. 

®=>I69  (N.Y.Sup.)  A  question  not  rai.srd  below 
will  not  be  passed  upmi  on  appeal. — People  v. 
Wilson.  166  N.  T.  S.  329. 

VII.    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 
(A)  Time  of  Taklnar  Proceedluica. 

<3=9337(2)  (N.T.Siip.)  Where  no  judgment  has 
been  entered  on  decision  on  motion  for  judg- 
ment on  pleadings,  the  decision  cannot  be  re- 
viewed.—Spector  V.  Solomon,  16G  N.  T.  S.  764. 
<8=>348(2)  (N.Y.Sup.)  Party,  attempting  to  lim- 
it right  of  his  adversary  to  appeal,  will  be  held 
to  strict  practice.— In  re  Loser,  166  N.  Y.  S. 
401. 

<D)   Petition    or    Prayer,    Allowance,    and 
Certilleate  or  Aflldavlt. 

<g=a358  (N.Y.)  Under  Code  Civ.  Proc.  $  190, 
subd.  2,  an  order  denying  appellant's  application 
to  compel  petitioner  to  file  additional  iimlertnk- 
ing  for  costs  is  not  appealable  to  Court  of  Ap- 
peals without  permission. — In  re  Reed,  116  N. 
E.  979,  221  N.  Y.  105. 


(C) 


Payment  of  Cees  or  Costa,  and  Bond* 
or  Other  Secnrltiea. 


<8=»386(2)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
1335,  construed  in  connection  with  sections  578, 
772,  1705,  and  2434,  sureties  on  undertaking 
may  justify  before  county  judge  of  county  where 
the^  live,  and  need  not  justify  in  county  where 
action  is  brought— Boss  v.  Hutchinson,  166  N. 
Y.  S.  448. 

(D)   Writ  of  Error,  Citation,  or  Notice. 

4=9425  (N.Y.Sup.)  Appellants,  serving  copy  of 
decree  with  notice  of  entry,  which  was  rejected 
by  Court,  was  not  entry  of  decree,  within  Code 
(Sv.  Proc.  S  2756,  making  notice  of  appeal  too 
late  where  not  served  within  30  days  after  en- 
try of  decree.— In  re  Loser,  166  N.  Y.  S.  401. 

XH.  BRIEFS. 

<S=»767(1)  (N.Y.Sup.)  Where  appellant's  brief 
grossly  misstated  facts  and  evidence,  and  coun- 
sel improperly  included  statements  alleged  to 
have  been  made  by  individuals  after  case  had 
been  concluded,  court  is  called  ui>on  to  severe- 
ly rebuke  counsel  and  strike  brief  from  rec- 
ords.—McKeon  V.  Sherman,  166  N.  Y.  S.  133. 

XVI.  REVIEW. 
(A)   Beope  and  Extent  In   General. 

€=3853  (N.Y.Sup.)  In  action  by  tenant  against 
landlord  for  breach  of  contract  to  reimburse  for 
repairs  and  for  disturbance  of  posscKsion  and 
eviction,  original  order  requiring  plaintiff  to  sep- 
arately state  and  number  causes  of  action,  from 
which  no  appeal  was  taken,  became  law  of  case, 
and  is  not  open  to  review. — Fifteen  "rwonty 
Broadway  v.  New  York  Theatre  Co.,  166  N.  Y. 
S.  107. 
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<S=»863  (N.Y.Sup.V  Appeal  from  denial  of  plain- 
tiff's  motion  to  strike  case  from  calendar  does 
not  present  for  review  propriety  of  dismissal 
of  action.— Simon  v.  Gibralter  Const  Co.,  166 
N.  Y.  S.  466. 

(B)  PrvanBiptloiia. 

<^=»927(7)  (N.T.Sup.)  Verdict  having  been  di- 
rected for  respondents,  appellants  are  entitled 
to  most  favorable  inferences  dedticible  from 
evidence.— In  re  Strong's  WUl,  166  N.  Y.  S. 
862. 

{G)  (kneatlona  of  Fact.  Verdleta,  and  Flnd- 

<8»I003  (N.T.Sup.)  That  both  plaintiff  and  de- 
fendant's engineer  who  testified  were  interested, 
or  that  plaintiff  was  more  interested  in  personal 
injury  case,  held  not  to  justify  setting  aside  ver- 
dict for  plaintiff  as  against  weight  of  conflicting 
evidence.— Klumpp  v.  New  York  Cent  R.  Co., 
166  N.  Y.  S.  333. 

<8=>I0I0(1)  (N.Y.Sun.)  In  passing  on  the  suffi- 
ciency of  evidence,  that  the  lower  court  liad  the 
advantage  of  seeing  the  witnesses  should  not  be 
disregarded.— Dean  v.  Bauer,  166  N.  Y.  S.  983. 

(B)   Hannleaa  Brror. 

«=3l050(l)  (N.Y.Sup.)  In  suit  for  labor  per- 
formed on  machines,  question  being  whether  ma- 
chines were  readv  for  delivery  on  certain  date, 
held,  permitting  introduction  of  self-serving  let- 
ter of  plaintiff's  attorney  was  reversible  error.— 
Israel  v.  Covert,  166  N.  Y.  S.  731. 
4=91050(1)  (N.Y.Sup.)  ICrror  in  requiring  mas- 
ter's representative  to  state  meaning  of  worda 
"approved  houses"  in  contract,  there  being  no 
apparent  ambiguity  in  anch  words,  was  harm- 
less to  defendant  where  answer  was  merely 
that  term  meant  houses  which  defendant  check- 
ed.—Kaulbach  V.  Arthur  Walker  &  Co.,  166  N. 
Y.   S.  1062. 

4=91056(1)  (N.Y.Sup.)  In  action  by  second  in- 
dorser  against  payee  as  prior  indorser  of  note 
discounted  in  bank,  error  in  excluding  evidence 
of  fraud  in  inception  of  note  held  not  cured  by 
defendant's  proof  that  bank  was  holder  in  due 
course.— Sproul  v.  Beskin,  166  N.  Y.  S.  606. 

<S=3l066  (N.Y.Sup.)  Fact  shown,  that  bills  for 
printing  m  client's  case  were  rendered  from 
time  to  time  to  attorneys  and  paid  with  their 
checks,  la  conduct  competent  as  to  understand- 
ing as  to  liiibility,  bo  that  instruction,  in  ac- 
tion for  balance  of  price,  that  liability  could  be 
shown  only  by  word,  was  prejudicial. — Higgins 
&  Higgins  V.  Crane,  166  N.  Y.  S.  1060. 

<S=9l067  (N.Y.Sup.)  Refuial  of  defendant's 
charge  that,  if  accident  was  solely  due  to  catch- 
ing of  plaintiff's  foot  in  guard  rail,  he  could  not 
recover,  held  not  reversible  error,  where  plain- 
tiff disclaimed  right  to  recover  in  such  event. — 
Klumpp  V.  New  York  Cent.  R.  Co.,  166  N.  Y.  S. 
333. 

4=9(070(1)  (N.Y.Sup.)  In  an  action  for  breach 
of  contract,  where  court  erroneously  interi)osed 
third  element  against  interest  of  plaintiff,  which 
jury  ignored,  but  all  necessary  elements  for  re- 
covery were  correctly  stated  and  found,  and  ver- 
dict for  plaintiff  was  obviously  just,  it  tdiould 


stand,  although  contrary  to  law  as  charged.— 
Speck  V.  Maduro  Mercantile  Co.,  166  N.  I. 
S.  190. 

rJ)   D»elstoBa  of  Interaiedlat*  Coarta. 

4=9  1094(3)  (N.Y.)  Unanimoua  affirmance  of  ad- 
judication by  Appellate  Division  does  not  con- 
clude the  Court  of  Appeals  upon  question  of  jo- 
risdiction  of  surrogate. — In  re  Connell's  Will. 
116  N.  E.  086,  221  N.  Y.  190. 
4=9 1 095  (N.Y.)  Additional  findings  of  facts, 
made  by  Appellate  Division  to  support  its  judg- 
ment reversinp;  or  modifying  judgment  of  Trial 
Term,  are  reviewable  by  Court  of  Appeals  with- 
out exception  being  taken  liereto. — Andrews  v. 
Cohen,  116  N.  E.  862,  221  N.  Y.  14a 

XVH.  DETERMIHATIOX  AlTD   DXBPO* 

BinON  OF  0A1T8E. 

(A)  Deelalon  In  <2«B«ral. 

«=9lt22(3)  (N.Y.)  Where  Appellate  Divioon 
reverses  or  modifies  judgment  of  the  Trial  Term 
and  orders  judgment  proceeding  <«  different 
theory  of  facts,  it  must  make  sacb  additional 
findings  as  are  necessary  to  support  the  judg- 
ment which  it  has  ordered. — Andrews  y.  Cohen, 
116  N.  B.  862.  221  N.  Y.  148. 

(B)  AflUnnaiiee. 

4=91135  (N.Y.Sup.)  Where,  on  appeal,  recoid 
shows  that  verdict  is  sustained  by  the  evidence, 
and  that  a  contrary  verdict  would  be  unsupport- 
ed, and  there  are  no  exceptions  requiring  con- 
sideration, judgment  will  be  affirmed. — ^McKeoa 
V.  Sherman,  166  N.  Y.  S.  133. 

(O)  ModmeatloB. 

4=91151(2)  (N.Y.)  Under  Laws  1912.  c.  3S0, 
amending  Code  Civ.  Proc.  8  1317,  Appellate  Di- 
vision in  appeal  from  order  of  trial  court  set- 
ting aside  verdict  as  excessive  has  power  to  re- 
duce amount  of  verdict  and  render  final  judg- 
ment—Herrman  v.  United  States  Trust  Co.  of 
New  York,  116  N.  E.  865,  221  N.  Y.  I4a 

(D)   Reversal. 

4=91175(2)  (NY.)  Under  Code  Civ.  Proc.  f 
1317,  the  Appellate  Division  has  authority  to 
enter  final  judgment  on  an  appeal  from  a  mo- 
tion for  judgment  on  the  pleadings. — Silver- 
stein  V.  Standard  Ace.  Ins.  Co.  of  Detroit, 
Mich.,  117  N.  K.  307,  221  N.  Y.  332. 

(F)    Mandate   and   Proceedlnacs    In    I.«wer 
Conrt. 

4=91195(1)  (N.Y.)  Where,  after  denying  motion 
for  reargument  and  stating  that  nothins  in  deri- 
sion concluded  appellant  from  proving  that  deed 
had  been  delivered  to  her,  the  matter  came  be- 
fore surrogate,  his  refusal  to  receive  in  evidence 
said  deed  after  evidence  of  delivery  was  reversi- 
ble error.— In  re  Reed,  116  N.  B.  979,  221  N. 
Y.  105. 

APPLES. 

See  Food,  4=9l6. 

APPOINTMENT. 

See  Bxecaton  and  Administrators,  ^322,  29L 
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APPRAISAL 

«e  iSxecators  and  Administrators,  A3»67 ;  Tax- 
ation, $=>895. 

APPROVAL 

r&e  Appeal,  «=>386. 

ARBITRATION  AND  AWARD. 

\e«  Keference. 

I.  8UBMI88IOH. 

:=9|5  CN.Y.Sup.)  Parties  to  statutory  arbitra- 
ion  have  no  power  to  waive  terms  of  written 
ubmission,  thereby  conferring  other  and  dif- 
erent  powers  upon  arMtratora. — Conway  ▼. 
toth,  166  N.  Y.  S.  182. 

:=>20  (N.Y.Sup.)  Cnder  terms  of  submission  re- 
uiring  determination  of  existence  of  contract, 
eld,  board  of  arbitration  had  no  power  to  de- 
ermine  question  of  reasonable  value  of  serricca 
if  claimant,  and  award  would  be  vacated. — 
>>nway  v.  Roth,  166  N.  Y.  S.  182. 

Xn.  AWABD. 

>=972  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  2374, 
ubd.  4,  motion  to  confirm  award  may  be  opposed 
iI)on  ground  that  arbitrators  under  terms  of 
ubmission  lacked  power  to  make  it,  although 
here  wag  no  previous  motion  to  vacate  upon 
hat  ground.— Conway  v.  Roth,  166  N.  Y.  S.  182. 

ARCHITECTS. 

3ee  Contracts,  ®=»229,  306. 

ARGUMENT  OF  COUNSEL 

See  Trial,  «=3l24. 

ARMY  AND  NAVY. 

See  Corporations,  9=>3;   Militia,  «s>22. 

3=s>36  (N.Y.Sup.)  Under  Military  Law,  M  5, 
!.'$.">,  veteran  corps  of  artillery  of  state  of  New 
I'ork  held  neither  a  part  of  the  National  Guard 
lor  of  the  naval  militia,  so  that  member  of 
:orps,  who  had  given  bond  for  jail  limits,  was 
lot  entitled  to  discharge  from  custody  on  grc.und 
»f  being  in  military  service  of  state. — Andrews 
r.  Gardiner,  166  N.  Y.  S.  033. 

ASSAULT  AND  BATTERY. 

3ee  Railroads,  «=3282. 

ASSESSMENT. 

$ce  Municipal  Corporations,  9=9455;  Taxation, 
<S=»376-49e. 

ASSETS. 

See  Assignments  for  Benefit  of  Creditors,  9s> 
228 ;  Banks  and  Banking,  €s>77 ;  Executors 
and  Administrators,  <S=»67. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors;  In- 
surance, ^=9203;  Judgment,  4C=»849;  Pat- 
ents, €=>203. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankmptcy. 

IV.  ADamaSTBATION  OF  A8SIOHED 
E8TATE. 

e=>22S  (N.Y.Sup.)  Under  Debtor  and  Creditor 
Law,  f  17,  as  added  by  Laws  1914,  c.  360,  §  4, 
declaring  that  claims  invalid  against  assignor's 
creditors  shall  not  be  liens  against  his  estate, 
an  assignee  for  benefit  of  creditors  may  avoid  his 
assignor's  chattel  mortgage,  which  was  not  filed 
within  a  reasonable  time,  as  required  by  Lien 
Law,  §  230.— Stich  v.  Pirkl,  166  N.  Y.  S.  440. 

V.   BIGHTS  Aim  REMEDIES  OF 
OBEDITOBS. 

(B)   PreaeBtatlon,  Proof,  and  Paymeat  of 
Claims. 

«=3>300  (N.Y.Sup.)  Under  Debtor  and  Credi-. 
tor  Law,  I  15,  subd.  7,  as  amended  by  I>aws 
1914,  c.  360,  as  to  assignments  for  benefit  of 
creditors,  a  claim  not  presented  in  accordance 
with  the  notice  sent  out  by  the  assignee,  or 
within  one  year,  is  lost.— In  re  Victor,  166  N. 
Y.  S.  1012. 

Where  claims  were  presented  to  assignee  for 
benefit  of  creditors  in  a  more  or  less  informal 
way  within  one  year,  formal  proofs  filed  there- 
after held  to  be  regarded  as  amendments,  and 
the  claims  allowed. — Id. 

«=>3I2  (N.Y.Sup.)  Under  Debtor  and  Cred- 
itor Law,  g  16,  subd.  8,  as  amended  by  Laws 
1014,  c.  360,  ns  to  assignments  for  benefit  of 
creditors,  creditors  holding  collateral  security 
may  only  prove  the  balance  of  the  claim  above 
the  value  of  the  collateral. — In  re  Vietor,  166 
N.  Y.  S.  1012. 

vn.  AoooiTimHa,  settiiEment, 

AND  DISCHABGE   OF 
ASSIOITEE. 

©=9396(1)  (N.Y.Sup.)  "Hearing,"  contemplated 
by  Debtor  and  Creditor  Law,  |  12,  as  amended 
by  Laws  1915,  c.  409,  providing  that  creditors  of 
one  who  has  made  general  assignment  shall 
have  10  days'  n'otice  of  filing  of  assignee's  final 
account  and  hearing  thereon,  is  one  where  the 
notice  is  "returnable  in  court,"  when  referee's 
report  is  brought  on  for  confirmation. — In  re 
Italo  American  Stores,  166  N.  Y.  S.  508. 

Under  Debtor  and  Creditor  Law,  $  12,  ha 
amended  by  I^aws  1915.  c.  469,  on  application  of 
assignee  for  benefit  of  creditors  for  confirma- 
tion of  referee's  report,  10  days'  notice  by  mail 
must  be  given  to  all  creditors  who  have  present- 
ed dnly  verified  claims  to  the  assignee. — Id. 

ASSOCIATIONS. 

See  Beneficial  Associations ;  Insurance,  4s»763, 
825. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 
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AHACHMENT. 

See  Conrta,  €=5>189;   Execution. 

VI.  PROCEEDINGS  TO  8UPPOBX  OB 
ENFORCE. 

4=»2I9  (N.T.Sup.)  Where  jadgment  is  on  con- 
structive service  of  summons,  and  attachment 
of  personalty,  execution  against  the  wages  and 
earnings  of  defendants  is  unauthorized,  since 
judgment  is  enforceable  only  agaiu.st  property 
actually  and  lawfully  levied  upon. — DavidoC  v. 
Chipornoi,  166  N.  Y.  S.  996. 

IX.  BET1TBN. 

i8=»328  (N.T.Sup.)  Return  stating  that  prem- 
ises where  property  was  were  locked  up  and 
that  marshal  was  unable  to  obtain  admission, 
overcomes  statement  that  he  attached  and  took 
property  into  his  custody. — Davidoff  T.  Chipor- 
noi. 166  N.  Y.  S.  996. 

ATTEMPT. 

See  Larceny,  ^=>24. 

ATTESTATION. 

See  WiUs,  ®=>120. 

ATTORNEY  AND  CLIENT. 

See  Action,  <e=a68:  Injunction,  e=>2SZ;  Judg- 
ment, «=>143  ;  .Tury,  ^s»13 ;  Partition,  ^=» 
114 ;   Trial,  «=>124. 

I.  THE  OITIGE  OF  ATTORMET. 

(B)   PrlTlleKea,    Dtaabllltlea,    and    Llablll- 
tlea. 

€=>26  (N.Y.Sup.)  Where  attorney  who  engaged 
plaintiff  to  analyze   sample   of  flour  informed 

Elaintiff  that  he  was  acting  for  client,  naming 
im,  and  did  not  agree  to  become  personally  li- 
able, it  was  error  to  enter  judgment  apainst  at- 
torney in  suit  against  him  and  client. — Re- 
search Laboratories  v.  Harrison,  166  N.  Y.  S. 
706. 

(O)  Snapemalon  and  Dlabarment. 

€=>42  (N.Y.Sup.)  Attorney,  who  heard  client 
testify  falsely  without  protest,  end  participatfid 
in  attempt  to  conceal  from  judgment  creditor 
jewelry  belonging  to  judgment  debtor  in  procecd- 
inss  supplementary  to  execution,  and  claimed 
privilege  when  himself  interrogated,  held  guilty 
of  unprofessional  conduct,  warranting  disbar- 
ment.—In  re  Abuza,  100  N.  Y.  S.  105. 
®=»42  (N.Y.Sup.)  In  proceeding  against  at- 
torney, evidence  that  defendant  induced  his 
client,  resident  of  New  York,  to  acquire 
nominal  residence  in  New  Jersey  for  di- 
vorce purposes,  and  caused  her  to  verify  peti- 
tion containing  allegation  of  her  residence  there, 
which  he  knew  to  be  false,  and  procured  such 
petition  to  be  filed  with  clerk  of  Court  of  Chan- 
cery in  New  Jersey  warranted  disbarment. — 
In  re  Mathot,  166  N.  Y.  S.  217. 

n.  RETAINER  AND  AUTRORITT. 

^=s>70  (N.Y.Sup.)  That  several  mooths  before 
attorney  appeared  for  clients,  and  procuring  va- 


cation of  order  for  their  examination   in  sup- 
plementary proceedings,  does  not  raise  presump- 
tion that  attorney  is  still  representing  clients.— 
McBrien  v.  MiUer,  166  N.  Y.  S.  445. 
©=9741/2  [New,  vol.  5  Key-No.   Series! 

(N.Y.Sup.)  Coort  has  power  to  compd 
attorney  to  disclose  residence  of  his  client,  but 
penalty  has  always  been  against  party  to  actif-n. 
except  where  attorney  has  been  guilty  of  deceit. 
—McBrien  v.  Miller,  166  N.  Y.  S.  445. 

After  relation  of  attorney  and  client  has  ceas- 
ed, attorney  cannot  be  compelled  to  disclose  res- 
idence of  client — Id. 

«=375(2)  (N.YjSnr.)  A  substitution  of  attoi^ 
neys  may  be  ordered  before  gupersednd  attor- 
ney's fees  are  paid,  but  provision  must  be  made 
for  their  payment. — In  re  Ackerman's  Estate, 
166  N.  Y.  S.  1080. 

A  court  cannot  direct  attorney  of  record  to 
deliver  to  substituted  attorney  papers  in  his 
possession  until  his  fees  have  been  paid. — Iil. 
«=>76(1)  (N.Y.Sup.)  Client  may  discharge  his 
attorney,  with  or  without  reason,  at  any  time. 
—Lynn  v.  Agnew,  166  N.  Y.  S.  274. 

TV.  COMPENSATION  AND  UEN  OF 

ATTORNEY. 

(A)   Fees  amd    Other   Remaneratloa. 

4=3 1 33  (N.Y.Sup.)  Where  attorney  was  em- 
ployed by  A.  in  ejectment  suit,  he  could  not  re- 
cover from  M.  for  services  performed  which  also 
benefited  M.— Lynn  v.  Agnew,  166  N.  Y.  S.  274. 
iS=l34(l)  (N.Y.Sup.)  After  attorney  has  been 
discharged  by  client,  he  can  recover  only  value  irf 
services  then  rendered. — Lynn  v.  Agnew,  166  N. 
Y.  S.  274. 

9s>t43  (N.Y.Sup.)  An  attorney  cannot,  where 
no  appeal  is  involved,  legally  make  entry  of  final 
decree  of  divorce  conditional  upon  payment  of 
compensation.— Kellogg   t.   Kellogg,   166  N.  Y. 

©=»150  (N.Y.Sup.)  Notwithstanding  a  contin- 
gent fee  contract,  the  client  controls  the  litiga- 
tion, and  may,  even  after  judgment,  discha;:.- 
the  attorney  and  settle  with  his  adTersary.  and 
the  attorney  may  recover  only  the  reasonable 
value  of  the  services  rendered. — Corcoran  r. 
George  Kellogg  Structural  Co.,  166  N.  Y.  S. 
269. 

Where,  after  judgment,  client  settled  for  l<ss 
than  judgment  without  consulting  his  attome.T. 
employed  on  a  contingent  fee,  and  the  adTorsary 
retained  enough  to  pay  stipulated  portion  W 
attorney,  and  there  was  no  evidence  of  frand, 
attorney  could  recover  nothing  from  client  in  1 
excess  of  amount  reserved.— Id. 

(B)  liten.  I 

<S=»l90a)  (N.Y.Sup.)  Where,  after  jodsanrat, 
the  client  settled  for  less  than  the  judsniint  1 
without  consulting  his  attorney,  employed  on  »  | 
contingent  fee,  and  adversary  retained  enoujA 
to  pay  stipulated  portion  to  attorney,  and  tlt'K 
was  no  evidence  of  fraud,  attorney  could  ro<.i>'>'r 
nothing  from  adversary  in  excess  of  amount  ri- 
served. — Corcoran  v.  Oeorge  Kellogg  Struotunl 
Co.,  166  N.  Y.  S.  269. 

■S=>I92(2)  (N.Y.Sur.)  Surrogate's  Court  has  ju- 
risdiction to  determine  and  enforce  lien  of  at- 
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romey  for  serrlces  rendered  In  settlement  and 
listributlon  of  estate.— In  re  White,  166  N.  Y. 
i.  158. 

AUTOMOBILES. 

See  Carriers,  «=»o03;  Frauds.  Statute  of,  «=» 
Ou;  Insurance,  «S9332V4,  514,527;  Licenses, 
€=>11;  Master  and  Servant,  ^=>361;  Munic- 
ipal CJorporations,  ^=»703. 

AWARD. 

3ee  Arbitration  and  Award,  ^=>72. 

BAILMENT. 

See  Innkeepers. 

BALLOTS. 

See  Elections,  «=>22,  126, 173, 179. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

m.  AssiomrBirr,  admiitistration, 

Ain>  DISTRIBUTION  OF  BAinE- 
BITFT'S  ESTATE. 

IC)  Preterencea   and    Trnnafera   bT    Bank- 
rapt,  and  Attaehmenta  and 
Other  Uena, 

S=3l63  (N.Y.Sap.)  In  replevin  for  apples  sold 
)y  defendant  corporation  to  plaintiff,  vice  presi- 
iont  and  director,  held,  corporation  being  indebt- 
ed to  plaintiff,  giving  credit  for  apples  did  not 
Tjnke  sale  void  as  preferential  claim,  although 
lefondant  became  bankrupt  within  four  months. 
-Gleason  v.  Buah,  166  N.  T.  S.  321. 
S=>I89  rN.Y.Sup.)  Under  Bankruptcy  Act,  { 
57.  providing  that  claims  not  valid  against  bank- 
rupt's creditors  shall  not  be  liens  against  cs- 
:ate,  bankruptcy  trustee  majr  avoid  an  unfiled 
;bnttel  mortgage,  which  is  void  against  mortga- 
[or's  creditors,  under  Lien  Law,  {  230. — Sticb 
r.  Plrkl,  166  N.  Y.  S.  440. 
E=s>l92  (N.T.Sup.)  Mechanic's  lien  filed  90  days 
ifter  completion  of  work,  but  not  until  owner 
ind  voluntarily  been  adjudged  bankrupt,  has  pri- 
)rity  over  claims  of  trustees  of  bankrupt,  re- 
^rdless  of  Bankruptcy  Act  Amendment  1910. — 
llorton  V.  Queens  County  Machinery  Corp.,  166 
S-.  Y.  S.  662. 

ei=>2l6  (N.Y.Sup.)  Under  Bankr.  Act,  {  47, 
;ubd.  "a,"  d.  2,  as  amended  by  Act  June  25, 
.910,  I  8,  where  application  is  made  by  bank- 
•upt'a  trustee  for  leave  to  issue  execution  under 
jOile  Civ.  Troc.  g  1.301,  trustee  is  entitled  to  or- 
ler  for  execution  without  judgment  having  been 
>rocured.— In  re  Poskanaer,  166  N.  Y.  S.  811. 

(ES)   Aetiona  by  or  Aaralnst  Trnatee. 

S=»279  (N.Y.Sup.)  Trustee  in  bankruptcy  may 
nnintain  action  to  set  aside  chattel  mortgage, 
iltliough  more  than  four  months  have  elapsed 
K'twpen  filing  of  mortgage  and  petition  in  bauk- 
iiptcy.— Parker  v.  Wagoner,  106  N.  Y.  S.  Q25. 
;=>296  (N.Y.Sup.)  In  action  by  trustee  to  set 
side  mortgage  given  by  bankrupt,  state  court 
lad  jurisdiction,  in  view  of  Bankruptcy  Law,  | 
l7,  giving  state  court  concurrent  jnrisdiction. — 
>arker  v.  Wagoner.  166  N.  Y.  S.  625. 


(F)'  Olaima    Asslnat    and    Dtatrlbntlon    of 
Estate. 

®=>364  OJ.Y.Sup.)  Plaintiffs  did  not  waive 
right  to  enforce  mechanic's  lien  by  filing  claim 
with  bankruptcy  court,  accepting  dividends,  and 
voting  at  meeting  of  creditors  where  in  their 
claim  they  asserted  right  to  very  lien  sought  to 
be  foreclosed,  and  it  was  agreed  that  acceptance 
of  dividend  should  be  without  prejudice. — Hor- 
ton  V.  Queens  County  Machinery  Corp.,  166  N. 
Y.  S.  662. 

V.  BIGHTS,  BEMEBIES.  ANB  DI8- 
GBtABOE  OF  BANKBUPT. 

«=>4I9  (N.Y.Sup.)  To  allege  that  claim  is  not 
discharged,  because  not  duly  scheduled  in  bank- 
ruptcy, is  not  collateral  attack;  law  of  dis- 
charge not  operating  upon  claims  not  duly  sched- 
uled.—Hyde  Park  Flint  Bottie  Co.  V.  Miller, 
166  N.  Y.  S.  110. 

^^3425  (NiY.Sup.)  Schedule  ia  bankruptcy, 
stating  that  residence  of  creditor  is  unknown, 
without  statement  of  due  'diligence,  does  not 
constitute  due  scheduling  of  judgment,  making 
bankruptcy  proceedings  bar  to  recovery  thereon. 
—Hyde  Park  Flint  Bottle  Co.  v.  Miller,  166  N. 
Y.  S.  110. 

<ft=>436(l)  (N.Y.Sup.)  The  burden  of  proof  rest- 
ed upon  defendants  to  show  that  judgment  was 
discharged  in  bankruptcy. — Hyde  Park  Elint 
BotUe  Co.  v.  MUler,  106  N.  Y.  S.  110. 

BANKS  AND  BANKING. 

See  Corporations,  €=>45;  Taxation,  €=>864. 

n.  BANKING  COBPOBATIONS  AND 

ASSOCIATIONS. 

(K)   Inaolvency   and   Dlaaolntlon. 

«=»77(4)  (N.Y.Sup.)  On  dissolution  of  bank 
holding  assets  of  another  bank  under  liquidation 
agreement,  its  receiver  did  not  step  into  its 
shoes  as  liquidator,  and  bis  only  right  to  deal 
with  assets  of  second  bank  was  as  plc<lgee,  in 
which  position  he  could  dispose  of  uncollected 
assets  only  by  public  snic  and  under  limitations 
and  control  imposed  by  statute  upon  pledgees. — 
Assets  Realization  Co,  v.  Both,  166  N.  Y.  8. 
388. 

in.   FUNCTIONS    AND    DEAI.INOS. 

(A)  Bankinar  Franchlaea  and  Pon-era,  and 

Their    Bxerclae    In    General. 

<S=99  (N.Y.Sup.)  Bank,  leasing  offices  to  city, 
has  authority  to  indemnify  it  against  any  liabil- 
ity to  another  for  rental  of  other  offices. — Voelck- 
er  V.  Schnell,  166  N.  Y.  S.  420. 

(B)  Representation    of    Bank    bT    Offlcera 

and   Airenta. 

€=>!  16(1)  (N.Y.Sup.)  Where  copy  of  injunction 
was  served  on  defendant  bank's  cashier,  knowl- 
edge of  cashier  thus  acquired  was  knowledge  of 
the  bank.— Reynolds  v.  Webb,  166  N.  Y.  S.  668. 

rV.   NATIONAX  BANKS. 

<S=»287(3)  (N.Y.Sup.)  Where  receiver  of  a  bank 
did  not  succeed  to  position  of  bank  liquidator  of 
another  bank,  he  could  not  transfer  such  power 
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to  a  third  person.— Assets  Realization  Go.  t. 
Roth,  166  if.  T.  S.  388. 

V.   8A VINOS  BAHKS. 

«=>30l(5)  (N.Y.Snr.)  Presumptioii,  nnder 
Banking  Law,  {  249,  that  deposit  in  sayings 
bank  in  form  of  joint  survivorship  account  was 
intended  to  vest  title  in  survivor,  must  ^eld 
to  proof  of  actual  agreements  of  parties. — In 
re  Buchanan's  Estate,  166  N.  Y.  S.  947. 

BASTARDS. 

I.  XLLEGITIMACT  lit   OEMBBAXi. 

«s»l2  pf.T.Sup.)  Under  Domestic  Relations 
Law,  ({  7,  24,  and  in  view  of  section  6,  and 
Code  av.  Proc.  {  1745,  held,  that  an  illegiti- 
mate child  was  legitimatized  by  subsequent  mar- 
riage of  its  parents,  and  its  status  was  not  af- 
fected because  marriage  was  annulled  on  ground 
that  father  consented  under  duress. — Houle  T. 
Houle,  166  N.  Y.  S.  07. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=»753,  825. 
<^=>5(2)  (N.Y.Sup.)  In  absence  of  express  au- 
thority, directors  of  a  mutual  benefit  society 
had  no  power  to  change  rules  or  by-laws  govern- 
ing eligibility  to  memborship.— Croughan  v. 
New  York  Mut.  Benev.  Soc.,  106  N.  Y.  S.  161. 

Although  delegates  of  a  mutual  benefit  society 
had  the  right  to  vote  on  changes  in  by-laws,  and 
rules,  ordinary  fair  dealing  required  that  mem- 
bers should  be  first  notified.— Id. 

In  a  policeman's  action  to  recover  benefits 
from  a  mutual  benevolent  society,  evidence  held 
insufficient  to  show  alleged  amendment  of  by- 
laws affecting  eligibility  to  membership. — Id. 

BENEFITS. 

See  Estoppel,  <8=>92. 

BEQUESTS. 


See  WUIs. 


BIDS. 


See   Mortgages,   «s>521;     Municipal   Corpora- 
tions, <S=>236. 

BILL  OF  LADING. 

See  Carriers,  €s>52,  180. 

BILL  OF  PARTICULARS. 

See  Libel  and  Slander,  <8=»99;    Pleading,  «s> 
317, 

BILLS. 

See  Statutes,  <&=321. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  <©=»7;   Corpora- 
tions, €=>430;    Evidence,  €=s>422. 

I.   REQUISITES  AND  VAXIDITT. 

(B)   Form   and    Content*   of  Promlaaory 

Notes  mnd  Daeltilla. 

4=»45  (N.Y.Sur.)  Note  whereby  maker,  for  val- 
ue received,  promised  to  pay  his  housekeeper 


$10,000  one  jrear  from  Us  death,  on  conditioB 
that  she  remained  as  his  housekeeper,  whieh  i-be 
did,  was  a  valid  debt  against  maker's  estate.— 
In  re  Burhans'  Estate.  166  N.  Y.  S.  1027. 

<0  Execution  and  DeUTery. 

«s>60  (N.Y.Sup.).  Where  a  note  blank  as  to 
time  of  payment  was  delivered  to  one  withoit 
any  actual  authority  to  fill  in  blank  and  on  the 
understanding  that  it  was  a  completed  note  pay- 
able on  demand,  the  possessor  had  no  right  to 
fill  in  the  blank.— Bloom  v.  Horwits,  166  N.  Y. 
S.  786. 

fF)  Tnlldltr. 

«=>I04  (N.Y.Snp.)  Where  debtor,  ezecntin; 
note,  admitted  indebtedness,  assertion  by  credi- 
tor of  pmiitive  intention  to  resort  to  legal  pro- 
ceedings if  debt  was  not  immediately  paid  was 
not  duress  in  law. — MacFarland  v.  Liberty  Nat 
Bank  of  New  York.  166  N.  Y.  S.  393. 

V.  RIGHTS  Airo  IiIABItmES  OW  IB. 

DORSEHEHT  OB  TRAHSFEB. 

(B)  Indorseascnt  tor  Tmnnter. 

®=s>2B0  (N.Y.Snp.)  Obligation  of  indorser  with- 
out restriction  is  that  note  shall  be  duly  hon- 
ored, and  that  if  it  is  not,  and  he  has  notii-^ 
thereof,  ho  will  pay  indorsee.— Astor  Trust  Co. 

v.  Foaron,  166  N.  Y.  S.  739. 
«=>300  (N.Y.Sup.)  Indorser    held   not    peles^eil 
from  liability  for  interest  which  accrued  after 
makers  were  adjudged  bankrupts. — Astor  TVust 
Co.  V.  Fearon,  166  N.  Y.  S.  739. 

(D)   Bonn  Fide  Pnreltnsers. 

«=s339  (N.Y.Sup.)  Bank  discounting  note,  al- 
though holder  for  value,  is  not  good-fairh  head- 
er, where  it  ignores  limitation  of  prior  indorse- 
ment, and  where  reasonable  inquiry  would  hxve 
disclosed  the  situation  and  prevented  fraud  nn 
indorser.— Spronl  v.  Beskin,  166  N.  Y.  &  606. 
€=3342  (N.Y.Sup.)  Where  words  "part  renew- 
al" are  written  over  Indorsement  on  note,  bank 
discounting  same  is  sufficiently  chareed  with 
knowledge  of  limitations  of  indorsement.  nn<)er 
Negotiable  Instruments  Law,  f  95;  the  word 
"renewed,"  applied  to  a  note,  meanine  contiru- 
ance  of  old  obligation,  induding  oblication  ft 
all  parties  liable.— Sproul  v.  Beskin,  166  N.  T. 
S.  606. 

€=3359  (N.Y.Snp.)  Bank,  accepting  note  in  con- 
sideration of  which  it  surrendered  prior  imte 
evidencing  pre-existing  debt,  is  holder  for  ralne. 
under  Negotiable  Instruments  Law,  |  51.— 
Spronl  V.  Beskin,  166  N.  Y.  S.  606. 

Vm.  ACTIONS. 

i8=>489(5)  (N.Y.Sup.)  In  action  on  a  note  prt"f 
by  the  defendant  maker  that  the  holder  hail  nll- 
ed  in  the  blank  time  of  payment  without  au- 
thority was  admissible  under  a  general  denial.— 
Bloom  V.  Horwits,  168  N.  Y.  S.  786. 
<g=5492  (N.Y.Sup.)  The  prima  facie  authority 
under  Negotiable  Instruments  Law,  JS  33.  to  S 1 
in  blanks  in  an  incomplete  note  may  be  rebnttM 
by  affirmative  proof,  which  the  maker  has  the 
burden  of  presenting. — Bloom  v.  Horwibt,  l'** 
N.  Y.  S.  786. 

<g=>497(2)  (N.Y.Sup.)  Where  defendant  pst-sH- 
lishes  fraud  in  inception  of  note,  burden  is  vu 
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plaintiff  to  show  he  is  bona  fide  holder,  uader 
Negotiable  Instruments  Law,  §  08. — Sproal  v. 
Beakin,  166  N.  Y.  S.  606. 

In  action  by  second  indorser  against  payee  as 
prior  indorser  of  note  discoanted  in  bank,  where 
bank  is  holder  for  value,  and  defendant  alleges 
fraud  in  inception  of  note,  burden  is  on  plaintiff 
to  show  bank's  lack  of  knowledge  of  defects  in 
note. — Id. 

@=9502  (N.T.SttP.)  Evidence  is  admissible  to 
show  that  holder  of  note  had  not  been  given 
authority  to  fill  blank  as  to  time  of  payment. — 
Bloom  V.  Horwibs,  166  N.  T.  S.  786. 

In  action  on  note,  evidence  as  to  maker's  ar- 
rangement with  holder  that  note  should  not  be- 
come due  until  completion  of  maker's  building 
was  admissible  to  show  that  holder  was  not  au- 
thorized to  fill  in  a  blank  date  of  paymmt. — Id. 
@=s>505  (N.T.Sup.)  In  action  by  second  indorser 
against  payee  as  prior  indorser  of  note,  where 
defendant  alleges  fraud  in  inception  of  note,  con- 
versation between  defendant  and  person  procur- 
ing his  indorsement,  showing  such  fact,  in  plain- 
tiff's absence,  held  admissible. — Sproul  v.  Beskin, 
166  N.  Y.  S.  606. 

BIRTH  CONTROL 

See  War,  «=5>4. 

BUNKS. 

Sec  Alteration  of  Instruments,  €=s7 ;  Bills  and 
Notes,  i6=>60,  492,  502. 

BOARDS. 

See  Health,  «=»& 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <&s>389-35d,  497 ;  Trusts, 
«=s>357. 

BONDS. 

Sec  Appeal,  €=9386;  Executors  and  Adminis- 
trators, 4=326;  Injunction,  ®=;>252;  Munici- 
pal Corporations,  ®s>173  ;  Railroads,  €=>153 ; 
Vendor  and  Purchaser,  4f»X4i. 

BOOKS. 

See  C!orporations,  ^s'lSl;  CMminal  Iiavr,  9=3 
434. 

BREACH  OF  MARRIAGE  PROMISE. 

«e=s26  (N.T.Sup.)  Possible  inheritance  or  gift 
by  will  cannot  be  considered  as  element  of  dam- 
ages in  breach  of  promise,  although  inchoate 
right  of  dower  may  be  so  considered. — O'Brien 
V.  Manning,  166  N.  T.  S.  760. 
€='30  (N.T.Sup.)  In  breach  of  promise  suit, 
that  defendant  in  his  answer  made  charges 
against  plaintiff  which  he  knew  to  be  nntrue  at 
time  merited  award  of  ezemplai?  damages. — 
O'Brien  v.  Manning,  166  N.  Y.  S.  760. 
®=>3I  (N.T.Snp.)  In  breach  of  promise  case, 
held,  verdict  of  $225,000  damages  was  excessive, 
and  would  be  reduced  to  $125,000.— O'Brien  v. 
Manning.  166  N.  Y.  S.  760. 


BREACH  OF  THE  PEACE. 

<S=»I  (N.Y.Gen.Ses8.)  Defendant,  who  distribut- 
ed along  the  course  of  a  patriotic  parade  pam- 
phlets abusing  the  nation  s  course  m  declaring 
war  with  Germany,  tended  to  create  a  breach  of 
the  peace,  and  was  guilty  of  disorderly  conduct — 
People  V.  GUson,  166  N.  I.  S.  711. 

BRIEFS. 

See  Appeal,  «3>767;   Trial,  iS=»124. 

BROKERS. 

TV.   OOMPEHSATION  AND  I.IEir. 

€=»52  (N.T.Sup.)  In  action  for  commissions 
upon  contract  to  supply  uniforms,  plaintiff  was 
not  entitled  to  recover,  where  contract  was  not 
completed  for  failure  of  parties  to  agree  on 
dates  for  delivery. — Dugas  v.  Bashwitz  Bros.  & 
Co.,  166  N.  T.  S.  86. 

▼.  ACTIONS  FOB  OOBXPSNSATION. 

<S=982(1)  (N.T.Sup.)  Complaint  of  broker  for 
commissions  for  procuring  purchasers  for  cor- 
porate stock,  must  allege  that  he  had  procured 
a  purchaser,  ready,  willing,  and  able  to  buy. 
and  who  refused  to  buy  because  of  falsity  of 
representations  made  by  owners  to  broker.— 
Lewin  v.  Hecht,  166  N.  T.  S.  116. 
(S=>82(1)  (N.T.Snp.)  In  an  action  by  cUent 
against  broker,  who  had  acted  as  such  in 
certain  matters,  a  complaint  concerning  a  real 
estate  deal,  which  does  not  state  that  defendant 
acted  for  plaintiff  in  the  transaction  complain- 
ed of,  states  no  cause  of  action. — Farrell  v. 
Archibald,  166  N.  T.  S.  1073. 
e=>88(3)  (N.T.Sup.)  Where  plaintiff  was  to  get 
commission  il  he  procured  order  consummated 
by  contract,  it  was  error  to  nonsuit  him,  where 
evidence  showed  that  he  was  procuring  cause  of 
order  resulting  in  contract— Dugas  v.  Bashwitz 
Bros.  &  Co.,  166  N.  T.  S.  86. 

BUILDING  CONTRACTS. 

See  Contracts,  €=3295. 

BUILDINGS. 

See   Health,    ^=332;     Municipal   Corporations, 
<S=»601,  632. 

BUM. 

See  Libd  and  Slander,  «s>6. 

BURGLARY. 

See  Indictment  and  Information,  4=9130. 

BY-LAWS. 

See  Beneficial  Associations,  4=95. 

CANCELLATION  OF  INSTRUMENTS. 

See  Insurance.  i^=>240,  328;    Intoxicating  Liq- 
uors, 4=9l08;  Master  and  Servant,  4=9383. 
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CAPITAL 

See  Taxation,  ifissSTS. 

CARBOLIC  ACID. 

Bee  War,  <S=>10. 

CARRIERS. 

See  Ck>mmerce,  €=>8,  86. 

n.   CABBIAOE  OF  GOODS. 

(B)   Blllii     ot    LAdlnv.    ShlpplUK    Kecelpta, 

and   Specini   Coutracta. 

«=»52(2)  (N.T.Citj  Ct.Niagara  Falls)  Carrier's 
receipt,  reciting,  "Received  •  •  •  in  apparent 
good  order,  except  as  noted  (contents  and  con- 
dition of  contents  of  package  unknown),"  does 
not  affect  liability  of  carrier  for  loss  of  goods 
in  transit. — Wallena  v.  New  York  Cent.  &  H. 
B.  B.  Co.,  166  N.  Y.  S.  1083. 

(B)  DeI»T  tn  Transportation  or  DoUverr. 

«=3lOO(l)  (N.Y.Sup.)  Under  tariff  rules  pro- 
viding that,  if  a  consignee  wishes  his  car  held 
at  any  breakup  yard  or  a  bold  yard  before  noti- 
fication and  placement,  such  car  will  be  subject 
to  demurrage,  the  consignee  may  direct  tiiat 
cars  be  held  for  orders,  and  cars  so  held  are 
subject  to  demarrage  charges.— Henry  L.  Hunter, 
Inc.  V.  New  York,  N.  H.  &  H.  R,  Co.,  166  N. 
Y.  S.  237. 

(F)   liOaa  of  or  Injary  to  Good*. 

4=>l  19  (N.Y.Sup.)  At  common  law  a  carrier  is 
not  responsible  for  loss  of  goods  by  an  act  of 
God,  such  as  an  unprecedented  flood  causing  riv- 
er to  overflow  its  banks  and  cover  tracks  in 
freight-yard. — International  Paper  Co.  v.  New 
York  Cent  R.  Co.,  166  N.  Y.  S.  751. 

Carrier  of  goods  is  liable  for  their  loss  or  dam- 
age only  where  its  own  negligence  contributes 
as  a  proximate  cause  to  their  destruction  by  an 
act  of  God,  such  as  an  unprecedented  flood.— Id. 
«=>I32  (N.Y.City  Ct.Niagara  Falls)  Shipper, 
suing  for  valne  of  goods  lost  in  transit,  has 
burden  of  showing  who  had  custody  of  goods  at 
time  when  portion  thereof  was  stiuen.— Wallens 
V.  New  York  Cent  &  H.  R.  R,  Co.,  166  N.  Y. 
S.  10S.S. 

«S9I33  (N.Y.Sup.)  In  action  for  destruction  of 
goo<1s  by  unprecedented  flood  while  in  railroad 
yard,  notice  of  a  rise  in  a  river  issued  by  gov- 
ernment weather  observer  held  inadmissible  to 
show  rnilroad's  neRligence. — International  Paper 
Co.  ▼.  New  York  Cent.  R.  Co.,  166  N.  Y.  S.  751. 

(I)  ConaeetlnB  Carriers. 

<6=9l80(3)  (N.Y.Sup.)  Clause  in  bill  of  lading 
issued  by  steamship  company,  that  it  was  agreed 
that  goods  were  valued  at  not  exceeding  $100 
per  jMiokage.  and  that  unless  different  valne  was 
expressly  declared,  liability  in  case  of  loss 
should  not  exceed  such  amount,  etc.,  was  en- 
forceable, though  charges  were  not  based  on  val- 
untion.— Burke  v.  Union  Pac.  R.  Co.,  166  N. 
Y.  S.  100. 

€=9180(51  (N.Y.Sup.)  Agreement  as  to  value 
and  limiting  liability  in  bill  of  lading  covering 
shipment  from  Yokohama  to  New  York  issued 


by  steunahip  company  held  intended  to  a?|.r 
to  any  of  successive  carriers. — Burke  v.  Uni-.i 
Pac.  B.  Co.,  166  N.  Y.  S.  100. 

Under  section  3  of  uniform  bill  of  lading  Si-4 
witb  Interstate  Commerce  Commission,  i(u 
that  carrier  by  rail  was  liable  only  for  a^i'j 
valne  of  shipment  from  Yokohama  to  New  Yvik 
specified  by  bill  of  lading  issued  by  steam^ 
company.— Id. 

(J)  Cliarvea   and  I.iena. 

<S=s>i09  (N.Y.Sup.)  Under  Code  Civ.  Proe.  1 
501,  shipper  may,  in  action  to  recover  freiii 
charges  on  interstate  shipment  set  np  coooKr- 
claim  for  damage  to  freight  durtaii;  transpoiu- 
tion  through  fault  of  carrier,  notwithstaot.i3: 
that,  under  Interstate  Commerce  Act.  freitlt 
charges  must  be  paid  in  currency. — Pennsj.- 
vania  R.  Co.  v.  BelUngw.  166  N.  Y.  S.  652. 

(K)  Dtserlmlaatlon  aad  Orereharsv. 

«=>202  (N.Y.Sup.)  Where  the  consignee  volot 
tarily  paid  demurrage  for  two  years,  he  <-r 
recover  only  under  the  Interstate  Commer'' 
Act  if  at  all,  either  b^  an  application  to  tbr 
Commission  or  a  suit  in  the  federal  court*.— 
Henry  L.  Hunter,  Inc.,  v.  New  York,  N.  H.  * 
H.  B.  Co.,  166  N.  Y.  S.  237. 

IT.  OABRXAOE  OF  PASSEHGEBS. 

(A)  Relation    Between    Carrier     and    Pa«- 
aenver. 

®=>236  (N.Y.Sup.)  Common  carrier  of  passen- 
gers must  receive  all  applying  for  passa^  9<< 
long  as  .there  is  room  and  no  legal  excuse  for  re- 
fusal, while  a  private  carrier  is  not  so  boan'l.— 
Anderson  v.  Fidelity  &  Casualty  Co.  of  N>» 
York,  166  N.  Y.  S.  640. 

(D)  Peraonal  lajnrlea. 

€=>280(1)  (N.Y.Sup.)  Common  carrier  most  «i- 
erciso  as  high  a  degree  of  care  in  receirini  ^ 
passenger,  conveying  him  to  his  destination,  a>J 
setting  him  safely  down  as  its  means  of  codt-t- 
ance  will  permit  under  the  circumstances.— .^3- 
derson  v.  Fidelity  &  Casualty  Co.  of  New  York. 
166  N.  Y.  S.  640. 

€=>303(1)  (N.Y.Sup.)  Where  one  eogagios  a 
taxicab,  owned  and  operated  by  a  taxi  ^•=rTi••• 
companyi  waa  free  from  fault  the  company' >$  li:.- 
bility  for  his  injury  while  alighting  would  '■■ 
pend  upon  its  failure  to  exercise  ordinary  <■:.•< 
— ^Anderson  v.  Fidelity  &  Casualty  Go.  of  >t' 
York,  166  N.  Y.  S.  «0. 

CASHIERS. 

See  Banks  and  Banking,  $=>116. 

CASUAL  EMPLOYMENT. 

See  Master  and  Servant  ®=>362. 

CATALOGUE. 

See  Schools  and  School  Districts,  «=>& 

CATS. 

See  Animals,  «=>74. 
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CERTIFICATE. 

Se«  rhTiggists,  ®=»1:  EJlectiona,  ®=»156;  Intox- 
icating LiquoTs,  $=9106,  108. 

CERTIORARI. 

See  lotoxicatlng  Liiquors,  ®=j108  ;   Public  Serv- 
ice Commisaions,  ^=>35 ;  Taxation,  €=9496. 

I.  NATURE  AMD   OROmfSS. 

<©=»!  CN.Y.Sup.)  Under  Code  Civ.  Proc.  t  2127. 
certiorari  issues  only  to  review  determination  of 
judicial  tribunals.— In  re  Carp,  166  N.  Y.  S.  243. 
€=>2I  (N.T.Sup.)  Certiorari  will  not  issue  to 
review  county  supervisors'  appointment  of  com- 
missioner on  boapd  of  election,  upon  theory  that 
supervisors  judicially  determined  which  of  two 
persons  recommending  candidates  was  legal 
citairmau  of  Republican  county  committee. — In 
re  Carp.  166  N.  Y.  S.  243. 
<g=52l  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc. 
§  2120,  certiorari  will  not  lie  to  review  the 
determination  of  commissioners  appointed  to 
limit  the  places  at  which  liquor  ma^  be  sold, 
since  they  do  not  constitute  a  judicial  body. — 
In  re  Kersburg,  160  N.  Y.  S.  900. 

That  public  officers  may  exercise  jnd^ent 
and  discretion  in  the  performance  of  their  du- 
ties does  not  of  itself  make  their  action  judi- 
cial in  character,  so  as  to  subject  it  to  review 
by  certiorari. — Id. 

«S=>33(2)  (N.Y.Sup.)  Under  Code  Qv.  Proc.  { 
2127,  certiorari  issues  cmly  at  instance  of  those 
having  actual  grievances  to  redress.— In  re  Carp, 
166  N.  y.  S.  243. 

H.  PBOOEEDIITOS  ANS  DET£B- 
MINATIOX. 

<S=>60  (N.Y.Sup.)  Certiorari  is  a  discretionary 
writ  and  motion  may  be  made  to  quash  it  either 
upon  papers  upon  which  it  is  granted  or  upon 
additional  affidavits  before  or  after  return. — 
People  ex  rel.  Brooklyn  Heights  R.  Co.  v.  Pub- 
lic Service  Commission  of  the  First  IMst-  166 
N.  Y.  S.  825. 

Motion  to  quash  certiorari  invokes  discretion 
of  court,  and  should  be  granted  where  writ  was 
improvidently  granted.— -Id. 

CHANGE  OF  VENUE. 

See  Venue,  «5>52-72. 

CHANGING  MONEY. 

See  Telegraphs  and  Telephones,  ®=>SS. 

CHARGE. 

By  carriers,  gee  Carriers,  «=»196,  202, 
By  gas  companies,  see  Gas,  €=3l4. 
To  jury,  see  Trial,  <S=»234-296. 

CHARITIES. 

I.   CBEATIOn,   EXISTEKCE,   AMD   VA- 
LIDITY. 

<8=I2  (N.Y.Sup.)  Under  Education  Law,  }  520, 
bequest  for  support  of  any  particular  common 


school  in  school  district  may  be  given  in  perpe- 
tuity to  trustee  of  testator's  choice,  and  trust 
to  pay  salaries  of  teachers  is  within  purview  of 
statute.— In  re  Sayre's  Will,  166  N.  Y.  S.  499. 

H.   COM8TR1TCTIOM,  ADMIMI«(TRA- 
TIOM,  AMD  EMFORCEMEMT. 

$=»45(2)  (N.Y.Sup.)  In  action  against  Cornell 
University,  founded  under  Act  C'ong.  July  2, 
1862,  c.  30,  |!  4,  5,  and  continued  by  EMiicntiou 
Law,  §S  103()-1039,  for  injury  from  explosion 
during  experiment  performed  under  verbal  in- 
structions, waiver  or  liability  for  negligence  im- 
p&ed  from  relation  between  parties  held  to  pre- 
clude recovery. — Hamburger  v.  Cornell  Universi- 
ty, 166  N.  Y.  S.  46. 

Complaint  in  action  by  student  at  Cornell 
University  for  injury  from  explosion  while  per- 
forming chemical  experiment  under  direction  of 
instructor  held  to  state  no  cause  of  action. — Id. 

CHATTEL  MORTGAGES. 

See  Justices  of  the  P.eace,  <S=>47. 

n.   IXUMG,    RECORDIMG,    AMD    REG- 
ISTRATIOM. 
(A)   OrtKlnal. 

4=>90  (N.Y.Sup.)  W'here  the  chattel  mortgagee 
took  the  mortgage  to  the  town  clerk,  and  left 
it  with  the  deputy  clerk  for  filing,  having  paid 
the  usual  fees,  and  the  clerk  filed  It,  but  failed 
to  index  it  properly,  the  mortgage  was  suffi- 
cienUy  filed.— Dodds  v.  O'Brien,  166  N.  Y.  S. 
1065. 

V.  BIfiHTS   AMD   REBIEDIES   OF 
CREDITORS. 

^=>I92  (N.Y.Sup.)  Chattel  mortgage  is  void,  as 
against  judgment  creditor  of  mortgagor,  under 
Lien  Law,  §S  230,  232,  where  there  is  no  actual, 
continual  change  of  possession  under  it,  and, 
through  inadvertence,  it  is  not  filed  until  39  days 
after  execution,  since  due  diligence  required  by 
act  in  filing  mortgage  was  not  exercised. — Rey- 
nolds V.  Webb,  166  N.  Y.  S.  668. 

Chattel  mortgage,  not  recorded  as  required  by 
Lien  Law,  gi  230,  232,  is  void  as  against  judg- 
ment creditor  of  mortpagor  whose  debt  was  in 
existence  during  default  in  filing,  where  there  is 
no  actual,  continual  change  of  possession  under 
it.— Id. 

<@=»I94  (N.Y.Sup.)  Failure  to  file  chattel  mort- 
gage, unaccompanied  by  change  of  possession, 
renders  mortgage  void  as  to  then  existing  credi- 
tors, although  they  were  not  armed  with  legal 
process  and  bad  no  judgments  against  mortgagor. 
—Parker  v.  Wagoner,  166  N.  Y.  S.  625. 
<S=3l96  (N.Y.Sup.)  Under  Lien  Law,  {  280, 
making  unfiled  chattel  mortgages  void  as  against 
creditors,  etc.,  the  mortgage  must  be  filed  with- 
in reasonable  time,  and  delay  of  ten  months  is 
concededly  unreasonable.- Stich  v.  PirkI,  106  N. 
Y.  S.  440. 

<S=I97(1)  (N.Y.Sup.)  All  a  mortgagor's  credi- 
tors are  entitled  to  benefit  of  Lien  Law,  {  230, 
invalidating  unfiled  chattel  mortgages  against 
creditors,  etc.,  although,  ordinarily,  only  judg- 
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ment  creditors  can  attack  mortgage's  validity. 
— Stich  v.  Pirkl,  166  N.  Y.  S.  440. 
€=3200  (N.Y.Sup.)  Judgment  creditor  may  re- 
cover proceeds  of  sale  of  property  of  judgment 
debtor  under  mortgage  void  as  against  him,  be- 
cause not  recorded  in  compliance  with  Lien  Law, 
S§  230,  232,  though  he  did  not  acquire  lien  on 
property  by  virtue  of  legal  process  before  mort- 
gagee had  reduced  proi>erty  to  possession  and 
sold  it  to  satisfy  his  claim. — Reynolds  y.  Webb, 
166  N.  Y.  S.  66a 

IX.  FOBE0I.O8UBE. 

<S=9256  (N.Y.Sup.)  Where  diattel  mortgage  was 
invalid  as  against  creditors,  because  not  refiled 
in  a  succeeding  year  as  required  by  statute, 
mortgagor's  administratrix,  in  posseesitm  and 
representing  creditors  whose  claims  had  been 
adjudicated,  might  permanently  enjoin  its  en- 
forcement.—Bevbe  V.  Prime,  166  K  X.  S.  66. 

CHAUFFEURS. 

See  Licenses,  9=>11. 

CHECKING. 

See  Innkeepers,  4=>11. 

CHILDREN. 

See  Adoption;  Bastards;  Guardian  and  Ward; 
Infanta. 

„    „  CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens. 

CITY  COURTS. 

See  Courts,  «=3ld8-190. 

CIVIL  LAW. 

See  Descent  and  Dbtribation,  9=s5. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  ^=9240-311. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Assignments  for  Benefit  of  Creditors,  €=> 
300,  312;  Bankruptcy,  <3=>364;  Counties, 
<@=>204 :  Execators  and  Administrators,  ^=> 
227-252;  Mechanics'  Liens,  <S=>137;  Munici- 
pal Corporations,  <e=»1002-1022. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  ^=>208. 

CLERKS  OF  COURTS. 

<8=335  (N.Y.)  Act  Cong.  June  29,  1906,  author- 
izing clerks  of  state  courts  to  retain  portion  of 
naturalization  fees,  leaves  the  ownership  and 
disposition  of  the  fees  so  retained  to  the  control 


of  the  state  law.— Price  ▼.  Erie  County,  116  N. 
B.  988,  221  N.  X.  280. 

Under  Laws  1885,  c  602,  and  Laws  1891.  e. 
149.  fees  received  by  derk  of  Erie  county  in  nat- 
uralization cases  under  Act  Cong.  June  'JS, 
1906,  held  to  belong  to  the  county,  and  not  to 
the  clerk  individually.— Id. 

CLIENTS. 

See  Attorney  and  Client. 

CODES. 

See  Pleading,  <8=»120. 

COEXECUTORS. 

See  Executors  and  Administrators,  ^=»124 

COLLATERAL  ATTACK. 

See  Bankruptcy,  9=>419;    Judgment,   ®=>5U. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  «=9856-896. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLEGES  AND  UNIVERSITIES. 

See  Charities,  «=945. 

COLOR  OF  TITLE. 

See   Adverse   Possession. 

COMBINATIONS. 

See  M<niopolies. 

COMMERCE. 

See  Master  and  Servant,  ^=»365b 
I.   POWEB  TO  REOUXATE  XIT  GEW- 

Ti-RAT- 

«=38a2)  (N.Y.Sup.)  Interstate  shipment,  wheth- 
er originating  in  this  country  or  abroad,  is  con- 
trolling, so  rar  as  concerns  portion  of  trans- 
portation which  is  interstate,  by  Interstate  C<<ni- 
merce  Law,  and  rules,  forms  of  contract,  and 
classificationR  established  pursuant  to  such  lav. 
-Burke  v.  Union  Pac.  B.  Co.,  166  N.  Y.  S.  lOa 

n.  sitAjects  of  reoiti,atiok. 

<S=>27(7)  (N.Y.Sup.)  Brakeman  injured  whil* 
assisting  in  staking  out  on  siding  in  New  TnrI: 
for  attachment  to  interstate  train  empty  frfisbt 
car  billed  to  foreign  railroad's  terminal  in  New 
York,  sent  to  pmnt  of  accident  from  point  in 
Kew  York,  held  injured  in  interstate  commer« 
within  federal  Employers'  Liability  Act — Dalej 
V.  Boston  &  M.  B.  B.,  166  N.  X.  S.  840. 

m.   BCEAirS  AlTD  METHODS  OF  REO> 
1JI.ATIOW. 

®=369  (N.X.Sup.)  State  may  tax  real  and  pti- 
sonal  property  within  state,  although  used  in 
interstate  or  foreign  commerce,  such  as  a  frac- 
chise  to  use  the  streets  and  highways  of  th« 
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state. — People  ex  lel.  Commercial  Cable  Co.  ▼. 
State  Board  of  Tai  Com'ra,  166  N.  Y.  S.  62. 

Under  Tax  Law,  g  43,  and  other  pTovisions, 
state  tax  on  special  franchise  of  commercial 
<^abIe  company  held  a  tax  on  its  property,  and 
valid,  even  though  it  was  engaged  in  interstate 
or  foreign  commerce. — Id. 

^=>70  (N.Y.Sup.)  State  tax  on  gross  receipts, 
including  those  derived  from  interstate  com- 
merce, is  a  burden  thereon  and  invalid. — People 
ex  rel.  Commercial  Cable  Co.  v.  State  Board 
of  Tax  Com'rs,  166  N.  Y.  S.  62. 

Where  special  franchises  of  commercial  cable 
company  engaged  in  interstate  commerce  repre- 
sents terminal  property  of  a  large  system,  net 
earnin|;s  of  whole  are  not  proper  basis  for  de- 
termining net  earnings  of  part  covered  by  fran- 
chise.— Id. 

<8=>72  (N.X.Sup.)  Whether  state  tax  is  imposed 
on  interstate  or  foreign  commerce,  or  only  on 
property  used  in  such  commerce,  depends  on 
whether  tax  is  for  privilege  of  engaging  in  such 
commerce,  or  reaches  the  profits  therefrom,  in 
which  case  it  is  invalid.— People  ex  rel.  Commer- 
cial Cable  Co.  v.  State  Board  at  Tax  Com'rs, 
166  N.  Y.  S.  62. 

rv.   IlfTERSTATE    OOMMEBOE    COM- 
MISSION. 

®=>85  (N.Y.Sup.)  If  any  doubt  exists  as  to  the 

F roper  construction  of  tariSf  rules  filed  with  the 
nterstate  Commerce  Commission,  its  determina- 
tion is  essentially  an  administrative  question  for 
the  Commission,  and  not  for  the  court. — Henry 
U  Hunter,  Inc.,  v.  New  York,  N.  H.  &  H.  B. 
Co.,  166  N.  Y.  S.  23T. 

^   COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Commerce.  ^=>85:  Depositions ;  Eminent 
Domain,  $=>230;  Master  and  Servant,  9=> 
418-418;    Public  Service  Commissions. 

COMMISSIONS. 

See  Brokers,  «s>52-88. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Master  and  Servant,  €=3356. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  «=>29-146. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=»24e. 

COMPENSATION. 

See  Attorney  and  Client,  <S=>133-192;  Brokers, 
<8=>52-8S;  Clerks  of  Courts,  <S=935;  Con- 
tracts,   ®=322d;     Sminent   Domain,    €=>84- 


2S0;  Improvements,  «=>4;  Master  and 
Servant,  <S=972-80,  383-393%;  Municipal 
Corporations,  «=>360;  Sheriffs  and  Consta- 
bles, «=351. 

COMPETENCY. 

See  Evidence,  <S=»155;    Witnesses,  <8=»162. 

COMPLAINT. 

See  Pleading,  <8=»64,  193,  833. 

COMPROMISE    AND    SETTLEMENT. 

See  Accord  and  Satisfaction;  Attorney  and 
Client,  <S=>150. 

CONCLUSION. 

See  Pleading,  «=>8. 

CONCLUSIVENESS. 

See  Judgment,  «s»660Vi-729. 

CONCURRENT  JURISDICTION. 

See  Bankruptcy,  $=>296. 

CONDEMNATION. 

See  Bminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=9474. 

CONDITIONS. 

See  Accord  and  Satisfaction,  ®=3llj  Deeds, 
€=9144,  145;  Insurance,  €=>612;  Judgment, 
«=»167;  Mortgages,  <g=>450;  Sales,  <S=»85, 
406,  474;   WUls,  <s=>658. 

CONFIRMATION. 

See  Arbitration  and  Award,  ®=»72. 

CONFLICT  OF  LAWS. 

See  Corporations,  ®=>9S;  Husband  and  Wife, 
«s»246;    Wills,  «=>436. 

CONNECTING  CARRIERS. 

See  Carriers,  «=>180. 

CONSENT. 

See  Mechanics'  Liens,  ^=a&l,  63. 

CONSERVATION  LAW. 

See  Game,  ®=34r-0. 

CONSIDERATION. 

See  Contracts,  (S=>71;  Corporations,  4s>99; 
Deeds,   «=)17;    Wills,   <S=»59. 

CONSOLIDATION. 

See  Corporations,  ©=585. 
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CONSTITUTIONAL  LAW. 

For  Talidity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

EDaetmont  and  validity  of  statutes  in  general, 

see  Statutes,  <3=>21,  64. 
General  and  special  laws,  see  Statutes,.  >8=77. 
Hubjects   and   titles  of  statutes,  see   Statutes, 
-    <8=>10e,  112. 

n.  coNSTRircTioir,  operation, 

AND  ENFOBOEMENT  OF  CON- 
BTITUTIONAI^  PROVISIONS. 

C=>42  (N.T.)  Where  claimant  attempts  to  make 
state  pay  for  rights  in  real  property  claimed  to 
have  been  obtained  from  it  through  acts  of  its 
Legislature,  state  may  answer  that  acts  are  un- 
f-rinHtitutional.— First  Const.  Co.  of  Brooklyn  v. 
State,  IIG  N.  E.  1020,  221  N.  Y.  295. 
®=>45  (N.Y.gup.)  Rotation  of  names  of  candi- 
dates on  bajlot  held  not  to  be  ordere<l  b]r  jud^e 
sitting  at  Special  Term,  as  this  would  involve 
holding  unconstitutional  the  provisions  of  Elec- 
tion Law,  §  331.  subdiv.  3,  as  added  in  1913  and 
amended  in  1916.— Walsh  v.  Boyle,  166  N.  Y.  S. 
67S. 

^=s48  (N.Y.Sup.)  It  is  only  where  unconstitu- 
tionality of  a  statute  clearly  appears  that  it 
will  be  declared. — Vroman  v.  Pish,  186  N.  Y. 
S.  539. 

m.  DisTRiBirnoN  of  govern- 

MENTAI,  POWERS  AND 
F1TNCTION8. 

(A)  LearialatlTe    Poorer*    and    I>cIev**loii 
Thereof. 

«=»62  (N.Y.Sup.)  Laws  1917,  c.  521,  empower- 
ing excise  commissioner  to  suspend  privileges 
under  lifluor  tax  certificates  during  war  in  cer- 
tain locations,  is  unconstitutional,  because  Legis- 
lature cannot  delegate  power  to  suspend  opera- 
tion of  law.— People  ex  reL  Dosdier  v.  Sisson, 
166  N.  Y.  S.  781. 

(B)  Jodiclal  Po-OTer*  and  Fnnctlona. 

<S=»70(3)  (N.Y.Sup.)  It  is  not  the  province  of 
the  court  to  question  the  wisdom  of  the  Legis- 
lature, nor  to  defeat  a  statute  legally  enacted. 
—Vroman  v.  Fish,  166  N.  Y.  S.  539. 

rv.  POUOE  POWER  IN  OENERAI.. 

9=>8I  (N.Y.Sup.)  Law  or  ordinance  properly 
■nnthin  police  power  is  not  objectionable  because 
enforcement  may  Incidentally  injure  or  destroy 
profitable  business. — B.  Fougera  &  Co.  v.  City  of 
New  York,  166  N.  Y.  S.  248. 

IX.  PRXVII.EGES  OR  IMH1TNITIES, 
AND    CLASS   I.EOI8I.ATION. 

«=»208(6)  (N.Y.Sup.)  Agricultural  loivr,  g  62, 
prohibiting  person  buying  milk  to  ship  to  city 
unless  business  is  transacted  at  oSce  in  state 
and  person  is  duly  licensed,  as  provided  by  sec- 
tion 55,  is  class  legislation,  and  not  a  valid 
exercise  of  police  power. — People  v.  Beakes 
Dairy  Co.,  166  N.  Y.  S.  200. 

X.  EQUAI.  PROTECTION  OF  I.AWS. 

<8=»240(3)  (N.Y.Sup.)  Laws  1917,  c  521,  em- 
powering excise  commissioner  to  suspend  privi- 


leges nnder  lienor  tax  certificates  daring  war  a 

certain  locations  without  reqniring  nnifomjty 
of  action,  is  unconstitutional,  because  it  prnii3 
excise  commissioner  to  make  an  arbitrary  t_a.«» 
fication. — People  ex  rel.  Doscher  t.  Sisson,  I<i( 
N.  Y.  S.  781. 

XI.  DUE  PROCESS  OF  IiAW^. 

<8=>277(2)  (N.Y.Sup.)  Liquor  tax  certificate  h 
contract,  and  confers  on  its  holder  propert? 
right,  since  it  is  now  issued  as  matter  of  ri?'.' 
—People  ex  rel.  Doscher  v.  Sisson,  166  K  t.  ?. 
781. 

<g=s278(6)  (N.Y.)  Limitations  on  property  riiit 
to  game  deprive  no  person  of  his  property,  ris^ 
he  previously  bad  no  property  right  therein.— 
People  v.  Clair,  116  N.  E.  868,  521  N.  Y.  V'-s 
®=306  (N.Y.Sup.)  Laws  1917,  c!  521,  antto?- 
izin|  suspension  of  i>rivileges  nnder  ugnor  tar 
certificate  without  giving  licensee  <^portuniir 
to  be  heard  on  question  whether  8U8pett>i'>!L 
should  be  ordered,  deprives  him  of  hia  property 
without  due  process  of  law. — ^People  ex  rei, 
Doscher  v.  Sisson,  166  N.  Y.  S.  781.  J 

<S=s>3ri  (N.Y.Sup.)  To  make  a  certificate  of 
the  comptroller  issued  under  Tax  Law,  i  135. 
that  occupants  of  land  sold  for  taxes  bad  beeq 
served,  final  as  to  the  question,  when  in  fact 
there  was  no  service,  would  be  taking  property 
without  due  process  of  law. — City  ofNew  York 
V.  Nunez,  166  N.  Y.  S.  1049. 

CONSTRUCTION. 

See  Arbitratian  and  Award,  4=320;  Carrieia. 
€=»52;  Constitutional  Law,  <8=»42-4S;  C'^n- 
tracts,  «=>147-229;  Damages.  ®=>76.  S."': 
Deeds,  «=>138-145;  Bridenee,  <S»448:  Gnar- 
anty,  «=»27,  36 ;  Husband  and  Wife.  «=>2?': 
Indemnity,  4=99;  Insurance,  4=>146.  ITSH: 
Municipal  Corporations,  ©=250;  Pardoc.  C=» 
9;  Sales,  <g=s>71-87;  Statutes.  €=181-2>m; 
Stipulations,  <g=»14;  Taxation,  ^=sLXH; 
Trusts,  C=3l32,  151;  Vendor  and  Purchaser. 
*=979,  81;   Wills,  (S=»487-C92,  750. 

CONSTRUCTIVE  NOTICL 

See  Billa  and  Notes,  4=>3.t9,  342., 

CONTEMPT. 

See  Divorce,   4=»269;    Execution,  «=>416. 

CONTINGENT  ESTATES. 

See  Wills,  <es»637. 

CONTINGENT  REMAINDERS. 

See  Wills,  «=»C34. 

CONTINUANCE. 

See  Criminal  Law,  ®=»590;   Wills,  «=>319. 

CONTINUING  CONTRACTS. 

See  Contracts,  <S=>216. 

CONTRACTS. 

See  Accord  and  Satisfaction;    Action,  ^sTi\ 
Arbitration  and  Award,  4=>15.  20;  At:i>nK.v 
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ind  Client,  <ft=>143;  Bills  and  Notes;  Breach 
>f  Marriage  Promise;  Chattel  Mortgages; 
Jorporations,  «=588;  Courts,  <8=>188;  Cove- 
lants;  Damages,  <8=>76-120,  140,  157 ;  Estop- 
>el,  (S=»78;  Evideaace,  «=»423-^48;  Frauds, 
:>tatute  of;  Ga8,®=>14;  Guaranty;  Husband 
md  Wife.  ®=>278-283;  Indemnity;  Injtinc- 
uion,  €=>59;  Insurance;  Interest:  Landlord 
ind  Tenant ;  Master  and  Servant,  ®=33 ;  Mu- 
aieipal  Corporations,  <8=228-2S5,  360-374; 
Partnership:  Patents,  ®=>203;  Pleading,  €=» 
317;  Principal  and  Agent;  Sales;  Schools 
and  School  Districts,  iS=>8;  Stipulations; 
Subrogation;  Usury;  Vendor  and  Purchaser; 
Waters  and  Water  Courses.  iS=s»158,  158%; 
Wills.  «s>58,  S»;  Work  and  Labor. 

I.    REQUISITES   AND   VAX.IOITT. 
CA)    Nature   and  Eaaentlain  In   General. 

=>I0(1)  (N.Y.Sup.)  A  fire  insurance  agent's 
al  contract  to  keep  renewed  a  three-year  pol- 
y  was  not  void  for  being  a  unilateral  contract. 
Struzewski  v.  Farmers'  Fire  Ins.  Co.,  166  N. 
.  S.  302. 

V)   Partlea,  Propoaals,  and  Aoeeptanoe. 

=>I9  (N.T.CityCt.Bu£E.)  Advertiser  offering 
•emium  coupons  with  products  has  right  at  any 
me  to  modify  his  offer  in  any  particular 
irough  same  medium  that  original  offer  was 
ade.— Payne  v.  Lantz  Bros.  &  Co.,  166  N.  X. 
.  844. 

=s>22(l)  (N.T.CityCt.Bnff.)  Before  binding  con- 
•act  can  be  made,  person  acting  under  offer 
last  know  of  it;  it  being  immaterial  whether 
r  not  offerer  knows  that  work  has  been  done  by 
ny  one  under  any  offer  at  any  time. — Payne  v. 
antz  Bros.  &  Co.,  166  N.  Y.  8.  844. 
Unconditional  offer  of  soap  company  giving 
remium  coup<«s,  made  by  advertisement,  to 
Ive  transportation  tickets  for  coupons ,  held 
pen  to  any  one  holding  coupons  acquired  ei- 
Ser  before  or  after  advertisement,  whether  pre- 
ented  by  trading  stamp  broker  or  by  original 
older.— Id. 

t=>22(3)  (N.y.CityCt.Bnff.)  Binding  contract 
i  effected  when  work  is  performed  by  one  tak- 
ng  advantage  of  an  advertised  offer,  and  only 
h!ng  necessary  is  for  the  one  who  has  done  the 
rork  to -bring  claim  to  attention  of  the  adver- 
iser,  when  he  is  entitled  to  rewards  offered.^ 
'ayne  v.  Lautz  Bros.  &  Co.,  166  N.  Y.  S.  844. 

<D)  Consideration. 

5=»7I(6)  (N.y.Sup.)  A  contract  to  furnish  gas 
ind  electric  service  at  stipulated  rates,  made 
vith  the  city,  is  based  on  sufficient  conaidera- 
ion,  if  made  in  consideration  of  the  city  dis- 
aissing  a  suit  by  the  city  against  the  com- 
)any.— Wackenhut  v.  Empire  Gas  &  BJlectric 
U>..  166  N.  Y.  S.  29. 

C)    Learaltty    of    Objeet    and    of    Consid- 
eration. 

^=3105  (N.Y.Sup.)  Act  of  plaintiff's  assignor 
n  falseb  impersonating  individual  of  distin- 
guished reputation  in  British  army  to  induce 
lis  commission  employment  by  defendant  was  a 
:rime  iinclcr  Penal  Law,  5  939,  which  illegality 


was  a  defense  to  action  to  recover  commissions. 
—Morgan  Munitions  Supply  Co.  v.  Studebaker 
Corp.  of  America,  166  N.  Y.  S.  645. 

IL   COKSTRUOTIOK    AND    OPERA- 

TION. 

(A)  General  Rnlea  of  Conatrnotloa. 

<S=»I47(2)  (N.Y.Sur.)  Rule  that  intent  should 
be  deduced,  if  possible,  from  written  expression, 
applies  to  all  written  unilateral  instruments  of 
dispositive  character. — In  re  Lummis,  166  X. 
V.  S.  936. 

<e=>l55  (N.Y.CityCfcBuff.)  Statement  in  cata- 
logue of  soap  company  giving  premium  coupons 
with  products  held,  when  construed  against  the 
company,  to  imply  right  of  coupon  holders  to 
dispose  of  them  to  trading  stamp  brokers. — 
Payne  v.  Lauti  Bros.  &  Co.,  166  N.  Y.  S.  844. 
€=9l62  (N.Y.Sup.)  Where  a  contract  as  to  fir- 
tares  to  be  built  is  fairly  detailed  and  designs 
referred  to,  such  details  control  as  against  a 
further  provision  that  work  is  to  be  "similar 
to"  another  store  named. — Greenbaum  t.  De 
Jong,  166  N.  Y.  S.  1042. 

C=3l70(l)  (N.Y.Sup.)  In  action  for  ropairs  on 
building  leased  by  defendant,  construction  of 
contract  by  parties  to  require  defendant  to  pay 
expense  of  removing  building  department  viola- 
tions should  have  been  adopted  by  court. — ■ 
Hughes  V.  Krist,  166  N.  Y.  S.  758. 
^=>I76(9)  (N.Y.Sup.)  In  a  construction  eon- 
tract,  where  specifications  as  to  thickneiNs  of 
doors  was  peculiar,  and  explanation  was  that 
the  doors  were  made  of  1%-inch  material  in 
gross,  but  were  rubbed  down,  the  question 
whether  doors  1%  inches  thick  was  a  com- 
pliance should  have  been  submitted  to  the  jury. 
—Greenbaum  v.  De  Jong,  166  N.  Y.  S.  1042. 

(B)   Parties. 

<g=>l77  (N.  Y.  Sup.)  Tnistces  of  depositing 
stockholders  held  to  be  the  "sellers"  in  an  agree- 
ment in  restraint  of  trade  and  entitled  to  hold 
the  money  received  thereunder  to  the  exclusion 
of  stockholders. — Lewis  v.  Adriance,  166  N.  Y. 
&  774. 

(C)  Snbjeot-Matter. 

®=s>202(l)  (N.Y.Sup.)  Contract  between  plain- 
tiff and  defendant  construed,  and  held  to  mean 
that  defendant  was  to  pay  plaintiff  a  sum  stat- 
ed for  each  customer  it  added  to  its  jobbing  busi- 
ness by  establishing  relations  with  plaintiff's 
customers  in  forwarding  business. — Speck  t, 
Maduro  Mercantile  Co.,  166  N.  Y.  S.  190. 

(D)  Plaee  and  Time. 

€=»2I6  (N.Y.Sup.)  A  contract  for  an  indefinite 
period  may  be  terminated  at  will  upon  giving 
reasonable  notice.— Bailey  v.  S.  S.  Stafford, 
Inc.,  166  N.  Y.  S.  79. 

(F)  Compensation. 

<8=»229(3)  (N.Y.Sup.)  Under  contract  to  pay 
architects  2%  per  centum  of  contract  price  for 
plans  and  specifications  and  2 ',4  per  centum 
of  actual  construction  cost  for  supervision,  they 
are  entitled  to  entire  amount,  on  work  completed 
plus   21^    per  centum  on   buildings  never  con- 
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gtrocted,  but  for  which  they  furnished  plans  and 
specifications.— Spencer  v.  City  of  New  York, 
166  N.  X.  S.  177. 

m.   MODIFIOATXOn  AKS  XE&GEB. 

®=>239  (N.Y.Sup.)  A  contract  under  seal  is 
not  modified  by  a  parol  contract  remaining  ex- 
ecutory.—Steinberg  V.  Simon,  166  N.  T.  S.  134. 

rv.   REgQlSSIOW  AWP  ABANDOII- 

MEirr. 

«=3270(2)  (N.Y.Sup.)  One  desiring  to  repudiate 
transaction  on  ground  of  duress  must  act  with 
promptness.— MacFarland  t.  Idberty  Nat.  Bank 
of  New  York,  166  N.  Y,  S.  393. 

V.   PERFORMANCE  OR  BREACH. 

«=»295(1)  (N.Y.Sup.)  Where  a  contractor  hag  not 
completely  performed  bis  contract,  be  can  recov- 
er on  theory  of  substantial  performance,  where 
omissions  are  slight  and  unintentional,  and 
where  he  proves  expense  of  supplying  omisidons, 
so  that  amount  may  be  deducted  from  contract 
price  and  recovery  had  for  balance. — Gena  v. 
Tuscany  Realty  Co.,  166  N.  Y.  S.  1076. 

Where  a  contractor,  who  agreed  to  build  an 
iron  stairway,  substantially  completed  it,  but 
failed  to  prove  either  the  importance  of  the  omis- 
sion or  the  expense  of  supplying  it,  he  could  not 
have  verdict  for  the  full  contract  price. — Id. 
«=>305(1)  (N.Y.<Sup.)  Plaintiffs,  who  had  ad- 
vanced money  for  advertising,  could  not,  where 
they  paid  for  certain  cuts  after  knowing  that 
defendant  was  delating,  rescind  and  recover 
amount  advanced  without  notice  to  complete 
within  reasonable  time. — Horowitz  v.  Syndicate 
Mail  Order  Co.,  166  N.  Y.  S.  809. 
«=»30S(1)  (N.Y.Sup.)  That  defendant's  archi- 
tects, in  a  letter  mentioning  defects  in  the  work, 
failed  to  mention  a  particular  defect,  was  not  a 
waiver  as  to  the  particular  defect. — Gens  t.  Tus- 
cany Realty  Co.,  166  N.  Y.  S.  1076. 
«3»322(5)  (N.Y.Sup.)  In  action  on  plaintirs 
agreement  to  make  dresses  from  materials  fur- 
nished by  defendants,  evidence  held  to  show  de- 
fendants were  entitled  to  6  per  cent,  discount 
for  cash  on  price  of  finished  product  delivered 
before  a  certain  date. — Lowenstein  t.  Sioon,  166 
N.  Y.  S.  689. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Deeds;    Fraudulent   Conveyances;    Mort- 
gages. 

CONVICTS. 

See  Pardon. 

COPYRIGHTS. 

See  Abatement  and  Revival,  ^s>9. 

XI.  TTTUB,   COirVETANCES,   CON- 
TRACTS,  AND   REOVIATIONS. 

i3=»4l  (N.YsSup.)  That  plaintiff  and  his  prede- 
cessors were  in  undisturbed  possession  of  the 
play  for  30  years,  and  that  plaintiff  asserted 


title  for  over  10  years,  raised  evtry  presnmptioa 
of  UUe  in  him.— Hart  v.  Ftox,  166  N.  Y.  S.  Tftl 
^s>48  (N.Y.Sup.)  Exclusive  license  to  prodcce 
play  carried  with  it  right  of  production  in  mov- 
ing pictures.— Lipnn  v.  Oordin,  166  N.  Y.  S. 
792. 

«s>48  (N.Y.Sup.)  In  an  action  by  plaintiff,  who 
had  given  defendant  license  to  present  in  mov- 
ing pictures  "La  Tosca,"  to  recover  contract 
price,  complaint  was  sufficient  althou^  title  ;a 

S)a!ntiff*8  predecessor  was  not  alleged. — Hart  v. 
'ox,  166  N.  Y.  S.  783. 

Where  defendant  secured  license  from  plain- 
tiff to  present  in  moving  pictures  "La  Tosca." 
he  could,  not  having  operated  under  license  and 
never  presented  picture  in  defiance  of  plainU^i 
right,  impeach  plaintiffs  title  in  action  to  re- 
cover for  privilege. — Id. 

Where  defendant  secured  license  &om  plaintiS 
to  present  in  moving  pictures  "La  Toaca,"  and 
exhibited  pictures  called  "The  Song  of  Hate" 
based  upon  "La  Tosca,"  the  agreement  w.is 
satisfied,  and  plaintiff  could  recover  for  privi- 
lege, although  manuscript  was  not  used. — Id. 

Exclusive  right  to  perform  play  in  dialogue 
carried  with  it  right  to  produce  upon  screen. 

CORPORATIONS. 

See  Banks  and  Banking,  4=s>99;  Beneficial  As- 
sociations: Carriers;  Commerce,  «=>69,  70; 
Eminent  Domain,  9=>10;  Estoppel.  €=>ti2; 
Gas;  Insurance;  Militia,  ^=»22;  Municipal 
Corporations;  Public  Service  CommissioDs: 
Railroads;  Street  Railroads;  Taxation,  «=> 
23S,  376-391;  Telegraphs  and  Telephones; 
War,   «=3lO. 

I.   INCORPORATION  AND  OROAKIZA- 
TION. 

«=»3  (N.Y.Sup.)  A  so-called  "Home  Defense 
Guard"  cannot  be  incorporated  under  Mem- 
bership Corporations  Law,  }  40.  control  of 
organization  thereof  being  given  Qovemor  by 
Military  Law,  {{  5.  6A  (amended  and  added 
by  Laws  1917,  c.  151). — In  re  Proposed  Incor- 
poration of  Long  Beach  Defense  Guards,  166 
N.  Y.  S.  459. 

m.  CORPORATE  NAME,  SEAl.,  DOlC 
ICII.E,  SY-ULXn.   AND  RECORDS. 

4=945  (N.Y.Sup.)  In  view  of  General  Corpora- 
tion Law,  S  6,  as  amended  by  Laws  1913,  c.  24, 
a  corporation  calling  itself  the  Antipoller  Mu- 
tual Aid  Society  cannot  be  incorporated,  except 
under  the  Banking  or  the  Inanrance  Law.— In 
re  Antipoller  Mutual  Aid  Soc.,  Inc.,  166  N.  X. 
S.  386. 

«=345</2  (N.Y.Sup.)  Under  General  Oorpormdon 
Law,  I  6,  requiring  names  of  corporations  to 
bear  additional  words  indicating  corporate  char^ 
acter,  Nyack  Country  Club,  a  membership  coi^ 
poration.  could  properly  change  its  name  to  the 
Nyack  Club.— In  re  Nyack  Country  Clnb,  166 
N.  Y.  S.  611. 

XV.   CAPITA!.,  STOCK,  AND  DXVX* 

DENDS. 

(B)  Snbaerlption   to  Stoek. 

4=988  (N.Y.Sup.)  Under  agreement  for  snb- 
acription  to  corpiwate  stock,  corp<a«tion  held  en- 
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tided  to  obtain  from  svlxcriber  in  payment  all 
radiators  it  desired  up  to  par  value  of  gtock  sub- 
scribed for,  within  one  year  from  date  of  con- 
tract or  within  reasonable  time  thereafter. — 
Lrfiwrence  t.  Fedders,  166  N.  T.  S.  836. 

Where  subscriber  to  corporate  stock  was  to 
famish  radiators  in  payment  of  stock  within  one 
year  after  subscription  or  reasonable  time  there- 
after, a  "reasonable  time"  after  March,  1013.  in 
which  corporation  was  entitled  to  ask  for  radia- 
tors, expired  long  before  bankruptcy  of  corpora- 
tion in  January,  1914.— Id. 

Where  stock  subscription  provided  that  sub- 
scriber would  furnish  in  payment  radiators  to 
corporation  up  to  par  value  of  stock  within  one 
year  or  a  reasonable  time,  upon  failure  of  cor- 
poration to  demand  all  radiators  within  a  reason- 
able time,  upon  its  sabsequeot  bankruptcy,  trus- 
tee could  not  recover  balance  due  in  radiators  or 
their  value  in  money.— Id. 

(O   Isaoe  of  .C«rtlflcftte«. 

«=>98  (N.T.Sup.)  Rights  of  stockholder*  in  Ok- 
lahoma corporation  and  of  promoters  thereof 
in  respect  to  regularity  of  stock  issue  must  be 
determined  under  Oklahoma  law. — McMillen  v. 
Lamb,  166  N.  Y.  S.  656. 

®=>99(2)  (N.T.Sup.)  Issuance  of  stock  in  oil 
company  _  for  oil  leases  and  services  held  with- 
out sufficient  consideration  or  without  any  con- 
sideration, in  either  case  in  violation  of  Const. 
Okl.  art.  9,  S  39.— McMillen  v.  Lamb,  166  N.  Y. 
S.  656. 

(D)  Traaater  of  Sbare*. 

«=>r  23(14)  (N.Y.Sup.)  PlaintiiT  was  not  enti- 
tled to  final  judgment  restraining  bank  from 
selling  stock  pledged  to  it  by  him  as  security  for 
a  loan,  where  it  did  not  appear  that  bank  waa 
violating  any  agreement  with  plaintiff. — Maxv 
Fariand  v.  Uberty  Nat.  Bank  c^  Mew  York,  166 
N.  Y.  S.  393. 

Plaintiff  cmild  not  succeed  in  obtaining  judg- 
ment that  sale  of  sto(4;  pledged  as  collateral  be 
postponed  until  after  action  should  be  brought 
by  bank  to  foredoae  its  lien  upon  collateral, 
unless  provisiiHis  of  agreement  signed  by  him 
were  unenforceable  or  contrary  to  law.— Id. 

V.   MEMBEBS   AMB    8TOORHOU)EKS. 

(A)   HlKhts   and  Lialkllltlen  aa  to   Cor- 
poration . 


>l8ia)  (N.  Y.  8p.  Sess.)  Stock  Corporation 
Law,  {  82,  providing  that  the  stockbook  of  ev- 
ery stock  corporation  shall  be  open  daily  for 
at  least  three  hours  for  the  inspection  of  its 
stockholders,  who  may  make  extracts  there- 
from, fixes  the  absolute  right  of  a  stockholder. 
—People  V.  Bowie,  166  N.  Y.  8.  906. 
«=3l8l(5)  (N.Y.Sp.Seas.)  Demand  by  attorney 
of  stockholder,  in  nis  presence,  for  inspection  of 
books,  is  equivalent  to  personal  demand  by  him. 
—People  V.  Bowie,  166  N.  Y.  S.  906. 

«=»I82  (N.Y.Snp.)  Bailroad  which,  through 
controlling  inteieat  in  other  road,  could  control 
third,  waa  under  oMigation  of  majority  stock- 
holder, and  occupied  to  minority  stockholders 
in  controlled  road  trust  relation  that  cor^ra- 
tion  bedrs  to  stockholders;    it  could  not  divert 


income  from  or  refuse  bnidneas  to  controlled 
road  and  inatitnte  action  to  enforce  obligationg 
to  obtain  entire  control.— Male  v.  Atchison,  T. 
ft  8.  F.  R.  Co.,  166  N.  Y.  S.  583. 

Where  one  road,  through  control  of  another, 
can  control  a  third,  controlling  road  may  not 
make  combination  financially  to  embarrass  con- 
trolled road,  and  thus  bring  about  foreclosure 
of  mortgage,  seeking  controlled  road's  property 
at  expense  of  road,  stockholders,  and  creditors. 
—Id. 

When  a  corporation  controlling  another  has 
schemed  to  finandally  embarrass  controlled  com- 
pany, bring  about  foreclosure,  and  obtain  con- 
trolled company's  property  to  injury  of  it,  its 
stockholders,  and  creditors,  equity  will  look  be- 
yond form  of  transactions  and  afford  relief  to 
those  defrauded.— Id. 

(O  >nlac  or  DeteniUnar  on  Boltalf  of  Cor> 
poratloa. 

4=>207  (N.Y.Sup.)  That  a  corporation  is  a  de 
facto  corporation,  and  plaintiff  a  de  facto  stodc- 
holder  is  «iough  to  sustain  plaintiff  stockhold- 
er's action.— McMillen  v.  Lamb,  186  N.  Y.  S. 
666. 

VI.  OFFIOEB8  Ain>  AOEHTS. 

(C)  RiKhts,    nntlea,   and   Uabilltlea    aa   to 
Corporation   and   Ita    Blembera. 

<8=»324  (N.  Y.  Sp.  Sess.)  Where  stockholder, 
through  his  attorney  demanded  inspection  of 
books,  and  defendant,  on  advice  of  attorney, 
did  not  verbaUy  refuse,  but  merely  prevented, 
inspection,  his  refusal  was  willful,  within  Penal 
Law,  jl  665,  making  such  refusal  misdemeanor. 
—People  V.  Bowie,  166  N.  Y.  S.  905. 

(D)  lilablUty  for  Corporate  Debta  and 
Aeta. 

S=»325  (N.Y.Sup.)  Lessee  of  property  was  not 
entitled  to  judgment  for  security  deposit  against 
president  of  lessor  company,  without  proof  that 
deposit  was  paid  to  president  personally,  and 
that  he  agreed  to  repay  it. — Chinese  Fur  Im- 
porter V.  Natanson,  166  N.  Y.  S.  757. 

4=>36l  (N.Y.Sup^  In  lessee's  action  to  recover 
security  deposit  Jlrom  president  of  lessor  com- 
pany, evidence  held  insufficient  to  support  find- 
ing that  deposit  was  made  with  president  per- 
sonally, upon  his  personal  promise  to  repay  it 
—Chinese  Fur  Importer  v.  Natanson,  16o  N. 
X.  S.  757. 

Vn.   GOBPORATE   PQWXKS   AITD 
IiIABIIiiniiS. 

(B)  ReprcsentatlOB  of  Corporation  br  Of« 
fleera  and  Aaroata* 

«=»426(1)  (N.Y.Sup.)  Treasurer's  misappropri- 
ation of  funds  by  use  of  corporate  checks  could 
not  be  ratified  by  stockholders'  meeting,  where 
all  stockholders  were  not  present,  and  where 
stockholders  did  not  know  condition  of  corpo- 
ration books.- Martindale  v.  De  Kay,  166  N.  Y. 
S.  405. 

«=3426(2)  (N.Y.Sup.)  Where  one  is  chargeable 
with  knowledge  of  misappropriation  of  corporate 
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funds  received  by  him,  ml8apprDpriati<Hi  could 
not  be  ratified  an  against  corporation  by  a  ma- 
jority of  stockholders  or  against  ereditors'  righta 
of  all  stockholders.— MartJndale  v.  De  Kay,  166 
N.  Y.  S.  405. 

<&=>430  (N.T.Snp.)  DeUvery  to  defendant  of  cor- 
porate cheek  for  personal  obligation  of  cor- 
poration treasurer  put  defendant  upon  inquiry 
as  to  treasurer's  authority  to  deliver  it. — Mar- 
tindale  v.  De  Kay,  166  N.  Y.  S.  405. 

Defendant  could  not  be  held  liable  on  a  cor^ 
poration  check  given  him  by  treasurer  for  indi- 
vidual obligation,  where  inquiry  would  have 
shown  that  treasurer  deposited  money  with  cor- 
poration and  used  its  cliecka  with  corporation's 
sanction. — Id. 

^=»430  (N.Y.Sup.)  One  who  accepts  corpora- 
tion's check  in  payment  of  president's  personal 
obligations  is  pat  apon  inquiry  as  to  president's 
authority,  and  is  bound  by  whatever  such  In- 
quiry would  have  disclosed. — J.  B.  Kepner  Co. 
V.  Button,  166  N.  Y.  S.  408. 

One  who  received  a  corporation  check  in  pay- 
ment of  president's  personal  debt  would  be  pro- 
tected, where  inquiry  would  have  shown  that 
president  deposited  his  own  money  with  corpo- 
rate funds. — Id. 

(IP)  OlTlI  Aotloaa. 

«=9503(1)  (N.Y.Sup.)  To  determine  place  of 
residence  of  corporation,  under  Code  Civ.  Proc. 
f  984,  providing  action  must  be  tried  in  count; 
in  which  one  party  resided  at  its  commence- 
ment, corporation  may  be  deemed  to  have  resi- 
dence where  it  owns  property  and  actually 
transacts  substantial  part  of  business,  though 
not  county  where  certificate  of  incorporation 
is  filed.— General  Baking  Co.  v.  Daniell,  166  N. 
Y.  S.  1070. 

9=9507(6)  (N.  Y.  Sup.)  Service  of  summons 
upon  general  manager  of  corporation  does  not 
give  court  jurisdiction,  in  absence  of  showing 
of  attempt  to  serve  officer,  under  Code  Civ.  Proc. 
§  432,  subds.  1,  8,  relating  to  service  on  cor- 
porations.—Birkenwald  V.  May  Co.,  166  N.  Y. 
S.  1073. 

Z.  COHSOLIDATION. 

4=9589  (N.Y.Sup.)  Membership  Corporations 
Law,  {  7,  as  amended  by  Laws  1916,  c.  421, 
requires  notice  to  be  given  of  the  hearing  on 
application  for  consolidation  of  membership  cor- 
porations, and  an  order  of  consolidation  without 
such  notice  will  be  vacated. — In  re  Ixidge  Prin- 
ciple and  Civility,  No.  39,  Order  Sons  of  Italy, 
166  N.  Y.  S.  452. 

XII.  FOBEION  OORFOBATIONS. 

«s»668(4)  (N.Y.Sup.)  Where  a  Canadian  cor- 
poration, having  maintained  a  factory  In  New 
York  state,  organized  a  new  corporation,  re- 
taining all  of  the  stock,  and  assigning  to  it  all 
its  contracts,  guaranteeing  performance  thereof, 
the  New  York  corporation  was  not  its  agent, 
and  it  was  not  doing  business  in  the  state,  so 
as  to  make  service  of  summons  on  the  New 
York  corporation  binding  on  the  Canadian  cor- 
poration.— Robert  Dollar  Co.  v.  Canadian  Car 
&  Foundry  Co.,  166  N.  Y.  S.  34. 


CORROBORATION. 

See  Oriialnal  Law,  «s»SlO. 

COSTS. 

See  Appeal.  «=>358;  Partition,  ^s>114;  Plead- 
ing, «s>239;    Wills.  «S9MZ. 

I.  XATUBE,  OBOUirDS,  Ain>  EXTEHT 
OF  BIOHT  IH  GEICEBAX.. 

®=38  (N.Y.Sup.)  Where  summons  is  void  on  its 
face  because  of  excessive  demand,  so  that  coart 
has  no  jurisdicticm  of  subject-matter  of  action, 
and  is  not  called  upon  to  decide  that  it  has  no 
jurisdiction,  it  has  also  no  jurisdiction  to  award 
costs  upon  a  discontinuance. — Seacoast  Trust 
Co.  V.  Mueman,  166  N.  Y.  S.  58. 

Under  Municipal  Court  Code,  award  of  costs 
is  based  exclusively  on  amount  demanded  in 
the  summons,  and  where  by  reason  of  an  ex- 
cessive demand  summons  is  absolutely  void,  and 
can  confer  no  jurisdiction  of  person  or  subject- 
matter,  defendant  cannot  confer  jurisdiction  on 
court  to  award  costs  by  appearing  voluntarily. 
-Id. 

$=>42(3)  (N.Y.Sup  J  If  the  employer,  in  an  ac- 
tion for  commissions,  tenders  the  amount  due 
and  pays  it  into  court,  the  servant  cannot  re- 
cover costs  made  and  accruing  after  the  tender. 
—Hoffman  v.  Rose  Dress  Co.,  166  N.  Y.  & 
172. 

Where  the  employer,  in  an  action  for  com- 
missions, teodera  and  pays  into  court  an  in- 
sufficient amount  as  a  payment  in  full,  the 
servant  can  nevertheless  recover  costs. — Id. 

n.  PEBSOKI  EHmXED. 

4=991  (N.Y.Sup.)  Action  against  several  de- 
fendants for  malicious  prosecution  having  been 
severed,  only  defendant  who  secured  verdict  was 
entitled  to  costs  as  in  separate  action  as  of 
course.— Reade  v.  Halpin,  166  N.  Y.  S.  82. 

VH.  ON  APFEAIi  OB  EBBOB.  ASD 

ON   MEW  TBIAI<  OB  MOTIOH 

THEBEFOB. 

«=»223  (N.Y.SupO  Where  trial  court,  for  want 
of  jurisdiction,  has  no  power  to  award  costs, 
court  cannot,  on  appeal  from  a  judgment  award- 
ing defendant  costs,  but  not  appealed  from  by 
51ainti£  award  even  greater  costs.— <Seacoast 
'rust  Co.  V.  Mugman,  166  N.  Y.  S.  58. 
4s>236  (N.Y.Sup.)  As  phase  of  case  upon  which 
decision  is  based  was  not  presented  by  app^ 
lant.  reversal  will  be  without  costs. — Semmen  v. 
Butterick  Pub.  Co.,  166  N.  Y.  S.  993. 
«=>236  (N.Y.Co.Ct)  Reversal  for  error  of 
facts,  for  trial  judge's  communication  with  ju- 
ry without  consent  of  parties,  not  atfecting  the 
merits,  should  be  without  costs. — Jenss  v.  Bar- 
rod.  166  N.  Y.  S.  958. 

COUNCIL 

See  Municipal  (^rporations,  4=3228. 

COUNTERCLAIM. 

See  Set-Off  and  Coonterdaito. 
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COUNTIES. 

See  Certiorari,  ®=>21 ;   Sheriffs  aad  Constables. 

HI.  PROPERTT,  CONTRACTS,  AND 
UABII.ITIi:S. 

(O    County-    Bxpenaea     and    Clisrirea    nnd 
Statutory  Linbllltio. 

«S=»I33  (N.Y.)  County  Law,  §  240,  making  ex- 
penses in  proceedings  before  Governor  for  re- 
moval of  county  officer  a  county  charge,  applies 
to  expenses  of  officer  in  defending  himself,  as 
■well  as  expenses  of  prosecuting  charges. — Gavin 
V.  Board  of  Sup'rs  of  Rensselaer  County,  116 
N.   E.  996,  221  N.  X.  222. 

rv.   FISCAL    UANAOEMENT.    PITBUO 

DEBT,   SECURITIES.   AND 

TAXATION. 

^=3l53'/2  (N.Y.)  County  Law,  f  240,  making 
costs  and  expenses  in  proceedings  before  Govern- 
or for  removal  of  county  officer  a  county  charge, 
is  not  violative  of  Const  art  8,  §  10,  relating 
to  gifts  of  money  to  individuals,  etc. — Gavin  v. 
Board  of  Sup'rs  of  Rensselaer  County,  116  N.  E. 
996,  221  N.  Y.  222. 

V.   CI.Aim  AGAINST  COUNTY. 

<S=>204(1)  (N.Y.  Sup.)  Under  Judicial  Law,  S 
303,  and  Code  Cr.  Proc.  §  456,  as  to  furnishing 
by  court  stenographer  to  judge  and  clerk  of 
copies  of  minutes  in  criminal  case  and  payment 
therefor,  the  judge's  order*  fpr  payment  are  a 
conclusive  auditing  binding  on  county  treasurer 
or  comptroller  of  the  city  of  New  York. — Peo- 
ple ex  rel.  Kea  v.  Prendergast,  166  N.  Y.  S.  371. 

COUNTS. 

See  Indictment  and  Information,  «s>130:  Trial, 
«S=330. 

COUNTY  COURTS. 

See  Courts,  <S=3l81. 

COURTS. 

See  Attorney  and  Client,  ^=>102;  Bankruptcy, 
<©=296;  Clerks  of  Courts;  Constitutional 
I^w,  $=945,  70;  Costs,  €=>8;  Judges;  Jus- 
tices of  the  Peace ;  Municipal  Corporations, 
«=>402;  Prohibition,  <3=»10;  Statutes,  «=» 
267. 

II.  ESTABI.ISHBIENT.   ORGANIZA- 
TION, AND  PROCEDURE  IN 
OENERAI.. 

CB)   Terms,  Vnontiona,  Place  and  Tlnte  of 

Holdtn*  Oomrt,   Oonrtbonaea,   aad 

Accommodatlona. 

<S=»64(2)  (N.Y.Snp.)  Under  Judiciary  Act,  { 
163,  Governor  may,  when  in  his  opinion  public 
interest  so  requires,  appoint  one  or  more  extra- 
ordinary Special  or  Trial  Terms  of  Supreme 
Court— People  ex  reL  Saranac  Land  &  Timber 
Co.  T.  Extraordinary  Special  and  Trial  Term 
of  Supreme  Court,  166  N.  Y.  S.  132. 
®=»64(5)  (N.Y.Sup.)  Held,  that  extraordinary 
term  of  Supreme  Court  was  not  properiy  con- 
vened,  because  notice   of   executive   order,   re- 


quired by  Judiciary  Law,  J  153,  convening  it 
was  not  published  as  required  by  order. — Mcln- 
tyre  v.  Sawyer,  166  N.  Y.  S.  631. 

(D)      Rnlea      of     Declaloa,      Adjndlcatlona, 
Opinions,   and    Rccorda. 

«=389  (N.Y.Snr.)  Where  Surrogate's  Court 
sits  as  court  of  construction  of  will,  it  is  bound 
by  rules  of  construction  adopted  in  other  courts, 
—In  re  Lnmmis,  166  N.  Y.  S.  936. 
<S=»97(1)  (N.Y.Sup.)  The  Supreme  Court  will 
follow  the  doctrine  of  the  Court  of  Appeals, 
and  not  the  United  States  Supreme  Court, 
where  the  question  is  not  a  federal  one. — People 
ex  rel.  Hirsehberg  v.  Seeger,  166  N.  Y.  S.  913. 
<S=>99(2)  (N.Y.Sup.)  The  statute  of  limita- 
tions, being  matter  of  defense,  to  be  pleaded 
and  proved,  may  be  so  interposed,  notwithstand- 
ing permission,  over  objection  of  the  bar  of 
limitations,  to  amend  complaint  to  bring  the 
cause  of  action  within  a  statute. — Kinney  t. 
New  York,  Cent.  &  B.  B.  R.  Co.,  166  N.  Y. 
S.  868. 

rv.  COURTS   OF   IiIMITED   OR   INFE* 
RIOR  JURISDICTION. 

«=>I63  (N.Y.Sup.)  If  interest  of  infant  who 
conveyed  property,  was  antecedent  to  mortgage 
executed  by  her  grantee,  in  foreclosure  of  such 
mortgage,  in  which  infant  party  disaffirmed, 
County  CJourt  did  not  have  jurisdiction  to  adju- 
dicate rights  of  infant. — Oneida  County  Savings 
Bank  of  Rome  v.  Saunders,  166  N.  Y.  S.  280. 

As  County  Court  is  court  of  limited  jurisdie- 
tion,  with  exceptions  provided  for  in  Code  CSv. 
Proc.  I  340,  subd.  1,  and  section  348,  where  in- 
fant conveyed  real  estate  and  grantee  had  pos- 
session, County  Court  would  not  have  jurisdic- 
tion to  adjudicate  rights  of  infant  in  eject- 
ment.— Id. 

<8=>  169(2)  (N.Y.Suo.)  I?  replevin  for  $6,500 
note,  wnero  there  was  evidence  that  note  was 
without  value,  it  cannot  be  said  that  Municipal 
Court  had  no  jurisdiction  because  aggregate 
value  was  over  $1,000.— The  Public  Bank  of 
New  York  City  v.  Rosendorf,  166  N.  Y.  S.  734. 
®=>I8I  (N.Y.Snp.)  In  foreclosure  in  County 
Court,  court  should  have  permitted  plaintiff  to 
take  judgment  of  foreclosure,  subject  to  inter- 
est infant  grantor  had  in  property  at  time  of 
execution  and  delivery  of  mortgage  by  his  gran- 
tee, with  leave  to  plaintiff  to  discontinue  with- 
out prejudice  to  like  action  in  court  of  general 
jurisdiction.— Oneida  County  Savings  Bank  of 
Rome  V.  Saunders,  166  N.  Y.  S.  280. 
®=>  1 88(4)  (N.Y.Sup.)  An  action  for  money  paid 
on  a  conditional  sale  of  a  piano,  which  the  de- 
fendants had  retaken  in  violation  at  Personal 
Property  Law,  |  65,  was  an  action  on  "con- 
tract," within  Municipal  Court  Code,  §  6,  and 
not  an  action  for  "conversion,"  within  section 
73,  denying  Municipal  Courts  jurisdiction  of 
certain  actions,  and  such  action  is  not  affected 
by  section  70  declaring  conditional  sales  to  be 
liens.— Dean  v.  Bauer,  166  N.  Y.  S.  983. 
«=»I88(4)  (N.Y.Sup.)  An  action  by  a  buyer  in 
a  conditional  sale  under  Personal  Property  Law, 
i  65,  providing  that  on  retaking  such  property 
certain  things  must  be  done,  or  an  action  will 
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lie  for  return  of  money  paid  on  account,  is  an 
action  on  contract,  within  tlie  meaning  of  Mu- 
nicipal Court  Code,  §  6,  pving  such  courts  ju- 
risdiction of  such  cases.— -Petze  t.  Horace  Wa- 
ters &  Co.,  166  N.  Y.  8.  1000. 
«=  189(8)  (N.Y^np.)  Under  Municipal  Court 
Act,  {  78,  as  in  force  in  lOlS,  failnre  to  take 
property  on  which  o£5cer  attempts  to  levy,  and 
which  is  capable  of  manual  delivery  into  his  cus- 
tody, invalidated  attachment.— Davidoff  v. 
Chipornoi,  166  N.  Y.  S.  996. 

In  attachment  under  Municipal  Court  Act, 
{{  83,  91,  the  proceeding  is  in  nature  of  a  pro- 
cedure in  rem,  and  before  court  can  adjudicate 
claim  it  must  have  actual  custody  and  power 
of  property;  but  it  cannot  do  so  if  levy  is  de- 
fective by  failure  to  take  actual  possession. — Id. 
«s>l89(14)  (N.Y.Sup.)  Court  could  not  order 
nen'  trial  more  than  20  days  after  entry  of 
judgment  for  failure  to  keep  adequate  minutes 
of  testimony,  in  view  o^  Municipal  Court  Code, 
f  120. — Lehman-Bleyer  Paper  Co.  v.  Public 
Bank  of  New  York  cSty,  166  N.  Y,  S.  707. 
«=>I89(15)  (N.  Y.  Sup.)  Although  Municipal 
Court  was  justified  in  denying  motion  for  ad- 
journment for  insufficiency  of  affidavit,  held, 
under  showing  made,  that  motion  to  open  de- 
fault should  have  been  granted  on  terms. — 
Rosenberg  v.  Case  Hotel  Co.,  166  N.  Y.  S.  750. 
«=>I89(15)  (N.Y.Sup.)  Writing  signed  by  clerk 
held  not  judgment,  where  there  was  no  direc- 
tion by  justice  to  enter  judgment,  and  deci- 
sion upon  which  it  was  based  vas  to  be  made 
effective  by  subsequent  order.— Allen  t.  Wolkoff, 
166  N.  Y.  S.  1010. 

«=>I90(1)  (N.Y.Sup.)  Though  at  tune  of  rendi- 
tion of  judgment  Municipal  Court  Act,  g  253, 
l>rovided  remedy  by  motion  to  open,  and  sec- 
tions 310  and  311  provided  for  appeal,  parties 
could  proceed  under  present  Municipal  Court 
Code,  i  129,  subd.  1,  and  section  154,  providing 
procedure  by  motion  to  vacate  or  appeal  from 
order  granting  or  denying  such  motion. — David- 
off V.  Chipornoi,  166  N.  Y.  S.  996. 
«=»  190(2)  (N.Y.Sup.)  No  appeal  will  Ue  from 
judgment  of  Municipal  Court  taken  by  default 
in  view  of  Municipal  Court  Code,  S  154.— 
Rosenberg  v.  Case  Hotel  Co.,  166  N.  Y.  S.  750. 
«=3l90(2)  (N.Y.Sup.)  Order  denying  motion  to 
vacate  judgment,  under  Municipal  Court  Code, 
I  154,  subd.  5,  IS  appealable;  but  there  is  no 
appeal  from  order  granting  or  denying  motion 
to  vacate  execution,  separate  from  appeal  from 
judgment— Davidoff  v.  Chipornoi,  166  N.  Y.  S. 

«=3r90(2)  (N.Y.Sup.)  Order  purporting  to  dis- 
miss complaint  held  not  judgment,  and  there- 
fore not  appealable,  in  view  of  Municipal  Court 
Code,  i  154.— Allen  v.  Wolkoff,  168  N.  Y.  S. 
1010. 

«=»I90(5)  (N.  Y.  Sup.)  NotwithsUnding  City 
Court  Act  of  Buffalo,  S  55,  as  amended  by  Laws 
1916,  c.  42S,  motion  for  stay  of  execution  of 
order  of  dispossession  of  City  Court  pending 
appeal  will  not  be  granted  by  Supreme  (jourt  in 
absence  of  fraud,  surprise,  or  undue  advantage. 
—Buffalo  Wholpsale  Hardware  Co.  v.  Scbutrum, 
166  N.  Y.  S.  726. 

«=>  1 90(6)  (N.Y.Sup.)  In  Municipal  Court  plain- 
tiff does  not  lose  his  right  to  appeal  through 
the  absence  of  stenographer's  minutes.— Lehman- 


Bleyer  Paper  Go.  ▼.  PaUic  Bank  of  Xew  York 
aty,  166  N.  Y.  S.  707. 

COVENANTS. 

See  Deeds,  ^s>145:  Ijudloid  and  Tenant,  ®=> 
130,  152.  159. 

TV.  ACTIONS  FOR  BREACS. 

<S=>I22  (N.Y.Sup.)  In  action  in  which  defend- 
ant, as  a  counterclaim,  alleges  breach  of  a  cove- 
nant in  deed  evidence  held  to  show  that  gran- 
tee knew,  when  he  purchased  property,  that  a 
part  of  it  had  either  been  actually  appropriated 
by  state  for  canal  purposes  or  was  about  to  be, 
— Callanan  v.  Keenan,  166  N.  Y.  S.  TX 
«=al30(2)  (N.Y.Sup.)  Although  fact  that  part 
of  land  conveyed  had  been  actually  appropriated 
by  state,  or  was  about  to  be,  was  technically 
breach  of  covenant  of  warranty,  as  grantee 
knew  at  time  of  conveyance  that  grantor  did 
not  have  title,  he  could  not  recover  more  than 
nominal  damages  for  breach  of  covenant.— Cal* 
lanan  v.  Keenan,  166  N.  Y.  S.  71. 

CREDIBILITY. 

See  Svidence.  «=>688;   WitnewM,  «=93e8. 

CREDITORS'  SUIT. 

^=>46  (N.Y.Sup.)  In  a  creditor's  action  for  pn^ 
ceeds  of  sale  of  prc^ierty  of  judgment  debtor 
under  a  void  chattel  ^nortgage,  return  of  execu- 
tion unsatisfied  held  sufficient  to  show  that  mort- 
gagor has  no  property  out  of  which  judgment 
could  be  satisfied.— Beynolds  v.  Webb,  166  N.  Y. 
S.  66a  • 

CRIMINAL  UW. 

See  Breach  of  the  Peace;  Corporation!!.  ®=» 
324;  False  Pretenses;  Food;  Game;  Indict- 
ment and  Information  ;  Intoxicating  Liquors. 
€=>242;  Larceny:  Pardon;  Physicians  and 
Surgeons,  «=>6;    Poisons;    Trespass,  9=>79. 

X.  ETIDENOXL 

(A)  Jstflelal  Notice,  Preaminptloaa,  ■>< 
nnrden  of  Proof. 

<8s93t7  (N.Y.Mag.Ct)  Under  Code  Or.  Proc.  } 
^3,  in  prosecution  for  violating  Tenement 
Honse  Law,  court  can  indulge  no  presumption 
from  defendant'^  failure  to  take  stand  and 
deny  knowledge  or  connection  with  illegal 
changes  in  premises  when  he  became  owner.— 
People  on  complaint  of  Bkkey  t.  Whitelow, 
166  N.  Y.  S.  141. 

(H)  Doeiiin<>Btar7'  BtriAeaee  anA  Rxelaaloa 
of  Parol    Evldcaeo  Thcrebr. 

«=>434  (N.Y.Oen.Sess.)  Testimony  of  book- 
keeper of  corporation,  with  which  defendants, 
indicted  for  monopoly,  were  connected,  as  to 
amount  of  business  transacted,  etc.,  held  inad- 
missible against  defendants,  where  entries  were 
made  without  their  knowledge  or  direction.— 
People  T.  Batt,  166  N.  Y.  S.  136. 

(J)  Teatimonr  of   Aceoaapllooa  aa<  Co4e- 
fendanta. 

<S=>5I0  (N.Y.Gen.Scss.)  In  trial  of  indictment 
under    '\DonneUy    Anti-Trust    Law"    (General 
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Businesa  Law,  H  840,  341)  for  combining  to 

:reate  a  monopoly  in  poultry  business  in  parts 
)f  New  York  City,  it  was  necessary  that  ac- 
■omplice  testimony  be  corroborated  by  other  evi- 
lence  implicating  defendants.— People  v.  BafE, 
ICO  N.  Y.  S.  136. 

CI.   TIME    OF    TRIAX.    AND    COMTIH> 
VAMOXL 

S=>590(1)  (N.Y.Sup.)  It  is  not  error  to  refuse 
.pplication  for  continuance  to  secure  couns^ 
cade  eight  weeks  after  defendants  bad  been  told 

0  secure  counael.— People  v.  Urban,  166  N.  Y.  S. 
AS. 

XU.  TKUOu 

V)    Course  atnd  CoBdnet  of  Trial  tn  Gen- 
eral. 

S=»655{1>  (N.Y.Sup.)  Where  trial  judge  show- 
k1  his  belief  in  defendant's  guilt,  so  that  de- 
fendant was  not  accorded  a  fair  and  impartial 
;rial,  conviction  will  be  reversed. — People  v. 
Milch,  166  N.  T.  S.  173. 

XXV.  3VJ>GUXWT,  SEVTEHCE,  AKB 
mi  Alt  COUMITMEMT. 

»=>982  (N.Y.Sup.)  The  power  is  inherent  in 
±e  court  to  suspend  the  imposition  of  a  sen- 
:enoe,  but  it  cannot  suspend  execution  after 
sentence  has  "been  pronoonced. — People  ex  rel. 
Elirschberg  r.  Seeger,  166  N.  Y.  S.  913. 

Penal  Law,  {  2188,  relating  to  the  suspension 
>f  sentences,  is  confined  to  offenses  defined  by 
:be  Penal  Lew,  and  do«8  not  apply  to  an  of- 
'ense  created  by  Liquor  Tax  Law,  |  36,  pro- 
dding punishment  for  sale  in  certain  coses  of 
tpiritnous  liquors. — Id. 

i=>g9l(3)  (N.Y.Sup.)  Where  defendant  had 
>een  previously  convicted  of  receiving  stolen 
iroperty,  he  was  not  entitled  to  Indeterminate 
entence  upon  conviction  of  robbery,  so  that  his 
rroneous  statement  that  he  had  been  convicted 
if  robbery,  did  not  entitle  him  to  correction  of 
entence  for  fixed  term. — People  v.  Urban,  166 
;.  Y.  S.  345. 

^=9  1001  (N.Y.Sap.)  The  court  cannot  suspend 
ixecution  after  sentence  has  been  pronounced. 
—People  ex  rel.  Hirscbberg  v.  Seeger,  166  N. 
Z.    S.  913. 

XV.  APPEAI.  Aim   ERBOR   AITO 
CERTIORARI. 

(O)  Re-vlevr. 

5=3  1165(1)  (N.Y.)  Where  testimony  of  one 
•barged  with  practice  of  medicine  without  li- 
pase showed  conclusively  his  guilt,  errors  which 
itherwise    might    be    prejudicial    are    rendered 

1  armless.— People  v.  Vogelgesang,  116  N.  B.  977, 
•21  N.  Y.  290. 

5=»  1 1 72(1)  (N.Y.)  In  a  prosecution  for  unli- 
r«iised  practice  of  medicine,  an  erroneous  in- 
itruction,  which  could  not  have  affected  re- 
mit, will  be  disregarded,  as  immaterial. — People 
'.  Vogelgesang,  116  N.  B.  977.  221  N.  Y.  290. 

CROSSINGS. 

3ee  Bailroads,  «=>99,  102. 


CURATIVE  STATUTES. 

See    Municipal   Cori>orations,    €=>15. 

CURRENCY. 

See  Carriers,  «=9l96. 

DAMAGES. 

See  Appeal,  ^=31161;  Breach  of  Marriage 
Promise,  €=326-31 ;  Eminent  Domain,  9s> 
84-147;  False  Imprisonment,  «=>33,  35; 
Fraud,  @=>59;  Injunction,  9s>186;  Master 
and  Servant,  ,<g=>4l,  42,  3S3-393^  ;  Munici- 
pal (Corporations,  «=3402;    Nuisance,  ®=>60. 

IV.   LIQUIDATED  DAMAGES   AND 
FENAI.TIES. 

®=376  (N.Y.Sup.)  Where  one  party  seeks  to 
hold  another  to  stipulation  for  liquidated  dam- 
ages, terms  of  contract  must  b«  strictly  fulfilled, 
or  fulfillment  waived. — Trauts  Realty  Corp.  v. 
Casualty  Co.  of  America,  166  N.  Y.  S.  807. 
$=385  (N.Y.Sup.)  In  view  of  terms  of  contract 
for  wrecking  building,  where  contractor  did  not 
apply  to  architect  for  allowance  of  time  on  ac- 
count of  owner's  delaying  beginning  of  work, 
and  there  was  no  waiver  of  requirement  that 
he  do  so,  owner's  act  in  delaying  did  not  de- 
stroy provision  for  liquidated  damages  for  de- 
lay in  completion. — Trauts  Realty  Corp.  v.  Cas- 
ualty Co.   of  America,  166  N.  Y.  S.  807. 

VI.   MEASURE  OF  DAMAGES. 
(C)   Breach  of  Contract. 

«=»I20(1)  (N.Y.City.Ct.Bnfl.)  In  action  by  trad- 
ing stamp  broker  against  soap  company  giving 
premium  oonpons  for  breach  of  ctwtract  by  soap 
company  to  issue  transportation  tidiets  for  cou- 
pons, measure  of  plaintiff's  damages  was  highest 
market  value  of  tickets  when  he  was  entitled  to 
receive  them. — Payne  v.  Lantz  Bros.  Co.,  166 
N.  Y.  S.  844. 

VH.  INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

«=3l32<10)  (N.Y.Sap.)  Verdict  of  $20,221.16, 
including  costs,  awarded  a  young  and  vigorous 
man  for  loss  of  a  leg,  a  maimed  and  crippled 
condition,  and  loes  of  earning  power,  was  not 
excesfdvp.- Khimpip  v.  New  York  Cent.  R.  Co., 


166  N.  Y.  S.  333. 
«=9l40  (N.Y.Sup.)  In  action  by  employ^  for 
breach  of  contract,  verdict  of  $545  held  exces- 
sive.—E<ngel  T.  Mutual  Garment  Co..  166  N.  Y. 

S.  981. 

VIII.   PLEADING,   EVIDENCE,   AND 
ASSESSMENT. 
(A)  Pleadlns. 

9=3 1 57(3)  (N.Y.Sup.)  In  view  of  terms  of  lease, 
where  lessor,  after  dispossessing  lessee  in  sum- 
mary proceedings,  sued  for  actual  damages  and 
presented  proof,  he  could  not  in  same  action 
raise  inconsistent  claim  that  parties  agreed  that 
damages  for  breach  of  lease  should  be  stipulated, 
and  then  recover  on  both  issues. — Kreiger  v. 
KuBbaum,  166  N.  Y.  S.  728. 
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(D)   Computation  and  Amount,  Doable  ana 
Treble  Damaares,  and  Remlsulon. 

€=>228  (N.T.)  Trial  court  had  power  to  reduce 
verdict  and  with  consent  of  plaintiff  direct  judg- 
ment for  amount  as  reduced. — Herrman  v.  Unit- 
ed States  Trust  Co.  of  New  York,  116  N.  E.  865. 
221  N.  I.  143. 

DEATH. 

See  Bills  and  Notes,  <S=»45;  Electricity,  «=» 
17;  Ltimitation  of  Actions,  ®=a67;  Partner- 
ship, <e=9246. 

I.  EVIDENCE   OF  DEATH  AND  OF 

siravivoBSHiF. 

$=>2(1)  (N.T.Sup.)  Where  the  insured  is  absent 
without  being  heard  from  for  seven  years,  proof 
of  death  could  not  be  made  until  after  the  seven 
years.— Connor  t.  New  York  Life  Ins.  Co.,  166 
N.  Y.  S.  985. 

<E=2(2)  (N.Y.Sup.)  The  general  rule  regarding 
the  presumption  arising  from  seven  years'  ab- 
sence is  that  the  death  took  place  at  the  end  of 
this  period.— Connor  v.  New  York  Life  Ins.  Co., 
166  N.  Y.  S.  985. 

If  seven  years'  absence  follows  occurrence 
whereby  the  absent  one  was  subjected  to  peril 
of  his  life  of  such  a  character  that  the  evidence 
of  his  death  might  be  destroyed  with  death  it- 
self, the  inference  may  be  drawn  that  the  death 
occurred  at  the  time  of  such  pcriL — Id. 

Where  insured  had  been  absent  without  being 
heard  from  for  seven  years,  his  death  will  be 
presumed  to  have  occurred  on  the  day  when  his 
clothing  and  other  eRiccts  were  found  in  a  baUi 
house,  after  which  day  he  did  not  appear. — Id. 
®=34  (N.Y.Sup.)  Death  of  the  assured  is  not 
established  by  finding  his  clothing  and  effects  in 
a  bath  house  and  office. — Connor  v.  New  York 
Life  Ins.  Co.,  166  N.  Y.  S.  985. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Chattel  Mortgages,  «=»19a- 
200;  Creditors'  Suit;  Fraudulent  Convey- 
ances; Principal  and  Surety,  ®=»144,  161; 
Subrogation;    Trusts,  $=»151. 


DEBTOR  AND  CREDITOR  LAW. 

Its  for  Benefit  of 

DECEDENTS. 

d  Administri 

DECEIT. 


See  Assignments  for  Benefit  of  Creditors,  ^=> 
300,  312. 


See  Executors  and  Administrators;    Witnesses, 
i8=»162. 


See  Fraud. 

DEDICATION. 

I.  NATTTItE  AND  REQITISITES. 

e=>35(3)  (N.Y.Sup.)  Neither  laying  of  gas  pipes 
by  public  service  corporntion  nor  building  pri- 
vate sewer  with  city's  consent  constitutes  ac- 
ceptance by  city  of  a  street  dedication.— In  re 
Wallace,  Barnes,  and  Matthews  Aves.  in  City 
of  New  York,  166  N.  Y.  S.  429. 


DEEDS. 


Sec  Covenants;  Fraudulent  Conveyances:  1» 
fants,  <S=31;  Mortgages;  Taxation,  C^T^B. 
Trusts,  €=s>4-16. 

I.   RF.QinSITES   AND   VAXXDITT. 

(A)  Natnre  and  Batientlala  of  GoBT-eraBra 
In  General. 

<S=»I7(1)  (N.Y.Sur.)  Grantee's  agreonent  a 
marry  grantor,  expressed  in  his  deed,  »i- 
valuable  consideraUon,  which,  in  view  of  !' 
mestic  Belations  Law,  f  8,  was  not  invalid.aT 
by  grantee's  knowledge  that  grantor  had  !■ 
divorced  for  principal  cause. — In  re  Wadswnr;. 
Estate,  166  N.  Y.  S.  716. 

Grantee's  covenant  to  render  personal  mt: 
ices  to  grantor  is  a  valuable  con^deration.  n 
is  sufficient  to  support  a  deed  of  bargain  u 
sale. — Id. 

in.  CONSTRUCTION  AND  OPERA- 
TION. 

(D)  ESxceptionn  and  ReaerratlonB. 

€=9l38  (N.Y.Sup.)  A  reservation  is  not  a  pa:: 
of  the  title,  but  an  exception  is  something  can-^i 
out  of  the  thing  granted. — Walker  t.  Mar«U» 
&  O.  L.  R.  Co.,  166  N.  Y.  S.  354. 

(B)  Conditions  and   Restrictions. 

€=>  144(1)  (N.Y.Sup.)  No  particular  words  a-? 
essential  to  create  conditions  precedent  or  sat-- 
quent— Walker  v.  Marcellus  &  O.  L.  S.  Co..  I'' 
N.  Y.  S.  354. 

iS=»l45  (N.Y.Sup.)  The  general  tmdency  of  tt> 
courts  is  to  construe  exceptions  and  re$<TTj- 
tions  as  conditions  subsequent;  in  other  wor^ 
as  covenants,  rather  than  as  conditions  wortLii: 
forfeiture  of  titles. — Walker  v.  MarceUos  k  U 
L.  R.  Co.,  166  N.  Y.  S.  354. 

DE  FACTO  OFFICERS. 

See  Officers,  <8=»39. 

DE  FACTO  STOCKHOLDER. 

See  Corporations,  ^=>207. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  «=9l43-167;  Justices  of  tlie 
Peace,  <S=>122. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  €=»62. 

DEMAND. 

See  Corporations,  ^=>181. 

DEMURRAGL 

See  Carriers,  «=>100,  202. 

DEMURRER. 

See  Mortgages,  <S=»457;  Pleading,  4=3l98-iH- 
416. 
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DEPENDENCY. 

lee  Master  and  Serrant,  <8=»388. 

DEPENDENT. 

Sep  Master  and  Servant,  <S=3388. 

OEPDSmONS. 

!=»I2  (N.T.Snp.)  In  action  for  alimony  due 
laintiff  under  decree  in  action  for  separation 
a  Canada,  held,  that  defendant's  motion  for 
ommission  to  take  depositions  in  Canada  on 
wue  of  fraud  in  concoctins  or  procurine  de- 
endant'a  submission  to  judgment  sued  on 
hould  have  been  granted.— -Goldstein  v.  Gold- 
tein,  160  N.  Y.  S.  1074. 

^=>38  (N.T.Sup.)  In  action  involving  taking 
vidence  in  Holland  during  the  war,  where 
ight  of  action  might  be  outlawed  before  end 
if  the  war,  and  several  efforts  having  been 
nade  to  obtain  evidence,  motion  to  vacate  order 
.'ranting  commission  and  stay  of  proceedings 
vill  be  denied,  anleaa  defendant  drops  certain 
ormal  denials,  which  render  commission  in 
loUnnd  necessary.— Az  v.  Meyer  &  Lasge,  166 
i.  Y.  S.  934. 

DEPOSITS. 

See  Banks  and  Banking,  4s>301;  Landlord  and 
Tenant,  «=>184. 

DEPOSITS  IN  COURT. 

lee  Costs,  <e=942. 

DESCENT  AND  DISTRIBUTION. 

lee  Adoption,  €=921;  Adverse  Possession.  ®=s> 
62;  Executors  and  Administrators;  Part- 
nership, i8=»248;   Taxation,  iS=>85C-895. 

I.   KAT1TBE  AKO  COUBSE  IX  OEN- 
ERAI.. 

t=»l  (N.Y.Snr.)  Right  of  inheritance  is  a  sub- 
BCt  exclusively  vnder  the  control  of  the  Legis- 
iture.  and  it  may  give  heritable  blood  where  na- 
ure  did  not. — In  re  Landers'  Estate,  166  N.  T. 
I.  1036. 

t=»5  (N.T.Sur.)  The  statute  regulating  distri- 
ution  of  surplus  of  personal  property  of  an  in- 
astate,  having  been  borrowed  from  the  civil  law, 
xcept  in  instances  mentioned  in  the  statute,  is 
a  be  construed  by  the  rules  of  the  civil  law,  and 
ot  by  rules  of  the  common  law. — In  re  Landers' 
Jstate,  166  N.  Y.  S.  10.16. 
=38  (N.Y.Snr.)  Vested  remainders  are  de- 
-endible.— In  re  Badford,  166  N.  Y.  S.  910. 

I.    PERSONS  ENTrrUBS  AMD  THEIB 
RESPECTIVE   SHARES. 
(A)  Heirs  mid  Next  of  Kin. 

;=»35  rN.Y.SurJ  Under  Decedent  Estate  Law, 
1)8,  siibds.  5,  13,  the  daughter  of  the  half  blood 
bares  in  net  estate  of  intestate  brother  of  the 
rhole  blood  equally  with  his  sister  of  the  whole 
lood.— In  re  Landers'  Estate,  166  N.  Y.  S. 
036. 


I  (N.Y.Sup.)  Under  Decedent  Estate  Law. 
§  98,  snbds.  5,  13,  sole  surviving  sister  by  half 
blood  of  deceased  took  surplus  erf  personal  prop- 
erty left  for  distribution. — In  re  Mack's  Es- 
tate, 166  N.  T.  S.  349. 

Under  Decedent  Estate  Law,  S  87,  sole  sur- 
viving sister  by  half  blood  of  deceased  took 
title  to  realty,  if  not  devised,  exception  of  sec- 
tion 90  having  no  application ;  sister  and 
daughter  of  mater  of  deceased's  motlier,  from 
whom  the  realty  came  to  deceased,  not  being 
related  in  same  degree  to  deceased. — ^Id. 

m.  RIGHTS  AND  LIABILITIES  OF 
HEIRS  AND   DISTRIBUTEES. 

(C)  Debt*  of  Intestate  and  Inonmbranees 
on   Property. 

4=9 129  (N.Y.Sup.)  A  complaint  in  foreclosure 
seeking  a  deficiency  judgment  individually 
against  widow  and  next  of  kin  of  deceased 
mortgagor  held  to  state  no  cause  of  action 
against  heir  at  law.— Buckley  v.  Beaver,  166  N. 
Y.  S.  131. 

DETINUE. 

See  Replevin. 

DIRECTING  VERDICT. 

See  Appeal,  «=>927. 

DISBARMENT. 

See  Attorney  and  Client,  <=s>42. 

DISCHARGE 

See  Accord  and  Satisfaction;  Bankruptcy,  €=> 
419-436;  Master  and  Servant,  «=340-43,  73; 
Principal  and  Surety,  ®=>88-121. 

DISCLOSURE 

See  Injunction,  4=956. 

DISCOVERY. 

See  Attorney  and  Client,  «=74%. 

n.  UNDER  STATUTORY  PROVI- 
SIONS. 

(A)   InlerrOKatories    and    Bxamlnation    of 
Pnrtieii  and   ot  Other   Pernons. 

4=>32  (N.Y.Sup.)  In  an  action  for  breach  of 
warranty  of  goods,  a  general  denial  must  be  un- 
derstood to  relate  to  the  legal  effect,  rather  than 
to  a  fiat  denial  of  actual  occurrences  alleged, 
and  there  is  no  sound  ground  for  inferring  that 
an  examination  of  defendant  before  trial  is 
sought  in  bad  faith.— Korostoff  v.  Ilmme,  166 
N.  Y.  S.  1054. 

4=s>33  (N.Y.Sup.)  In  absence  of  bad  faith,  ap- 
plication by  defendant  to  examine  plaintiff  prior 
to  trial  will  be  granted  practically  as  matter  of 
right,  where  testimony  sought  to  be  elicited  is 
necessary  and  material,  though  defendant  may 
have  personal  knowledge  as  to  matters.^Palm- 
er  V.  Dunkirk  Printing  Co.,  166  N.  Y.  S.  881. 
4=940  (N.Y.Sup.)  Defendant  is  entitled  to  ex- 
amine plaintiff  before  trial  only  as  to  matters 
as  to  which  he  has  burden  of  proof,  and  cannot 
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crow^samine  plaintiff  regarding  his  case,  or 
to  disprove  matters  which  plaintiff  is  bound  to 
KStablish.— Palmer  t.  Dunkirk  Frintinf  Co., 
100  N.  Y.  S.  881. 

«a»42  (N.Y.Sup.)  Despite  its  plea  of  privilege, 
held  that,  in  action  for  article  libelons  per  se, 
defundant  could,  having  burden  of  proof,  ex- 
amine plaintiff  on  those  issues. — Palmer  v.  Don- 
kirk  Printing  Co.,  166  N.  Y.  8.  881. 
4s»58  (N.Y.Sup.)  Order  for  examination  of 
plaintiff  before  trial  should  fix  scope  of  ex- 
amination, and  not  leave  that  question  to  de- 
termination of  referee.— Palmer  v.  Dunkirk 
Printing  Co.,  166  N.  Y.  8.  881. 

DISCRETION  OF  COURT. 

See  Discovery,  ®=»33;  Mandamus,  €=97. 

DISMISSAL  AND  NONSUIT. 

II.   INVOX.UNTAR'r. 

4=963  (N.Y.Sup.)  In  action  for  malicious  pros- 
ecution, several  defendants  having  severed  in 
pleadings,  defendant,  who  secured  verdict  of  no 
cause  of  action,  was  entitled  to  dismissal,  even 
if  other  defendants  were  not,  jury  having  dis- 
agreed as  to  them,  whether  defendant  had  uiiit- 
ed  in  plea  with  codefendants.— Heade  v.  Hal- 
pin,  166  N.  Y.  S.  82. 

^=363  (N.Y.Sup.)  Where  there  has  been  no  sev- 
erance of  controversy  between  two  defendants, 
motion  of  one  for  interlocutory  judgment  di.smiss- 
ing  counterclaim  in  answer  of  other  will  be  de- 
nied.— Joseph  Joseph  &  Bros.  Co.  v.  Marva  Be- 
alty  Corp.,  166  N.  Y.  8.  607. 
<S=>79  (N.Y.Sup.)  Order  is  not  appropriate 
mandate  by  which  to  dismiss  complaint ;  this 
can  be  done  only  by  judgment — Allen  v.  Wol- 
koff,  166  N.  Y.  8.  1010. 

DISORDERLY  CONDUCT. 

See  Breach  of  the  Peace. 

DISSOLUTION. 

See  Injunction,  4=9l86. 

DIVORCE. 

See  Attorney  and  Client,  4=>143;  Depositions, 
«=»12:  Evidence,  <S=9222;  Husband  and  Wife, 
<S=5»278-283. 

IV.  JTHISDICTION.  PROCEEDHrOS, 

AlfB  RELIEF. 

(K)  Jadirment  or  Deere*. 

(8=9 1 52  (N.Y.Sup.)  Under  Code  Civ.  Proc.  $ 
1774,  providing  that  final  decree  of  divorce  must 
be  entered  within  30  days  from  interlocutory 
decree,  except  for  cause,  that  attorney  was  not 
paid  his  fee  pursuant  to  agreement  until  after 
that  time  is  insufficient  cause  for  delay. — Kel- 
logg V.  Kellogg,  166  N.  Y.  8.  417. 

V.  ALIMOinr.  ALrOWANOES,  AND 
DlSPOSinOX   OF  PROPERTY. 

®=»2I2  (N.Y.Sup.)  In  a  husband's  action  for 
annulment  of  marriage,  in  which  wife  counter- 
claimed  and  asked  for  judgment  of  separation, 
held,  that  no  case  was  made  for  allowance  of 


alimony  pendente  lite  or  of  connsel  fee,  vbea 
defendant    had     a    settled     income. — Brand 
Brand.  166  N.  Y.  S.  90. 
<S=9269(9)  (N.Y.Sup.)  Where     defendant     b 
band's  motion  to  modify  order  requiring  paj 
ment  of  alimony  and  counsel  fee  was  gratt-( 
and    modified    order    was   served   on   defeni^i 
with    proper   demand    for    payment,    defeoc^n 
could  not  claim  he  was  Ignorant  of  what  t! 
required  of  him  to  avoid  being  held  in  contean 
for  failure  to  pay. — ^Adams  T.  Adams,  166  X.  £. 
S.  167. 

VH.   OPERATTOW  AHD  ETTXCT  OF 

OIVOROE,   Ain>   BIGHTS   OF 

DIVORCED  PERSONS. 

<8=9328  (N.Y.Sup.)  Where  defendant  witb-t' 
justification  and  with  no  intention  that  his  vi:> 
should  follow  him,  went  to  another  state  for  •  t 
purpose  of  securing  divorce,  divorce  d«rr>'e  !»- 
cured  by  constructive  service  was  invalid,  i"<d 
tFould  not  bar  action  of  divorce  by  wife. — Bo 
tey  V.  Rontey,  166  N.  Y.  S.  818. 

DOCKETS. 

See  Trial,  <8=9lO. 

DOCKS. 

See  Navigable  Waters,  «=943. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  «=>434;    Evidence,  «9l5S. 

DOMICILE. 

See  .Attorney  and  CHlent,  9=971^ :  DepositiT?. 
^=9l2:  Executors  and  Administrators.  ^^ 
35;   Taxation,  «s>485,  893. 

4=98  (N.Y.)  The  domicile  of  origin  is  presmo- 
ed  to  continue  until  a  new  one  Js  acquired.  ir4 
the  intent  to  change  the  domicile  murt  be  estaV 
lished,  especially  where  such  change  is  to  a  ioT- 
eign  country. — In  re  James'  Will,  116  X.  E. 
1010,  221  N.  Y.  242. 

DOUBLE  INDEMNITY. 

See  Insurance,  ^=>527. 

DRUGGISTS. 


See  Injunction,  9=956; 
Poisons. 


Municipal  CorporatioMt 


9=»l  (N.Y.Sup.)  Subject'  of  manufacture,  di-^- 
tribution,  and  use  of  medicine  and  drugs  is  ap- 
propriate for  regulation  under  state's  Pf'"''* 
power. — B.  Pougera  &  Co.  t.  City  of  New  York. 
166  N.  Y.  S.  248. 

Sanitary  Code  of  Board  of  Health  of  City  of 
New  York,  {  117,  requiring  manufacturers  of 
patent  medicines  to  file  certificate  statin;  in- 
gredients, and  providing  that  certificate  sbsD 
not  be  open  to  public  inspection,  is  not  liwn- 
mate  exercise  of  state's  police  power  to  <it:il 
with  subject  of  manufacture  distributioin,  mi 
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use  of  medicine  and  drags,  by  requiiing  public 
be   informed  of   ingredients. — Id. 

DRUNKARDS. 

See  Insurance,  4e»292. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  <8=>277-311. 

DUPLICITY. 

See  Pleading,  ^=>fH. 

DURESS. 

See  Bills  and  Notes,  ®=>104;    Contracts,  ^=> 
270;  Marriage,  <S=358,  69. 

DUTIES. 

See  Internal  Revenue. 

EASEMENTS. 

See  Bminent  Domain,  9=985. 

L    CREATION,  EXISTENCE,  AND  TEB< 
MINATION. 

S=>26(1)  (N.T.)  An  easement  once  granted  may 
be  ended  by  release,  merger,  or  abandonment. — 
Andrews  v.  Cohen,  116  N.  E.  862,  221  N.  T.  148. 

U.  EXTENT  OF  aioax.  USE.  AND 
OBSTRUCTION. 

^=>58(2)  (N.T.)  That  right  of  way  was  to  b« 
3sed  for  sleighs,  and  that  coyering  it  might  pre- 
sent the  fall  of  snow  thereon  in  winter,  did  not 
mpliedly  prevent  the  owner  of  the  servient  tene- 
nent  from  covering  it  over. — ^Andrews  v.  Cohen, 
LI  6  N.  E.  862,  221  N.  Y.  14a 

In  tie  absence  of  express  or  implied  restric- 
;ion  in  grant  of  right  of  way  preventing  owner 
>f  servient  tenement  from  covering  it  over,  such 
>%vner  in  a  city  always  has  right  to  cover  it, 
lo  long  as  sufficient  headroom  is  preserved  and 
lucb  action  does  not  make  use  of  the  right  ol 
ivay  impracticable  or  unreasonably  inconvenient 

EDUCATION. 

;ee  Charities,  <8=s>12. 

EJECTMENT. 

See  Mortgages,  9=9214. 

EJUSDEM  GENERIS. 

See  Theaters  and  Shows,  9=>2. 

ELECTION. 

See  Wills,  «=>782,  702. 

ELECTION  OF  REMEDIES. 

B=3l  (N.Y.Sup.)  The  doctrine  of  .election  ot 
-emedies  is  founded  on  the  principle  that,  where 
;he  facts  and  the  law  permit  one  to  choose  and 
nsist  on  either  of  two  inconsistent  causes  of 
iction,  bis  choice  is  binding  on  him. — Columbia 


Trust  Co.  ▼.  Norske  lioyd  Ina.  Co.,  166  N. 
Y.  S.  915. 

e=»3(A)  (N.Y.Sup.)  Insured's  action  to  recov- 
er balance  of  price  of  vessel  held  not  an  elec- 
tion of  remedies,  barring  its  action  to  recover 
for  its  loss  under  a  policy  of  marine  insurance 
providing  that  a  sale  or  transfer  would  cancel 
the  policy.— Columbia  Trust  Co.  v.  Norske 
Uoyd  Ins.  Co.,  166  N.  Y.  S.  015. 

ELECTIONS. 

See  Certiorari,  9='»21;  Constitutional  Law, 
9=>45;  Injunction,  9s>S6;  Mandamus,  e=> 
74;  Municipal  Corporations,  9=>15;  Stat- 
utes, «=9l06. 

I.   RIGHT  03P  SUFFRAGE  AND  REOU- 
I.ATION  THEREOF  IN  OENERAI.. 

9=»22  (N.Y.Sup.)  Under  Election  Law,  i  831, 
subd.  3,  as  added  in  1913  and  amended  in  1016, 
and  section  58,  as  added  in  1011,  and  amended  in 
1914,  placing  names  of  candidates  for  justice 
of  City  Court  in  one  section,  order  determined 
by  lot,  but  names  of  Republicans  given  prece- 
dence, held  not  discriminatory  and  arbitrary, 
contrary  to  Const,  art  1,  {  1.— Walsh  v.  Boyle, 
166  N.  Y.  S.  681. 

TI.  NOmNATIONS  AND  PRIMARY 
EliECTIONS. 

(S=>I26(5)  (NY.Sup.)  Under  Election  Law,  » 
82,  86,  as  added  by  Laws  1011,  c.  891,  §§  43, 
47,  relating  to  primaries,  ballots  which,  m  addi- 
tion to  name  written  in  under  title  of  office, 
had  cross  in  darkened  space  to  left  of  name, 
were  invaUd.— In  re  Brooks,  166  N.  Y.  S.  979. 

<8=>I54(7)  (N.Y.Sup.)  Despite  Con«t  art.  3,  § 
10,  Supreme  Court  may  determine,  on  applica- 
tion for  review  of  petition  designating  one  as 
candidate  for  member  of  assemblyj  whether 
8U(A  candidate  is  ineligible  for  election  to  as- 
sembly, so  that  board  of  elections  may  comply 
with  statute  law.— In  te  Bewley,  166  N.  Y.  S. 
930. 

9=3 1 56  (N.Y.Sup.)  Returns  made  by  primary 
election  officials  of  candidates  under  Laws  1916. 
c.  630,  being  for  offices  not  constitutionally 
existing,  and  unofficial  ballot  used  pursuant  to 
Election  Law,  {  81,  as  added  by  Laws  1911,  e. 
891,  S  42,  not  complying  with  primary  election 
law,  election  commissioner  ft«J(f  not  required  to 
submit  names  to  voters:— People  ez  reL  Fergu- 
son V.  Vroman,  166  N.  Y.  S.  923. 

VII.   BALLOTS. 

®=3(73  (N.Y.Sup.)  Under  Election  Law,  §  331, 
subd.  3,  as  added  in  1913  and  amended  in  1916, 
held  that,  where  five  judges  of  a  court  are  to 
be  elected,  the  names  of  all  the  candidates  must 
be  printed  on  the  ballot  in  one  section,  and  not 
in  five  sections.— Walsh  v.  Boyle,  166  N.  Y.  S. 
678. 

Where  five  judges  were  to  be  elected,  names 
of  candidates  of  each  party  held  to  be  rotated, 
so  that  name  of  each  candidate  would  appear 
first  among  the  candidates  of  his  own  party  in 
an  equal  number  of  election  districts. — Id. 
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<&=>I73  (N.X.Sup.)  Arrangement  of  all  candi- 
dates for  justice  of  City  Ckiurt  in  one  section 
held  proper,  under  Election  Law,  ^  331,  subd.  2, 
requiring  that  names  of  candidates  for  each 
position  shall  be  in  separate  section. — Walsh  v. 
Boyle,  166  N.  Y.  S.  681. 

®=3l79  (N.Y.Sup.)  Where  five  judges  were  to 
be  elected,  Supreme  Court  justice  held  authoriz- 
e<l  to  order  the  names  of  the  candidates  of  each 
party  to  be  rotated,  so  that  each  would  appear 
first  in  an  equal  number  of  districts. — Walsh 
V.  Boyle,  166  N.  T.  S.  6T8. 

ELECTRICITY. 

See  Contracts,  €=>71;  Estoppel,  ^s»62;  In- 
junction, $=>59;  Mandamus,  ®=>23;  Munic- 
ipal Corporations,  €=3247. 

«=»I7  (N.Y.Sup.)  Where  railway  company, 
maintaining  telephone  wire,  knew  superincum- 
bent heavily  charged  wire  of  light  company  had 
sagged  on  telephone  wire,  railway  company  and 
light  company  were  in  pari  delicto  as  to  killing 
of  third  person's  horse  by  coming  in  contact 
with  electricity  from  telephone  wire. — Hudson 
Valley  Ry.  Co.  v.  Mechanicville  Electric  Light 
&  Gas  Co.,  166  N.  T.  S.  816. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  «=»288-456. 

I.  NATURE,  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

€=s»IO(2)  (N.Y.Sup.)  Telegraph  company,  com- 
ing under  Rev.  St.  U.  S.  H  5263,  6266-5268 
(Comv.  St.  U.  S.  1916,  85  10072,  10075-10077), 
does  not  acquire  right  of  eminent  domain,  but 
a  franchise  as  to  post  roads,  and  properties 
not  owned  by  United  States,  subject  to  rights 
of  owners  of  fee. — People  ex  rel.  Postal-Tele- 
graph Cable  Co.  v.  State  Board  of  Tax  Com'rs, 
166  N.  Y.  S.  41. 

n.   COMPENSATION. 

(B)   Taklne      or      Injarinv      Property      aa 
Ground  tor  Compensntion. 

«=»84  (N.Y.)  Act  granting  right  to  fill  in  lands 
under  water  gives  inchoate  vested  interest  in  na- 
ture of  franchise,  of  which  grantee  cannot  be  de- 
prived without  compensation.— First  Const.  Co. 
of  Brooklyn  v.  State.  116  N.  B.  1020,  221  N.  Y. 
295. 

€=985  (N.Y.Sup.)  When  closing  of  thorough- 
fare, not  accepted  as  street  under  I.aiws  1895, 
c.  1006,  extingnishes  private  easements  arising 
from  ^rant.  abutting  owner  may  recover  com- 
pensation therefor. — In  re  Wallace,  Barnes,  and 
Matthews  Aves.  in  City  of  Kew  York,  166  N. 
Y.  S.  429. 

€=»85  (N.Y.Sup.)  When  closing  thoroughfare, 
not  accepted  by  city,  extinguishes  private  ease- 
ments arising  from  grant,  abutting  owner  may 
recover  compensation  therefor. — In  re  White 
Plains  Road  in  City  of  New  York,  166  N.  Y. 
S.  435. 

«=>I0I(2)  (N.'S^-Sup.)  Incidental  changes  of 
grade  of  street,  made  necessary  by  lawful  con- 
struction of  railway  below  grade  of  highway 
crossed  by  it,  give  no  claim  for  compensation  to 


abutting  owners  who  may  sastahi  injury. — Ne» 
York  Municipal  Ry.  Corp.  v.  Weber,  166  N.  T. 
S.  542. 

®=>I06  (N.Y.Snp.)  Where,  on  depressdng  road- 
bed and  building  additional  tracks  in  street,  soil 
is  deposited  on  abutting  land  and  access  tberf- 
to  is  impeded,  commissioners  have  n»  power  to 
adjust  claims  arising  therefrom. — New  York  Mu- 
nicipal Ry.  Corp.  V.  Weber,  166  N.  Y.  S.  542. 

(O)  Meaaare  and  AiBOnat. 

4=9 13 1  (N.Y.)  That  at  time  of  appropriatjon 
by  state,  claimant's  title  in  nature  of  franchi.se 
had  become  subject  to  forfeiture  might  be  daiiD- 
ed  as  an  element  in  fixing  market  value  in  ap- 
propriation proceedings.— First  Const.  Co.  of 
Brooklyn  v.  State,  116  N.  E.  1020,  221  N.  T. 
295. 

9=3 1 40  (N.Y.Sup.)  Owner  should  receive  as 
compensation  value  of  land  taken  plus  damage 
to  part  remaining  by  reason  of  severance  and 
through  use  to  which  property  taken  is  to  be  pat 
by  taker. — New  York  Municipal  Ry.  Corp.  T. 
Weber,  166  N.  Y.  S.  542. 

Lend  not  devoted  to  special  use,  divided  into 
blocks  and  lots  on  map  not  filed,  where  sales 
have  been  made  with  relation  to  streets  shown 
on  map,  should  be  treated  as  lots  and  blo<is. 
and  not  as  entire  tract,  and  consequential  dam- 
ages should  be  confined  to  that  lot,  port  of 
which  is  taken. — Id. 

€=>I47  (N.Y.)  Value  of  franchise  to  acquire  ti- 
tle to  tidelands  by  filling  in  will  not  necessarily 
be  same  as  value  of  fee,  but  will  be  value  of  land 
when  filled  in,  less  cost  of  filling. — First  Cociit. 
Co.  of  Brookyn  ▼.  State,  116  N.  E.  1020.  221  N. 
Y.  295. 

lU.  PROCEEDINGS   TO    TAKE  PROP* 
ERTT  AND   ASSESS   COM- 
PENSATION. 

€=>230  (N.Y.Sup.)  Representatives  of  dec^sed 
commissioner  in  eminent  domain  proceeding  may 
recover  compensation  for  his  services,  thoa^ 
incomplete,  where  parties  stipulate  that  testi- 
mony taken  before  commission  while  he  was:  a 
member  thereof  should  be  used  in  ascertaining 
damages. — New  York  Municipal  Ry.  Corp.  v. 
Weber,  166  N.  Y.  S.  542. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  €=»27;   Limitation  of  Actions. 
<8=»127;    Master  and  Servant,  ig=>276-41S. 

ENTRY. 

See  Trespass,  ®=>12. 

EPILEPSY. 

See  Marriage,  €=»5S. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  ^=»240. 
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EQUITY. 

Hof.  Creditor!'  Suit;  Estoppel;  Fraudnlent 
<\>DTeyances;  Injunction;  Justices  of  the 
Peace,  «S947;  Partition;  Set-Off  and  Coun- 
terdaim;    Subrogation;    Trusts. 

ESTATES. 

3ee  Descent  and  Distribution;  Executors  and 
Administrators;  Landlord  and  Tennnt;  Per- 
petuities;   Remainders;    Trusts;    Wilis. 

ESTOPPEL. 

See  Insurance,  4=9753;  Judgment,  ®=»660%- 
729;  Municipal  Corporations,  €=>247;  Tax- 
ation, $=»514. 

m.   EQinTABLE  ESTOFPEX.. 
(A)    Nature   «nd   EKaentlalB   In   General. 

^=62(2)  (N.T.Sup.)  Mere  fact  that  the  state 
issessed  a  franchise  tax  on  a  light  corporation 
iid  not  constitute  a  recognition  of  a  franchise 
)y  estoppel. — People  ex  rel.  Clements  v.  WU- 
iams,  166  N.  T.  S.  560. 

J=>62(3)  (N.Y.Sup.)  That  light,  heat,  and  pow- 
!r  corporation  used  streets  for  several  years 
ind  expended  several  millions  of  dollars  on  its 
)lant  did  not  create  a  franchise  by  estoppeL — 
•i-ople  ex  reL  Clements  v.  Williams,  166  N.  Y. 
V  ."SCO. 

S=62(4)  (N.T.Sup.)  That  part  of  plaintiff's 
daim  was  illegally  paid  by  defendant  city  with- 
lut  an  appropriation  therefor  does  not  estop 
ity  from  later  claiming  payment  was  improp- 
r  and  reimbursing  itself  for  payment  so  made 
rem  an  appropriation  subsequently  made. — 
Spencer  v.  City  of  New-  York,  166  N.  T.  S. 
77. 

IB)  Oronnda  of  Batnppel. 

S=>68(5)  (N.T.Sup.)  Insured,  suing  on  policy  of 
narine  insurance  providing  for  its  cancellation 
)y  sale  of  vessel,  was  not  estopped  to  claim 
jiat  there  bad  been  no  sale  because  it  had 
lued  for  balance  of  price  and  was  defending 
mrchaser's  action  to  recover  back  the  purchase 
noney.^jolumbia  Trust  Co.  v.  Norske  Uoyd 
ns.  Co.,  166  N.  Y.  S.  915. 
5=>78(1)  (N.Y.3up.)  Where  a  teamster  agreed 
o  work  with  his  team  for  $5  per  day,  he  could 
lot  thereafter  question  the  power  of  the  city  to 
on  tract  for  his  work  at  a  rate  less  than  the 
rdinance  provision  of  75  cents  per  hour. — 
Jrophy  V.  City  of  Buffalo,  166  N.  Y.  S.  972. 
t=5»9l(l)  (N.Y.Sup.)  Defendant  with  authority 
o  agree  to  judgment  in  settlement  of  action  by 
leople  to  recover  timber  lands  is  estopped  to 
laintain  action  to  vacate  judgment,  when  it 
ccepted  benefita  thereof,  although  judgment 
old.— People  v.  Baquette  Falls  Land  Co.,  166 
J.  "Y.  8.  474. 

es392(2)  (N.Y.Snp.)  A  gas  company,  which  for 
cvcral  years  bad  the  benefit  of  a  contract  with 
he  city,  was  thereafter  estopped  to  question 
ts  liability  thereon,  on  the  ground  that  not  it, 
.at  its  predeceeaor,  made  the  contract. — Wack- 
uhut  V.  Empire  Gas  &  Electric  Co.,  166  N.  Y. 
i.   20. 


«=>93(e)  (N.T.Sup.)  Owner  of  property  with 
knowledge  of  its  sale  for  taxes  wliich  had  been 
paid  was  bound  to  forbid  improvements  by  pur- 
chaser's grantee,  and  his  failure  to  do  so  estop- 
ped bim  from  maintaining  ejectment  against 
purchaser.— Levinson  v.  Myers,  166  N.  Y.  S.  703. 
€=395  (N.Y.)  Though  an  easement  may  not 
be  ended,  yet  by  acts  of  the  owner  of  the  domi- 
nant tenement,  or  in  certain  cases  by  his  silence 
where  it  becomes  his  duty  to  speak,  he  may  be 
estopped  from  asserting  it— Andrews  v,  Cohen, 
116  N.  E.  862,  221  N.  Y.  148. 

Owner  of  easement  was  not  estopped  to  assert 
it  by  mere  silence  or  failure  to  make  objections 
in  prior  conversations  respecting  changes  on 
building  affecting  his  easement,  where  he 
promptly  asserted  his  rights  after  such  build- 
ing began,  and  the  builder  had  knowledge  of  his 
rights. — Id. 

(D)   Hatters  Preolnded. 

®=>IOI  (N.T.Sup.)  No  title  may  be  acquired  by 
estoppel  unless  fraud  lies  at  the  base  of  the 
transaction.— Levinson  v.  Myers,  166  N.  Y.  S. 
703. 

EVICTION. 

See  Landlord  and  Temutt,  «s»179,  190. 

EVIDENCE. 

See  Constitutional  Law,  €=»311;  Criminal  Law, 
«=>317-510;  Depositiona;  Discovery;  Wit- 
nesses. 

For  evidence  as  to  partictilar  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal. 

Reception  at  trial,  see  Trial,  €=>106;  Wills, 
<8=j322. 

I.  JtrBICIAI.  KonoE. 

«s>S(2)  (N.Y.Sup.)  The  court  may  take  judicial 
notice  of  the  construction  of  an  ordinary  wood- 
en bed  and  that  slats  laid  crosswise  sometimes 
give  way.— Field  v.  Empire  Case  Goods  Co.,  166 
N.  T.  S.  509. 

4s>29  (N.T.Sup.)  The  court,  upon  demurrer, 
may  take  judicial  cognizance  of  a  public  stat- 
ute under  which  certain  legal  presumptions 
arise.— Hamburger  v,  Cornell  University,  166 
N.  T.  S.  46. 

n.  PRESUMPTIONS. 

«s>69  (N.T.)  As  contractor  for  state  had  no 
authority  to  make  change  in  plans  or  specifica- 
tions for  improvement  of  canal,  held,  that  It 
must  bo  presumed  that  agreement  made  with 
owner  of  dam  was  actually  made  by  state. — 
Whitehall  Water  Power  Co.  v.  Atlantic,  Gulf 
&  Pacific  Co.,  116  N.  E.  864,  221  N.  Y.  42.  • 

€=77 1  (N.Y.Sup.)  There  is  not  even  presump- 
tive evidence  that  a  letter  addressed  merely  to 
the  addressee  at  "New  York  City"  was  ever  re- 
ceived.— Trauts  Realty  Corp.  v.  Casualty  Co. 
of  America,  166  N.  Y.  S.  807. 


Wort 


I  in  Dec.  Dig.  A  Am.  Dl«.  Key  No.  Series  *  Indexes  see  same  topic  and  KST-NUMBBR 


Digitized  by 


Google 


Evidence 


166  NEW  TOBK  SUPPLBMBNT 


1148 


$=»83(2)  (N.T.Sup.)  In  absence  of  evidence  that 
threatened  action  of  commissioner  of  licenses 
of  New  York  City  in  revoking  license  of  theater 
where  moving  picture  film  is  to  be  shown  is  in 
bad  faith,  it  must  be  presumed  that  he  is  acting 
honestly,  in  exercise  of  fair  and  impartial  dis- 
cretion and  judgment. — Message  Photo-Flay  Co. 
V.  BeU,  166  N.  Y.  S.  338. 

ZV.  KELEVAXCY,  MATERIAX.ITY,  AHB 

OOMFETENCT  IK  OENEBAI.. 

(B)  Competency. 

«=s>IS5(8)  (N.X.Sup.)  If  one  party  introduces 
certain  letters  from  correspondence  with  the 
other  party,  the  other  is  entitled  to  have  the 
entire  correspondence  admitted. — James  Ack- 
royd  &  Song  v.  Proctor,  166  N.  Y.  S.  69. 

VH.  ADMISSIONS. 

(B)   By  PKrtlea  or  Other*  Intereated  In 

Event. 

®=»222(10)  (N.T.Sup.)  As  against  corespondent 
in  divorce,  a  letter  written  by  defendant  to,  but 
not  received  by,  corespondent,  is  inadmissible. — 
Scully  V.  Scully,  166  N.  Y.  S.  464. 

XI.    PAROL  OB  EXTRINSIC  EVXDEXOE 
AFFECTING  WRITINGS. 

(A)   Contrndletlnv*  ▼•Ttnv,  or  Adding  to 
Terms  of  written  Instrument. 

<&s>422  (N.Y.Sup.)  Evidence  to  establish  that 
note  on  its  face  payable  on  demand  was  payable 
only  after  happening  of  an  event  not  named 
therein  is  inadmissible,  as  tending  to  vary  the 
note.— Bloom  v.  Horwitz,  166  N.  X.  S.  788. 

«s»424  (N.Y.Sup.)  Rule  that  parol  evidence  is 
not  admissible  to  vary  terms  of  writing,  al- 
though strictly  applied  between  parties  thereto 
or  their  privies,  nas  no  application  between  a 
party  and  a  stranger. — Hart  v.  Fox,  166  N.  Y. 
S.  793. 

(D)  Constrnetion   or   AppUentlon    of   lann- 
vnase  o<  'Written  Inatrnment. 

4=9448  (N.Y.Sup.)  Where  b  license  to  produce 
play  was  not  ambiguous  or  uncertain,  parol 
evidence  was  not  admissible  to  explain  or  inter- 
pret—lipzin  V.  Gordin,  166  N.  Y.  S.  792. 

Xn.   OPINION  EVIDENCE. 

(A)   Conclnalona     and     Opintona     of     ^ITIt- 
neaaes  In  General. 

«=»47l(2)  (N.Y.Sup.)  In  action  for  commis- 
sions, where  testimony  as  to  orders  and  amount 
of  goods  delivered  had  been  given,  it  was  error 
to  allow  witness  to  state  that  he  had  been  in 
court  during  testimony,  had  noted  all  figures, 
and  then  to  state  what  amounts  were  "to  re- 
fresh the  jury's  memory."— Kaulbach  v.  Arthur 
Walker  &  Co.,  166  N.  Y.  S.  1062. 

(B)  Subjects  of  Bxpert  Teatlmonr. 

«=»508  (N.Y.Sup.)  Expert  testimony  of  under- 
writers  of  marine  insurance,  as  bearing  upon 
materiality  of  an  omission  to  disclose  to'  insur- 
er that  insured  had  no  risk  in  freight,  was  ad- 
missible.- Cox  t.  C.  G.  Blake  Co.,  106  N,  Y. 
S.  294. 


XIV.  WEIGHT  AND  S1TFFICIENCT. 

«=a588  (N.Y.Sup.)  In  an  action  on  an  accident 
policy,  credibility  of  witnesses,  who  testified  that 
deceased  intentionally  jumped  in  front  of  a  tra.iB 
from  a  station  platform  for  purpose  of  end  in; 
his  life,  held  for  jury. — Weil  v.  Globe  Indemnit; 
Co.,  166  N.  Y.  S.  225. 

«=>590  (N.Y.)  E}ven  the  testimony  of  an  inters 
ested  witness  cannot  be  disreganled.— <!^utant 
V.  Mason,  116  N.  E.  866,  221  N.  Y.  49. 

EXAMINATION. 

See   Execution,   «=s>370-416:     Witnesses,   ^=> 
293,  308. 

EXCEPTIONS. 

See    Deeds,   iS=»138,   145;     BaOroads,    «=>71: 
Trial,  «s>280. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s>132,  140. 

EXCESS  LIABILITY. 

See  Insurance,  <S=»332%. 

EXCISE. 

See  Internal  Bevenue. 

EXECUTION. 

See  Attachment;   Bills  and  Notes,  «=>60,  492, 
602;   Wills,  <Ss»lll,  120,  302. 

xn.   ISSITANOE,  FORM,  AND  REQXn- 
SITES  OF  WRIT. 

<g=>70  (N.Y.Sup.)  Under  Code  Civ,  Proc.  5 
1391,  held,  that  upon  application  for  execution 
against  wages,  etc.,  of  a  judgment  debtor,  no- 
tice to  employer  is  not  required. — In  re  Siegel, 
186  N.  Y.  S.  117. 

*=9I  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S  24, 
execution  in  Supreme  Court  action,  on  which 
garnishee  order  was  granted,  improperly  attest- 
ed, held  not  void  cr  voidable,  not  having  been  is- 
sued  by  special  order. — John  G.  Myers  Co.  v. 
Reynolds,  166  N.  Y.  S.  654. 

X.   SUFPI.EMENTART  PROCEEDINGS. 

4=3370  (N.Y.Sup.)  In  proceeding  Bupplemeo- 
tary  to  execution,  where  a  former  order  has  beea 
made  for  the  debtor's  examination,  but  never 
served,  and  the  return  day  baa  passed,  a  motion 
for  a  new  order  need  not  he  denied  on  the 
ground  that  the  other  is  pending. — Dorfman  v, 
Jacobs,  166  N.  Y.  S.  406. 

€=»378  (N.Y.Sup.)  The  mere  signing  of  an  or- 
der in  proceedings  supplementary  to  execution 
is  not  the  commencement  of  the  proceedings  for 
the  examination  of  the  debtor. — Dor&uan  v.  Ja- 
cobs, 166  N.  Y.  S.  403. 

4=>4'I6  (N.Y.Sup.)  In  supplementary  proceed- 
ings, held,  where  defendant  was  not  served  until 
20  minutes  before  order  was  returnable,  he 
could  not  be  found  guilty  of  willful  disol)edicnce 
and  contempt  for  not  making  return. — Levey  T. 
Rosett,  166  N.  Y.  S.  1072. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Trarts;   Wills, 
«=»736. 

X    AFPOXXTMEHT,    Q1TAUFI0ATXOK. 

AMD  TJKMUBE. 

I=>22(1)  (N.T.Sur.)  Upon  issoance  of  letters 
estamentury,  a  temporary  administrator  be- 
omes  functus  officio,  and  his  power  ceases,  ex- 
:t>t>t  as  to  accounting,  and  paying  over  and  de- 
ivering  property  in  his  hands  to  the  executor. — 
A  re  Dayton's  Estate,  166  N.  Y.  8.  951. 

^=324  (N.T.Sur.)  Undeir  treaties  between  Unit- 
d  States  and  kingdom  of  Austria-Hungary,  the 
listributive  share  of  a  resident  and  subject  of 
:ingdom  of  Hungary  in  estate  of  decedent  dying 
n  New  York  should  be  paid  to  Swedish  consul 
;encral,  the  duly  authorized  representative  of 
hat  kingdom  in  United  States.— In  re  White, 
06  M.  Y.  S.  712. 

3=326(1)  (N.Y.Snr.)  After  letters  testamenta- 
y  are  issued,  creditors  and  legatees  can  only 
ipply  for  executor's  removal  under  Code  Oiv. 
:>roc.  §  2569,  subd.  6,  on  ground  that  his  dt- 
umstances  do  not  afford  security,  and  cannot 
pply  for  order  directing  him  to  file  bond  un- 
ler  section  2564.— In  re  Cbauncey's  Estate,  166 
C.  Y.  S.  949. 

&=>29(1)  (N.T.Sur.)  Appointment  of  executor 
erminates  authority  of  temporary  administra- 
or.— In  re  Haag's  Estate,  166  N.  T.  S.  621. 
J=>35(1)  (N.Y.Sur.)  It  is  no  ground  for  re- 
noval  of  executor  under  Code  Civ.  Proc  I 
luUO,  snbd.  6,  sought  on  theory  that  his  dr- 
umstances  did  not  afford  security  to  creditors 
jid  legatees,  that  be  failed  to  appear  and  tes- 
ify  as  to  objections.— In  re  Cbauncey's  Es- 
ate,  166  N.  Y.  S.  949. 

It  is  no  ground  for  removal  of  executor  un- 
or  Code  Civ.  Proc.  i  2569,  subd.  6,  on  theory 
bat  his  circumstances  did  not  afford  security 
o  creditors  or  legatees,  that  such  persons  were 
nable  to  effect  personal  service  of  citation  on 
im. — Id. 

s=>35(l)  (N.T.Sur.)  That  the  executor  was  in- 
ebted  to  the  testator,  and  has  not  paid  the  in- 
cbtedness,  is  a  matter  for  accounting,  and  not 

ground  for  removal  of  the  executor. — In  re 
'owerg'  Estate,  166  N.  T.  S.  1007. 
=»35(6)  (N.Y.Sur.)  Where  the  ground  alleg- 
J  for  removal  of  an  executor,  that  he  resided 
ithout  the  state,  existed  at  the  time  thff  let- 
?rs  were  issued,  and  no  objection  was  then 
ii»ed,  the  will  providing  that  the  executor 
lould  give  no  bond,  the  ground  is  insufficient 
>  'nrarrant  his  removal. — ^In  re  Powers'  Estate, 
f50  N.  Y.  S.  1007. 

=>35(14)  (N.Y.Sur.)  Petition  for  removal  of 
secutor  under  Code  Civ.  Proc  S  2569,  snbd. 
,  on  groand  that  his  circumstances  did  not  af- 
>r<l  security  to  creditors  and  legatees,  must 
tate  facts,  and  is  insufficient  where  merely 
Lleging  in  words  of  statute  that  drcumstances 
f  executor  did  not  afford  security. — In  re 
hauncey's  Estate,  166  N.  Y.  8.  949. 
=»35(16)  (N.Y.Sur.)  Where  the  executor  spent 
oney  in  miaking  alterations  to  a  building  owned 


by  decedent,  whether  the  coat  thereof  should  be 
charged  to  the  principal  or  income  is  a  question 
for  the  accounting,  rather  than  in  a  proceeding 
to  remove  the  executor. — In  re  Powers'  Estate, 
166  N.  Y.  S.  1007. 

m.   ASSETS,  APPRAXSAI.,  Ain>  IN- 
VENTOBT. 

C=>67  (N.Y.Snr.)  It  is  market  price  of  mer- 
chandise at  date  of  decedent's  death  which 
should  be  taken  in  ascertaining  value  of  dece- 
dent's interest  in  firm. — In  re  Bodman's  Estate. 
166  N.  Y.  S.  714. 

Where  firm  has  accounts  receivable  and  pay- 
able for  large  sums,  it  could  not  be  said  that  firm 
has  no  good  will,  and  in  appraisement  of  deceas- 
ed member's  share  some  explanation  of  items 
should  be  made. — Id. 

Firm  leal  estate  should  be  appraised  at  market 
value  dpon  date  of  deceased  member's  death. 
—Id. 

XV.   COU.E0TION  AND  MANAOEMEKT 
OF  ESTATE. 

<A)  In   General. 

«=al24  (N.Y.Sup.)  Executors  are  agents  to  set- 
tle estate,  and,  where  there  are  two  or  more  of 
them,  tliey  are  regarded  in  law  as  one  person, 
and  acts  of  one,  involving  idinisterial  duties, 
are  deemed  acts  of  aU. — In  re  Borland,  166  N.  Y. 
S.  616. 

(B)   Heal  Property  ud  Interests  Tberein. 

«=>I33  (N.Y.Snp.)  In  view  of  Code  Civ.  Proc. 
§  1627,  and  Decedent  Estate  Law,  §  101,  in- 
terest of  heir  of  deceased  mortgagor  may  be 
extinguished  by  foreclosure  judgment,  and  defi- 
dency  judgment  may  be  entered  against  mort- 
gagor's administratrix,  made  a  party. — Budiley 

V.  Beaver,  166  N.  Y.  S.  131. 

VI.  AIXOWAXCE  Ain>  PAYMENT  OF 

CIiAIMS. 
(D)  Preaentntlon   and  Alltnranee. 

<8=>227(4)  (N.T.Sup.)  Where  executors  did  not 
reject  claim  in  writing,  in  accordance  with  Code 
Civ.  Proc.  S  2681,  but  considered  it,  held,  that 
they  waived  right  to  require  verification,  in  ac- 
cordance with  section  2677.— In  re  Dorland.  166 
N.  Y.  S.  616. 

®=>24l  (N.Y.Snp.)  Where  one  of  two  executors 
allows  claim,  prima  fade  it  establishes  its  valid- 
ity, and  it  can  be  defeated,  under  Code  Civ. 
Proc.  §  2680,  only  by  showing  that  allowance 
was  fraudulent  or  negligent.— In  re  Dorland,  166 
N.  Y.  S.  616. 

Where  claim  for  compensation  for  services 
rendered  had  been  allowed  by  one  executor, 
claimant  had  right  to  rely  upon  allowance,  and, 
until  claim  was  rejected  in  contest,  it  was  un- 
necessary for  her  to  prove  rendition  of  services 
on  which  it  was  based.— Id. 

(C)  Disputed  Claims. 
9s>252  (N.Y.Sup.)  One  contesting  claim,  allow- 
*d  by  one  of  two  executors,  has  burden  of  es- 
tablishing that  allowance  was  fraudulent  or  neg- 
ligent.—In  re  Dorland,  166  N.  Y.  S.  616. 
In    proceeding    to    contest   claim    against    es- 
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tate  held  b^  one  executor,  eyidence  held  to  war- 
rant reircbon  on  croand  that  claim  was  negli- 
gently allowed.— Id. 

VH.   DISTRIBimOlT    OF   ESTATE. 

<S=»295  (N.Y.Snp.)  Under   Code   Civ.   Proc.   H 

1819,  2688,  and  despite  section  2687,  held,  that 
a  legatee  claiming  a  specific  legacy  was  not  en- 
titled to  payment  before  expiration  of  year  after 
granting  of  letters  testamentary. — In  re  Brook- 
lyn Trust  Co.,  166  N.  T.  S.  513. 

Where  testatrix  made  bequests  to  charitable 
corporations  and  created  two  trusts  giving  chari- 
table corporations  contingent  remainders,  held 
that,  as  will  gave  corporations  only  one-half  of 
testatrix's  estate,  it  was  proper  to  decree  imme- 
diate payment  of  legacies.— Id. 

VIII.  sai.es  AITD  OONVETANOES  UK* 

DEB  ORDER  OF  OOXXRT. 

(A)  IxriieB  Antltorlsed. 

<3=>320  (N.T.Sur.)  The  creditor's  right,  having 
accrued  under  former  Code  Civ.  Proc.  {  2760, 
permitting  creditor  to  petition  for  the  sale  of 
land  within  three  years  after  issuance  of  ac- 
countant's letters,  continued  unaffected  by  re- 
peal of  such  provision  within  three  years,  in 
view  of  General  Constructioa  Law,  {  93.— In 
re  Levy,  166  N.  Y.  S.  1063. 

Z.  ACTIONS. 

<S=>438(7)  (N.Y.Sup.)  Assignor  of  judgment, 
tliougb  proper  party  defendant,  was  not  neces- 
sary party  defendant  to  action  to  enforce  junior 
jndgments  against  deceased  judgment  debtor's 
estate,  neither  assignor  nor  her  personal  rep- 
resentative having  any  interest  in  senior  judg- 
ment.—Cullen  V.  Walsh,  166  N.  Y..  S.  233. 
^=>439  (N.Y.Sup.)  Personal  representative  of 
assignor  of  senior  judgment  is  not  necessary 
party  defendant  to  action  to  enforce  junior  judg- 
ments against  deceased  judgment  debtor's  es- 
tate, on  theory  that  if  senior  judgment  is  not 
enforceable,  because  paid  before  assignment, 
there  may  be  controversy  between  assignor's 
estate,  her  assignee,  and  subsequent  assignees. 
—Cullen  V.  Walsh,  166  N.  Y.  S.  233. 

XI.  ACCOUNTING  AND  SETTI.EMENT. 
(A)  Dnty  to  Aoeonst. 

€=s>4>58  (N.Y.Sur.)  Temporary  administrator,  be- 
fore beine  required  to  pay  over  funds  to  execu- 
tor, should  be  given  opportunity  to  have  its 
accounts  judicially  settled  and  made  binding  on 
all  parties.— In  re  Eaag's  Estate,  166  N.  X.  S. 
621. 

(B)  Proeeedinsa  for  Aeeoantlnar. 

€=»470  (N.Y.Sur.)  After  appeal  by  heirs  from 
decree  probating  will  and  order  appointing  ex- 
ecutor, accounts  of  temporary  administrator 
could  not  be  judicially  settled,  unless  on  an  or- 
der, under  Code  Civ.  Proc.  8  2557  that,  pend- 
ing appeal,  the  executor  shall  exercise  powers 
of  his  office.— In  re  Dayton's  Estate,  166  N. 
Y.  S.  951. 

^=471  (N.Y.Sur.)  Where  order  is  granted  to 
executor,  under  Code  CiT.  Proc.   S  2560,  al-. 


lowing  ai^  executor  to  act  pending  appeal  from 
his  appointment,  supplemental  citation  mast  .V 
issued  to  him  before  a  decree  settlins  the  ac- 
counts of  a  temporary  administrator. — In  re 
Dayton's  Estate,  166  N.  Y.  S.  951. 
9=9471  (N.Y.Sur.)  Executors  should  obtain  th« 
necessary  citations,  under  Code  Civ.  Proc.  I 
2730,  to  persons  interested  in  the  estate  at  tb' 
time  they  filed  their  account. — In  re  Powers' 
Estate.  166  N.  Y.  S.  1008. 

(B)   Statlav.  Sottllnic,  Op«nInir,  and  Re- 
view. 

i8=»5l3(10}  (N.Y.Sur.)  In  absence  of  fraud  or 
collusion,  judicial  settlement  of  accounts  of  tem- 
porary administrator,  made  on  paying  funds  to 
executor,  held  binding  on  legatees,  though  n": 
summoned.— In  le  Haax's  Estate,  166  N.  Y.  S. 
621. 

XH.  FOREIGN  AND  ANCHXAR-T  AD- 
MINTSTBATION. 

$=3518(1)  (N.Y.)  Foreign  notarial  will,  regis- 
tered, etc.,  as  required  in  Canada,  AeU  not  "ad- 
mitted to  probate,"  within  Code  Civ.  Proc.  { 
2696,  authorisiug  ancUIary  letters  to  itsue  un 
sudi  will.— In  re  Connell's  Will,  116  N.  E.  9i>t>, 
221  N   Y    190. 

«s>5l8(4)'  (N.Y.)  Under  Code  av.  Proc.  f  2695. 
surrogate  had  no  juricdiction  to  record  will  ai.d 
grant  ancillary  letters,  where  petition  was  not 
accompanied  by  copies  of  will  and  foreign  let- 
ters, authenticated  as  prescribed  by  Decedent 
Estate  Law,  J  45.— In  re  Connell's  Will,  116  N. 
a  986,  221  N.  Y.  190. 

Although,  when  ancillary  letters  are  asked 
for  under  Code  Civ.  Proc.  {  2696,  only  creditors 
need  be  made  parties,  rhe  next  of  kin  are  not 
therefore  precluded  from  questioning  jurisdic- 
tion of  surrogate  to  grant  decree. — ^Id. 
«=»5I8(5)  (N.Y.)  Under  Code  Civ.  Proc-S  2695. 
providing  for  recording  of  foreign  will  and  let- 
ters, and  issuing  anciflary  letters  testamentaiy 
thereon,  adjudication  granting  such  letters  is  a 
"decree  in  rem"  that  the  wiU  has  been  provid- 
ed elsewhere,  binding  on  next  of  kin  if  surro- 
gate had  jurisdiction. — In  re  Connell's  WiU, 
116  N.  E.  986,  221  N.  Y.  190. 

Adjudication  granting  ancillary  letters  testa- 
mentary of  foreign  wiU  under  C>ode  Civ.  Proc. 
{  2696,  may  be  attecked  collaterally  for  want 
of  jurisdiction.— Id. 

EXEMPLARY  DAMAGES. 

See  Breach  of  Marriage  Promise,  $=>30;  False 
Imprisonment,  4=335. 

EXEMPTIONS. 

See  Taxation,  «=s>204-241. 

EX  PARTE  PROCEEDINGS. 

See  Appeal  and  Error,  ^a70. 

EXPENSES. 

See  Counties,  «s>133. 

EXPERT  TESTIMONY. 

See  Evidence,  ^=>50S. 


Digitized  by 


Google 


1151 


INDBt-DIOESf 


Food 


EXPLOSIVES. 

See  Chsrides,  €=945. 

EXPRESS  TRUSTS. 

See  Trusts,  «=94-16. 

EXTRA  WORK. 

See  Municipal  Corporations,  €s>360. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.   Cim.  UABIUTT. 

(A)    Acts  ConatltutinB  Paine  Inprlsonnent 
and  UabtUty  Tberetor. 

®=>4  (N.Y.Sup.)  To  justify  recovery  in  action 
for  false  imprisonment,  it  is  unnecessary  to 
show  lack  of  probable  cause  or  malice  in  sense 
of  ill  will  or  even  recklessness. — Jones  v.  Pick- 
ard.  106  N.  Y.  S.  721. 

(B)  Aotlona. 

^=>20(2)  (N.Y.Sup.)  In  action  for  false  impris- 
onment, partial  defense  set  forth  in  defendant's 
answer  held  not  to  comply  with  Code  Civ.  Proc. 
jl  536,  providing  that  in  action  for  personal  in- 
jury defendant  may  prove  partial  defense  set 
forth  in  answer  tending  to  mitigate  damages. — 
Jones  V.  Pickard,  166  N.  Y.  S.  721. 
€=>3I  (N.Y.Sup.)  Evidence  held  to  warrant 
verdict  for  plaintiff  in  action  arainst  railroad 
for  damages  for  false  imprisonment. — Reardon 
V.  Krie  R.  Co.,  166  N.  Y.  S.  287. 

Kvidence  that  plaintiff  was  imprisoned,  and 
subsequently  discharged,  is  prima  fade  evi- 
dence of  false  imprisonment. — ^Id. 
$=>33  (N.Y.Sup.)  Actual  wrong  done  by  false 
imprisonment  is  not  subject  to  mitigation. — 
Jones  V.  Pickard,  166  N.  Y.  S.  721. 
^=>35  (N.Y.Sup.)  In  actions  for  false  imprison- 
nipnt,  jury  may  consider  quality  of  act  com- 
plained of,  and  intent  with  which  it  was  com- 
mitted, and,  if  finding  there  was  ill  will  or 
rfckleasnpsR.  may  award  punitive  damages. — 
Jones  V.  Pickard.  166  N.  Y.  S.  721. 

Actual  wrong  done  by  false  imprisonment  is 
not  subject  to  mitigation,  but,  if  wrongdoer  can 
show  something  tending  to  excuse,  }ury  may 
consider  it  in  determining  whether  payment  of 
BniJirt  money  is  to  be  imposed.— Id. 
<g==>40  (N.Y.Sup.)  In  action  for  false  imprison- 
ment, instruction  submitting  vindictive  dam- 
ages held  erroneous. — Reardon  ▼.  ESrie  Ki.  Co., 
166  N.  Y.  S.  287. 

FALSE  PRETENSES. 

See  Larceny,  $=314. 

@=9|5  (N.Y.Sup.)  Salesman  in  charge  of  store, 
who  stated  to  purchaser  that  there  were  no  Man- 
hattan shirts,  though  sign  in  shop  window  bore 


name  Manhattan,  held  not  guilty  of  violating 
Penal  Law,  i  2.154,  snbd.  8,  as  added  by  Laws 
1914,  c.  332.— People  v.  Goldstein,  166  N.  Y.  S. 
374. 

FALSITY. 

See  Libel  and  Slander,  «=>101. 

FEDERAL  COURTS. 

See  Courts,  «=>97. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  9=»27;  Limitation  of  Actions, 
«=>127;  Master  and  Servant,  «=>276. 

FEES. 

See  Attorney  and  Client,  «s>133-ig2:  Clerks 
of  Courts,  €=:>35;  Injunction,  ^=9252:  Par- 
tition, 9=9ll4;  Sheriffs  and  Constables, 
<^=»51. 

FEE  SIMPLE. 

See  Wins,  «=)597,  601. 

FILING. 

See  Chattel  Mortgages,  <8=s>90,  192-197;  Sales, 
<S=>474. 

FINAL  JUDGMENT. 

See  Appeal,  4s»70. 

FINDINGS. 

See  Appeal,  ®=»1096,  1122;  Master  and  Serv- 
ant, €=>416:  Negligence.  ®=»142;  Reference, 
<8=>87,  88;   Trial,  <es»396. 

FIRE  INSURANCE. 

See  Insurance. 

FIREMEN. 

See  Mnnidpal  Corporations,  €a»107. 

FLOODS. 

See  Carriers,  4=»119. 

FOOD. 

See  Constitutional  Law,  <8=>20S. 

(S=»l  (N.Y.Sup.)  Agricultural  Law,  I  62,  pro- 
hibiting person  buying  milk  to  ship  to  city,  un- 
less business  transacted  at  office  in  state  and 
person  is  duly  lioensci^  as  provided  by  section 
55,  is  not  a  valid  exercise  of  police  power. — Peo- 
ple V.  Benkes  Dairy  Co.,  166  N.  Y.  S.  209. 
<e=»l  (N.Y.Sup.)  Agricultural  Law,  §{  52,  55, 
57.  prohibiting  any  person  from  buying  milk  to 
ship  to  a  city  for  consumption  or  for  manufac- 
ture into  butter,  etc.,  unless  business  is  regu- 
larly transacted  at  a  station  within  state  and 
such  person  duly  licensed,  is  unconstitutional. — 
People  ex  rel.  Levy  Dairy  Co.  v.  Wilson,  166 
N.  Y.  S.  2U. 
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®=3S  (N.T.Snp.)  TTnder  Agricultural  Law,  | 
201,  as  amended  bj  Laws  1914,  c.  494,  "Dur- 
kee's  Salad  Dresaijig  and  Meat  Sauce"  held  not 
an  article  deemed  to  be  adulterated. — People  v. 
Dnrkee,  166  N.  Y.  8.  987. 

<S=>I5  (N.Y.Sup.)  "Durkee's  Salad  Dressing  and 
Meat  Sauce"  held  not  to  fall  within  the  subdi- 
visions  of  Agricultural  Law,  |  201,  as  amend- 
ed by  Laws  1914,  c.  494,  relating  to  misbrand- 
ing food.— People  v.  Durkee,  166  N.  Y.  S.  987. 
Under  Agricaltaral  Law,  {  201,  as  amended 
by  Laws  1914,  c.  494,  "Durkee's  Salad  Dressing 
and  Meat  Sauce,"  wnich  contains  no  unwhole- 
some added  ingredients,  held  not  required  to 
bear  a  brand  indicating  its  ingredients.— Id. 
«=»I6  (N.Y.Sup.)  In  view  of  Laws  1914,  a  418, 
{  8,  revised  and  lirought  into  Agricultural  L«w 
as  section  282,  subd.  "f,"  by  Laws  1915,  c.  217, 
,  under  section  1,  subd.  "f,  regulating  grading 
'and  sale  of  'apples,  the  people  can  recover  the 

Eenalty  for  misbranding  apples  before  defendant 
as  been  convicted  in  a  criminal  case. — People 
V.  Wilson,  168  N.  T.  S.  329. 
<S=»25  (N.T.Mun.Ct)  On  the  mere  showing 
that  a  guest  in  defendant's  eating  house  who 
was  served  a  piece  of  cake  baked  and  prepared 
by  defendant,  bit  into  a  nail  in  the  cake,  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply.— Jacobs 
V.  Childs  Ck).,  166  N.  Y.  S.  79a. 

Proprietor  of  eating  house  serving  cake  padc- 
ed  and  prepared  by  it  containing  a  nail  on 
which  guest  bit  while  eating  it  held  not  liable 
for  injury.— Id. 

FORBEARANCE. 

See  Contracts,  «=>71. 

FORECLOSURE. 

See   Chattel   Mortgages,    «=»206;    Mortgages, 
<8=>417-521;    RaUroads,  «s>194,  200. 

FOREIGN  ADMINISTRATION. 

See  Executors  and  Administrators,  €=>518. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=>668. 

FOREIGN  DIVORCE. 

See  Divorce,  i^=>328. 

FOREIGNERS. 

See  Aliens. 

FOREIGN  JUDGMENTS. 

See  Judgment,  <S=>820. 

FOREIGN  WILLS. 

See  Wills,  <8=»243. 

FORFEITURES. 

See  Navigable  Waters,  <&=>37. 

FORMER  ADJUDICATION. 

See  Judgment,  <8=>660V^-72d. 


FRANCHISES. 

See  Bstoppel,  ^=>02;  Municipal  Corporations, 
<S=9680,  681;   Taxation,  «=>8,  378. 

FRAUD. 

8ef>  Bills  and  Notes,  9=»605:  False  Pretenses: 
Fraudulent  Gonveyasces;  Insurance,  ^9272. 
292;  Judgment,  «s>511,  820;  Larceny,  «=> 
14;    Marnage,  <S=>60. 

I.  D'SCEPTIOW  OOHS'l'ITU'l'lJIO 

FBAUP.  AMP  I.IABIIJT7 

THEREFOR. 

<3=»3  (N.Y.)  The  essential  elements  of  de<«eit 
are  representation,  falsity,  scienter,  deoepti'>n. 
and  injury.— Ochs  v.  Woods,  117  N.  E.  305,  221 
N.  Y.  335. 

^S3l6  (N.T.Snp.)  Concealment  of  facts,  mak- 
ing of  secret  profits,  and  false  reports  held  to 
constitute  false  representations,  which,  if  in- 
ducing cause  of  purchase  of  railroad  stock, 
would  entitle  purchaser  to  recover  damages 
from  officers  making  representations. — Niles  v. 
Yoakum.  166  N.  Y.  S.  94. 
^=>20  (N.Y.)  A  false  representation  is  not 
cognizable  by  law  as  deceit  unless  it  is  believed 
and  relied  upon  as  an  inducement  to  action, 
but  if  it  contributed  to  the  foundation  of  pl.iin- 
titl'a  determination  to  accept,  it  was  deceiving, 
although  other  inducements  may  have  p:irtici- 
patPd.— Ochs  V.  Woods,  117  N.  E.  305,  221  N. 
Y.  336. 

9=325  (N.Y.)  Where  defendant  promised  plain- 
tiff that  if  he  got  him  a  tenant  for  a  theater  he 
would  enter  into  a  written  contract  to  give  him 
a  commission  and  induced  him  by  false  state- 
ments to  take  a  contract  from  an  inaolvcnt 
corporation  in  substitution,  plaintiff  was  in- 
jured by  the  false  statements. — Ochs  v.  Woods, 
117  N.  E.  305,  221  N.  Y.  335. 

n.  ACTioirs. 

(O   KTldenoe. 

4=358(1)  (N.Y.)  In  an  action  for  deceit,  evi- 
dence hrld  to  warrant  findings  of  representa- 
tion, falsity,  scienter,  deception,  and  injury, 
where  defendant  promised  to  enter  into  a  con- 
tract and  induced  plaintiff  to  take  the  contract 
of  an  insolvent  corporation  in  place  of  it.— 
Ochs  V.  Woods,  117  N.  E.  305.  Sai  N.  Y.  335. 
«=»58(4)  (N.Y.)  It  does  not  require  very 
strong  proof  to  establish  reliance  on  deception, 
and  it  may  be  inferred  from  the  circumstances 
attending  the  transaction.— Ochs  t.  Woods,  11~ 
N.  E.  305,  221  N.  Y.  335. 

(D)  Damasea. 

«S359(1)  (N.Y.)  The  measure  of  damages  for 
deceit  is  indemnity  for  the  actual  loss  sustained 
as  the  direct  result  of  the  wrong,  and  where 
plaintiff  was  induced  by  deceit  to  substitute  a 
good  debtor  for  an  insolvent  one,  the  measure 
of  damages  was  the  difference  in  value  of  tlie 
right  he  abandoned  and  the  one  he  got.— Ochs 
V.  Woods,  117  N.  B.  305,  221  N.  Y.  335. 

(B)  Trial,  Judataseat,  sad  KeTtew. 

9=64(5)  (N.Y.)  Testimony  on  cross-examina- 
tion of  plaintiff  in  a  deceit  case  that  he  did  nut 
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take  defendant's  vbrd  for  •nything,  cannot  be 
deemed,  aa  a  matter  of  law,  a  retraction  of  di- 
rect examination  that  be  took  defendant's  word 
that  a  corporation  whoss  contract  was  substi- 
tuted for  defendant's  was  solvent. — Ochs  r. 
Woods,  117  N.  E.  305,  221  N.  Y.  385. 

FRAUDS.  STATUTE  OF. 

-V.  AGBEEMEZfTS  NOT  TO  BE  FEB. 

FORMED  WITHIX  OKE  "TEAB 

OK  DURING  UFETIME. 

€=>49  (N.T.Sup.)  Oral  agreement  by  insurance 
agent  to  keep  a  three-year  fire  policy  renewed 
was  not  void  under  statute  of  frauds. — Struzew- 
ski  V.  Farmers'  Fire  Ins.  Co.,  106  N.  Y.  S.  302. 

VH.   SAUBS  OF   GOODS. 

(O)   Gt-rlna;  Baraeat  or  Part  PayaneBt. 

«=»95(1)  (N.X.Sup.)  An  oral  contract  for  the 
purchase  of  an  automobile  is  taken  out  of  the 
statute  of  frauds  by  the  payment  by  plaintiff 
of  $50  as  part,  of  the  purchase  price.— Mosko- 
witz  V.  White  Bros.,  166  N.  T.  S.  16. 

vm.  REQUISITES  AND  SUFFXOIENCT 
OF  WRITING. 

<E=»I13(3)  (N.T.Sup.)  ^n  order  blank,  furnish- 
ed to  salesmen  for  selling  automobiles,  and 
marking  the  price  and  the  deposit  required 
containing  all  the  terms  of  die  sale,  and  signed 
by  plaintiff  and  defendant's  sj^esman,  is  a 
sufficient  memorandum  in  writing  under  the 
statute  of  frauds. — Moskowitz  v.  White  Bros., 
166  N.  Y.  S.  15. 

X.  PLEABINO,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

<3=9l48(l)  (N.T.Sup.)  Pleading  on  written  con- 
tract, and  farther  alleging  oral  negotiations 
merely  to  show  what  was  done  under  written 
contract,  held  not  to  state  cause  of  action  on 
oral  contract,  within  statute  of  frauds. — De  Hoff 
T.    Aspegren,  166  N.  T.  S.  1019. 

®=»I52(1)  (N.T.Sup.)  Where  it  does  not  appear 
from  complaint,  either  that  contract  is  oral  or 
for  more  than  one  year,  defendant,  to  avail  him- 
self of  statute  of  frauds,  must  plead  it. — Gottlieb 
V.   Gins.  166  N.  Y.  S.  1041. 

Where  plaintiff  pleaded  contract  to  be  per- 
formed within  a  year,  but  testified  to  a  contract 
within  statute,  defendant  could  interpose  the 
statute  as  a  defense,  though  not  originally  plead- 
ed-— Id. 

FRAUDULENT  CONVEYANCES. 

See  Assignments  for  Benefit  of  Creditors,  4=3 
228. 

IX.   RIGHTS   AND   riABILITIES  OF 

PARTIES  AND   PURCHASERS. 

(A)  Orlarlmal  Parties. 

e=>  172(2)  (N.T.Sup.)  Action  to  set  aside  a  con- 
veyance as  fraudulent  cannot  be  maintained  by 
the  one  making  it,  and  so  not  where  he  is  the 
real  party  in  interest,  and  the  plaintiff  only 
nominal.— Lynch  v.  Jones,  166  N.  T.  S.  1047. 


FUNDS. 

See  Guardian  and  Ward,  ®s>65. 

GAME. 

fl=»l  (N.Y.)  Limitations  on  property  right  to 
game  deprive  no  person  of  his  jiroperty,  since 
he  previously  had  no  property  risht  therein. — 
People  V.  Clair,  116  N.  E.  868,  221  N.  Y.  108. 
^sS'/g  (N.T.)  It  is  within  the  police  power  of 
the  state  to  make  such  laws  as  will  best  pre- 
serve game  animals,  birds,  and  fish  adapted  for 
consumption  of  food,  or  other  similar  useful 
purpose.— People  v.  Clair,  116  N.  E.  868,  221 
N.  Y.  108. 

4=34  (N.Y.)  The  CcMiservation  Law  was  intend- 
ed to  preserve  the  natural  resources  of  the  state, 
including  game  birds^  enumerated  therein,  and 
to  prevent  "pot  huntintt."— People  v.  Clair,  116 
N.  E.  868,  221  N.  Y.  108. 

Such  construction  ■  of  the  Conservation  Law 
should  be  adopted  as  appears  most  reasonable 
and  best  suited  to  accomplish  its  purpose. — Id. 
*=»7  (N.Y.)  Where  prohibited  game  is  ordered, 
prepared,  and  served  as  food  in  a  hotel  where 
meals  are  served  a  la  carte,  this  will  constitute 
a  "sale,"  in  violation  of  the  Conservation  Law,  i 
180.— People  v.  Clair,  116  N.  E.  868,  221  N.  Y. 
108. 

The  service  of  prohibited  game  as  a  part  of  a 
table  d'hote  meal  is  necessarily  a  sale  of  such 
game,  prohibited  by  Conservation  Law,  {  180. 
— Id. 

Persons  who  have  game  in  their  rightful  pos- 
session within  the  terms  of  Conservation  Law 
may  in  good  faith  giv£  the  same  away  or  serve 
the  same  to  an  invited  guest. — Id. 
4=99  (N.Y.)  Where  game  is  served  independent- 
ly of  a  regular  hotel  meal,  question  of  wheth- 
er service  was  a  gift  or  a  sale,  in  violation  of 
Conservation  Law,  may  be  one  of  fact— People 
V.  Clair,  116  N.  E.  868,  221  N.  Y.  108. 

GARNISHMENT. 

See  Attachment ;  Execution;  Trusts,  4=>151. 

GAS. 

See  Contracts,  4=>71;  Injunction,  ^=>50;  Mu- 
nicipal Corporations,  4='247. 

4=3 1  (N.Y.Snp.)  The  requirements  of  a  uni- 
form system  of  keeping  accounts  for  all  gas 
corporations,  prescribed  by  Public  Service  Com- 
mission under  authority  of  Public  Service  Law, 
8  66,  have  force  of  law. — People  ex  rel.  Kings 
County  LighUng  Co.  v.  Straus,  166  N.  Y.  S. 
106. 

Although  the  Pnblic  Service  Commission  may 
not  dictate  as  to  how  money  of  a  public  serv- 
ice corporation  shall  be  disbursed,  it  could  re- 
quire as  a  condition  precedent  to  issue  of  bonds 
by  a  gas  company  that  company  apply  to  reserve 
from  such  issue  an  amount  equal  to  that  which 
it  had  spent  from  its  depreciation  fund.— Id. 

Public  Service  Commission  cannot,  without 
independent  proceeding,  as  a  condition  prece- 
dent to  its  consent  to  a  bond  issue,  make  an  or- 
der requiring  gas  company  to  change  its  system 
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of  aocounting  on  basis  of  its  depreciation 
charge  from  that  adopted  by  company  under 
law  and  earlier  order  of  Commission. — Id. 
e=»l4(l)  (N.Y.Sup.)  If  a  contract  between  the 
city  and  the  gas  and  electric  company  for  serv- 
ice at  stipulated  i-ates  is  valid,  it  may  be  en- 
forced by  the  consumers.— Waclcenhut  v.  Em- 
pire Gas  &  Electric  Co.,  166  N.  X.  S.  29. 

GENERAL  MANAGER. 

See  Corporations,  ®=»507. 

GERMANS. 

See  War,  «=»10. 

GIFTS. 

See  Charities. 

I.  INTER  VIV08. 

9s>5(3)  (N.T.Siip.)  Bequefl;  to  trustee  for  l)ene- 
fit  of  school  district,  with  directions  that  not 
more  than  $1,500  be  annually  paid  to  it,  to  be 
used  in  payment  of  teachers'  salaries,  forever,  on 
condition  that  equivalent  amount  is  expended 
during  year  on  buildings,  apparatus,  and  better- 
ments, is  not  absolute  gift,  but  valid  trust,  where 
trust  fund  will  not  produce  more  than  $1,500 
annually.— In  re  Sayre's  Will,  166  N.  T.  S.  499. 
«=»49(1)  (N.Y.)  One  who  claims  a  gift  of  per- 
sonalty from  a  person  since  deceased  has  the 
burden  of  establishing  it  by  a  fair  preponder- 
ance of  the  evidence. — Coutant  v.  Mason,  116 
.  N.  E.  866,  221  N.  Y.  49. 

Evidence  held  to  make  a  prima  facie  showing 
that  plaintiff  was  the  donee  of  a  gift  of  furni- 
ture from  her  husband,  since  deceased. — Id. 

GRADE  CROSSINGS. 

See  Railroads,  «=>99. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 
I.   REQXnSITES  AlfD  VALIDITY. 

^=>5  (N.Y.)  Where  additional  interest,  agreed 
to  be  paid  by  corporation  after  default,  was  not 
usurious  as  to  it,  F.,  who  guaranteed  payment 
thereof,  was  liable. — Union  Estates  Co.  v.  Ad- 
lon  Const.  Co.,  116  N.  E.  984,  221  N.  T.  183. 

n.  CONSTRVCTIOir  Aim  oferatiok. 

^=s»27  (N.Y.Sup.)  Where  guaranty  agreement 
and  agreement  for  liquidation  of  affairs  of  bank, 
executed  on  same  day,  referred  to  each  other, 
agreements  should  be  read  together  to  ascertain 
intent  of  parties  to  guaranty  agreement. — As- 
sets Realization  Co.  v.  Roth,  166  N.  Y.  S.  388. 
<g=»36(l)  (N.Y.Sup.)  Bank  stockholders,  who 
signed  guaranty  agreement  executed  pursuant 
to  liquidation  agreement  with  another  bank, 
held  to  have  rights  of  sureties  entitled  to  strict 
performance  of  liquidation  agreement  by  liqui- 
dator before  they  could  be  subjected  to  liabil- 
ity, and  are  not  responsible  to  liquidator's  re- 


ceiver or  purchaser  from  him  on  spectilation.— 
.\s8et8  Realization  Co.  v.  Roth,  166  N.  Y.  S. 

388. 

GUARDIAN  AND  WARD. 

See  Partition,  «=>114. 

in.   CVSTODT  Aim  CAB3S  OF  WARD'S 
FERSOK  AND  ESTATE. 

$s>2S  (N.Y.Sup.)  Letters  of  guardianship  are 
a  trust,  being  granted  by  the  Surrogate's  Court 
because  of  confidence  reposed  in  the  grantee  him- 
self.—In  re  Pinchefski.  166  N.  Y.  S.  204. 
9=»6S  (N.Y.Sup.)  Guardian  is  not  guarantor  of 
safety  of  funds,  and  does  not  warrant  safety 
under  all  drcumstancta  and  against  all  con- 
tingencies, accidents,  or  misfortunes;  he  is 
only  bound  to  employ  diligence  of  prudent  men 
of  diaeretion  and  intelligence. — la  te  Pinchefski 
166  N.  Y.  S.  20i. 

Father,  general  guardian  of  minor  son,  injur- 
ed by  street  railway,  who  delegated  to  his  at- 
torney duty  of  investing  funds  recovered  from 
road,  attorney  absconding  with  them,  held  liable 
to  his  son. — Id. 

Guardian  can  employ  attorney  to  ooUect  claim 
of  ward,  but  after  money  has  been  collected  it 
is  guardian's  duty  to  keep  control  himself. — Id. 

GUARDS. 

See  Master  and  Servant,  4=s>12]. 

GUESTS. 

See  Innkeepers. 

HALF  SISTER. 

See  Descent  and  Uistribution,  «=»35,  41. 

HARMLESS  ERROR. 

See  Appeal,  <89>1060-1070;  Criminal  Law,  €=> 
1165,  1172. 

HAZARDOUS  EMPLOYMENT. 

See  Master  and  Servant,  ^=9361. 

HEALTH. 

See  Mandamus,  $=>S7,  99:  Physicians  and  Sur- 
geons, $s>6;   Poisons;   Statutes,  ^=>1S1. 

I.  BOARDS  OF  HEALTH  AND  SAN- 

ITARY OFFICERS. 

i8=»8  (N.Y.Sup.)  Thongh  board  of  health  of 
city  of  New  York  has  authority  to  adopt  sani- 
tary ordinances,  particular  sections  of  Sanitary 
Code  not  specifically  ratified  by  I^egislature  are 
open  to  attack  for  unreasonableness. — R.  Foag- 
era  &  Co.  v.  City  of  New  York,  166  N.  Y.  S. 
248. 

II.  REGUIiATIONS  AND  OFFENSES. 

$=932  (N.Y.Sup.)  Under  Tenement  Hon^e  Art 
§§  75,  100  (now  Consol.  Laws.  c.  61,  {$  69.  «>i, 
and  section  5  as  amended  by  Laws  1903.  c.  ITU. 
S  3  (now  section  5),  held,  that  plans  for  chancinj 
outdoor  privies  of  tenement  house  to  indoor  w»- 
ter-closets  most  be  in  compliance  with  Bectian 
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75,  insuring  approTal  under  •ection  121  (now 
section  120).— Kiesel  v.  Grain,  168  N.  T.  S.  456. 

<®=>32  (N.Y.Sup.)  Under  Tenement  Hotise  Act,  I 
TO.  a  tenement  building  cannot  be  altered,  if 
such  alterations  would  make  one  or  more  of  its 
rooms  contain  less  than  TO  square  feet  of  floor 
area  regardless  of  whether  such  alteration  would 
improve  the  light  and  ventilation. of  such  rooms. 
—People  ex  rd.  Krekler  v.  Butler,  166  N.  I,  8. 
407. 

<S=>32  (N.Y.Mag.Ct.)  Building,  on  lot  20  by 
lOO  feet,  being  four-story  brick  structure,  de- 
signed for  four  families,  one  on  each  floor,  was 
a  "tenement  house,"  within  Tenement  House 
Law.— People  an  complaint  of  Hickey  v.  White- 
low,  166  N.  Y.  S.  141. 

In  prosecution  ■  for  violating  Tenement  House 
Ijtiyr,  statute  should  be  strictly  construed;  but 
it  must  receive  same  construction,  whether  in- 
volved In  strictly  penal  proceeding  or  not. — Id. 

Alterations  in  four-story  tenement  house,  con- 
sisting in  making  provision  for  two  families  on 
floor,  instead  of  one,  were  not  "reconstruction" 
or  re-erection"  of  buUding  as  whole,  within 
Tenement  House  Iaw.— Id. 

Alcove  room,  within  Tenement  House  Law, 
%  Go,  relative  to  alcoves  and  alcove  rooms,  is 
room  with  alcove. — Id. 

Under  Tenement  House  Law,  §  65,  relative  to 
alcoves  and  alcove  rooms,  alcove  must  conform 
to  requirements  of  law,  and  room  must  also,  ei- 
ther as  whole  or  as  to  any  subdivisions.— Id. 

Tenement  House  Law,  f  65,  relative  to  al- 
<-nves  and  alcove  rooms,  is  to  be  read  with  sections 
(j2  and  72,  forbidding  creation  or  construction  of 
new  rooms  without  windows;  section  65  aiming 
to  define  room,  and  Laws  1906,  c.  250,  merely 
amending  pre-existing  provision  to  redefine  ex- 
pressions used. — Id. 

Under  Tenement  House  Lew,  §  93,  providing 
that,  in  houses  erected  before  and  after  April 
lO,  1901,  there  shall  be  window  in  water-closets, 
etc.,  owner  of  tenement  house  was  required  to 
have  window  in  water-closet  compartments, 
though  house  was  built  before  statute  took 
effect— Id. 

In  view  of  Tenement  House  Law,  §}  93,  99, 
providing  that  in  every  tenement  house  here- 
after erected  there  shall  be  separate  water-closet 
in  separate  compartment  within  each  apartment, 
held  not  bo  affect  premises  erected  previous  to 
act.— Id. 

Word  "hall,"  as  used  in  Tenement  House  Law, 
I  72,  may  be  inferred  to  mean  public  hall  bnly ; 
word  having  been  so  used  in  report  to  legislative 
committee  of  1900.— Id. 

Where  owner  of  tenement  house,  accommodat- 
ing family  on  each  floor,  in  making  each  floor 
accommodate  two  families,  made  bathroom  ac- 
cessible from  former  public  hall,  former  private 
hall,  so  connected  with  public  hall,  lost  identity, 
and  became  part  of  public  hall,  and,  not  being 
separated  by  door,  is  not  to  be  deemed  separate 
hall,  within  meaning  of  Tenement  House  Law, 
S    66.— Id. 

Where  there  was  only  one  apartment  on  each 
floor  of  tenement  house,  extension  of  hall,  being 
shut  off  from  stair  hall,  was  within  an  apart- 
ment, -and  was  a  "private  hall." — Id. 

Where,  by  taking  away  door  in  old  hall  in 


tenement  house,  extension  was  made  freely  ac- 
cessible, alteration  was  not  within  sui)crficial 
limits  of  existing  structure,  and  old  public  ball, 
though  pre-existing,  was  re-created,  so  as  to 
come  within  requirement  of  Tenement  Mouse 
I^jiw,  g  72,  as  to  hall  "thereafter  erected."- Id. 

No  administrative  officer  can  mako  legal  alter- 
ations in  tenement  house  that  are  in  fact  illegal 
by  Tenement  House  Law,  S  4,  providing  that  no 
tenement  house  can  at  any  time  be  altered,  so  as 
to  be  in  violation  of  provisions  of  chiipter.— Id. 

Purchaser  of  tenement  house,  illegally  altered 
by  predecessor,  by  maintaining  premises  so  un- 
lawfully altered,  violated  Tenement  House  Law, 
but  not  willfully,  though  no  notice  of  violations 
was  served  on  him. — Id. 

HEARING. 

See  Assignments  for  Benefit  of  Creditors,  «=» 
396 ;   New  Trial,  <8=5>157 ;   Vcnne,  «=»72. 

HEIRS. 

See  Descent  and  Distribution. 

HEROIN. 

See  Poisons,  €=94. 

HIGHWAYS. 

See  Dedication;  Ehninent  Domain,  $=:»101;  Mu- 
nicipal Corporations,  <S=>C54-703. 

HOME  GUARD. 

See  Corporations,  «s»3;   Militia,  «3»22. 

HOSTILE  POSSESSION. 

See  Adverse  Possession,  €=»62. 

HUSBAND  AND  WIFE. 

See  Divorce;   Marriage;    WiUa,  ^=9782. 

VII.   OOMMUMITV   PROPERTY. 

«=>246  (N.Y.)  Provision  of  French  Code  as  to 
establishment  of  community  by  nonexistence  of 
contract  held  limited  to  marriages  between 
French  subjects,  or,  if  not  between  French  sub- 
jects, to  marriage  celebrated  in  France. — In  ra 
James'  Will.  116  N.  E'.  1010,  221  N.  Y.  242. 

In  proceeding  by  ancillary  executrix  to  ac- 
count, held,  that  she  was  bound  to  affirmatively 
show  applicability  of  French  Code  as  to  legu 
community  in  support  of  her  claim  thereunder. 
— Id. 

Vm.    SEPARATIOir    AND    SEPARATE 
MAnrTENAHCE. 

€=>278(1)  (N.Y.Sup.)  Separation  agreement, 
not  providing  for  wife's  support,  is  contrary 
to  Domestic  Relations  Law,  {  51,  relating  to 
powers  of  married  women,  and  is  void,  as  a 
married  woman  cannot  contract  to  relieve  her 
husband  from  his  liability  to  support  her. — 
Reischfield  v.  Reischfield,  166  N.  Y.  S.  898. 
<S=»278(2)  (N.Y.Sup.)  While  separation  agree- 
ments, made  while  the  parties  are  living  to- 
gether,  are   generally   void,   yet  where   imme- 
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dlate  separation  is  contemplated,  and  in  fact 
occurs,  a  separation  agreement  containing  rea- 
sonable provision  for  tlie  wife's  support  is  valid. 
— Reischfield  v.  Reischfield,  166  N.  T.  S.  898. 
*=>279(1)  (N.Y.Sup.)  Contracts  of  separation 
are  scrutinized  carefully,  and  enforced  only  so 
far  as  necessary  to  preserve  the  substantial 
rights  of  the  parties,  and  will  not  be  so  con- 
strued as  to  effect  a  permanent  separation,  when 
a  different  construction  is  possible. — Carl  v. 
Carl,  166  N.  Y.  S.  961. 

A  clause  in  a  separation  contract,  "that  each 
of  them  will  not  interfere  •  •  •  with  each 
other  in  the  future,"  did  not  imply  forever,  nor 
deprive  the  parties  of  the  right  of  terminating 
the  agreement,  and  the  same  was  abrogated  by 
the  husband  requesting  bis  wife's  return. — Id. 
«=9283(2)  (N.Y.Sup.)  Where  husband  and 
wife,  while  living  together,  executed  separation 
agreement  and  voluntarily  separated,  and  wife 
left  bis  house  and  did  not  return,  or  offer  to 
return,  there  was  no  abandonment  by  the  hus- 
band.—Reischfield  T.  Reischfield,  166  N.  Y.  8. 
898. 

Where  wife  voluntarily  leaves  husband  after 
separation  agreement,  and  does  not  offer  to  re- 
turn, and  refuses  to  do  so,  he  is  under  no  ob- 
ligation to  support  her.  and  she  is  not  entitled 
to  separation  on  ground  of  his  nonsupport 
— Id. 

IDENTITY. 

See  Abatement  and  Revival,  ®=»8,  9;  Names, 
«s»14. 

ILLEGITIMATE  CHILDREN. 

See  Bastarda. 

IMPEACHMENT. 

See  New  Trial,  «s>106. 

IMPLIED  CONTRACTS. 

See  Work  and  Labor. 

IMPRISONMENT. 

See  False  Imprisonment 

IMPROVEMENTS. 

See  Estoppel,  €=>93;  Landlord  and  Tenant, 
®=»159;  Mechanics'  Liens;  Municipal  Cor- 
porations, €=70,  288-455;  Taxation,  ^=» 
220. 

€=>4(1)  (N.Y.Sup.)  A  stranger  may  not  expend 
money  in  improving  the  land  of  another  and  ask 
indemnity  therefor  against  the  owner  whether 
snch  owner  knew  or  was  Ignorant  of  the  ex- 
penditure.—Levinson  T.  Myers,  166  N.  Y.  S.  703. 

INCOME. 

Sec  Wills,  <8=»684,   728. 

INCUMBRANCES, 

See  Partition,  €=>S8;  Vendor  and  Purchaser, 
«=»130. 


INDEMNITY. 

See  Banks  and  Banking,  9=»99;  Gnaranty; 
insurance,  €=3612,  514;  Judgment.  €=>099; 
Principal  and  Surety. 

€=>9(1)  (N'.Y.Mun.Ct.)  Generally  one  who  gives 
an  undertaking  to  indemnify  a  surety  company 
is  not  liablt  for  premiums  due  on  the  bond. — 
Kew  England  Equitable  Ins.  Co.  v.  Empire  Atli- 
Ictic  Club  of  America.  166  N.  Y.  S.  1025. 

Under  an  agreement  to  indemnify  a  surety 
company  "from  any  loss  whatsoerer  •  •  • 
by  reason  of  the  execution  of  the  bond  herein 
applied  for,"  the  obligor  was  not  liable  for  the 
premium  which  the  pnncipal  failed  to  pay.— Id. 

INDEMNITY  INSURANCE. 

See  Insurance,  C=»512,  514. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  ^»991, 

INDEX. 

See  Chattel  Mortgages,  e=>90. 

INDICTMENT  AND  INFORMATION. 

n.  FIIfDINO  AMD  FXUNO  OF  IWDICT. 
MENT  OR  PBESEimCEKT. 

€=9 1 5(5)  (N.Y.Gen.Sess.)  Where  indictment  un- 
der "Donnelly  Anti-Trust  Law"  (General  Busi- 
ness Law,  {{  340,  341)  was  set  aside  as  ii«>t 
charging  a  crime,  with  an  order  for  resnbmis- 
sion,  new  indictment  will  not  be  aef  aside  for 
jury's  failure  to  ro-examine  witnesses  before 
finding  it.— People  v.  Baff.  166  N.  Y.  S.  lo'fi. 

On  granting  a  motion  to  set  aside  an  indict- 
ment, with  leave  to  resubmit  the  charge  to  the 
grand  jury,  the  same  procedure  should  be  fol- 
lowed as  where  a  demurrer  is  laid  to  an  indict- 
ment with  like  leave. — Id. 

VI.  JOIMBER  OF  PARTIES.  OFFEHS- 

ES,  AND  ooumrs,  DVPLicrrr, 

AMD   EI.ECTION. 

€=>130  (N.Y.Sup.)  Indictment,  first  count  of 
which  charged  burglary,  the  second  larceny,  and 
the  third  receiving  stolen  property,  held  de- 
murrable, because  charging  more  than  one 
crime.— People  v.  May,  166  N.  Y.  S.  351. 

Vn.   MOTION  TO  QUASH  OR   DIS. 
MISS,   Ain>  DEMURRER. 

i&=3l37(4)  (N.Y.Sup.)  Where  competent  evi- 
dence before  grand  jury  is  insufficient  to  estab- 
lish crime  charged,  indictment  should  be  dis- 
missed.— People  V.  Brenneaaer,  166  N.  Y.  S. 
801. 

Charge  for  criminally  receiving  stolen  prop- 
erty held  not  supported  by  evidence  before  grand 
jury.— Id. 

Evidence  before  grand  jury  held  sufficient  to 
show  that  blueprints  charged  to  have  been  stoU-o 
by  defendant  had  element  of  value  essential  tt> 
crime  of  grand  larceny. — Id. 

Evidence  before  grand  ^ury  fccJd  sufficient  !•> 
warrant  it  in  finding  indictment  for  grand 
larceny  in  first  degree. — Id. 
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<S=>I37(4)  (N.T.Gen.Sess.)  Inaictment  for  mo- 
nopoly of  poultry  business  in  parta  of  city  of 
Xcw  York,  found  under  "Donnelly  Anti-Trust 
Law"  (General  Business  Law.  H  340,  341),  will 
be  set  aside,  where  evidence  did  not  support  al- 
Icsations  that  defendants  controlled  75  per  cent. 
of  such  business,  or  show  what  part  of  business 
thoy  controlled.— People  v.  Baff,  166  N.  Y.  S. 
13C. 

INDORSEMENT. 

Se«  Bills  and  Notes,  i&=>280-36d. 

INDUSTRIAL  COMMISSION. 

Se«    Master    and    Servant,    «=>416-418. 

INFANTS. 

See  Adoption;  Bastards;  Coiirti,  4s>163; 
Guardian  and  Ward. 

m.   PROPERTT  AlTD  OONVETANOES. 

€=>3I(1)  (N.Y.Sup.)  Where  infant  conveyed 
real  estate  by  warranty  deed,  infirmity  in  gran- 
tee's title  existed  from  moment  he  took  deed, 
and  infant's  interest  after  grantee  bad  mortgag- 
ed property  was  not  subject  to  mortgage,  but 
her  subsequent  disaffirmance  related  back  to  ex- 
ecution of  deed. — Oneida  County  Savings  Bank 
of  Borne  v.  Saunders.  166  N.  Y.  S.  280. 
^=337  (N.T.)  In  absence  of  statute,  a  court 
dues  not  possess  power  to  order  a  sale  or  mort- 
Ka^iuK  of  an  infant's  real  property.— In  re 
O-DonneU,  116  N.  E.  1001,  221  N.  Y.  197. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See  Trade-Marks  and  Trade-Names,  4=»8& 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  <g=s>856-S05. 

INJUNCTION. 

See  Chattel  Mortgages,  €=3256;  Corporations, 
<8=>123;  Landlord  and  Tenont,  «=5»2!)9;  Mu- 
nicipal Corporationn.  <S=»906;  Waters  and 
"Water  Courses,  «=9l58%. 

X.    N ATTTRE  AND   GROUNDS  IN   GEN- 
ERA!.. 
(B)   Gronnds  of  Relief. 

^=»M  (N.Y.)  Appropriation  by  state  of  abso- 
lute ownership  of  dam  and  water  held  not  to 
wnrrant  presumption  that  state  intends  to  de- 
prive owner  of  privileges  under  agreement  be- 
tween owner  and  state's  contractor,  or  entitle 
owner  to  enjoin  trespass  until  he  is  deprived  of 
some  privilege. — Whitehall  Water  Power  Co.  v. 
Atlantic.  Gulf  &  Pacific  Co.,  116  N.  B.  864,  221 
N.  y.  42. 


1^=322  (N.Y.Sup.)  Taxpayer's  right  to  main- 
tain action  for  injunction  to  restrain  issuance 
of  building  permit  by  superintendent  of  build- 
ings was  not  affected  by  issuance  of  permit  after 
action  was  begun. — ^Altschul  v.  Ludwig,  166  N. 
Y.  S.  529. 

«=>23  (N.Y.)  Although  plaintiff  mav  have  legal 
title  to  property,  equity  will,  at  times,  refuse 
mandatory  injunction  merely  for  purpose  of 
protecting  technical  right,  where  detendant  has 
acted  innocently,  and  when  it  will  produce  great 
public  or  private  mischief. — Andrews  v.  Cohen, 
116  N.  E.  862,  221  N.  Y.  148. 

n.   SUBJECTS  OF  PROTECTION  AND 
REUEF. 

(B)  Property,  Conveyances,  tuid  Incnm- 
brances. 

€=»56  (N.Y.Sup.)  Trade  secrets,  such  as  com- 
position of  patent  medicine,  are.  property,  and 
will  be  protected  by  courts  against  unauthor- 
ized disclosure.— E.  Fougera  &  Co.  v.  City  of 
New  York,  166  N.  Y.  S.  248. 

(O)  Contracts. 

«=»59(1)  (N.Y.Sup.)  Where  the  landlord  pend- 
ing the  lease  of  the  second  story  of  a  building 
changed  the  stairway,  the  tenant's  reme<ly  for 
resulting  injuries  was  by  an  action  for  damages, 
and  not  by  injunction  after  completion  of  the 
work.— Ginsburg  v.  P.  W.  Woolworth  &  Co., 
166  N.  Y.  S.  494. 

<g=»59(2)  (N.Y.Sup.)  The  mere  fact  that  a  gas 
and  electric  company  filed  a  petition  under  Pub- 
lic Service  Commissions  Law,  §  71,  to  fix  its 
rates,  does  not  ijrevent  a  proceeding  for  an  in- 
junction prohibiting  change  of  rates  agreed  upon 
in  a  contract  with  the  city.— Wackenhut  v.  Em- 
pire Gas  &  Electric  Co.,  166  N.  Y.  S.  29. 

(B)   Pnbllc  Olllcera  and  Boards  and  Mn- 
nfelpalltfea. 

«S=977(1)  (N.Y.Sup.)  Greater  New  York  Char- 
ter, g  641,  as  amended  by  -^aws  1014,  c.  475, 
and  Code  of  Ordinances  of  City  of  New  York, 
c.  3,  art.  2,  §  31,  delegate  to  commissioner  of 
licenses  authority  to  issue  and  revoke  licenses 
according  to  his  judgment  and  discretion,  exer- 
cised impartially  and  in  good  faith,  in  which 
ease,  if  there  is  room  for  honest  difference  of 
opinion,  his  discretion  cannot  be  controlled  col- 
laterally by  injunction. — Message  Photo-Play 
Co.  V.  Bell,  166  N.  Y.  S.  338. 
«=85(2)  (N.Y.Sup.)  Equity  has  jurisdiction  to 
award  injunction  in  favor  of  the  election  board 
to  restrain  enforcement  of  Acts  1917,  c.  202,  pro- 
viding for  an  election  commissioner  on  the 
ground  that  it  is  a  local  and  special  act  despite 
the  fact  that  incidentally  the  complainants  may 
retain  office  through  such  writ — Vroman  v. 
Fish,  166  N.  Y.  S.  539. 

m.  ACTIONS  FOR  nrJTTNGTIONS. 

®=3|27  (N.Y.Sup.)  In  action  to  enjoin  commis- 
sioner of  licenses  of  New  York  from  re- 
voking license  of  theater  in  which  birth  con- 
trol film  was  to  be  shown,  it  was  immaterial 

that  plaintiff  proposed  voluntarily  to  restrict 
admission    to    adults,    a    regulation    it    might 
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change  at  any  time.— Message  Photo-Play  Co.  ▼. 

Bell,  166  N.  Y.  S.  338. 

®=>I27  (N.Y.STip.)  In  action  to  enjoin  issnance 
of  building  permit  contrary  to  Building  Code, 
evidpnce  that  board  of  examiners  considered 
building  reasonably  safe  if  altered  according  to 
plans  approved  held  immaterial.— Altschul  t. 
Ludwig,  166  N.  Y.  S.  529. 
$=3l28  (N.Y.Sup.)  In  action  to  enjoin  com- 
missioner of  licenses  of  Xew  York  from  revok- 
ing license  of  theater  in  which  birth  control 
film  was  to  be  shown,  evidence  hcid  insufficient 
to  show  that  action  of  commissioner  would  con- 
stitute abuse  of  discretion,  or  would  be  capri- 
cious, arbitrary,  or  founded  on  erroneous  in- 
formation, etc.— Message  Photo-l'lay  Ca  v. 
Bell,  106  N.  Y.  S.  338. 

XV.  PBELIMINART  AND  INTEIU.OOtr> 
TORT  nrJUN OTIONS. 

(A)   Gronnda'and  Proceedlnara  to  Procvre, 

«=>I5I  (N.Y.Sup.)  Merits  of  action  to  enjoin 
commissioner  of  licenses  of  New  York  City  from 
revoking  license  of  theater  in  which  moving  pic- 
ture is  to  be  shown  should  not  be  determined 
on  conflicting  affidavits,  nor  should  tcmporaiy 
injunction  issue  against  official  in  whom  law 
has  vested  duty  of  acting  in  premises.— Message 
Photo-Play  Co.  v.  Bell,  166  N.  Y.  S.  338. 

<B)  Contlnnlns.  Modlfrtnn,  VmemUag.  or 
Ulaaolvinar. 

«=»l86a)  (N.Y.)  Under  Code  Civ.  Proc.  8  1990, 
as  amended  by  Laws  1804,  c.  90,  defendant  city 
was  not  liable  for  damages  from  injunction  se- 
cured by  it  pending  suit  against  plaintiff,  where 
there  was  no  provision  in  injunction  that  city 
should  be  liable  in  damages  not  exceeding  spec- 
ified sum. — City  of  Yonkers  v.  Federal  Sugar 
Refining  Co.,  116  N.  E.  998,  221  N.  Y.  206. 

Vm.  UABIUTIES  ON  BONDS  OR 
UNDERTAKINGS. 

€=>252(4)  (N.Y.Sup.)  Plaintiffs,  who  were  un- 
successful in  preventing  consolidation  of  two 
companies,  held  not  liable  to  bondholder  for  dif- 
ference between  interest  on  bonds  of  one  compa- 
ny and  consolidated  bonds,  during  period  injunc- 
tion prevented  proceeding  with  proposed  ex- 
change.— Continental  Securities  Co.  v.  New  York 
Cent.  R.  Co.,  166  N.  Y.  S.  491. 
«=>252(6)  (N.Y.Sup.)  Where  stockholders  sued 
railroad  and  nine  of  its  directors  to  enjoin  con- 
solidation with  another  company  and  directors 
filed  point  answer,  allowance  of  $15,000  counsel 
fees  m  favor  of  directors,  injunction  being  dis- 
missed, is  excessive  and  shonld  be  reduced  to 
$2,500. — Continental  Securities  Go.  v.  New  York 
Cent  R.  Co..  166  N.  Y.  S.  491. 

INNKEEPERS. 

€=»ll(6)  (N.Y.Sup.)  Where  an  overcoat  is 
checked  at  a  rpst:iuraut,  the  restaurant  is  not 
liable  as  bailee  for  the  loss  of  a  purse  and  con- 
tents in  the  pocket  thereof,  luless  it  has  actual 
notice  of  their  presence  therein.— Robin  t.  Col- 
aizzi,  166  N.  Y.  S.  978. 

INNOCENT  PURCHASERS. 

See  Bills  and  Notes,  e=s>339-359,  497. 


INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  Baiik- 
rupbv;    Banks  and  Banking,  ^=»77. 

INSPECTION. 

See  Corporations,  ®s»lSL 

INSTRUCTIONS. 

To  jury,  we  Trial.  «=>234-296. 

INSURANCE. 

Sec  Contracts,  ^s^lO;  Corporations,  ^=>^'>: 
Death,  «=»2,  4;  Frauds,  Statute  of,  «=»49; 
Master  and  Servant,  «ss>383,  385. 

m.   INS1TRANOE    AGENTS    AND 

BROKERS. 

<B)  AsenoT  tor  AvpIlc«Bt   or   Inanred. 

®=3ll2  (N.Y.Sup.)  In  action  for  premium _  on 
renewal  policies  insuring  plate  glass  against 
breakage,  held  that  insured  after  accepting  ben- 
efits of  policies,  could  not  deny  his  agent's  au- 
thority to  renew,  although  agent  had  been  guilty 
of  fraud. — United  States  Fidelity  &  Goarantj 
Co.  v.  Kaufman,  166  N.  Y.  S.  746. 

V.   THE  CONTRACT  IN  GENERAL. 
<A>  Katare,  HeaolalteB,  aad  Validltr. 

«=>  149(1)  (N.Y.Sup.)  Upon  reasonable  notice, 
or  if  premiums  were  not  paid  within  a  reason- 
able nme,  insurer  could  terminate  agent's  oral 
agreement  to  keep  renewed  a  fire  policy. — Stra- 
zewski  V.  Farmers'  Fire  Ins.  Co.,  166  N.  Y.  S. 
362. 

Insured  could  terminate  by  notice  at  any  time 
a  fire  insurance  agent's  oral  contract  to  keep  a 
policy  renewed. — Id. 

Where  agent  agreed  to  keep  renewed  a  thr<>«- 
year  fire  policy,  upon  execution  of  renewal,  it 
was  his  duty  to  ascertain  that  insur^  had 
moved  to  another  address. — Id. 
<&=>  145(2)  (N.Y.Sup.)  Where  insured  purchas- 
ed property  from  insurance  agent,  he  could  re- 
ly on  agent's  promise  to  keep  fire  poUcies  re- 
newed, in  absence  of  notice. — Strnzewski  v. 
Farmers'  Fire  Ins.  Co.,  166  N.  Y.  S.  362. 

Statutory  insurance  law  does  not  prohibit 
making  of  oral  contract  by  an  agent  to  keep  a' 
three-year  fire  policy  renewed. — Id. 
<3=s>  145(3)  (N.Y.Sup.)  That  payment  of  pre- 
miums was  not  exacted  immediately  upon  issu- 
ance of  a  renewal  fire  policy  did  not  neniU-r 
agent's  oral  contract  to  keep  policy  renewe<l 
void.— Strnzewski  v.  Farmers'  Fire  Ins.  Co.,  166 
N.  Y.  S.  362. 

(B)  ConstrnctloB  and   Operatloa. 

«=9l46(2)  (N.Y.Sup.)  In  construing  accident 
policy,  cOurt  is  not  warranted  in  bro<id<-nin; 
liability  by  writing  in  words,  where  natunl 
meaning  of  language  employed  is  plain  and  un- 
ambiguouB.— Weil  v.  Globe  Indemnity  Go~  Wi 
N.  Y.  S.  225. 

«=»I46(3)  (N.Y.Sup.)  Contract  of  marine  in- 
surance prepared  by  insurer  will  be  construe.i 
strictly  against  it,  and  a  constru?tion  workini 
a  forfeiture  will  not  be  given  to  it,  unless  d 
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other  is  permissible  from  the  language  naed. 
— Columbia  Trust  Co.  y.  Norske  Uoyd  Ins. 
Co.,  166  N.  Y.  S.  915. 

«S=>179i/2  (N.Y.Sup.)  Provisions  of  policies  of 
life  insurance  held  intended  to  create  a  perma- 
nent trust  fund  for  the  beneficiaries,  so  that  nei- 
ther the  insured  nor  bis  assignee  could  borrow 
upon  them  to  the  full  loan  value  thereoL — Cap- 
lin  V.  Penn  Mut.  Life  Ins.  Co.,  166  N.  Y.  S. 
675. 

VI.  PBEBfOXTMS,  DUES,  .AND  ASSESS- 
BIENTS. 

€=>I8I  (N.Y.Sup.)  If  insured  gave  notice  to 
terminate  agent's  oral  contract  to  keep  renewed 
a  fire  policy,  after  issuance  of  a  new  policy, 
insurer  would  be  entitled  to  premium. — Struzew- 
ski  V.  Farmers'  Fire  Ins.  Co.,  166  N.  Y.  S. 
362. 

Vn.  ASSIGNXCEirT  OB  OTHEB  TBAKS- 
FER  OF  POLIOT. 

^=3203  (K.Y.Sap.)  Beneficiary  under  life  insur- 
ajiee  policy  takes  a  vested  interest  thereunder 
when  issued,  and  where  there  is  no  right  to  rev- 
ocation, or  change  of  beneficiaries,  insured  can- 
not, by  assignment  or  other  act,  invalidate  or 
destroy  policy. — Caplin  v.  Penn  Mut.  Life  Ins. 
Co.,  166  N.  Y.  S.  6T5. 

vm.   CAXCELIiATION,     SUBBENBEB, 
ABANDONUEirr,   OR  RESCIS- 
SION OF  POUOT. 

€=3240  C^.Y.)  Letter  from  insured  to  insurer, 
fitating  that  he  wi.sbed  policy  canceled  at  once, 
held  a  sufficient  notice  of  cancellation,  within 
Insurance  Law,  §  122. — Gately-Haire  Co.  v. 
Niagara  Fire  Ins.  Co.  oJ  City  of  New  York, 
lie  N.  E.  1015,  221  N.  Y.  162. 

Under  Insurance  Law,  §  122,  a  written  request 
by  insured  that  a  policy  be  canceled  effected  a 
cancellation  at  once,  without  any  action  by  the 
insurer. — Id. 

Tinder  Insurance  Law,  §  122,  and  provision  of 
fire  policy,  insured's  request  that  policy  be  can- 
celed held  to  effect  a  cancellation,  though  policy 
was  not  surrendered  and  unearned  premium  was 
not  returned. — Id. 

®=>249  (N.Y.Sup.)  Dvidence  in  insurer's  action 
to  reform  certificate  of  marine  insurance  on 
"coal"  by  substituting  words  "coal,  including 
freight,"  as  intended,  on  ground  of  mistake  in  as- 
sumption that  freight  insured  tiad  actually  been 
paid,  in  view  of  nondisclosure  of  contrary  fact, 
held  to  require  cancellation  of  certificate. — Cox 
V.   C.  G.  Blako  Co.,  166  N.  Y.  S.  294. 

IX.  AVOIDANOE  OF  POLIOT  FOR  MIS- 
REPRESENTATION, FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

rB)   Matters   Relatlnar   to   Property   or   In- 
terest Ineored. 

<S=»272  (N.Y.Sup.)  Whether  suppression  of 
facts  as  to  marine  risk  arises  from  fraud,  or 
merely  from  mistake,  negligence,  or  accident, 
I>olicy  may  be  avoided  on  ground  that  insurer 
has   been   deceived,  and   not  that   insured   has 


intended  to  deceive.— Coi  v.  C.  G.  Blake  Co., 
166  N.   Y.  S.  294. 

(C)   Matter*   Relatlns   to    Peraoa    Inanred. 

<g=5292  (N.Y.Sup.)  Where  insured,  applying  for 
life  insurance,  application  forming  part  of  pol- 
icy, falsely  answered  he  had  not  been  treated  for 
alcoholitim,  the  false  answer,  material  to  the 
risk,  voided  the  policy.— Doherty  v.  Mutual  Life 
Ins.  Co.  of  New  York,  166  N.  Y.  S.  838. 

X.  FORFEITURE  OF  POUOT  FOB 
BREACH  OF  PROMISSORY  WAR- 
RANTY. COVENANT,  OR  CONDITION 

(B)  Matters   Relatlnir  to   Property    or   In- 

terest  lasared. 

<8=>328(5)  (N.Y.Sup.)  Agreement  for  sale  of 
insured  vessel,  with  delivery  of  possession,  re- 
taining title  until  payment  of  price,  held  not  a 
sale  or  transfer  to  other  ownership,  within  pol- 
icy of  marine  insurance  providing  for  cancella- 
tion of  policy  on  that  ground.— Columbia  Trust 
Co.  V.  Norske  Lloyd  Ins.  Co.,  166  N.  Y.  S.  91.5. 
<S=>332"/4  fNew,  vol.  14  Key-No.  Series] 

(N.Y.Sup.)  Where  automobile  accident 
policy  did  not  preclude  settlement  by  owner  for 
excess  liability,  held,  that  he  had  right  to  pro- 
tect himself  with  respeit  to  such  liability  with- 
out consulting  defendant,  and  defendant's  with- 
holding of  consent,  either  in  good  or  bad  faith, 
was  immaterial. — McAle^ian  v.  Massachusetts 
Bonding  &  Ins.  Co.,  166  N.  Y.  S.  184. 

Xm.  EXTENT  OF  I.OSS  AND  UABII^ 
ITY   OF  INSURER. 
(A)  Marine  Imsnraaoe. 

®=>475  (N.Y.Sup.)  A  valued  policy  is  one  in 
which  the  valuation  of  a  vessel  is  agreed  upon 
by  the  parties  thereto,  which  valuation  is 
binding  upon  them  as  to  the  amount  recov- 
erable under  the  policy  in  case  of  loss.— Colum- 
bia Trust  Co.  V.  Norske  Lloyd  Ins.  Co.,  166  N. 
Y.  S.  915. 

A  valued  policy  of  marine  insurance  is  in 
the  nature  of  a  contract  to  pay  liquidated  dam- 
ages, under  which  insured  cannot  recover  more 
than  amount  of  the  policy,  and  the  insurer  can- 
not defend  on  ground  that  property  was  worth 
less  than  the  valuation. — Id. 

Under  policy  of  marine  insurance,  treated  as 
contract  of  indemnity,  fact  that  insured,  for 
purpose  of  first  group  of  insurance,  valued 
vessel  at  certain  amount  would  not  defeat  his 
recovery  from  any  source  of  more  than  that 
amount  in  case  of  loss,  where  his  actual  loss 
was  greater.— Id. 

(C)  Qnarnnty    and    Indemnity   Insurance. 

®=»5I2  (N.Y.Sup.)  Though  contract  of  indem- 
nity insurance  gives  insurer  exclusive  right  to 
control  defense  of  any  action  against  insured  for 
personal  injuries,  there  is  implied  oblii^ntion 
that  insurer  exercise  good  faith. — Brunswick 
Realty  Co.  v.  Frankfort  Ins.  Co.,  166  N.  Y.  S. 
36. 

^=»5I4  (N.Y.Sup.)  Automot»le  owner,  insured 
against  loss  on  account  of  accidents,  policy  im- 
posing no  obligation  to  settle  outside  of  court. 
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held  without  cause  of  action  againRt  insurer  to 
recover  $750  contributed  by  insured  to  amount 
paid  claimant  by  insurer  in  Hettlement  of  suit. 
—Levin  V.  New  Bngland  Casualty  Co.,  166  N. 
X.  S.  1055. 

(R)  Accident    and   Health   Insuranee. 

4(=>527  (N.Y.Sup.)  In  action  on  accident  policy, 
as  platform  of  a  subway  station  is  not  a  public 
conveyance,  it  was  error  to  permit  recovery  of 
double  indemnity  upon  theory  that  injury  was 
sustained  by  insured  "while  in  or  on  a  public 
conveyance,  including  the  platform,  steps,  or 
running  board  thereof,  provided  by  a  public 
carrier  for  passenger  service." — Weil  ▼.  Globe 
Indemnity  Co.,  166  N.  Y.  S.  225. 
$=>527  (N.Y.Sup.)  Insured,  injured  while  alight- 
ing from  taxicab,  which  he  had  engaged  for  cer- 
tain trip,  could  not  recover  double  indemnity, 
under  policy  providing  therefor  in  case  of  injury 
on  public  conveyance  provided  by  common  car- 
rier for  passenger  service. — Anderson  v.  Fidelity 
&  Casualty  Co.  of  New  Xorli,  166  N.  X.  S.  6^. 

XIV.   NOTICE   AND   PROOF   OF  LOSS. 

9=>543  (N.Y.Sup.)  No  cause  of  action  existed 
until  the  beneficiary  made  proofs  of  death. — Con- 
nor V.  New  York  Life  Ins.  Co.,  166  N.  Y.  S. 
985. 

XVin.  ACTIONS    ON    POUOIES. 

iS=»6l2(2)  (N.Y^.Sup.)  Action  by  the  beneficiary 
of  a  life  policy  before  proofs  of  death  are  fur- 
nished is  premature.— Connor  v.  New  Yorlt 
Life  Ins.  Co.,  166  N.  Y.  S.  985. 
$=9635  (N.Y.Sup.)  Complaint,  in  action  by  hold- 
er of  indemnity  policy,  held  to  sufiiciently  allege 
insurer's  bad  faith  in  control  of  defense  of  ac- 
tion against  insured  whereby  he  suffered  judg- 
ment for  amount  greater  than  policy. — Bruns- 
wick Realty  Co.  v.  Frankfort  Ins.  Co.,  106  N. 
Y.  S.  36. 

<e='640(2)  (N.Y.Sup.)  In  suit  on  life  policy, 
where  insurer  did  not  plead  insured's  misrepre- 
sentation in  answer  to  a  question  relating  to 
whether  he  had  ever  been  treated  in  any  asylum 
or  sanatorium,  such  misrepresentation  cannot  be 
considered.— Doherty  v.  Mutual  Life  Ins.  Co.  of 
New  York,  160  N.  Y.  S.  838. 
«=>643(1)  (N.Y.Sup.)  In  action  on  a  fire  pti- 
icy,  amendment  to  complaint,  so  as  to  allege 
agent's  oral  contract  to  renew  policy,  held  not 
erroneous.— Struzcwski  v.  Farmers'  Fire  Ins. 
Co.,  166  N.  Y.  S.  362. 

^=>646(7)  (N.Y.Sup.)  In  action  on  accident 
policy,  where  cause  of  death  was  either  accident 
or  suicide,  and  there  is  no  evidence,  law  pre- 
sumes that  death  was  accidental. — Weil  v.  Globe 
Indemnity  Co.,  106  N.   Y.   S.   225. 

In  an  action  on  an  accident  policy,  evidence 
that  the  deceased  intentionally  jumped  in  front 
of  a  train  from  station  platform  for  purpose 
of  ending  his  life  held  to  cast  upon  plaintiff 
burden  of  meeting  defendant's  affirmative  de- 
fense that  deceased  committed  suicide,  as  bur- 
den to  show  accidental  death  was  on  plaintiff 
on  whole  case. — Id. 

<8=»665(3)  (N.Y.Sup.)  In  suit  on  life  policy, 
evidence  hcM  sutiicicnt  to  sustain  finding  thnt 
insured  had  been  treated  for  alcoholism, — Do 


herty  v.  Mutual  Life  Ins.  Co.  of  New  York,  106 
N.  y.  S.  838. 

^(=3668(12)  (N.Y.Sup.)  In  an  action  on  an  ac- 
cident policy,  whether  deceased  committed  sui- 
cide by  jumping  in  front  of  train  held  for  jury. 
—Weil  V.  Globe  Indemnity  Co.,  166  N.  Y.  S. 
226. 

XX.   MUTUAL   BEITEFIT  XHSinftAKCE. 
(D)  Forfeiture  or  Saapeaaton. 

«=3753(2)  (N.Y..Sup.)  Under  constitution  of  fra- 
ternal benefit  society,  held,  local  accountant, 
in  receiving  dues,  was  agent  of  society  rather 
than  of  local  lodge.— Nies  t.  Protected  Home 
Circle,  166  N.  Y.  S.  426. 

(F)  Actlona  (or  Beneflta. 

®=>825(2)  (N.Y.Sup.)  Whether  custom  was  es- 
tablished by  agent  of  fraternal  benefit  society, 
for  years,  accepting  from  member  payment  of 
dues  quarterly,  in  middle  of  quarter,  whereby,  by 
waiver  or  estoppel,  she  was  in  good  standinc, 
though  constitution  required  payment  monthly, 
held  question  for  jury. — Nica  T.  Protected 
Home  Circle,  166  N,  Y.  S.  42a 

INTENT. 

See  Contracts,  «=»147;  Statutes,  «=>1S1,  1S4; 
WUls,  <^»439,  440,  487. 

INTEREST. 

See  Bills  and  Notes,  ^=»3(X);  Corporations.  e=> 
430;  Mandamus,  9s»23;  Municipal  Con>i>- 
rations,  «s»1002;  Usurr:  Witnesses,  «=>36a 

X.  RIOHTS  AND  LIABIUTIEB  IN 
OENERAIk 

9s>6  (N.YO  Agreement  to  pay  additional  in- 
terest of  17  per  cent,  after  default  in  mortgas;? 
held  not  to  create  penalty,  but  contractual  ob- 
ligation to  pay  interest. — Union  BJstates  Co.  v. 
Adlon  Const.  Co.,  116  N.  E.  984,  221  N.  Y. 
183. 

m.  TIME  AND  COMFITTATIOH. 

€s»50  (N.Y.Sup.)  If  the  employer,  in  an  action 
for  commissions,  tenders  the  amount  due  anil 
pays  it  into  court,  the  servant  cannot  reonxer 
interest  accruing  after  the  tender. — Hoffman  v. 
Rose  Dress  Co.,  166  N.  Y.  S.  172. 

Where  the  employer,  in  an  action  for  com- 
missions, tenders  and  pays  into  court  an  insuf- 
ficient amount  as  payment  in  full,  the  servant 
can  nevertheless  recover  interest — Id. 

INTERMEDIATE  COURTS.  , 

See  Appeal,  esolOM,  1095. 

INTERNAL  REVENUE.  > 

<^=»2  (N.Y.Sup.)  If  federal  estate  tax.  lrap<i«4 
by  Act  Cong.  Sept  8,  1018,  tit  2,  is  direct  tai. 
it  is  void,  as  violative  of  Const  U.  S.  art  1.  i  '■'. 
subd.  4,  providing  no  direct  tax  shall  be  levj.il. 

unless  in  proportion  to  census In  re  Sherman's 

Estate.  16(5  N.  Y.  S.  19. 

<S=38  (N.Y.Sup.)  Tax  imposed  by  Act  Conr. 
.  Sept  8,  1916,  tit  2,  entitled  "Eattte  Tax,"  in 
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view  of  sections  201,  208,  held  to  be  upon  trans- 
fer of  net  estate,  and  not  upon  separate  succes- 
sions to  property  of  each  legatee  or  distributee. 
—In  re  Sherman's  Estate,  166  N.  Y.  S.  19. 

INTERNATIONAL  LAW. 

See  Aliens;   War. 

INTERROGATORIES. 

See  Discovery. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See    Certiorari,    9s>21;    Constitutional   Iiaw 
<g=>e2,  240,  277,  306. 

II.   0ONSTITITTIOirAI.ITT  OF  ACTS 
AND  ORDINANCES. 

<S=»I5  (N.Y.Sup.)  Laws  1017,  c.  521.  authoriz- 
ing suspension  of  pt'ivileges  under  liquor  tax 
certificate  so  as  to  prohibit  licensee  from  dispos- 
ing of  liquors  he  had  on  band  when  it  became  a 
law,  is  unconstitutional. — People  ex  rel.  Doscber 
V.   Sisson,  166  N.  Y.  S.  781. 

IV.  LICENSES  AND  TAXES. 

®=»4€i/2  (N.Y.Sup.)  One  who  became  the  own- 
er of  real  property  in  the  city  was  a  taxpayer, 
within  Liquor  Tax  Law,  as  amended  by  Laws 
1917,  c.  62.3,  requiring  the  commissioner  under 
the  Liquor  Tax  Law  to  be  a  taxpayer,  since  he 
was  liable  to  pay  the  tax. — In  re  Kersburg,  166 
N.  Y.  S.  900. 

Under  Liquor  Tax  Law,  |  8,  snbd.  9c  (3), 
as  amended  by  Laws  1017,  c.  623,  as  to  du- 
ties of  the  commission,  its  designation  of 
places  where  liquors  may  be  sold  is  not  invali- 
dated by  setting  out  the  names  of  the  license 
holders  at  certain  addresses  under  the  list  of 
those  where  liquor  shall  not  be  sold,  and  by 
setting  out  at  the  same  addresses  names  of  oth- 
er persons  who  shall  be  permitted  to  sell  liq- 
.■nors  there. — Id. 

Fraud  of  commissioners  in  designating  places 
for  sale  of  liquors  must  be  proved  by  a  fair 
preponderance  of  evidence  by  facta  and  not  by 
conclusions  of  witnesses. — Id. 
«S=»46i/2  (N.Y.Sup.)  Liquor  Tax  Law,  §  8,  as 
amended  by  Laws  1917,  c.  623,  as  to  designat- 
ing places  for  sale  of  intoxicating  liquors,  does 
not  require  an  apportionment  as  nearly  as  pos- 
sible to  the  number  of  places  then  licensed,  but 
Tests  a  discretion  in  the  board,  and  its  deter- 
mination, in  the  absence  of  abuse  of  such  dis- 
cretion, is  final.— In  re  Hiekey,  166  N.  Y.  S. 
974. 

In  the  absence  of  abuse  of  its  discretion  by 
the  local  board,  the  state  excise  commissioner 
has  no  power  to  desi^ate  the  places  to  be  cer- 
tified for  the  sale  of  hquor,  unless  the  local  com- 
mission fails  to  designate  the  places. — Id. 


'8=»4«i/j  (N.Y.Sup.)  trnder  Laws  1917,  c.  623. 
and  Liquor  Tax  Law,  §  8,  subd.  1,  commission- 
ers' failure  to  observe  proportion  as  to  num- 
ber of  places  for  traffic  in  liquor  between  a  vil- 
lage and  the  town  left  designation  thereof  to 
state  commissioners  of  excise,  and  relator, 
whose  place  was  not  designated,  could  not  con- 
tinue in  liquor  traffic. — People  ex  rel.  Gstalter 
V.  Sisson,  166  N.  Y.  S.  1009. 

«=>I06(1)  (N.Y.Sup.)  Laws  1917,  c.  521,  au- 
thorizing excise  commissioner  to  suspend  privi- 
leges under  liquor  tax  certificates  in  prescribed 
areas,  does  not  apply  to  grocer  licensed  to  sell 
liquor  only  if  it  is  not  to  be  drunk  on  premises. 
—People  ex  rel.  Doscher  v.  Sisson,  166  N.  Y.  S. 
781. 

«=9l08(9)  (N.Y.Sup.)  TJnder  Liquor  Tax  Law, 
§  27,  subd.  2,  providing  for  cancellation  of  liq- 
uor certificate  upon  order  to  show  cause,  etc., 
court  cannot  take  advisory  verdict  although  Code 
Civ.  Proc.  §  971,  provides  court  may  take  ad- 
visory verdict  where  parties  are  not  entitled 
to  jury  trial.— In  re  Sisson,  166  N.  Y.  S.  521. 

Since  amendment  of  Liquor  Tax  I^aw,  Laws 
1896,  c  112,  f  28,  prescribing  procedure  for  liq- 
uor certificate  cancellation,  by  Laws  1905,  c. 
680,  the  court  cannot  appoint  referee  to  take 
evidence  upon  application  therefor. — Id. 

<3=»I08(10)  (N.Y.Sup.)  Certiorari  is  proper 
remedy  to  review  action  of  excise  commissioner 
in  issuing  order  suspending  privileges  of  holder 
of  liquor  tax  certificates  and  prohibiting  him 
from  selling  alcoholic  beverages. — People  ex  rel. 
Doscher  v.  Sisson,  166  N.  T.  S.  781. 

Vm.   CRIMINAL  PROSECUTIONS. 

<8=>242  (N.Y.Sup.)  Liquor  Tax  Law,  §  36, 
providing  a  fine  for  selling  intoxicating  liquors, 
and  adding,  "and  shall  also  be  imprisoned,  etc.,- 
requires  that  one  convicted  be  imprisonedl— 
People  ex  rel.  Hirschberg  v.  Seeger,  166  N.  Y. 
S.  913. 

INTOXICATION. 

See  Insurance,  4=»292. 

INVENTION. 

See  Patents. 

JITNEY. 

See  Carriers,  «=»303. 

JOINDER. 

See  Executors  and  Administrators.  i3=»439; 
Indictment  and  Information,  €=3i30;  Par- 
ties, «=932. 

JUDGES. 

See  Criminal  Law,  <3=>655;  EHections,  i3=s>22; 
Justices  of  the  Peace;   Trial,  «s>29,  313. 

I.  APPOINTMENT,  QVAUFIOATION, 
AND  TENURE. 

<g=>l  (N.Y.Sup.)  The  surrogates  are  judicial 
officers  of  the  state,  so  that  they  are  not  obliged 
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to  furnish  to  the  comptroller  the  information 
required  by  Greater  New  York  Charter,  $  149a, 
88  added  by  I^ws  1906,  c.  190,  as  to  duties 
and  hours  of  th?ir  ofllcea — Prendergast  r.  Cohal- 
an,  166  N.  Y.  S.  26:1. 

The  surrogates  are  not  withiji  Greater  New 
York  Charter,  i  149a,  as  added  by  Laws  1906, 
c.  190,  requiring  certain  reports  from  every  per- 
son, official,  board,  commission,  or  corporation 
receiving  or  disbursing  moneys  from  the  city 
or  counties  therein  for  public  purposes,  and 
need  not  make  the  reports  therein  required.— Id. 

JUDGMENT. 

See  Action,  C=a64  ;  Courts,  ®=3l89 ;  Creditors* 
Suit;    Pleading,  «=»350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal. 

IV.   BT  DEFAtTXiT. 
<B)  Openlaar  or  Setting  Aalde  Default. 

«=>  143(12)  (N.Y.Sup.)  Where  defendant,  think- 
ing that  he  had  all  day  in  which  to  ille  answer, 
did  not  get  to  office  of  attorneys  until  office 
of  municipal  clerk  closed  for  filing,  held,  un- 
conditional denial  of  motion  to  set  aside  default 
was  improper. — Schwartz  v.  Marcos,  166  N.  Y. 
S.  727. 

<S=>I45(2)  (N.Y.Sup.)  Papers,  on  defendants' 
motion  to  open  default  and  set  aside  judgment 
for  plaintiJs  entered  after  inquest,  which  did 
not  set  forth  any  facts  tending  to  establish  a 
meritorious  defense,  were  defective. — Derrico  v. 
Jones,  166  N.  Y.  S.  732. 

«=»I45(2)  (N.Y.Sup.)  On  application  to  excuse 
default,  defendant  must  show  facts  establishing 
meritorious  defense,  and  affidavit  of  merits  is 
not  sufficient.— Page  v.  Yohalen,  166  N.  Y.  S. 
1053. 

«=9l59  (N.Y.Sup.)  Order  opening  defendant's 
default  in  serving  answer  held  error,  where  af- 
fidavits upon  which  order  was  granted  were 
made  by  persons  having  no  knowledge  of  the 
defense  to  the  negligence  claimed. — Ehrenstein 
v.  Goldberg  &  Grcenberg,  Inc.,  166  N.  Y.  S. 
1022. 

€=»I60  (N.Y.Sup.)  Allegation,  in  moving  affi- 
davits in  support  of  defendants'  application  to 
excuse  default,  that  deponent,  from  documents 
in  his  possession,  was  satisfied  that  defendants 
had  good  and  substantial  defense  on  merits, 
was  not  good  as  affidavit  of  merits. — Page  v. 
Yohalen,  166  N.  Y.  S.  1053. 
«s>l67  (N.Y.Supi)  In  view  of  repeated  de- 
faults which  defendant  had  permitted  to  be 
taken  against  him,  judgment  should  not  be  va- 
cated unless  he  gives  adequate  security  for 
costs.— Globe  Indemnity  Co.  v.  flnkelstein,  166 
N.  Y.  S.  745. 

XI.  COI.I.A'niRAL  ATTACK. 

<B)  OroanAs. 

i@=35ll  (N.Y.Sup.)  Fraud  in  procuring  defend- 
ant's submission  to  judgment  is  one  of  grounds 


on  which  judgment  of  domestic  court  may  be 
impeached.— Goldstein  t.  Goldstein,  166  N.  Y. 
S.  1074. 

zrv.   OOHOI.U8rVENE8S    OF   ASJITSI- 

OATIOV. 

CA)  Jadsakenta   Conelaalire  la    Ocneral. 

«=>660</2  (N.Y.Sup.)  Where  either  party  to 
void  judgment  renaered  on  agreement  seeks 
to  assert  rights  thereunder,  other  held  not  es- 
topped to  set  up  invalidity  of  judgment. — People 
T.  Raquette  Falls  I/and  Co.,  166  N.  Y.  S.  474. 

(B)  Peraoaa  Comelnded. 

«=>682(1)  (N.Y.Sup.)  Parties  to  a  controversy 
over  water  power  rights  held  concluded  by  a 
previous  judgment,  in  action  by  plaintiff  agamst 
the  then  owners  of  all  water  power  rights.— 
Dexter  Ssilphite  Pulp  &  Paper  Co.  ▼.  J^er«on 
Power  Co.,  166  N.  Y.  S.  311. 
«=>699(1)  (N.Y.Sup.)  In  action  for  indemnity 
based  on  judgment  against  plaintijf  which  it 
paid  person,  plaintiff  may  not  deny  or  contra- 
dict facts  on  which  judgment  against  it  wais  re- 
covered, but  must  accept  findings  on  questions 
litigated. — Hudson  Valley  Ry.  Co.  v.  Meciianie- 
TiUe  Electric  Light  &  Gas  Co.,  166  N.  Y.  S.  M6. 

(O)   Msttcra  Co«oInded. 

®=>729  (N.Y.Sup.)  Identical  counterclaim  set 
up  in  prior  suit  between  parties  not  litigated. 
but  dismissed  by  way  of  nonsuit,  held  avaiiabU- 
to  defendant— Forrester  v.  Riggi  Bros.,  166  N. 
Y.  S.  768. 

XVn.   FOSEION  JUDGMENTS. 

4=3820  (N.Y.Sup.)  Fraud  in  procuring  defend- 
ant's submission  to  judgment  is  one  of  grounds 
on  which  judgment  of  foreign  court  may  be  im- 
peached.—Goldstein  V.  Goldstein,  166  N.  Y.  S- 
1074. 

ZVm.  ASSIOmCENT. 

$=9849  (N.Y.Sup.)  If  owner  of  senior  judg- 
ment by  assignment  wishes  to  have  judgment,  in 
action  to  enforce  junior  judgments  against  de- 
ceased judgment  debtor's  estate,  made  bindin: 
on  his  assignor,  he  may  give  assignor  notice  <•:' 
attack  on  senior  judgment,  and  call  on  him  to 
defend.— CuUen  v.  Walsh,  166  N.  Y.  S.  233. 

XX.   PAYMENT.   SATISFACTION, 
MERGER,  AND  DISCHARGE. 

<®=»878(2)  (N.Y.Sup.)  Under  Code  Ov.  Proo.  { 
3T6,  with  reference  to  conclusive  presumption 
of  payment  of  judgment  after  20  years,  uule«s 
debt  acknowledged,  held,  schedule  in  bankruptc.r 
was  acknowledgment. — Hyde  Park  Flint  Bottle 
Co.  V.  MUler,  166  N.  Y.  S.  110. 

«=>878(1)  (N.Y.Sup.)  Payment  of  judgment 
on  a  joint  and  several  note  by  one  of  the  mak- 
ers presumptively  satisfies  It. — L<rnch  v.  Jones, 
186  N.  Y.  S.  1047. 

JUDICIAL  NOTICE. 

S«e  Evidence,  «=35,  29. 
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JUDICIAL  SALES. 

See  Executors  and  Administrators,  ^=s>320: 
Infants,  €=937 ;  Mortgages,  «=>521 ;  Parti- 
tion, d=>10»,  110;   Taxation,  <8=»615-e67. 

JURISDICTION. 

See  Bankruptcy,  €=>296 ;  Costs,  €=»8;  Courts; 
Justices  or  the  Peace,  ^=>47;  Prohibition,  €=> 


10. 


JURY. 


S«c  New  Trial,  «s>44 ;  Stipulations,  €=»13, 14 ; 
Trial,  9=>313. 

n.  RIGHT  TO  TBIAIi  BT  JTTRT. 

<©=»!  1(2)  (N.Y.Sur.)  Only  those  issues  which  by 
constitutional  provision  were  formerly  triable 
bj  jury  can  be  submitted,  under  Code  Civ.  Proc. 
S  2538,  to  juries  in  Surrogate's  Court. — In  re 
White,  166  k  Y.  S.  158. 

<S=»I3(11)  (N.Y.Sur.)  Where  contested  claim 
against  estato  was  allowed,  and  aSrmed  on  ap- 
peal, and  claimant's  petition  for  removal  of  her 
attorney  was  granted  without  prejudice,  and  ho 
proceeded  in  Surrogate's  Court  for  determina- 
tion of  his  lien  for  services,  client  was  not  enti- 
tlrd  to  jury  trial.— In  re  White,  16C  N.  Y.  S. 
158. 

JUSTICES  OF  THE  PEACE. 

m.   CrVII.    JURISBIGTIOM    AND    AV" 
THORITT. 

«S=>47(2)  (N.Y.Sup.)  Under  Laws  1913,  c.  371, 
§§  238,  240,  and  Code  Civ.  Proc.  §  2868,  a  jus- 
tice of  peace  residing  in  the  city  of  Canandaigua 
bad  no  jurisdiction  to  foreclose  a  chattel  mort- 
gage on  property  in  the  city  of  Canandaigua 
against  a  defendant  residing  in  such  city,  though 
the  justice  maintained  liis  office  within  such 
city.— Dodds  v.  O'Brien,  166  N.  Y.  S.  1065. 

rv.  PROOEDURE  IK  OIVH.  CASES. 

<e=>97  (N.Y.Sup.)  Under  Code  Civ.  Proc.  $  526, 
verification  of  complaint  in  justice  court  by 
plaintiff's  attorney  held  insumcient  for  failure 
to  show  grounds  of  belief,  or  reason  why  af- 
fidavit was  not  made  by  plaintiff. — Embalmers' 
Supply  Co.  V.  Kowe,  166  N.  Y.  S.  1045. 

<e=>l22(4)  (N.Y.Sup.)  Where  there  was  no 
proof  that  copy  of  verified  complaint  had  been 
served  on  defendant,  justice  heia  not  authoriz- 
ed to  render  judgment  for  plaintiff  on  defend- 
ant's failure  to  appear,  without  requiring  any 
proof. — Embalmers'  Supply  Co.  v.  Rowe,  166 
N.  Y.  S.  1045. 

Under  Code  Civ.  Proc.  J  528.  where  com- 
plaint was  not  properly  verified,  held,  that  jus- 
tice, before  entering  judgment  on  defendant's 
failure  to  appear,  should  have  required  proof 
of  plaintiff's  daim.— Id. 

LABOR  UWS. 

See  Master  and  Servant,  €=3121 ;    Negligence, 
<S=>134. 


UNDLORD  AND  TENANT. 

See  Injunction,  9s»59;    Mechanics'  liens,  <=: 
63;    Trespass,  i8=9l2. 

VH.  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 


(B)    Po 


>,  EJnJoyaient,  and  Cae. 


<S=»I30(2)  (N.Y.Sup.)  E)ven  if  alterations  in 
stairway  enhanced  value  and  enjoyment  of 
demised  premises,  tenant  should  be  compensat- 
ed for  breach  of  lessor's  covenant  for  quiet 
enjoyment  by  change  of  stairway  pending  the 
term. — Ginsburg  v.  F.  W.  Woolworth  &  Co., 
166  N.  Y.   S.  404. 

<S=>I42(1)  (N.Y.Mun.(3t.)  Action  by  lessee  of 
tenement  house  against  millc  supply  company 
for  damages  from  attachment  of  safety  milk 
bottle  receiver  on  door  of  apartment  at  tenant's 
invitation  held  not  in  negligence. — Stark  v. 
Sheffield  Farms- Slawson-Decker  Co.,  166  N.  Y. 
S.  4U. 

(D)   Repairs,    Insarance,   and    ImproTe- 
ments. 

®=»I52(8)  (N.Y.Mun.Ct.)  A  covenant  to  repair 
the  demised  premises  runs  with  the  land,  and  is 
enforceable  by  the  tenant  against  the  vendee 
of  the  lessor.— Snow  v.  West  Sixty-Fifth  St. 
Garage  Co.,  166  N.  Y.  S.  414. 
<S=3l52(9)  (N.Y.Mun.Ct.)  That  the  tenant  re- 
mained in  possession  for  six  months  after  the 
landlord  had  failed  to  make  repairs  called  for 
in  the  lease  is  not  a  waiver  of  his  right  to 
claim  damages  for  the  breach.— Snow  v.  West 
Sixty-Fifth  St.  Garage  Co.,  166  N.  Y.  S.  414. 
<8=I52(10)  (N.Y.Mnn.Ct.)  Where  a  landlord 
has  stipulated  to  keep  the  premises  in  repair 
and  fails  to  do  so,  the  tenant  may,  after  rea- 
sonable notice,  make  the  repairs  and  recover 
the  expense  from  the  landlord,  or  deduct  it 
from  the  rent.— Snow  v.  West  Sixty-Fifth  St. 
Garage  Co.,  166  N.  Y.  S.  414. 
<8=I59(2)  (N.Y.Sup.)  In  tenant's  action  against 
landlord  for  breach  of  contract  to  reimburse  for 
repairs,  for  temporary  dispos.session.  and  for 
final  complete  eviction,  held,  that  plaintiff  did 
not  attempt,  in  second  count  of  amended  com- 
plaint, to  recover  dama:;es  sought  to  be  recover- 
ed in  first  count  for  final  complete  eviction. — 
I'^fteen  Twenty  Broadway  v.  New  York  Theatre 
Co.,  166  N.  Y,  S.  107. 

(F)   B-rtctlon. 

(Sss  179  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §§ 
2233,  2235,  where  premises  were  leased  to  pe- 
titioner and  defendants  jointly  for  joint  use,  and 
petitioner  was  in  actual  possession,  and  defend- 
ants by  force  ejected  him  from  premises,  and 
continued  to  occuny  them  alone,  petitioner  was 
entitled  to  recover  his  joint  possession  by  sum- 
mary proceeding. — Markun  v.  Weckstein,  166  N. 
Y.  S.  73& 

Vm.  RENT  AND  ADVANCES. 

(A)  RiKlits  and  Liabilities. 

i8=>l84(2)  (N.Y.Sup.)  In  action  by  tenant  for 
money  deposited  as  security  for  faithful  per- 
formance of  lease,  tenant  having  proven  that  he 
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had  been  dispossessed,  defendant  could  prove  un- 
der general  denial  that  necessary  repairs  bad 
not  been  made. — Reznick  t.  SouUi  Side  Const. 
Co.,  166  N.  T.  S.  748. 

<S=3 190(2)  (N.Y.Sup.)  Where  a  tenant  was  given 
I)riviIoi?e  of  using  a  garret  and  accesa  thereto, 
landlord's  action  in  changing  location  of  stair- 
wny  was  not  an  eviction,  good  as  defense  in  ac- 
tion for  rent.— ^iiesen  v.  Metzler,  166  N.  Y.  S. 
114. 

€s>205  (N.Y.Sup.)  Creditor  taking  an  assign- 
ment of  rents  and  having  no  interest  in  the  land 
had  no  action  for  conversion  of  rents  against 
assignee  of  debtor's  subsequent  mortgagee  to 
whom  the  debtor  had  thereafter  assigned  the 
rents.— Conley  v.  Fine,  166  N.  Y.  S.  833. 

IX.   RE-EMTBT   AND    REGOVERT   OS 
POSSESSION  BT  L&NDI.ORD. 

<S=3298(2)  (N.Y.Mun.Ct.)  In  a  landlord's  sum- 
mary proceeding  for  possession  for  nonpayment 
of  rent  under  a  lease  which  required  him  to 
make  the  repairs,  the  tenant  could  counterclaim 
for  the  cost  of  repairs  made  by  him. — Snow  v. 
West  Sixty-Fifth  St  Garage  Co.,  166  N.  Y. 
S.  414. 

^=»299  (N.Y.Sup.)  Injunction  will  not  be  grant- 
ed under  Code  Civ.  Proc.  {  2265,  subd.  2,  to  stay 
execution  of  a  warrant  in  dispossessory  proceed- 
ings ponding  apneal  from  final  order  of  City 
Court  of  Buffalo;  City  Court  Act,  {  55  (Laws 
1909.  c.  570,  as  amended  by  Laws  1916,  c.  428), 
providing  comprehensive  plan  for  obtaining  stays 
of  execution  of  orders  appealed  from  of  all  kinds. 
— Schutrum  v.  Buffalo  Wholesale  Hardware  Co., 
166  N.  Y.  8.  725. 

LAPSE. 

See  Wills,  «=»774. 

URCENY. 

See  Indictment  and  Information,  ^=3130. 

C.   OFTENSES    AND    RESPONSIBUITT 
THEREFOR. 

©=s»5  (N.Y.Sup.)  "Personal  property,"  as  defin- 
ed by  General  Construction  Law,  li  .TO,  covers 
every  term  which  Penal  Law,  |  1200,  makes  the 
subject  of  larceny. — People  v.  Deinhardt,  166 
N.  Y.  S.  502. 

€=>I2  (N.Y.Sup.)  At  common  law  and  in  this 
state  prior  to  Penal  Code  1S81,  felonious  taking 
necessary  to  crime  of  larceny  involved  tres- 
paes.— People  v.  Brenneauer,  166  N.  Y.  S.  801. 
«=»I4(1)  (N.Y.Sup.)  The  procurement  by  fraud 
of  execution  and  delivery  of  contract  for  sale 
or  exchange  of  land  is  not  larceny  within  Penal 
Law,  f  1200.  declaring  that  appropriation 
through  fraudulent  rcpre.sentations  of  a  contract, 
etc.,  shall  constitute  larceny. — People  v.  Dein- 
hardt, 166  N.  Y.  S.  502. 

<&=»I4(2)  (N.Y.Sup.)  Under  Penal  Law,  {  1290, 
indictment  charging  larceny  in  common-law 
form  is  not  supixirted  by  proof  showing  crime 
of  larceny  by  false  pretenses  or  by  what  former- 
ly constituted  embezzlement. — People  ▼.  Bren- 
neauer. 166  N.  Y.  S.  801. 

<S=>I5(3)  (N.Y.Sup.)  Although  defettdant  em- 
ploy* had  care  and  custody  of  blueprints  "pos- 
session" was  in  master,  and  where  defendant 


carried  them  away  and  converted  them  to  t:< 
own  use,  he  committed  larceny  at  commoo  ba. 
—People  V.  Brenneauer,  166  N.  Y.  S.  SOL 
€=324  (N.Y.Oen.Seas.)  In  view  of  Penal  Law. 
S  2,  indictment  for  attempt  to  commit  srand  Isr- 
ceny  in  second  degree,  based  on  testimuny  -f 
witnesses  before  grand  jury  that  defendant,  a: 
employe  in  license  department,  solicited  tbea  t> 
pick  pockets  of  applicants  for  licensea.  will  a  < 
be  dismissed  on  ground  that  facts  did  not  sk  ■ 
commission  of  any  crime.- People  t.  Straius, 
166  N.  Y.  8.  1004. 

UW  OF  THE  CASE. 

See  Appeal,  «=3853,  1195;    Courts,  «s>99. 

LAWYERS. 

See  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tenant. 

LEAVE  OF  COURT. 

See  Appeal,  «=»368;   Pleading,  «=»23a 

LEGACIES. 

See    Executors    and    Administrators,    <-:>295; 
Wills. 

LEGACY  TAX. 

See  Taxation,  «a»85e-896. 

LEGAL  CONCLUSIONS. 

See  Pleading,  «3»8. 

LEGISLATIVE  POWER. 

See  Constitntional  Law,  «=»e2. 

LETTERS. 

See  Trespass,  «=»79. 

LEVY. 

Seo  Taxation,  «=»376-19e. 

LIBEL  AND  SLANDER. 

See  Abatement  and  Revival,  «s»8;    Dismro?. 
<S=»42. 

I.   WORDS    AND    ACTS    ACTIONABLE. 
AND   T.TABII.ITY   THEREFOR. 

«=96(1)  (N.Y.Sup.)  Words,  "Ton  are  the  last  •■''. 
the  bum  tenants  in  this  boUding,"  were  o-t 
slanderous  per  se.— Piciulo  ▼.  Ely,  166  N.  V. 
S.  610. 

$s>27  (N.Y.Sup.)  A   mere   repetition    of  slan- 
derous words  affords  a  separate  and  indep'"'}-     ■ 
ent  cause  of  action.— McKay  v.  Foster,  195  -V 
Y.  S.  331.  ' 

TV.  ACTIONS. 
(B)   Partica,    PrrllmltiKry    P»oe«e*laKi» 
kbA   PleadiBK* 

<&=399  (N.Y.Sup.)  Plaintiff  in  slander  sb->a!l 
not  be  required  to  furnish  a  bill  of  particuiari 
as  to  facta  not  so  pleaded  as  to  constitutt  > 


Digitized  by 


<^oogle 


1165 


IMDBZ-DIOBBT 


ICai&dAiiiiu 


cause  of  action;  the  aUegationa  baing  hy  way 
of  inducement  or  to  siiow  motive,  and  baring 
no  bearing  on  the  only  issue,  wlietber  certain 
words  were  spoken. — Donoliue  y.  Carroll,  166 
N.  Y.  a  884. 

(C)  KSvidenee. 

®=>I0I(1)  (N.T.Snp.)  Publications  which  are 
libelous  per  se  are  presumed  false. — Palmer  v. 
Dunkirk  Printing  Co..  166  N.  Y.  S.  881. 

Presumption  of  falsity  of  article  libelous  per 
Be  and  of  malice  does  not  apply,  where  publica- 
tion is  privileged,  and  plaintiff  must  prove  fal- 
■ity  of  charge  and  malice. — Id. 
<S=»I05(2)  (N.T.Sup.)  Proof  of  a  repetition  of 
slanderous  words,  made  after  action  had  been 
begun,  waa  not  admissible.— McKay  v.  Foster, 
106  N.  Y.  S.  381. 

LICENSES. 

See  Commerce,  «=>e9,  70;  Copyrights,  *=»48; 
Injunction,  «=»77;  Intoxicating  Liquors, 
^=»15-108;  Physicians  and  Surgeons,  <3=»6; 
Theaters  and  Snows,  ®=>2;    War,  $=>4. 

I.  FOB  O001TPATIOKS  AIRD  PRIVX. 
XJIOES. 

^=>l  (N.Y.Sup.)  License  is  not  property,  but 
merely  temporary  permit  to  conduct  busihesa 
that  would  be  unlawful  without  it.— Message 
Photo-Play  Co.  v.  Bell,  166  N.  Y.  S.  338. 
^=>ll(l)  7N.Y.Co.Ct.)  Under  Motor  Vehicle 
Law,  {  289,  subd.  4,  defendant  telephone  re- 
pairer, while  using  automobile  furnished  him 
by  employer  to  convey  himself  and  necessary 
materials  from  place  to  place,  held  not  a  chauf- 
feur.—People  V.  Dennis,  166  N.  Y.  S.  818. 

LIENS. 

See  Attorney  and  Client,  <8=>190,  192;  Bank- 
ruptcy, «=»189-216;  Jury,  <S=»13;  Mechan- 
ics' Lieps;  Municipal  Corporations,  €=:>373; 
Partition,  ®=997;  Sales,  €=3474;  Taxation, 
<8=>514. 

LIFE  ESTATES. 

See  Remainders;  Taxation,  <8=>884;  Wills, 
«=»614. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

See  Negligence,  «=3l34. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Executors  and  Ad- 
ministrators, €=»470;  Mandamus,  €=>143; 
Marriage,    ^=360;     Taxation,    €=>805. 

XI.   COMPUTATION  OF  PERIOD  OF 
UMITATION. 

(B)   PertiMrinaiiee  of  Condition,  Dentand, 
and  Notlee. 

®=>67  (N.Y.Sup.)  Where  the  insured  is  absent 
without  being  heard  from  for  seven  years,  proof 
of  death  could  not  be  made  until  after  the  seven 


years;  hence  limitations  did  not  begin  to  run 
until  proof  was  made.— Connor  v.  New  York 
Life  Ins.  Co.,  166  N.  Y.  S.  985, 

(H)  CommencFinent  of  Action  or  Otber 
Proeeedlnx'. 

«=»I27(14)  (N.Y.Sup.)  The  limitation  of  two 
years  prescribed  by  federal  Employers'  Liabil- 
ity Act,  I  6,  applies  where  a  complaint,  stating 
no  fact  to  bring  the  case  within  such  statute, 
is,  more  than  two  years  after  the  cause  arose, 
amended  to  do  so. — Kinney  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  166  N.  Y.  S.  868. 

LIMITATION  OF  INDEBTEDNESS. 

See  Municipal  Corporations,  $=>864. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=»180. 

LIQUIDATED  DAMAGES. 

Sec  Damages,  «=>76,  86,  167. 

LIQUOR  SELLING. 

See   Intoxicating  Liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  ^=>8-VT. 

LITERARY  PROPERTY. 

See  Copyrights,  ^»41. 

LOANS. 

See  Insurance,  €=>179^. 

LODGES. 

See  Taxation,  «s»241. 

MACHINERY. 

See  Master  and  Servant,  ^=>12L, 

MAIL 

See  E^ridence,  «=>71. 

MALICE. 

See  False  Imprisonment,  €=34, 

MALICIOUS  PROSECUTION. 

See  False  Imprisomuent. 

V.  ACTIONS. 

€:»42  (N.Y.Sap.)  Action  for  malicious  prosecu- 
tion against  several  defendants,  being  for  tort,  is 
both  joint  and  several.— Reade  v.  Halpiu,  166  N. 
Y.  S.  82.  . 

MANDAMUS. 

L,   NATURE  AND   GROUNDS  IN  GEN. 
ERAXi. 

€=>7  (N.Y.Sup.)  Mandamus  is  not  always  de- 
mandable  as  an  absolute  right,  but  its  issuance 
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liee  in  the  discretion  of  the  court.— People  ex 
rcL  Clements  v.  Williams,  166  N.  Y.  S.  560. 

<S=>II  (N.Y.Sup.)  Where  duty  to  perform  act 
depends  solely  on  constitutionality  of  statute 
or  ordinance,  gucli  question  may  be  determin- 
ed on  mandamus. — I'eople  ex  rel.  Ferguson  v. 
Vroman,  166  N.  Y.  S.  923. 
€=s>23(2)  (N.Y.Sup.)  A  citizen  and  taxpayer 
may  maintain  mandamus  to  compel  removal  of 
electric  light  poles  from  streets,  which  poles 
were  owned  by  a  company  having  no  franchise. 
— People  ex  reL  Clements  v.  Williams,  166  N. 
Y.  S.  560. 

II.   SUBJECTS  AND  PUBPOSZiS   OF 
BEUEF. 

(B)   Acts  and    Proceedina^   cf  I^oblto   Ofll- 
cera   and   Boards  and   Mnnlelpalitles. 

«=374(3)  (N.Y.Sup.)  Court  should  not  by  man- 
damus attempt  to  direct  board  of  elections  in 
exercise  of  its  discretion  in  arranging  order  of 
names  upon  ballot,  unless  action  is  unjust,  arbi- 
trary, and  discriminatory. — Walsh  v.  Boyle,  166 
N.  Y.  S.  681. 

«=»8I  (N.Y.Sup.)  Prison  Law,  {  212,  held  to 
give  prisoner  right  to  hearing  on  merits  of  his 
application  for  parole,  if  made  pursuant  to  stat- 
ute and  rules  of  parole  board,  and  upon  denial 
of  such  right  board  will  be  ordered  to  convene 
and  pass  upon  his  application,  although  he  has 
been  sentenced  to  a  second  term. — I'eople  ex  reL 
Wallace  v.  Carter,  16«  N.  Y.  S.  64. 

<@=387  (N.Y.Sup.)  Under  Tenement  House  Act, 
i  70,  the  discretion  of  tenement  bouse  commis- 
sioner as  to  approval  or  disapproval  of  proposed 
alteration  is  not  subject  to  control  by  manda- 
mus, unless  there  is  a  gross  abuse  of  discre- 
tionary powers. — People  ez  rel.  Krekler  v.  But- 
ler. 166  N.  Y.  S.  467. 

<&=399  (N.Y.Sup.)  Duty  of  tenement  house  com- 
missioner under  Tenement  House  Act,  g  121 
(now  Consol.  Laws,  c  61,  {  120),  in  approving 
plans  for  water-closets  in  tenement  houses,  was 
not  merely  ministerial,  and  mandamus  would  not 
lie  to  compel  approval  of  plans. — Kiesel  v. 
Crain,  166  N.  Y.  S.  466. 

in.    JTJRISjDIOTION,    PROCEEDINGS, 
AND    BELIEF. 

$=»I43(1)  (N.Y.Sup.)  Relator,  having  been  re- 
tired for  disability  from  police  force,  under 
Greater  New  York  Charter,  §  354,  was  not 
required  to  bring  mandamus  for  reinstatement 
within  four  months;  section  302,  rplatinK  to 
dismissals  for  misconduct,  not  applying. — Peo- 
ple ex  rel.  Tims  v.  Bingham,  166  N.  Y.  S.  2S. 
<S=>I54(8)  (N.Y.Sup.)  Relator  in  petition  for 
mandamus  having  set  out  substantial  right,  pro- 
ceeding will  not  fail  because  he  asks  for  too 
much,  or  mistakes  to  some  extent  relief  to  which 
he  is  entitled.— In  re  Albany  Syndicate,  166  N. 
Y.  S.  488. 

€=»I55(2)  (N.Y.Sup.)  The  court,  in  considering 
whether  the  applicant  is  entitled  to  a  peremp- 
tory writ  of  mandamus,  must  disregard  any 
averments  contained  in  his  papers  which  are 
denied  in  the  opposing  affidavits  and  assume  the 
facts  set  out  in  the  latter  to  be  true. — People 
ex  rel.  Clements  v.  WiUiams,  166  N.  Y.  S.  560. 


«s>l59  (N.T.Sap.)  In  mandamoi  where  it  ap- 
pears from  an  examination  of  opposing  affi- 
davits that  they  contain  a  denial  of  the  allega- 
tions contained  in  the  moving  affidavits,  an  al- 
ternative writ  should  be  granted. — People  ex  reL 
Clements  v.  Williams,  166  N.  Y.  S.  560. 
®=>I68(2)  (N.Y.Sup.)  Relator  in  mandamus  has 
the  burden  of  showing  that  his  l^al  right  to 
the  performance  of  the  act  which  is  sought  to 
be  compelled  is  clear  and  complete. — People  ex 
rel.  Clements  v.  Williams,  166  N.  Y.  S.  560. 
<Ss>l87(9)  (N.Y.Sup.)  The  discretion  of  the 
court  as  to  issuance  of  mandamus  will  not  be 
interfered  with  unless  abused. — ^People  ex  reL 
Oemente  v.  WiUiams.  166  N.  Y.  S.  560. 

MANUFACTURES. 

See  Municipal  Corporations,  9=>665;  N^li- 
gence,  «=>27;    Taxation,  «=>238. 

MARINE  INSURANCE 

See  Insurance,  <8=»248,  272,  328,  47S. 

MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  «=s>130. 

MARRIAGE. 

See  Bastards,  ®=»12 :  Breach  of  Marriage  Prom- 
ise; Deeds,  ®=3l7;  Divorce;  Husband  and 
Wife. 

«s»58(2)  (N.Y.Sup.)  Legislature  has  not  pre- 
scribed epilepsy  as  ground  for  annulment  of 
marriage,  and  courts  of  this  state  have  never 
recognized  that  disease  as  cause  for  nullify- 
ing marriage  contract. — McGill  v.  McGiil,  166 
N.  Y.  S.  397. 

«=»58(8)  (N.Y.Sup.)  Plaintiff,  who  was  coerced 
by  threats  of  violence  into  going  through  form 
of  marriage  with  defendant,  h^  entitled  tn 
annulment  on  ground  of  duress. — Houle  v.  Houle, 
166  N.  Y.  S.  67. 

€=359  (N.Y.Sup.)  Where  parti^  voluntarily  civ 
habited  subsequent  to  marriage,  allegation  of 
force  and  duress  must  be  deemed  waived,  in 
view  of  Code  Civ.  Proc.  g  1750.— McGill  v.  Mc- 
Gill, 166  N.  Y.  S.  397. 

<3=>60(2)  (N.Y.Sup.)  That  plaintiff  delayed  ac- 
tion for  annulment  of  marriage  until  defend- 
ant attempted  to  assert  rights  under  marriage 
contract  held  not  to  bar  action. — Houle  v. 
Houle,  166  N.  Y.  S.  615. 

iS=>60(7)  (N.Y.Sup.)  In  action  to  annul  mar- 
riage, finding  of  trial  court  that  plaintiff  was 
induced  to  marry  defendant  through  deception, 
concealment,  or  misrepresentation  on  defend- 
ant's part  held  against  weight  of  evidence.— 
McGill  v.  McGill,  166  N.  Y.  S.  397. 

In  action  to  annul  marriage  on  gronnd  of 
fraud  of  wife  in  concealing  her  epileptic  con- 
dition, evidence  held  sufficient  to  conclusively 
show  that  plaintiff  voluntarily  cohabited  with 
wife  after  full  knowledge  of  alleged  fraud.— Id. 

Under  direct  provisions  of  0>de  Civ.  Proc.  f 
17,')0,  where  plaintiff  voluntarily  cohabited  with 
defendant  as  his  wife  with  full  knowledge  of 
alleged  fraud,  he  was  precluded  from  annulling 
marriage  on  such  ground. — Id. 
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<8=»60(7)  (N.T.Snp.)  In  an  action  to  annul  a 
marriage,  evidence  held  sufficient  to  show  that 
the  marnnge  was  induced  by  coercion. — ^Hoole  t. 
Houle,  166  N.  Y.  S.  615. 

MASTER  AND  SERVANT. 

See  Commerce,  $=>27 ;  Contracts,  iS=>105 ;  Lar- 
ceny, ^:9l5;  Limitation  of  Actions,  ^^127; 
Bailroads,  ®s>282. 

X.  THE   KZXATIOH. 
(A)  CrentloB  and   Rxlatence. 

$=»3(2)  (N.Y.Sap.)  Defendant's  agreement  to 
give  plaintiff,  moving  picture  actor,  the  "star 
part,"  held,  in  absence  of  testimony  regarding 
its  technical  meaning,  as  synonymous  with  mak- 
ing him  the  "sole  star." — Nichids  T.  Wharton, 
Inc.,  166  N.  Y.  S.  51. 

€=»6  (N.Y.Sup.)  Evidence  of  conversations  be- 
tween defendant  employer  and  plaintiff  sales- 
man held  to  make  prima  facie  showing  that 
employment  contract  was  renewed  for  period  of 
11  months.— Glassberg  y.  Reiss,  166  N.  Y.  S. 
1061. 


(N.Y.Sup.)  In  action  for  commissions,  de- 
fendant, proceeding  as  for  rescission  of  contract 
for  fraud,  was  bound  to  restore  what  it  had  re- 
ceived under  contract  as  alleged  by  plaintiff's 
assignor. — Morgan  Munitions  Supply  Co.  v. 
Studebaker  Corp.  of  America,  166  N.  Y.  S.  645. 

(B)   Statutory  ReacalatlOB, 

^=»l6'/j.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  soction,  we  have 
made  a  new  subdivision,  consisting  of  €=»  num- 
ber sections  346-420,  at  the  end  of  this  topic,' 
where  the  matter  in  this  and  future  index  di- 
gests win  be  found. 

(C)  Termination   and  I>l«el>arire. 

<©=>40(1)  (N.Y.Sup.)  An  e.aploy6,  suing  for 
breach  of  contract,  has  the  burden  of  showing 
tlie  dissatisfaction,  on  which  his  discharge  was 
hnsed,  was  not  genuine.— Delano  v.  Columbia 
Machine  Works  &  Malleable  Iron  Co.,  166  N. 
Y.  S.  103. 

<S=>40(1)  (N.Y.Sup.)  In  action  for  breach  of 
contract  of  employment,  burden  was  on  employ- 
er to  show  facts  in  reduction  or  mitigation  of 
damages. — Eng^  v.  Mutual  Garment  Co.,  166 
N.  Y.  S.  981. 

€S=>4 1  (1)  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract whereby  defendants  employed  plaintiff  as 
salesman  for  fixed  period  on  commission  of  6 
per  cent,  with  weekly  drawing  account  of  $10, 
held,  that  plaintlfE'  was  entitled  to  recover 
amount  of  drawing  account,  though  it  exceeded 
commissions  actually  earned. — Present  v.  Kas- 
sopoulous,  166  N.  Y.  S.  754. 

«S=>4I(1)  (N.Y.Sup.)  Employ^  wrongfully  dis- 
charged, is  entitled  prima  facie  to  recover  his 
stipulated  compensation  for  remainder  of  period, 
■which,  in  case  of  drawing  account,  would  be 
amount  thceof.— Engel  v.  Mutual  Garment  Co., 
166  N.  Y.  S.  981. 


In  action  for  breach  of  contract  of  employ- 
ment of  a  salesman,  held,  that  selling  expenses 
of  employ^  should  be  deducted  from  damages, 
bnt  not  his  living  expenses. — Id. 
«=»42(1)  (N.Y.Sup.)  In* action  by  employe  for 
breach  of  contract,  where  employment  was  ob- 
tained one  week  after  discharge  and  still  con- 
tinues, employer  was  entitled  to  have  such  facts 
considered  in  estimating  damage. — Engel  v.  Mu- 
tual Garment  Co.,  166  N.  Y.  S.  981. 
*=»43  (N.Y.Sup.)  Evidence  in  action  for  dis- 
charge of  an  employ^,  authorized  by  the  em- 
ployment contract,  if  his  services  were  unsatis- 
factory to  the  employers,  held  to  make  a  ques- 
tion of  fact  whether  the  asserted  dissatisfac- 
tion waa  genuine,  necessary  to  authorize  dis- 
charge.—Delano  V.  Columbia  Machine  Works 
&  MaUeable  Iron  Co.,  166  N.  Y.  S.  103. 

II.  SERVICES    AND    OOMFEMSATION. 
(B)  'Waares  and  Otlier  Remnneratlon, 

^s»72  (N.Y.Sup.)  Where  employer,  with  knowl- 
eilge  of  facts  justifying  discharge  of  its  man- 
ager, employed  under  a  salary  and  bonus  agree- 
ment, retained  him,  it  could  not  set  up  those 
facts  as  a  defense  to  manager's  action  for  bonus. 
— Abramson  v.  Dry  Goods  Refolding  Co.,  166  N. 
Y.  S.  771. 

<3=»73(3)  (N.Y.Sup.)  Where  employer  alleges 
facts  sufficient  to  show  its  manager's  dishonesty 
and  disloyalty  permeating  his  services  in  its  most 
material  and  substantial  part,  he  cannot  recover 
the  agreed  compensation.— Abramson  v.  Dry 
Goods  Refolding  Co.,  166  N.  Y.  S.  771. 

<&=373(5)  (N.Y.Sup.)  Acts  justifying  manager's 
discharge  cannot  defeat  his  claim  for  compen- 
sation, where  he  fully  completes  his  term  of 
service,  unless  he  has  failed  in  very  essence  of 
contract,  or  parties  intended  that  such  acts 
should  not  avoid  it. — Abramson  v.  Dry  Goods 
Refolding  Co.,  166  N.  Y.  S.  771. 
<&=>80(8)  (N.Y.Sup.)  In  servant's  action  for 
commissions  on  goods  sold  on  orders  to  be  con- 
firmed by  defendant,  it  was  error  to  exclude  the 
statement  of  defendant's  manager  as  to  whether 
the  orders  had  beon  confirmed. — Bjiulbach  v. 
Arthur  Walker  &  Co.,  166  N.  Y.  S.  1062. 
^s»80(14)  (N.Y.Sup.)  In  action  for  commis- 
sions, under  contract  to  pay  commissions  on 
goods  delivered  and  accepted,  it  was  error  to 
refuse  instruction  that,  if  defendant  delivered 
or  offered  to  deliver  in  good  faith  merchandise 
shown  by  order,  and  purchaser  refused  to  ac- 
cept goods,  plaintiff  could  not  recover  commis- 
sions.—Kaulbacb  v.  Arthur  Walker  &  Co.,  lOU 
N.  Y.  S.  1062. 

in.   MASTER'S    UABII.IXT    FOR    IR* 

JURIES   TO   SERVANT. 

(A)  Nature  and  Extent  In  General. 

®s»87i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 
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(B)  Tools,  MaclLlnerr<  AppliaBoea,  and 
Places  for  'Work. 

<Ss»ll6(2)  (N.X.)  Two  wooden  horses,  3%  feet 
high,  with  two  planks  laid  thereon,  furnished  to 
plasterer  by  his  employer,  constituted  a  "scaf- 
fold" within  Labor  Law,  jj  18,  providing  that 
one  employing  another  to  labor  in  erecting  or  re- 
pairing a  building  shall  not  furnish  unsafe  scaf- 
folding.— Storrler  v.  Mosier  &  Summers,  116  N. 
B.  981,  221  N.  y.  237. 

«=9l2l(3)  (N.Y.Sup.)  In  view  of  Labor  Law,  ii 
2,  defining  "factory,"  section  81,  as  to  safety 
devices  in  factories,  held  inapplicable  to  owners 
operating  shops  within  zone  of  construction 
work  to  make  needed  parts,  where  injury  to 
employ^  is  caused  by  unguarded  machinery  in 
a  detached  building  and  not  used  for  manufac- 
turing.—Comiskey  V.  Winston,  166  N.  Y.  S.  458. 

(H)  Aetlons. 

^=3250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«s=»276(3)  (N.Y.)  In  action  by  servant  for  in- 
juries from  fall  of  beer  cases,  evidence  of  de- 
fects of  flooring  beneath  them  held  insufficient 
to  sustain  verdict  for  plaintiff,  in  absence  of  any 
evidence  that  such  defects  caused  beer  cases  to 
fall.— Schmidt  v.  Leonhardt  Michel  Brewing  Co., 
116  N.  E.  991,  221  N.  Y.  228. 
«=»276(3)  (N.Y.Sup.)  In  servant's  action  under 
Employers'  Liability  Act  for  damages  because 
of  employer's  failure  to  provide  safe  place  to 
work,  evidence  as  to  what  caused  plaintiff  to 
slip  on  defendant's  stairs  held  insufficient  to 
support  judgment  for  her.— Simmons  y.  Gardner, 
166  N.  Y.  S.  753. 

VI.  WORKMEN'S    OOHPElTSATIOir 

ACTS. 

(A)  Nstare  and  G^onnds  of  Master's  Ijia- 

bUttr. 

«=>356  (N.Y.Sup.)  Under  Workmen's  Com- 
pensation Law,  f  10,  mere  negligence  of  the 
injured  employ^  does  not  bar  right  to  compen- 
sation.—Bylow  V.  St.  Regis  Paper  Co.,  166  N. 
Y.  S.  874. 

4=936 1  (N.Y.)  Where  an  employer  hired  servic- 
es of  his  horse  and  driver  to  another,  to  be  used 
with  tank  wagon  for  delivery  of  oil  and  gasoline, 
he  is  liable  for  injury  to  driver,  due  to  explo- 
sion of  can  of  gasoline  which  he  was  delivering. 
-De  Noyer  v.  Cavanangh,  116  N.  E.  992,  221 
N.  Y.  273. 

Men  under  exclusive  control  of  special  em- 
ployer, in  performance  of  work  which  is  part 
of  his  business,  may  at  same  time  be  employes 
of  general  and  of  special  employer,  and  may  look 
to  both  for  compensation  for  injuries  due  to  oc- 
cupational hazards,  under  Workmen's  Compen- 
sation Law,  i  3,  Bubds.  3,  4.— Id. 

<3=»36l  (N.Y.)  The  owner  of  woodland,  who 
cuts  and  sells  lumber  upon  it  regularly,  is  en- 
gaged in  forestry  and  logging  for  pecuniary  gain, 
within  Workmen's  Compensation  Law,  though 
work  is  incidental  to  main  business  of  operat- 


ing country  dub.— TJU  v.  Hartwood  Olob,  116 
N.  B.  1000. 

<S=>36I  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  g  2,  group  41,  as  amended  in  1914, 
classing  as  extrahazardous  operation  of  vehicles, 
a  scraper  used  to  free  ice  from  snow  and  ice 
held  a  vehicle.— Berg  v.  Hetzler  Bros..  166  N. 
Y.  S.  830. 

The  unloading  ot  a  scraper  being  an  incident 
to  its  operation,  a  servant  injured  in  unloading 
the  same  falls  within  Compensation  Law,  {  2, 
group  41,  as  amended  in  1914.  declaring  the 
operation  of  vehicles  to  be  extrahazardous. — Id. 
«=>36l  (N.Y.Sup.)  Plaintiff,  who  was  injurea 
while  operating  moving  picture  machine,  held 
not  entitled  to  compensation  under  Workmen's 
Compensation  Law,  {  2,  group  12,  as  amended 
by  Laws  1916,  c.  622.  designating  hazardous 
employment.— Balcom  v.  Bllintuch  &  Yarfitz, 
166  N.  Y.  S.  841. 

Word  "appliance,"  as  used  in  Workmen's 
Compensation  Law,  S  2,  group  12,  as  amended 
by  Laws  1916,  c.  622,  must  be  considered  as 
limited  by  words  with  which  it  ia  associated. 
-Id. 

Employment  cannot  be  treated  as  hasardous 
unless  law  fairly  construed  declares  it  to  be 
such.— Id. 

«s>36l  (N.Y.Sup.)  A  chauSeur'a  injury  re- 
ceived while  repairing  master's  touring  car, 
generally  used  for  recreation,  did  not  come 
within  Workmen's  Compensation  Act,  as  injury 
received  in  "hazardous  employment." — Win- 
cheski  y.  Morris,  166  N.  Y.  S.  873. 
^=9361  (N.Y.Snp.)  Action  for  death  of  em- 
ploye in  1915,  killed  by  explosion  of  gas  en- 
gine flywheel  used  in  operating  oil  and  gas 
lease,  could  not  be  sustained  under  the  then 
Workmen's  Compensation  Law;  operation  of 
such  wells  not  being  classed  as  hazardous.— 
Tillburg  y.  McCarthy  &  Townsend,  166  N.  T. 
S.  878. 

As  repair  of  gas  enfine  used  in  running  oil 
and  gas  well  was  incident  to  occupation  not 
classified  as  dangerous  under  Workmen's  Com- 
pensation Act  in  1915,  action  by  employ^  in- 
jured in  so  doing  was  not  sustainable  under  the 
then  act.— Id. 

Employ^  under  Workmen's  Compensation  Act 
is  one  engaged  in  hazardous  employment  in 
service  of  employer  conducting  it  upon  premises 
or  at  plant,  or  in  course  of  his  employment 
away  from  plant  of  employer,  and  hazardous 
employment  means  work  or  occupation  de- 
scribed in  Laws  1916,  c.  622,  {  1.— Id. 
<&=>362  (N.Y.Sup.)  Where  a  servant,  with  au- 
thority to  hire  incidental  help  necessary  to 
the  operation  of  an  oil  lease,  asked  an  odd-job 
man  to  help  him,  and  in  doing  the  work  both 
were  killed,  the  employer  was  the  employer  of 
the  odd-job  man. — TiUburg  v.  McCarthy  & 
Townsend,  166  N.  Y.  S.  878. 
®=»365  (N.Y.)  No  award  under  the  Workmen's 
Compensation  Ijaw  is  authorized  for  the  deatli 
of  an  employ^  engaged  in  service  pertaining  to 
and  a  part  of  interstate  commerce. — Saxon  v. 
Erie  R.  Co.,  116  N.  E.  983,  221  N.  Y.  179. 
<3=>373  (N.Y.Sup.)  Although  warned  not  to  put 
his  hand  within  power  press  while  in  motion, 
operator,  who  was  injured  in  attempting  with- 
out stQpniag  press  to  remoye  small  pieces  of 
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tcel,  heJd  entitled  to  compensation  nnder  Work- 
Den's  Compensation  Law  as  amended  in  1014. 
-Macechlco  v.  Bowen  Mfg.  Co.,  166  N.  Y.  8. 

22. 

^375(2)  (N.Y.Sap.)  Injury  to  employe  from 
iwiteh  engine  on  premises  of  employer,  while 
!oing  to  dinner  by  a  direct  and  ordinary  route, 
Kid  to  arise  out  of  and  in  the  course  of  his 
employment,  within  Worlcmen's  Compensation 
liBW.— Bylow  V.  St.  Regis  Paper  Co.,  166  N. 
f.  S.  874. 

^378  (N.T.Sup.)  That  claimant  boy  was  em- 
iloyed  in  violation  of  Labor  Law,  |  93,  fur- 
lished  no  defense  to  payment  of  compensation 
)y  either  employer  or  insurance  carrier,  al- 
hough  insurance  contract  limited  liability  to 
•aaes  where  employes  were  legally  employed. 
-Ide  V.  Faul  &  Timmins,  166  N.  Y.  S.  858. 

(V)   Compenaatlon. 

J=383  (N.Y.)  Notification  of  cancellation  of 
lolicy  by  registered  letter,  sent  to  insured's  last- 
mown  place  of  residence  ten  days  before  can- 
:elIation  takes  effect,  giving  notice  of  cancella- 
ion  to  commission  at  same  time,  is  sufficient 
compliance  with  Workmen's  Compensation  Law, 
i  54,  snbd.  6,  though  address  slightly  misspell- 
ed, where  no  one  was  misled  thereby. — Skocz- 
ois  V.  Vinocour,  116  N.  E.  10O4,  221  N.  Y.  276. 

Insurance  company  is  not  estopped  to  assert 
lancellation  of  policy  because  it  sent  representa- 
ire  to  insured's  place  of  business  to  check  up 
lis  pay  rolls  to  ascertain  amount  of  premium 
lue  at  time  policy  canceled,  knowing  he  had  not 
eceived  notice  and  without  informing  him  of 
ts  purpose. — Id. 

Insurance  company  is  not  estopped  to  assert 
lancellation  of  policy  because  it  accepted  part 
if  premium  due  at  time  of  cancellation  after  ac- 
'ident  to  insured's  employe. — Id. 

Under  Workmen's  Compensation  Law,  §S  20, 
IS,  20,  54,  sabds.  1,  2,  Commission  has  power  to 
letermine  whether  insurance  policy  has  been 
aneeled. — Id.  / 

S=»385(l)  (N.Y.Sup.)  Under  Workmen's  Com- 
>ensation  Law,  i  14,  subd.  2,  the  daily  wage 
>f  an  employe  of  the  same  class  working  the 


'ear  through  is  the  basis  of  award,  where  the 
njured  employe  had  not  worked  in  the  employ- 
neiit  substantially  the  whole  year,  though  in 
)ther  employment  he  had  received  less.— Bylow 
'.  St.  Regis  Paper  Co.,  166  N.  Y.  S.  874. 
8=>385(8)  (N.Y.Sup.)  Under  Workmen's  Com- 
)ensation  Law,  i  14,  subd.  5,  where  injary  did 
lot  cause  permanent  disability,  held>  commis- 
ion  erred  in  taking  into  consideration  expected 
Dcrease  in  wages  of  claimant  beyond  anticipat- 
'd  period  of  disability  as  provided  by  section 
14.  subd.  5.— Ide  t.  Faul  &  Timmins,  166  N. 
r.  S.  858. 

8=s>385(10)  (N.Y.Sup.)  Loss  of  one-fourth 
Dcb  of  bone  of  index  finger,  or  one-eighth  inch 
>f  second  finger  is  not  equivalent  to  loss  of 
first  phalange  of  finger  within  Workmen's 
^Compensation  Law,  J  Id,  subd.  3, — Ide  v.  Faul 
t  Timmins,  166  N.  Y.  S.  858. 

Under  Workmen's  Compensation  Law,  §  15, 
lubd.  4.  where  loss  of  part  of  two  fingers  did 


not  amount  to  loss  ot  first  phalange  of  either, 
compensation  should  have  been  66%  per  cent. 
of  difference  between  claimant's  average  weekly 
wage  and  his  wage-earning  capacity  during 
continuance  of  disability  as  provided  by  section 
16,  subd.  4.— Id. 

«i=?3i}5(13)  (N.Y.Sup.)  Under  Workmen's  C^om- 
pensation  Law,  8  15,  where  claimant  lost  only 
part  of  hand,  leaving  thumb  and  palm  normal, 
award  granting  compensation  for  loss  of  entire 
band  held  error. — Adams  v.  Boorum  &  Pease 
Co.,  166  N.  Y.  S.  97. 

«=»385(17)  (N.Y.Sup.)  Where  claimant  after 
assault  by  members  of  a  rival  labor  union,  elect- 
ing to  claim  compensation  under  the  Work- 
men's Compensation  Law,  assigned  his  cause  of 
action  pursuant  to  section  29,  as  amended  in 
1914,  amounts  paid  him  by  his  assailants, 
though  the  payments  were  imposed  when  tbey 
were  paroled  in  criminal  proceedings,  must  be 
deducted  from  compensation  awarded. — Dietz 
V.  Solomonwitz,  166  N.  Y.  S.  849. 

^=388  (N.Y.Sup.)  Partial  dependency  is  suffi- 
cient to  justify  an  award,  under  Workmen's 
Compensation  Law.— Bylow  v.  St.  Regis  Paper 
Co.,  166  N.  Y.  S.  874. 

<8=9393'/2  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  I  13,  held,  independent  action  will 
not  lie  in  courts  for  medical  expenses,  etc.,  of 
injured  employe,  in  view  of  section  3,  par.  6,  and 
sections  20  and  24.— Semmen  v.  Butterick  Pub. 
Co.,  166  N.  Y.  S.  093. 

(C)  Proceedlmaca. 

@s>4l6  (N.Y.)  When  contention  Is  seriously 
made  and  supported  by  evidence  that  employ^ 
was  engaged  in  interstate  commerce,  the  Indus- 
trial Commission  should  make  a  finding  on  this 
point,  and  its  failure  to  find  necessitates  a  new 
bearing.— Saxon  v.  Erie  R.  Co.,  116  N.  R  983, 
221  N.  Y.  179. 

«=»4I7(7)  (N.Y.Sup.)  Under  Workmen's  Com- 
pensation Law,  whether  employ^,  who  had 
worked  about  three  months,  was  entitled  to  com- 
pensation under  section  14,  subd.  2,  or  subdivi- 
sion 3,  both  relating  to  average  daily  wage,  held 
a  question  of  fact  for  state  Industrial  Commis- 
sion.— Adams  v.  Boorum  &  Pease  Co.,  166  N. 
Y.  S.  97. 

,i8=>4l7(7)  (N.Y.Sup.)  Dependency,  within 
Workmen's  Compensation  Law,  is  a  <iuestion 
of  fact,  finding  on  which  by  the  Commission  is 
final.— Bylow  v.  St.  Regis  Paper  Co.,  166  N. 
Y.  8.  874. 

9=3418(5)  (N.Y.)  On  appeal  from  unanimous 
affirmance  of  award  under  Workmen's  Compen- 
sation Act,  sufficiency  of  findings  to  sustain  the 
award  held  the  only  question  reviewable. — Sax- 
on V.  Erie  B.  Co.,  116  N.  E.  983,  221  N.  Y.  179. 

MEASURE  OF  DAMAGES. 

See  Damages,  $=>120. 

MEASURES. 

See  Weights  and  Measures. 
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MECHANICS'  LIENS. 

See  Bankruptcy,  ^s»192;    Mnnicipal  Corpora- 
tions, €=>373;  Pleading,  <8!=»197. 

H.  BIOHT  TO  UEN. 
(O  Aarreement  or  Consent  of  Ovrnev. 

€=961  (N.Y.Sup.)  Lien  Law,  {  3,  giving  me- 
chanic's lien  for  labor  or  materials  furnished  for 
improvement  of  real  property  with  owner's  con- 
sent, requires  the  owner's  actual  and  express 
consent  that  the  improvement  be  made.~yalenti 
V.  New  York  Theatre  Co.,  166  N.  Y.  S.  76. 
<^=>63  (N.Y.Sup.)  Mechanic's  lien  for  fitting 
up  billiard  room  in  basement  of  building  by 
agreement  with  sublessee  could  not  be  enforced 
against  lessor,  where  original  tenant,  to  whose 
assignment  lessor  had  consented,  had  never  had 
possession  of  basement — Valenti  t.  New  York 
Theatre  Co.,  166  N.  Y.  S.  76. 

in.  PROCEEDINGS  TO  PERFECT. 

®=>I37(2)  (N.Y.Sup.)  Mechanic's  lien  filed  after 
filing  of  voluntary  jpetition  in  bankruptcy  was 
not  defective  because  naming  bankrupt  as  owner 
of  property.— Horton  v.  Queens  County  Machin- 
ery Corp.,  166  N.  Y.  S.  662. 

Vn.  EMFOBOEHBHT. 

€s»28l(3)  (N.Y.Sup.)  Evidence  in  action  against 
lessor  to  enforce  lien  for  decorating  work  done 
at  instance  of  a  subtenant  held  not  to  show 
lessor's  consent,  within  Liea  Law,  {  3.— Valenti 
■  ~        -  .N.  Y. 


S.  76. 
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MEDICINES. 

Se«  Druggists. 

MEMORANDA. 

See  Frauds,  Statate  of,  «ss>113. 

MENTAL  CAPACITY. 

See  Wills,  «=>52,  55. 

MILITARY  LAW. 

See  Army  and  Navy,  «=>36. 

MILITIA. 

See  Army  and  Navy,  «=s>36. 

«=>22  (N.Y.Sup.)  CertiQeate  of  incorporation  of 
membership  corporation,  so-called  Home  De- 
fense Guard,  conflicts  with  Military  Law,  §  241 
(as  amended  by  Laws  1916,  c.  564),  inhibiting 
any  body  of  men,  with  enumerated  exceptions, 
associatini;  as  military  organization.— In  re  Pro- 
posed Incorporation  of  Long  Beach  Defense 
Guards,  166  N.  Y.  S.  450. 

Name  of  "L.  B.  Defense  Guards,  Inc.,"  of  pro- 
posed membership  corporation,  tends  to  mislead 
one  to  believe  corporation  is  connected  with  na- 
tional guard,  in  violation  of  Military  hnw,  { 
241  (as  amended  by  Laws  1916,  c.  664).— Id. 

MILK. 

See  Constitutional  Law,  4=9208;  Food,  ^s»l. 


MINES  AND  MINERALS. 

See  Corporatfona,  ^s>W. 

MINORSw 

See  InfantB. 

MISREPRESENTATION. 

See  Fraud. 

MODIFICATION. 

See  Appeal,  4=>1161 ;  Arbitration  and  Award. 
<S=>I5;   Contracts,  «=9l9,  239. 

MONEY  LENT. 

See  Insurance,  ^=>VTS%. 

MONOPOLIES. 

See  Indictment  and  Information,  C=>15,  13*. 
tZ.   TBTTST8    Ain>    OTHER    COMBZXA- 

Tiovs  xn  bestrautt 

OF  trade. 

<3=3l2(l)  (N.Y.Gen.Sess.)  A  contract  or  comb:- 
nation  to  restrict  trade  or  competition  in  tbt 
supply  or  price  of  a  commodity  in  common  a* 
is  not  criminal,  unless  the  parties  thereto  ha^r 
sufficient  power  to  control  or  dominate  the  par- 
ticular business.— People  v.  Baff,  166  N.  l.  S. 
136. 

MORTGAGES. 

See  Chattel  Mortgages ;  Courts,  ®s»lSl:  Crim- 
inal Law,  €=3510;  Descent  and  DiBtributi'>a. 
^=»129;  Executors  and  Administrators,  €=> 
133 ;  Infants,  <3=937 ;  Railroads,  «=3l94. 2ii0. 

IV.  BIGHTS  AMD   UABZUTIES  OF 
PARTIES. 

^s>209  (N.Y.Sup.)  Senior  participant  in  mort- 
gage agreement  held  to  act  in  fiduciary  capacity 
thereunder,  and  bound  to  protect  interest  •it 
junior  participant,  and,  on  its  failure  to  do  so. 
to  be  liable  to  him  in  damages. — Clare  v.  Nev 
York  Life  Ins.  Co..  166  N.  Y.  S.  647. 
«=»2I4  (N.Y.Sup.)  Within  the  rule  that  ejff: 
ment  cannot  be  maintained  against  a  mortm;^ 
in  possession  with  consent  of  the  mortgaM- 
that  consent  is  deemed  revoked  when  the  mort- 
gagee transfers  his  mortgage  interest. — Burk*  r. 
Higgins,  166  N.  Y.  S.  199. 

One  purchasing  without  knowledge  c^  mortti- 
gor,  at  mortgage  foreclosure,  vwd  againn  m-rt- 
gagor,  is  not  thereafter  a  mortgagee  in  fH«s«- 
sion  with  consent  of  mortgagor,  against  wb-'Si 
ejectment  cannot  be  maintained,  having  at  tir.K 
of  sale  been  in  possession  as  tenant  at  vUl 
-Id. 

VT.   TRANSFER  OF  PBOFERTT  MOST- 

OAOED  OR  OF  EQUmr  OF 

REDEMPTION. 

€=»291  (N.Y.Sup.)  Where  mortgagor  conrtTo' 
subject  to  the  first  mortgage,  and  the  fnn:t^ 
gave  a  second  mortgage,  the  land  was  primin!*' 
liable  for  the  first  mortgage,  as  were  the  r«it« 
therefrom,  and  the  second  mortgagee  had  c>'  in- 
terest in  the  fond,  arising  from  the  rents  snpen- 
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>r  to  the  first  knortgagoe's  defidencj  judgment. 
-Cook  T.  Kan«,  166  N.  Y.  S.  46a 

3C  FOIIE0I.OSUBE  BY   ACTION. 
(B)   RiKkt   to    Foreriose    and   Deteaaesi 

P=»4I7  (N.Y.Sup.)  Participation  agreement,  giv- 
ag  plaintiff  junior  rights  in  defendant's  mort- 
ase,  held  not  to  create  a  trust,  so  that  plain- 
iff  iad  no  right  to  foreclose,  when  defendant 
ailed  to  foreclose  and  extended  mortgage. — 
;iare  v.  New  lork  Life  Ins.  Co.,  166  N.  Y. 

;.  95. 

9=>4\7  (N.T.Sup.)  Under  provisions  of  partic- 
jation  mortgage,  giving  senior  participant  the 
ight  to  manage  it  and  to  foreclose,  held^  that 
iinior  participant  was  not  entitled  to  maintain 
ction  to  foreclose. — Clare  v.  New  York  Life  Ins. 
;o.,  166  N.  Y.  8.  647. 

(F)   PleadtiiK  and  BTldenee. 

p»4S0  (N.Y.Sup.)  Complaint  in  junior  mort- 
age participants  action  to  foreclose,  alleging 
formal  demand  to  foreclose  made  updn  the 
enior  participant  by  assignee  of  plaintiff,  held 
pmurrable.— Clare  v.  New  York  Life  Ins.  Co., 
06  N.  Y.  S.  647. 

;=»457  (N.Y.Sup.)  In  action  for  foreclosure  of 
mortgage,  brought  by  junior  participant 
gainst  senior  participant  and  others,  demurrer 
B  complaint,  on  ground  that  the  senior  partici- 
nnt  had  extended  mortgage,  overruled.— Clare 
.  New  York  Life  Ins.  Co..  166  N.  Y.  8.  647. 

(J)   Sale. 

»=»52l  (N.Y.Snp.)  Pnrchaser  of  property  sold 
1  foreclosure  could  not  refuse  to  complete  bis 
iirchase  on  ground  that  there  was  an  en- 
roacbment  of  one-half  inch  for  a  distance  of 
bout  40  feet,  consisting  of  a  three-story  brick 
rnll  of  the  building  on  the  adjoining  property. 
-Gold  V.  Calderazzo,  166  N.  Y.  S.  92& 

MOTIONS. 

lee  Certiorari,  4=360;  Indictment  and  Infoi^ 
mation,  «=»137;  New  Trial,  «s>140,  167; 
I'leading,  «=>350-368. 

!=358  (N.Y.SupO  Municipal  court  held  without 
o'^er  on  April  l7,  1917,  to  make  order  amend- 
is:  nunc  pro  tunc  another  order  entered  May  9, 
91.6,  it  being  in  substance  new  decision,  unau- 
horized  because  entered  months  after  case  had 
een  sabmitted. — Shames  v.'  Barrett,  166  N.  Y, 

MOVING  PICTURES. 

lee  Abatement  and  Reviral,  4=39  ;  Copyrights, 
^=948;  Master  and  Servant,  4=>361;  Thea- 
ters and  Shows,  «s>2 ;   Trial,  iSs»296 ;    War, 


MUNICIPAL  CORPORATIONS. 

lee  Counties;  Eminent  Domain,  4=>101;  Es- 
toppel, 4=>62,  78;  Gas,  4=>14;  Injunction, 
«@=377;  Intoxicating  Liquors;  Judges,  ®=»1 ; 
MandainuSj(<S=»143 ;  Schools  and  School  Dis- 
tricts, fl=>29-146;   Street  Railroads. 


I.   GBEATIOM,    AI^TEKATIOir.    EXIST- 
EXOB.  AKD  QIMOLUTION. 

(A)  iBOoryoratlon    and    laoldeata    ot   Bz- 

lutence. 

€=>I5  (N.Y.Sup.)  Officers  of  city  of  Niagara 
Falls,  elected  under  Laws  1914,  c.  444,  neli 
unconstitutional,  had  no  legal  right  tg  accept 
provision  of  curative  act  (Laws  1916,  c.  530), 
as  required  by  Const,  art  13,  g  2.— People  ex 
rel.  Ferguson  v.  Vroman,  166  N.  Y.  8.  923. 

De  facto  ofiBccrs  of  city  of  Niagara  Falls, 
elected  under  unconstitutional  act  of  1914 
(Laws  1914,  c.  444),  could  not  legally  approve 
provisions  of  Laws  1916,  c.  530,  validating  elec- 
tion of  officers  under  previous  act.-rld. 

The  only  persons  who  could  legally  accept 
provisiotis  of  Laws  1916,  c.  630.  were  the  of- 
ficers last  elected  under  Laws  1004.  c  300,  as 
amended  by  Laws  1912,  c.  324,  and  Laws  1915, 
c.  519;  Laws  1914,  c.  444,  being  unconstitu- 
tiunal.— Id. 

Laws  1916,  c  530,  attempting  to  validate 
elections  of  officers  under  unconstitntional  Laws 
1914,  c.  444,  violated  Const,  art  10,  §  2.— Id. 

U.   GOVEBimENTAI.    POWEBS     AMS 
F1TNCTIONS   IN    GENEBAI.. 

«=963(1)  (N.Y.Sup.)  Whether  ordinance  regulat- 
ing manufacture,  distribution,  and  use  of  medi- 
cines and  drugs,  purporting  to  have  been  adopt- 
ed in  exercise  of  police  power,  is  calculated  and 
appropriate  to  accomplish  its  end,  is  open  to 
judicial  scrutiny.— B.  Fougera  &  Oo.  v.  City  of 
Now  York,  166  N,  Y.  S.  248. 

III.  I.EGISIJLTIVE  CONTBOI.  OF  MU- 

NICIPAI.  ACTS.  BIGHTS,  AND 

UABIUTIES. 

®=>70  (N.Y.Sup.)  Laws  1911,  c  777,  enacted 
to  ameliorate  condition  of  grade  crossings  in 
city  of  New  York  by  adjustment  between  city 
and  railroad,  after  public  hearings,  etc.,  is  con- 
stitutional.— Society  for  Prevention  of  Munic- 
ipal Waste  and  Protection  of  Property  Rights 
in  New  York  City  v.  Mitchell,  166  N.  Y.  S.  17. 

v.  officebs,  agents,  and  em- 
-  pi.ot£s. 

(A)  Mnnielpal  Offloera  in  General. 

iS=s>l73(3)  (N.Y.)  Where  a  village  treasurer  re- 
ceived general  funds  and  hall  fund  on  sale  of 
bonds  under  Village  Law,  §  128,  required  under 
section  101  to  be  kept  senarately  and  he  ^ave 
a  general  bond  covering  "all  moneys"  received 
and  a  special  bond  covering  the  hall  fund,  on 
loss  of  such  fund  by  failure  of  a  bank  the  sure- 
ty on  the  general  bond  was  liable. — Trustees  of 
Village  of  Bath  v.  McBride,  116  N.  E.  980,  221 
N.  Y.  231. 

(B)  Hnnlclpal    Departmenta    and    Officer* 

Tbereof. 

<S=>I84(5)  (N.Y.Sup.)  Rule  of  municipal  civil 
service  commission  of  the  city  of  Buffalo  as  to 
promotional  examinations,  adopted  under  Laws 
1900,  c.  15  (Consol.  Laws,  a  7)  i  11,  held  valid 
as  to  detective  sergeants  seeking  examination 
for  captaincies,  but  invalid  as  to  desk  sergeants 
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Rt«k)i>K  t-xKininatioua  for  lieutenancies.— People 
«u  ivl  Kcimwly  v.  Feldman,  166  N.  T.  S.  375. 
^=»ia7  (N.Y.Sup.)  Automatic   advancement   In 

?iwtli>  of  fli'pmen,  under  Greater  New  York 
"liiuior,  I  740,  held  not  "promotion,"  within 
(!ivU  Si<rvU-t«  Ijiw,  )i  20,  requiring  certificate  of 
i>i'«>uu>tluu  for  payment  of  compensation. — 
l.oweiy  V.  City  of  New  York,  166  N.  Y.   S. 

<lr«<Hf(>r  New  York  Charter,  f  740,  makes  no 
(Ualim'tlon  as  to  right  of  advancement  in  grade 
li«twi>i>n  firemen  appointed  before  and  after  it 
took  effect,  but  relates  to  all  advancement 
tlu-rcnftcr  made. — Id. 

VII.  ooimtACTs  nr  oenerai.. 

9sv228  (N.Y.Sup.)  Power  of  common  council  of 
<-lty  to  provide  suitable  and  convenient  o£SceB 
hitd  not  exhausted  for  year  by  holding  over  be- 
yond term  of  lease  of  offices  not  deemed  suitable 
ami  convenient,  thus  creatine  tenancy  for  year. 
-Voelcker  v.  SchneU,  166  N.  Y.  S.  420. 
4=9236  (N.Y.Sup.)  Requirement  of  city  charter 
for  competitive  bidding  for  work  to  be  done  or 
materials  furnished  does  not  apply  to  renting 
city  offices.— Voelcker  v.  Schnell,  166  N.  Y.  S. 
420. 

4=9243  (N.Y.Sup.)  Contract  is  legally  made, 
where  common  council  of  city,  empowered  to 
provide  offices  for  city  officers,  passes,  over  may- 
or's veto,  resolution  accepting  lease  of  offices. — 
Voelcker  v.  SchneU,  166  N.  Y.  S.  420. 
4=»244(1)  (N.Y.Sup.)  To  impeach  resolution  of 
common  council  accepting  lease  to  city,  it  is  not 
enough  that  councilman  who  voted  for  it  was 
judgment  debtor  of  lessor ;  but  some  fact  must 
appear  whereby  his  good  faith,  or  that  of  lessor, 
can  reasonably  be  challenged.  —  Voelcker  v. 
Schnell.  166  N.  Y.  S.  420. 

«»244(1)  (N.Y.Sup.)  That  an  ordinance  pro- 
vided that  the  city  should  pay  for  teams  76 
cents  per  hour  did  not  prohibit  the  council  from 
contracting  to  pay  only  $5  per  day,  but  merely 
fixe<l  the  maximum  price. — Brophy  v.  City  of 
Buffalo,  166  N.  Y.  S.  972. 
4=»247  (N.Y.Sup.)  A  gas  and  electric  company, 
which  contracted  with  the  mayor  to  fupilsh 
service  at  certain  rates  in  consideration  of  his 
dismissing  a  suit  against  the  company,  and 
which  furnished  service  at  those  rates  for  a 
number  of  years,  was  tliereafter  estopped  to  deny 
the  validity  of  the  contract  on  the  ground  that  it 
was  ultra  vires  as  to  the  city. — Wackenhut  V. 
Empire  Gas  &  Electric  Co.,  166  N.  Y.  S.  29. 
®=>248(3)  (N.Y.Sup.)  Payments  by  city  coun- 
cil of  bills  for  services  of  plaintiff  under  illegal 
contract  out  of  funds  raised  for  other  purposes 
held  not  ratification,  and  such  amounts  could 
be  recovered  by  city. — Vermeule  v.  City  of 
Corning,  106  N.  Y.  S.  546. 
iS=s>250  (N.Y.Sup.)  City's  contract  to  deliver 
garbage  collected  by  street  cleaning  department, 
or  by  private  carts  controlled  by  it  in  consider- 
ation of  payments  for  profitable  privilege  to 
perform  the  work  under  the  contrnct,  held  not 
a  contract  for  solo  and  delivery,  but  a  contract 
for  services. — City  of  New  York  v.  New  York 
Disposal  Corp.,  1(56  N.  Y.  S.  WR. 
^=^254  (N.Y.Sup.)  In  action  to  recover  for 
plans  prepared  for  sewage  disposal  of  defendant 


city,  pursuant  to  contract  with  board  of  pch 
works,  not  authorized  by  charter  to  make  • 
tract,  heM,  contract  was  illegal,  and,  city  L. 
ing  derived  no  benefit  plaintiff  conid  not  rr  y 
er.- Veraeule  t.  City  of  CV>rning,  168  K.  Y. 
546. 

«=3254  (N.Y.Sup.)  In  city's  action  for  ps 
ments  due  under  contract  for  garbage  reaf; 
and  disposal,  contractor's  coanterclalm.  t»< 
on  city's  breach  of  its  contracts  in  certain  p. 
ticulara,  disallowed.— City  of  New  York  v.  N. 
York  Disposal  Corp.,  166  N.  J.  S.  963. 

In  city's  action  for  payments  due  under  <'<'' 
tract  giving  privilege  of  garbage  disposal,  c-- 
tractor  held  not  entitled  to  recover  under  f-  •:: 
terclaim  for  false  and  fraudulent  represeDr:i(i 
as  to  the  amount  collected  and  delivered  dnrii 
preceding  year. — Id.. 

€=>2S5  (N.Y.Sup.)  Under  city's  contract  ft 
garbage  removal  and  disposal,  contractor  r 
ceiving  the  amount  delivered  and  protesting  tb: 
it  should  receive  more,  but  not  attcmptine  tn  p 
scind  the  contract  was  t>ound  to  pay  at  it' 
mon  law  and  under  Sales  Act  for  that  rece:.' 
—City  of  New  York  v.  New  York  I>i*i"'>- 
Corp.,  166  N.  Y.  S.  963. 

City,  suing  for  payments  due  under  a  confs-' 
for  garbage  removal  and  disposal.  *eW  not  I'r.' 
ited  to  a  recovery  for  value  of  garbage  actn.i"' 
delivered,  but  entitled  to  recover  the  ngree- 
payments  under  the  contract. — Id. 

IX.  PUBIJO  IMPHOVISICESTS, 

(A)  Power     to      Make     Improveascata     "< 
GntBt  AM  Tkervfor. 

®=3288(1)  (N.Y.Sup.)  A  atfe  appropriatioa  fv 
repairing  and  constructing  parka,  parkuav'v 
playgrounds,  boulevards,  and  driveways  (i'** 
not  authorize  an  expenditure  there<rom  J'* 
constructing  a  greenhouse  in  a  city  v»^-^J^ 
Spencer  v.  City  of  New  York,  166  N.  Y.  S.  In. 

(O  0«Btnu>ta> 

«s>360(5)  (N.Y.Sup.)  Where  specifications  otD- 
ed  for  one  part  standard  cement  and  two  p«^' 
sand,  or  one  part  Portland  cement  and  thrw 
parts  sand,  and  contractor  made  no  objectia 
to  changing  from  standard  to  Portland,  he  «** 
not  entitled  to  damages  for  change. — ^Ryan  ^■ 
City  of  New  York,  166  N.  Y.  S.  675. 

If  contractor  wishes  to  protect  himsdf  f:*"' 
damages  for  delay  growing  out  of  change  of  t*" 
ifications,  he  must  assert  his  claim  at  the  tic* 
of  the  change  and  not  lull  the  other  iiarty  into 
sense  of  security  by  consenting  to  modificat.  s- 
-Id. 

«=»360(6)  (N.YSup.)  Where  engineer  on  puNif 
improvement  ordered  installation  of  o-rW 
sheeting  not  called  for  by  the  contract,  the  !■'  •" 
tractor  could  recover  from  the  city  the  vsic 
thereot— Eyan  v.  City  of  New  York,  166  N.  I- 
S.  675. 

«=»373(3)  (N.Y.Sup.)  In  suit  to  detenahie 
rights  between  assignee  of  moneys  due  B.  ut^f 
paving  contract  with  city  and  B.'s  eubcoiit:j<~ 
tor,  held,  subcontractor's  notice  of  lien  was  3  "I 
in  due  time  within  Lien  Law,  {}  12,  23.  vb-- 
filed  before  any  certificate  of  approval  requi»J 
by  counsel  had  been  delivered  prutcipal  coEt-t.^ 
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. — ^lehigh  Pordand  Cement  Co.  t.  City  of 
ughkeepsie,  166  N.  T.  S.  454. 
»374(1)  (N.Y.Sup.)  Contractor  cannot  have 
xiaKcs  for  delay  in  work  caosed  by  city 
■ou«h  contemplated  chanires  in  specifications 
tie  fails  to  show  that  there  was  delay  or  that 
ole  of  delay  was  cansed  through  no  act  of  his 
n.— Ryaa  v,  aty  of  New  York,  166  N.  Y.  g. 
5. 

»374(6)  (N.T.Snp.)  Production  of  letter  from 
;ineer  to  contractor  stating  engineer  would  be 
:<l  if  contractor  used  Portland  cement  instead 
standard  quality  made  case  for  jury  on  issue 
letber  change  in  quality  of  cement  was  order- 
—Ryan  v.  City  of  New  York,  168  N.  Y.  S. 
5. 

=>402(2)  W.Y.)  Under  New  York  Consolida- 
>n  Act,  I  878,  Lawa  1916,  c.  616,  {  4,  amending 
;w  York  Charter,  g  931,  erection  of  viaduct 
iproximately  BO  feet  above  street  level  held  a 
aage  in  grade  of  street,  and  damages  may  be 
sessed  therefor.— People  ex  rel.  Crane  v.  Or- 
ond,  116  N.  E.  993,  221  N.  Y.  283. 

=>402(d)  (N.Y.Sup.)  A  damage  award  in  street 
ication  proceedings  will  not  be  reversed,  with 
I  attendant  expense,  because  commissioners  de- 
rcted  a  set-off  from  principal  of  award,  instead 
from  interest.— In  re  White  Plains  Road  io 
ity  of  New  York,  166  N.  Y.  S.  435. 

B)    Aaseaainenta     fair     Benefit*,    and    Bpe> 
olal  TaK«a. 

=>455  (N.Y.Snp.)  Assessment  made  in  town 
Gravesend  without  notice  as  required  by 
aws  1S93,  c.  171,  prior  to  its  consolidation 
ith  New  York,  could  not  be  validated  by  Char- 
r  of  Greater  New  York,  g  960. — Overton  v. 
ity  of  New  York,  166  N.  Y.  S.  463. 

X.    FOLIOE  POWEB  AND  REOUIA- 
TIOMS. 

i)   Delevatloa,   Extent,   and   Bxerelae   of 
Power. 

=»60 1  (N.Y.Sup.)  The  owner  of  a  private  rea- 
lence  cannot  change  its  occupancy  or  use  to 
lat  of  a  sanitarium,  after  the  adoption  of 
luilding  C^ode,  g  70,  subd.  2,  and  section  72, 
ibd.  "a,"  until  plans  are  filed,  and  building 
Itered,  and  certificate  of  approval  issued.— 
eople  ex  tel.  Buccione  v.  Miller,  166  N.  Y.  S. 
70. 

s»60l  (N.Y.Sup.)  Greater  New  York  Charter, 
411.  providing  for  construction  of  theaters  hM 
laudatory,  with  exception  of  extraordinary  con- 
itinns  or  new  scientific  development  and  did  not 
utborize  board  of  examiners  to  approve  plan  of 
ifferent  structure  from  that  required  by  build- 
ng  codes,  on  ground  that  in  opinion  of  examin- 
rs  proposed  plan  was  safe. — Altschul  v.  Ludwig, 
00  N.  Y.  S.  529. 

In  view  of  Building  Code,  g  538,  where  alter- 
ition  of  building  into  theater  and  its  subsequent 
ise  as  such  was  violation  of  existing  law,  such 
ise  prior  to  a  subsequent  alteration  did  not 
nake  it  a  theater  "lawfully  ere<'tod  prior  to  June 
i,  1904,"  so  as  to  prevent  application  of  require- 


ments for  erection  of  new  theater  under  Build- 
ing Code. — Id. 

(B)   TloIa.tlona  and  Kntoroement  of  Rea;v- 
latlona. 

8=3632  (N.Y.Sup.)  If  express  permit  for  alter- 
ation of  building  into  theater  m  manner  other 
than  that  provided  by  Building  Code  would  have 
been  ineffective,  acquiescence  in  such  altera- 
tion without  permisaion  by  City  authorities 
would  also  be  ineffective.— Altschul  v.  Ludwig, 
166  N.  Y.  S.  529. 

XI.   USE  AHS  RXOTTrATIOir  OF  FXJB< 

-UC  FZACES,  PBOFEBTT, 

AMD    WORKS. 

(A)   Btreeta    and   Other   Poblle  'Wara. 

€=9664  (N.Y.Sup.)  In  compensation  proceedings 
for  vacating;  a  street,  evidence  of  witness  long 
familiar  with  localibr,  together  with  commia- 
sioners'  opportunity  for  viewing  premises,  etc., 
held  to  sustain  their  finding  that  strip  of  land 
was  included  in  vacated  street. — In  re  White 
Plains  Boad  in  CS.tf  of  New  York,  166  N.  Y.  8. 
435. 

*=»657fr)  (N.Y.Sup.)  Closing  thoroughfare,  not 
accepted  by  city  as  street  under  Laws  1895,  c, 
1006,  providing  that  street  then  ceases  to  be 
such  for  any  purpose,  etc.,  extinguishes  private 
easements  arising  from  grant— In  re  Wallace 
Barnes,  and  Matthews  Aves.  in  City  of  New 
York,  166  N.  Y.  S.  429. 

iS=»657(7)  (N.Y.Sup.)  (Hosing  thoroughfare,  not 
accepted  by  cit^  as  street,  extinguishes  private 
easements  arising  from  grant. — In  re  White 
Plains  Boad  in  City  of  New  York,  166  N.  Y.  8. 
435. 

^3659  (N.Y.Sup.)  Use  of  streets  for  erection 
of  poles  to  carry  wires  for  street  lighting  is  a 
street  and  not  a  municipal  purpose,  and  any  use 
which  improves  or  benefits  the  street  as  a  high- 
way is  a  proper  street  use. — People  ex  rel.  Clem- 
ents V.  WUiams,  166  N.  Y.  8.  560. 

«=9663*  (N.Y.Sup.)  Although  city  district  was 
almost  entirely  used  for  manufacturing  purpos- 
es, pedestrians  still  possessed  right  to  uae  streets 
therein.— Stanley  v.  Jay  St.  Connecting  B.  B., 
166  N.  Y.  S.  119. 

9=9680,681(5)  (N.Y.Sup.)  The  common  council 
of  Brooklyn  by  its  right  to  contract  with  a  cor- 
poration to  furnish  lights  in  the  streets  had  no 
power  to  confer  on  the  corporation  the  right  to 
furnish  light  to  abutting  owners  for  profit — 
People  ex  rel.  Clements  v.  Williams,  166  N.  Y. 
S.  560. 

<S=»680,  681(6)  (N.Y.Sup.)  Under  provisions 
of  Bailroad  Law,  city  of  New  York  could  not 
authorize  use  of  streets  by  private  freight  rail- 
road, with  spurs  extending  across  sidewalks 
and  injuring  abutting  owner's  rights.— Stanley 
v.  Jay  St.  Connecting  R.  R.,  186  N.  Y.  S.  119. 

i®=»703(l)  (N.Y.Co.Ct)  Motor  vehicle  ordinance 
adopted  by  city  of  Niagara  Falls  under  its  char- 
ter (Laws  1904,  c.  300,  g  120)  held  invalid  be- 
cause unauthorized  under  Highway  Law,  g  288, 
as  amended  by  I^ws  1910,  c.  374,  and  because 
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inconsistent  whh  section  286  thereof.— People  ▼. 
Braun,  166  N.  Y.  S.  708. 

General  City  Law,  art.  2a,  as  added  by  Laws 
1913,  c.  247,  did  not  repeal  pro  tanto  HiBhway 
Law,  §S  286,  288,  as  amended  by  Laws  1910,  c. 
374,  regulating  movement  of  motor  vehicles  in 

Sassisg   street   car  standing  to  take  on   or  set 
own  papsengers. — Id. 

ZIII.  FISOAI.  MAWAOEMENT.  PUB- 

UO  DEBT,  SEUKITIES,  AND 

TAXATION. 

(AttPoner  to  laonr  IndebtednnaB  and  Ex- 
P*it4t«ar«s. 

«=»864(4)  (N.Y.Sup.)  Under  New  York  City 
Charter,  S  1541,  prohibiting  incurring  of  ex- 
penses exceeding  sums  appropriated,  the  cost  of 
plans  and  specifications  for  greenhouses  must 
be  paid  from  appropriation  for  their  construc- 
tion.—Spencer  V.  Caty  of  New  lorlt,  168  N.  Y. 
S.  177. 

(B)  Admlnistratlom  In  General,  Approprl- 
atlona,  'Warrants  and  Payment. 

«=»887  (N.Y.Sup.)  Under  Laws  1880,  c.  31,  g  4, 
as  amended  by  Laws  1892,  c.  8S,  with  reference 
to  hall  for  Buffalo  and  Erie  county,  held,  city 
council  may,  in  making  appropriations  for  com- 
ing year,  take  into  consideration  moneys  already 
in  hands  of  trustees  having  charge  of  ball. — Zit- 
tel  v.  Fuhrmann,  166  N.  Y.  S.  696. 

(B)  RlK)>ta    and    Remedies    of    Taxpayers. 

€=»996  (N.Y.Sup.)  Waste,  to  be  prevented  by 
taxpayer  s  action,  is  confined  to  acts  without 
power,  or  where  there  is  corruption  or  fraud. — 
Voelcker  v.  Schnell,  166  N.  Y.  S.  420. 

xrv.   CI^AIMS  AGAINST  CORPORA- 
TION. 

$=»I002  (N.Y.Sup.)  Contractor  on  public  im- 
provement under  contract  providing  for  pay- 
ments in  monthly  installments,  if  entitled  to  in- 
terest on  deferred  partial  payments,  is  entitled 
to  interest  only  from  30  days  after  date  of  de- 
mand on  city  comptroller.— Ryan  v.  City  of  New 
York,  166  5l.  Y.  S.  575. 

Contractor  who  Rave  receipt  In  full  OD  receiv- 
ing partial  progress  payments,  without  reserving 
additional  claim  for  interest,  could  not  recover 
additional  interest.— Id. 

€=31006  (N.Y.Sup.)  Under  Corning  City  Char- 
ter, §  30,  held,  all  claims  presented  to  city  must 
be  itemized,  where  possible. — Vermeule  v.  City 
of  Corning,  166  N.  Y.  S.  546. 
<»=»I008  (N.Y.Sup.)  Under  Coming  City  Char- 
ter, S  30,- and  section  32,  subd.  7,  held,  sending 
claim  to  board  of  public  works  was  not  presenta- 
tion to  common  council. — Vermeule  v.  City  of 
Corning,  166  N.  Y.  S,  546. 

XV.   ACTIONS. 

<&=>I02I,  1022  (N.Y.Sup.)  Under  Corning  City 
Charter,  g  30,  presentation  of  itemized  verified 
claim  to  common  council  held  condition  prece- 
dent to  right  of  action  against  city. — Vermeule 
V.  City  of  Corning,  166  n!  Y.  S.  546. 

MUNICIPAL  COURTS. 

See  Courto,  «=>188-190. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ®=>753,  825. 

MUTUAL  BENEFIT  SOCIETIES. 

See  Beneficial  Aasociatiomi. 

MUTUALITY. 

See  Contracts,  «s9lO. 


See  Food,  <8=>26. 


NAIL 
NAMES. 


See   Corporations,  ®=»45,  45%  t    Trade-Marks 
and  Trade-Names. 

®=>I4  (N.Y.Sup.) Identity  of  name  is  prima 
facie  evidence  of  identity  of  person. — ^Doherty  t. 
Mutuaa  Life  Ins.  Co.  of  New  York,  166  N.  T. 
S.  838. 

®=>I7  (N.Y.Sup.)  A  concern  may  use  its  own 
name  in  its  business,  unless  it  has  contracted  ni>t 
to  do  so.— Bailey  v.  S.  S.  Stafford,  Inc.  166  N. 
Y.  S.  79. 

NARCOTICS. 

See  Poiscms,  $=»4. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=>287. 

NATURALIZATION. 

See  Aliens,  «s»61,  68. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

n.  LANDS  UNDER  WATER. 

«=>37(4)  (N.Y.)  Assuming  that  Laws  1S84.  c. 
491,  intended  to  refer  to  lands  which  had  bWi. 
filled  in,  it  could  only  confirm  grants  secured  i: 
such  manner  prior  to  its  enactment. — First  Corst. 
Co.  of  Brooklyn  v.  Stole,  116  N.  E.  1020.  221 
N.  Y.  295. 

Grant  of  mere  privilege  to  fill  in  tidewatn 
land,  so  long  as  unexercised,  does  not  convey  ti- 
tle to  land.— Id. 

Laws  1884,  c.  491,  confirming  certain  prior 
grants  to  fill  in  tidewater  lands  did  not  rive  s 
right  to  fill  in  the  space  at  end  of  certain  str<»;.- 
previously  established  by  the  Legislature  thnu^h 
they  had  not  been  opened  at  the  time  of  the 
passage  of  sudi  act. — Id. 

<S=>37(5)  (N.Y.)  Under  Laws  1873,  c.  702,  sn! 
Laws  1875,  c.  398,  the  only  consideration  for 
privilege  granted  was  that  it  would  be  eierciswl, 
and,  being,  no  doubt,  a  necessary  and  implin' 
condition,  right  could  be  forfeited  for  nonconi- 
pliance.— First  Const.  Co.  of  Brooklyn  v.  State. 
116  N.  B.  1020,  221  N.  Y.  295. 

m.   RIPARIAN      AND      UTTORAX 
RIGHTS. 

«=»43(3)  (N.Y.)  Laws  1873,  c.  702,  and  L«« 
1875,  c.  898,  authorizing  erection  of  docks,  etc.. 
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enmply  granted  to  Indlvldiials  named  therein, 
privilege  of  filling  in  or  erecting  improvements 
npon  grants  described. — First  Const.  Co.  of 
Brooklyn  v.  State,  116  N.  B.  1020,  221  N.  Y. 

NEGATIVE  PREGNANT. 

Se«  Pleadinr,  «s>12e. 

NEGLIGENCE. 

See  Animals,  €=374;  CarrieiB,  €=»119-180, 
280,  303;  Charities,  «=>45;  Damages,  <S=> 
132;  Electricity,  «=»17;  Food,  «=>25;  Inn- 
keepers; Judgment,  ®=>143;  Landlord  and 
Tenant,  <S=3l42 ;  Master  and  Servant,  ®=» 
116-276.  356;  Principal  and  Surety,  <S=s>121; 
Kailroads,  «=s>113. 

I.    ACTS   OR  OMXSUOirS  CONSTITirr. 
INO   NEGLXOEMCE. 

(B)   DaiiBeroas       Snbstaacea,      MacMmerr, 
and    Other   Instramentalttte*. 

«=>26  (N.Y.Sup.)  Where  servant,  employed  by 
drayage  company,  was- injured  by  defective  ap- 
pliances furnished  by  employer,  but  used  by 
railroad  in  unloading  materials  for  employer, 
railroad  was  not  liable.— Pureell  v.  Delaware, 
L.  &  W.  R.  Co.,  166  N.  Y.  S.  279. 
®=>27  (N.Y.Sup.)  If  purchaser  of  drawbar  and 
trailer,  or  his  servants,  were  careless  in  care 
and  management  thereof,  manufacturer  would 
not  be  liable  for  injuries  to  third  person,  caus- 
ed by  drawbar  breaking.— Jazek  v.  FirusB,  166 
N.  Y.  S.  444. 

€=>27  (N.Y.Sup.)  Plaintiff,  purchaser  from  re- 
tail dealer,  'could  not  recover  damages  against 
manufacturer  of  wooden  bed  for  injuries  sus- 
tained as  result  of  slats  giving  way;  such  bed 
not  being  inherently  or  imminently  dangerous  to 
life  or  limb.— Field  v.  Empire  Case  Goods  Co., 
166  N.  T,  S.  609. 

XV.  ACTIONS. 
(B)  BTldeDoe. 

^=>  134(9)  (N.Y.Sup.)  In  action  for  damages  for 
injuries  due  to  falling  down  stairs  of  plamtifTs 
factory,  evidence  held  suflBcient  to  entitle  plain- 
tiflf  to  judgment  in  view  of  Labor  Law,  |  81,  as 
amended  by  Laws  1913,  c.  286,  requiring  owner 
of  factories  to  keep  adequate  light  in  hallwaya 
— Tollman  v.  Roosin,  166  N.  Y.  S.  821. 

(C)  Trial.  Jadsment,  aad  Be-vleir. 

€=»i42  (N.Y.Sup.)  Finding  of  jury  as  to  negli- 
gence held  so  inconsistent  with  general  verdict 
as  to  afford  no  basis  for  direction  of  a  general 
verdict  against  the  railroad,  in  action  by  dray- 
age employe,  injured  while  unloading  a  car. — 
I'urcell  V.  Delaware,  li,  &  W.  R.  Co.,  166  N.  Y. 
S.  279. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «=3l05,  108. 


NEW  TRIAL 

See  Courts,  <S=9l89 ;   Stipulations,  «s»18. 

n.  oBomiDS. 

(D>  DisaaaUlleatlon    or    Mlsoondnet   of  o> 
Afleatlaar  Jnrr. 

«=>44(4)  (N.X.Snp.)  Verdict  for  defendant  in 
personal  injuries  case  will  be  set  aside  for  im- 
proper conduct  of  juror  in  visiting  scene  of 
accident  during  trial,  neither  juror  nor  fellow 
jurors,  who  made  affidavits  in  opposition  to  mo- 
tion to  set  aside  verdict,  stating  subject  of  ju- 
ror's visit,  was  not  discussed. — Curry  v.  Quait, 
166  N.  Y.  S.  367. 

(F)  Terdtet  or  Flnatusa  CSontrarr  to  I,aw 
or  ES-vldenee. 

4=»66  (N.Y.Sup.)  Jury's  finding  of  testamentary 
incapacity,  not  responding  to  charge  of  court 
or  to  the  evidence,  will  be  set  aside  and  new 
trial  granted.— In  re  Cutter's  Will,  166  N.  Y.  S. 
206. 

€=>72  (N.Y.Sup.)  Jury's  finding  of  testamen- 
tary incapacity  not  responsive  to  the  evidence 
will  be  set  aside  and  new  trial  granted. — In  re 
Cutter's  WiU,  166  N.  Y.  S.  206. 

(H)  Newly  Dliieavered  Bvideaoe. 

S=3l05  (N.Y.Sup.)  Where  newly  discovered 
evidence  upon  whi<^  a  new  trial  was  sought 
tended  only  to  impeach  plaintiff's  witness,  the 
motion  was  properly  denied. — Croaghan  v.  N«W 
York  Mut  Benev.  Soc.,  166  N.  Y.  S.  161. 

«=»I05  (N.Y.Sup.)  New  trial  will  not  be  grant- 
ed for  newly  discovered  evidence  to  impeach 
witnesses. — Kinney  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  166  N.  Y.  S.  86a 

<S=>I08(1)  (N.Y.Sup.)  Where  newly  discovered 
evidence  is  material,  and  would  Ukely  change 
result,  motion  for  new  trial,  made  with  due  dili- 
gence, should  be  granted.— Saranac  Land  &  Tim- 
ber Co.  V.  Roberts,  166  N.  Y.  S.  8. 

On  defendant's  motion  for  new  trials  for  new- 
ly discovered  evidence,  evidence  held  sufficient  to 
establish  defendant's  right  thereto, — Id. 

<8=9l08(2)  (N.Y.Sup.)  Evidence  of  entries  in 
lost  record  book  of  town  clerk,  establishing 
boundaries  of  school  district,  held  sufficient  to 
warrant  granting  of  new  trial. — Saranac  Land 
&  Timber  Co.  v.  Roberta,  166  N.  Y.  S.  8. 

III..  PROCEEDINGS  TO  PROCURE 
NEW  TRIAIk 

<S=»  140(1)  (N.Y.Sup.)  On  motion  to  set  aside 
verdict  for  misconduct  of  juror,  affidavits  of 
plaintiff's  attorney  and  another  person,  detail- 
ing what  jurors  said  about  case,  held  inadmis- 
sible to, impeach  verdict. — Curry  v.  Quait,  166 
N.  Y.  S.  367. 

9=»I57  (N.Y.Sup.)  Where,  pending  motions  for 
new  trials,  plaintiff  stipulated  that  defendant 
could  have  his  witnesses  examined  before  referee 
and  use  testimony  so  taken  at  new  trial,  if  grant- 
ed, objections  to  testimony  so  taken  will  not  be 
disposed  of  in  passing  on  motions. — Saranac 
Land  &  Timber  (5o.  v.  Roberts,  166  N.  Y.  S.  8. 
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NOISE. 

See  Nuisance,  ^ssS. 

NOMINATION. 

See  Blections,  «=>126. 

NONRESIDENCE. 

See  DepositioiiB,  €=9l2. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal,  «=>426;  Assignments  for  Benefit  of 
Creditors,  ®=>396:  Banks  and  Banking,  «=» 
116;  Bills  and  Notes,  <S=>3:J9,  342;  Biecu- 
tion,  «=>70;  Food,  <$=3>16;  LimiUtion  of  Ac- 
tions, 4a»67;  Municipal  Corporations,  ^=> 
465;   Taxation,  «s>658,  662;    V^ills,  «s>310. 


NUrSANCE. 


I.  PRIVATE  MUISANOES. 

(A)  Natarc  of  Injiirr>  amd  litablUty  There- 
for. 

♦5»3(6)  (N.T.Snp.)  Noise  from  making  iron  and 
steel  products  in  corrugated  iron  building  with 
doors  and  windows  open,  or  outside  thereof, 
much  work  being  done  at  niRbt,  constitutes  nui- 
sance and  will  be  enjoined,  although  other  near- 
by concerns  make  considerable  noise  and  neigh- 
borhood is  developing  into  business  section. — 
Ereon  v.  Niagara  Steel  Finishing  Co..  166  N.  T. 
S.  442. 

(O)  AetloBS  tor  Damasea* 
4=>50(1)  (N.T.Sup.)  In  awarding  damages  for 
nuisance  caused  by  unnecessarily  noisy  manu- 
facture of  steel  and  iron  products,  impairment  of 
health  may  be  considered. — Kreon  v.  Niagara 
Steel  FinUhing  Co.,  166  N.  Y.  S.  442. 

«=350(7)  (N.Y.Sup.)  $250  damages  awarded  for 
unnecessary  noise,  made  hy  iron  and  steel  manu- 
facturing concern  upon  testimony  that  plaintiff's 
tenants  might  refuse  to  remain,  etc. — Ereon  t. 
Niagara  Steel  Finishing  Co.,  166  N.  Y.  S.  442. 

OBJECTIONS. 

See  Abatement  and   Revival,   ^=>17;    Parties, 
€=>75;  Heading,  ®=>416,  420;  Trial,  «=»105. 

OBSTRUCTIONS. 

See  Easements,  ^=»58. 

OFFER. 

See  Contracts,  «=>19,  22 ;   Sales,  «=323. 

OFFICERS. 

See  Banks  and  Banking,  «=3ll6;    Certiorari, 
^»21 ;  Clerks  of  Courts ;   Commerce,  «=»85 ; 


Corporations,  «=s>324-4S0;  Gridence.  «=>%:l 
Executors  and  Administrators.  9=>24:  He*.a. 
€=38;  Injunction,  ^=»77,  85;  Judges:  .'.'^ 
tices  of  the  Peace;  Mandamus,  ^^'i--*': 
Master  and  Servant,  &=>416— 418;  Muci^tptl 
Corporations,  «=>173-197,  228 ;  PubUe  Sn^ 
ice  Commissions;  Quo  Warranto;  Set-  ■« 
and  School  Districts,  e=>36;  Sheriffs  ii': 
Constables;  Street  Railroads,  <g=365^;  T-i- 
ation,  «s»718;  Telegraphs  and  TeleptaLt», 
€=>33%. 

I.  APFOIMTMEMT,    Q1TAIJFIOATI05. 
AHS  TENtratE. 
(D)   De  Facto  IMBeera. 

<8=»39  (N.Y.Sup.)  De  facto  officers  are  c: 
permitted  to  benefit  personally  from  wbM  s 
legally  a  usurpation  of  office. — People  ei  rei. 
Ferguson  v.  Vroman,  166  N.  Y.  S.  923. 

11.  TITLE  TO  AND  POSSESSION  OF 
OFFICE. 


(N.Y.Sup.)  Title  to  a  puUic  office  caz- 
not  be  coUateraUy  attacked.— In  ze  Carp,  ItiS 
N.  Y.  S.  243. 

OMISSION. 

See  Pleading,  «=»37. 


Jnstiees   of  tlie 


OPENING. 

See   Judgment,   «=»143-167; 
Peace,  «=9l22. 

OPINION  EVIDENCE. 

See  evidence,  «=»471,  608. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

ORDERS. 

See  (Jourts,  «=>64;  Depositions,  ®=aS8;  Vi*- 
covery,  €J=»58:  DismiRwl  and  Nonsuit.  €=» 
79;  Execution,  9=>3T8;  Motiona;  Publ.o 
Service  Commissions,  €=>35. 

ORDINANCES. 

See  Health,  4s»8 ;  Municipal  Corporations. «» 
63. 

PARDON. 

e=>4  (N.Y.Sup.)  Suspended  sentence  Mi  n<< 
to  amount  to  prior  conviction,  so,  on  sat*«- 
quent  conviction,  defendant  could  be  paroM  — 
Lewis  V.  Carter.  166  N.  Y.  S.  373. 

€=>9  (N.Y.Sup.)  In  view  of  Prison  taw.  \ 
212,  as  first  sentence  pronounced  upon  a  pn>uS'r 
did  not  expire  until  expiration  of  maxiiu<.t 
term,  notwithstanding  any  action  parole  M-<r<' 
may  have  taken  in  matter  of  a  parole,  pri'-  -<*-' 
would  still  be  in  legal  custody,  and  onder  n-- 
trol  of  agent  and  warden  of  state  prisuiu.  uio' 
eipimtion  of  such  maximum  term. — Peuple  O 
rd.  Wallace  v.  Cartor,  166  N.  Y.  &  &L 

PARENT  AND  CHILD. 

See  Adoption ;  Guardian  t^id  Ward ;   lafaati. 
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PAROL  AGREEMENTS. 


>ee  Frauds,  Statute  of. 


PAROLE. 


See  Pardon. 


PAROL  EVIDENCE 

See  Evidence,  «=s>422-448. 

PARTIES. 

F'or  parties  to  jftrticular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

?"or  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal. 

II.  DEFENBAirTg. 

(B)  Joinder. 

&=32  (N.Y.Sup.)  Under  Code  Ctt.  Proc.  f  452, 
;ase  cannot  be  determined  without  presence  of 
lefendant  not  served  with  summons,  where  cause 
»f  action  necessarily  called  for  adjudication  as 
to  his  rights.— Simon  v.  Gibraltar  Const.  Co., 
166  N.  T.  8.  466. 

ax.   WEW  PABTIES  AHD  CHANGE  OP 
PASTIES. 

8=59(4)  (N.Y.Sup.)  Motion  for  leave  to  change 
title  of  action,  after  demurrer,  by  omitting 
R-ords  "individually  and  as  executors,"  etc.,  fol- 
lowing defendants'  names,  is  a  motion  to  amend 
[K>mplaint,  or  to  discontinue  as  against  execu- 
tor, which  will  be  granted  on  payment  of  costs. 
-Obnet  V.  Kidder,  166  X.  Y.  S.  171. 

V.  DEFECTS,   OBJECTIONS,  AITD 
AMENDMENT. 

®=75'2)  (N.Y.Sup.)  In  absence  of  necessary 
party  defendant,  it  is  court's  duty  to  refrain 
from  deciding  the  issues,  whether  objection  be 
taken  or  not.— Cullen  v.  Walsh,  166  N.  Y.  S. 
233. 

PARTITION. 

n.  ACTIONS    FOR    PARTITION. 

(B)  Proceedlnsa   and  Relief. 

^=>63(2)  (N.Y.Sup.)  Evidence  is  not  admissible, 
as  to  amount  of  lien  on  premises  involved  of  re- 
ceiver of  rents  of  such  property,  who  was  ap- 
pointed in  another  action  between  different  par- 
ties, and  is  not  party  to  partition  suit,  unless  de- 
cree makes  provision  for  fixing  of  such  amount. 
— Fogarty  v.  Stange,  166  N.  Y.  S.  691. 
^=73  (N.Y.Sup.)  Preliminary  order  in  parti- 
tion may  direct  referee  to  ascertain  and  report 
as  to  any  matters  not  before  mentioned  in  such 
order,  but  incidental  to  matters  before  mention- 
ed, or  relating  to  or  growing  out  of  interlocu- 
tory judgment,  or  appropriate  to  be  provided  for 
in  linai  judgment. — Fogarty  v.  Stange,  166  N.  Y. 
S.  691. 

iS=>88  (N.Y.Sup.)  In  partition  between  pur- 
chasers, where  defendant  did  not  assume  mort- 
gage, but  plaintiff,  who  purchased  later,  did, 
held,  defendant  was  liable  for  payment  of  one- 


half  of  mortgage  debt— Davis  v.  Bums,  166  N. 
y.  S.  35T. 

«=>97  (N.Y.Sup.)  Where  court,  in  partition, 
had  jurisdiction  of  parties  and  subject-matter, 
it  could  complete  adjustment  between  parties 
by  directing  foreclosure  of  a  mortgage.— -Foster 
V.  Kenny,  166  N.  Y.  S.  265. 
®=3l09(4)  (N.Y.Sup.)  Purchaser  at  partition 
sale,  who  refuses  to  complete  his  purchase,  must 
point  out  defect  in  title  relied  on,  and  if  it  de- 
pends on  impossible  or  remote  contingency,  etc., 
court  will  disregard  defect. — McKenzie  r.  Wood- 
ward, 166  N.  Y.  S.  4S5. 

ei=>l09(6)  (N.Y.Sup.)  Where  purchaser  at  par- 
tition sale  relied  on  defect  in  chain  of  title  to  re- 
lieve him  from  purchase,  and  jurisdiction  to  is- 
sue order  for  service  of  summons  on  unknown 
defendants  by  publication  depended  on  construc- 
tion of  ambiguous  affidavits  on  which  application 
was  made,  affidavits  will  be  construed,  if  pcM- 
sible,  80  as  to  sustain  proceedings.— McKenzie 
V.  Woodward,  166  N.  Y.  S.  485. 
«=>  1 1 0  (N.Y.Sup.)  It  is  duty  of  referee  in  par- 
tition to  adjourn  closing  of  title  to  certain  par- 
cels of  land  purchased  bv  one  of  parties,  who  ex- 
pects to  apply  on  purchase  price  her  share  of 
proceeds  of  sale.— Bxygarty  v.  Stange,  166  N.  Y. 
S.  691. 

«=»lll(l)  (N.Y.Sup.)  In  partition,  value  of 
interest  of  each  share  owner  in  property  is  val- 
ue of  his  undivided  interest,  considered  as  frac- 
tion of  whole  property,  and  not  particular  sum 
of  money  he  would  receive  after  deduction  of 
any  liens  of  other  share  owners  against  hi^ 
share.— Fogarty  v.  Stange,  166  N.  Y.  &.  691. 
^3>II2  (N.Y.Sup.)  Final  judgment  in  partition 
sufficiently  guards  interests  of  specific  lienors 
by  following  language :  "After  first  paying  from 
proceeds  of  such  other  parcels  the  specific  or  gen- 
eral liens  thereon."— Fogarty  v.  Stange,  166  N. 
Y.  S.  691. 

<3s>ll4(l)  (N.Y.Sup.)  In  partition,  guardians 
of  infants,  though  having  no  personal  interest  in 
properties  embraced  in  action,  are  entitled  to 
payment  of  costs.— Fogarty  v.  Stange,  166  N. 
Y.  S.  691. 

®=)II4(4)  (N.Y.Sup.)  In  partition,  no  allow- 
ance for  attorneys'  fees  can  be  made  to  guard- 
ians, where  infants  they  represent  have  no  per- 
sonal interest  in  properties  embraced  in  action. — 
Fogarty  v.  Stange,  166  N.  Y.  S.  691. 

PARTNERSHIP. 

See  Taxation,  «=3868. 

VT.  DEATH  OF  PARTNER.  AND  StUU 

vnriNa  partners. 

€=3246  (N.Y.Sur.)  In  absence  of  any  agreement 
between  partners  that  paftnership  realty  shall 
be  treated  as  personalty,  realty  retaine  its 
character,  and  ^ter  payment  of  firm  debts  de- 
scends to  heirs  of  partners. — In  re  McKinlny's 
Estate,  166  N.  Y.  8.  1081. 

PART  PAYMENT. 

See  Accord  and  Satisfaction,  <$s>ll; 
Statute  of,  <S=»95. 
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PASSENGERS. 

See  Carriers,  «=»236. 

PATENT  MEDICINES. 

See  Druggists,  (8=»1 ;  Injunction,  ®=»56;  Wit- 
nesses, $=>293. 

PATENTS. 

X.   TITIiE,  CONVETANCES,  AND  C01»- 

TBAOTS. 

(B)  AaslKnntents  and   OUier  Tninalera. 

$=>203  (N.Y.Sup.)  Plaintiff  could  not  recover 
payments  under  contract  assigning  his  rights  in 
letters  patent,  unless  be  proved  his  own  com- 
pliance with  the  contract,  or  that  his  breach  of 
any  material  covenant  had  been  waived  by  de- 
fendant.—Ficklen  V.  F.  William  Stocker,  Inc., 
166  N.  Y.  S.  854. 

In  action  for  payments  under  contract  as- 
signing patent  rights,  defendant  could  not  re- 
cover upon  its  counterclaim  based  on  plaintiff's 
breach  of  the  contract,  unless  it  elected  to  re- 
scind the  contract  and  was  damaged  in  amount 
of  its  expenditure  thereunder. — Id. 

Under  provisions  of  contract  assigning  plain- 
tiff's patent  rights,  his  refusal  to  sign  formal 
consent  to  issuance  of  patent  in  defendant's 
name  held  not  a  breach  entitling  defendant  to 
recover  upon  its  counterclaim. — Id. 

PATRIOTIC  PARADL  - 

See  Breach  of  the  Peace,  ®=>1. 

PAYMENT. 

See  Accnrd  and  Satisfaction;  Attorney  and  Cli- 
ent, €=»75 ;  Banks  and  Banking,  €=>301 ; 
Corporations,  €=»88;  Costs,  ®s»£2;  Execu- 
tors and  Administrators,  ®S3295;  Frauds, 
Statute  of,  €=»93;  Insurance,  ®=»145;  Judg- 
ment, «=s>876,  878;  Sales,  «=982;  Subrogar 
tion. 

PENALTIES. 

See  Damages,  «=976,  85,  167 ;    Food,  «=3l6. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  ®=>8-17. 

PENSIONS. 

See  Schools  and  School  Districts,  «S314& 

PERMIT. 

See  Mandamus,  «=>87. 

PERPETUITIES. 

^=96(3)  (N.T.Sup.)  Under  will  creating  single 
trust  with  share  of  income  to  be  paid  benefi- 
ciaries, with  remainder  to  next  of  kin,  held,  tru.st 
estates  created  were  invalid  because  not  termi- 
nating within  period  of  two  lives  in  being  as  re- 
quired by  Personal  Property  Law,  S  11. — In  re 
Magnus,  166  N.  T.  S.  497. 


PERSONAL  INJURIES. 

See  Animals,    «=»74;     Carriers,    ^=>2S0.   r. : 
Damages,  ^=>132;    Electricity,  ^=17:    F-y 
€=>25  ;    Insurance,  €=»512,  514 ;    iitetiT  i :  I 
Servant,  ®=>116-418;    Negligence;    Pleadr:^ 
«=»317;     Bailroads,    «=s>282. 

PERSONAL  PROPERTY. 

See  Descent  and  Distribution,  4=»5:   BerIe^'Vi| 

PETITION.- 

See  Mandamoa,  «=>154;   Street  Rallroails,  €=» 
65%. 

PHYSICIANS  AND  SURGEONS. 

See  Insurance,   ®=92d2;    Master   and  Servant 
«=>393%;   Poisons,  «=>9. 

<e=>6(i^)  (X.T.)  Under  Public  Health  I^w.  I 
173,  prohibiting  practice  of  medicine  witbi's: 
license,  but  excepting  religions  tenets  of  bcy 
church,  member  of  Spiritualist  church,  who  vtm- 
bines  faith  and  prayer  with  use  of  patent  mn::- 
cines  compounded  by  himself,  is  not  immune.— 
People  V.  Vogelgesang,  116  N.  E.  977,  221  X.  T. 
290. 

€=»6(11)  (N.T.)  In  prosecution  for  nnliccns.:-! 
practice  of  medicine,  an  instruction  that  def-t-i- 
ant,  claiming  to  heal  by  Spiritualism,  ha-i  --i 
right  to  practice  his  religion  for  pay,  was  err^T. 
—People  V.  Vogelgesang,  116  N.  E.  977.  221  N. 
Y.  290. 


PLEADING. 


See  Indictment  and  Information. 

For  pleadings  in  particular  action*  or  proc«+ 

ings.  see  also  the  various  speci6c  topioA. 
For  review  of  rulings  relating  to  pleadings,  »e^ 

Appeal 

I.  FORM  AND  AZXEOATKONS  IN  GEX- 
EKAIh 

<3=38(2)  (N.Y.Snp.)  One  diarged  with  a  wrcc;. 
who  denies  his  intent,  muitt  found  his  denial  >  t 
some  fact  to  explain  it. — Jones  t.  Pickard,  V" 
N.  Y.  S.  721. 

€=323  CN.Y.Sup.)  If  allegations  of  a  complaint 
are  pertinent  to  issue,  they  cannot  be  scandalost. 
— Niles  V.  Yoakum,  166  N.  Y.  S.  94. 

«=>37  (N.Y.Sup.)  Though  pleadings  are  no* 
liberally  construed,  courts  arc  not  authorized  m 
supply  omissions. — ^Jones  y.  Pickard.  166  K.  T 
S.  721. 

H.  DECUUIATXON,  COMfULOn,  PE- 
TITION. OB  STATEMENT. 

«=>64(2)  (N.Y.Sup.)  In  tenant's  action  agaicQ 
landlord,  held,  that  second  count  of  amended 
complaint  attempted  to  state  two  causes  of  s^^ 
tion,  one  for  expenditures  in  making  impr>iv- 
ments.  the  other  for  breach  of  specific  agreemiiit 
to  pay  tenant  damages,  caused  by  temporary  jr- 
terfercDce  with  possessiou. — Fifteen  TwfDt.T 
Brondway  v.  New  York  Theatre  Co.,  166  N.  V. 
S.  107. 
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ZH.   PXEA  OH  AHSWER,  0R0S8-001S- 

VUaXT,AXl>  AFFIDAVIT 

OF  SEFEKSE. 

fC)  Tra-remea  or  Denial*  and  Adiniaaloa» 

^=9120(1)  (N.T.Sup.)  In  action  for  commissions 
under  contract  of  employment  with  plaintiff's 
assienor,  averments  of  defense  merely  incon- 
sistent with  allegations  of  the  complaint,  with- 
out a  denial,  were  demurrable. — Morgan  Muni- 
tions Supply  Co.  V.  Studebaker  Corp.  of  Ameri- 
ca, 166  N.  Y.  S.  645. 

<@=s>l26  (N.Y.Sup.)  Where  complaint  in  credi- 
tor's action  to  set  aside  a  chattel  mortgage  al- 
leges that  plaintiff  recovered  judgment  on  or 
aliuut  a  certain  date,  defendants'  denial  that  it 
was  recovered  on  that  date,  as  alleged  in  com- 
plaint, raises  no  issue. — Reynolds  v.  Webb,  166 
N.  Y.  S.  668. 

(B)    Stt-Ott,  Caanterelolm,  and  Croaa-Com- 

€=>I42  (N.Y.Sup.)  In  action  (or  second 
month's  rent,  first  month's  rent  having  been 
paid  when  lease  was  made,  tenant's  answer  Ticld 
sufljclent  as  a  counterclaim,  although  not  so 
designated.— Broadway-Tliirty-Ktth  St.  B«ilty 
Corp.  v.  HUton,  166  N.  Y.  S.  1068. 
<S=>I46  (N.Y.Sup.)  In  action  for  second  month's 
rent,  first  month's  rent  having  been  paid  when 
lease  was  executed,  held,  tenant's  answer,  claim- 
ing right  to  allowance,  because  he  did  not  get 
possession  until  15th  of  first  money,  set  up 
Kood  defense,  which  did  not  have  to  be  pleaded 
as  counterclaim. — Broadway-Thirty-Fifth  St. 
Realty  Corp.  v.  Hilton,  166  N.  Y.  S.  1068. 

V.  DEBnillllEIl  OB  EXCEPIION. 

<g=»l93(8)  (N.Y.Sup.)  It  is  sufficient,  on  de- 
murrer, if  any  cause  of  action  can  be  made  from 
allegations  of  complaint,  whether  legal  or  equi- 
table, and  regardless  of  relief  demanded. — Kell- 
ner  v.  Kener,  166  N.  Y.  S.  806. 
€=3197  (N.Y.Sup.)  In  action  to  foreclose  me- 
chanic's lien,  demurrer  by  one  codefendant  to 
counterclaim  of  other  was  unauthorized.— Jo- 
seph Joseph  &  Bros.  Co.  T.  Marva  Realty  Corp., 
166  N.  Y.   S.  506. 

«=>2I4(4)  (N.Y.Sup.)  On  demnrrer,  complaint 
will  be  held  to  state,  not  only  facts  directly  al- 
leged, but  such  as  can  be  implied  from  allega- 
tions by  fair  intendment,  though  argumentative- 
ly  stated.— Kellner  v.  Kener,  166  N.  Y.  S.  896. 
Plaintiff's  allegation  of  mutual  agreement,  in 
consideration  of  mutual  promises,  that  if  any 
of  parties,  stockhtdders,  directors,  and  officers 
in  corporation,  sbould  purchase  shares  of  its 
stock,  purchase  should  be  on  behalf  of  other  par- 
ties, held,  on  demurrer,  to  imply  agreement  of 
other  party  to  pay  tor  proportionate  share  of 
stock. — Id. 

VI.  AMENDED   AND   81TPPI.EMENTAI, 
PLEADnrOS  AND  BEFI.EADEB. 

<S=>23I  (N.Y.Sup.)  Code  Civ.  Proc.  §  542,  giving 
party  absolute  right  to  amend  his  pleading  once 
as  of  course,  within  20  days  after  service  of  re- 
ply to  it,  applies  to  amended  as  to  original  plead- 


ings.- Strong  &  Trowbridge  Co.  t.  Defiance 
Mach.  Works,  166  N.  Y.  S.  446. 
«s»239(3)  (N.Y.Sup.)  Motion  for  leave  to 
change  title  of  action,  after  demurrer,  by  omit- 
ting words  "individually  and  as  executors,"  etc., 
following  defendants'  names,  is  a  motion  to 
amend  complaint,  or  to  discontinue  as  against 
^ecutor,   which  will  be  granted,  but  oiJy  on 

ryment  of  costs.— Obnet  v.  Kidder,  166  N.  Y. 
171. 
«=>239(3)  (N.Y.Sup.)  Defendant,  amending  an- 
swer, must  pay  all  costs  and  disbursements  up 
to  date  of  order  allowing  amendment,  in  ab- 
sence of  reasons  for  contrary, — Moore  v.  German 
Artistic  Weaving  Co.,  166  N.  Y,  S.  1067. 

IX.   BILI.  OF  FABTIOVrABS  AND 
OOFT  OF  AOGOVNT. 

«s>3l7(5)  (N.Y.Sup.)  Where  seUer  cUimed 
that  buyer  was  using  contract  to  supply  buyer's 
full  requirements  for  purpose  of  speculating  on 
a  rising  market,  buyer  should  have  been  required 
to  furnish  a  bill  of  particulars  showing  names  of 
his  customers. — Moore  v.  American  Molasses  Co. 
of  New  York,  166  N.  Y.  S.  4. 
<S=33I7(5)  (N.Y.Sup.)  The  defendants  in  an  ac- 
tion on  contract  are  entitled  to  have  a  bill  of 
particulars  as  to  the  day,  time,  and  place  where 
and  when  an  alleged  contract  was  made  between 
them  and  the  plaintiff.— Bloom  v.  Edftar,  166  N. 
Y.  S.  187. 

Defendants  in  an  action  arising  out  of  a  eon- 
tract  are  entitled  to  a  bill  of  particulars  as  to 
whether  the  alleged  contract  was  made  by  them 
personally  or  through  an  agent,  and,  if  through 
an  agent,  the  name  of  the  agent. — Id. 

In  an  action  arising  on  a  contract  wherein 
it  was  alleged  that  certain  other  terms  and 
conditions  satisfactory  to  defendants  were 
agreed  upon  by  them,  defendants  are  entitled  to 
have  a  bill  of  particulars  showing  in  detail 
what  such,  terms  were,  and  the  time  when  and 
place  where  they  were  agreed  upon. — Id. 

Z.   FIUNO,  SEBVICE,  AND  WITH- 
DBAWAL. 

^=9333  (N.Y.Sap.)  A  complaint,  served  while 
plaintiff  was  in  default  and  returned  by  defend- 
ant, was  of  no  effect— McKay  v.  Foster,  166 
N.  Y.  S.  S31. 

«s»338  (N.Y.Sup.)  Where  order  <a  court  direct- 
ed service  of  amended  reply,  while  plaintiff  serv- 
ed supplemental  rcpl3|,  hela,  court  properly  re- 
fused to  grant  plaintiff's  motion  to  compel  de- 
fendant to  accept  service,  where  the  costs  of 
motion  had  not  been  paid,  in  view  of  Code  Civ. 
Proc.  i  779.— Fifty-Eighth  St.  Caf6  Co.  v.  Noon- 
an.  166  N.  Y.  S.  609. 

XI.   MOTIONS. 

«=»350(3)  pj.Y.Sup.)  Plaintiff  testing  by  mo- 
tion for  judgment  the  demurrer  to  the  complaint, 
and  there  being  neither  cross-motion  nor  notice 
of  trial  of  the  issues  of  law,  there  should  be  no 
judgment  for  defendant,  but  only  an  order  deny- 
ing the  motion,  with  motion  costs. — ^Dahm  v. 
O'Connell,  166  N.  Y.  S.  450. 
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9b»39(HK)  (N.T.Sui».>  Ob  motion  for  Jodgment 
(111  |ik-uiliuj{s  where  answer  is  interposed,  com- 
liliaiit  uiil.Y  is  to  be  considered  and  the  facta 
tlii-ifiu  Hiiwjvd  must  be  deemed  true.— Field  v. 
Kiiii>i>v  <.>)tH«-  Dooda  Co.,  166  N.  Y.  S.  609. 
<^3*>H3>  (N.Y.Sup.)  A  motion  to  atrilte  atlega- 
liKiiM  rvv>ui  iilMtdiuK  as  redundant  should  not  be 
uruutMl,  uuU\«i  court  can  clearly  see  that  allega- 
tii.'im  haw  lit)  possible  beariofr  upon  subject- 
iiiiitttH'  v>f  Utigation.— Niles  t.  Yoakum,  166  N. 
V.  S.  W. 

4$cM3flD  CN.V.Sup.)  A  complaint  held  to  allege 
but  (»u>  canae  of  action,  for  , wrong  done  the 
|>Uiutltt  throagh  different  trespasses  in  hia 
itivMlvr  and  consequent  destruction  of  his  busi- 
ticHx,  nud  not  separate  causes  of  action,  which 
t>iuiiitiff  could  be  compelled  on  motion  to  state 
»«>l>«r«tely.— Analey  v.  Gibson,  166  N.  Y.  S.  169. 

XXI.  ISBTTES,  PROOF.  AND  VABIANGS. 

$a»382(l)  (N.Y.Sup.)  Under  a  general  denial  a 
Ji>tVudaut  may  controvert  anything  which  the 
l>luintiff  is  bound  to  prove  in  the  first  instance 
to  make  out  a  cause  of  action,  or  anything  be 
In  permitted  to  prove  for  that  purpose.— James 
Aikroyd  &  Sons  v.  Proctor,  166  N.  Y.  S.  69. 
C=>382(1)  (N.Y.Sup.)  Under  general  denial  de- 
fendant may  controvert  any  fact  that  plaintiff 
ia  reiiuired  to  prove  in  first  instance. — Ilart  v. 
Fox,  166  N.  Y.  S.  793. 

XIII.  DEFECTS   Ain>    OBJEOTIOHS, 

WAIVER,  Airo  AIDER  BT  VER.- 

DICT  OR  JXTDGMEMT. 

^=>402  (N.Y.Sup.)  Defect  in  complaint  in  ac- 
tion for  breach  of  sales  contract,  caused  by  fail- 
ure to  allege  tender  or  willingness  to  perform, 
held  not  cured  by  affidavits  and  correspondence 
annexed  thereto. — Makepeace  v.  DiUtowu  Smoke- 
less Coal  Co.,  166  N.  Y.  S.  92. 
9=3416  (N.Y.Sup.)  Where  interposition  of  de- 
murrer was  not  provided  for  by  statute,  motion 
to  strike  it  out  on  such  ground  waa  not  "tech- 
nical objection,"  which  could  be  waived  by  fail- 
ure to  return  demurrer  within  24  hours. — Joseph 
Joseph  &  Bros.  Co.  v.  Marva  Realty  Corp.,  106 
N.  T.  S.  506. 

€=>420(1)  (N.Y.Sup.)  Objection  that  second 
amended  answer  exceeded  defendant's  privilege, 
under  leave  of  court,  given  to  serve  amended  an- 
swer, cannot  be  raised  by  refusing  to  accept  serv- 
ice of -second  amended  answer,  which  defendant 
was  entitled  to  file  as  of  course,  but  should  have 
been  raised  when  amended  answer  was  served, 
which  was  open  to  same  objection. — ^Strong  & 
Trowbridge  Co.  v.  Defiance  Mach.  Works,  166 
N.  Y.  S.  446. 

PLEDGES. 

See  Corporations,   «=123. 

POISONS. 

«=»4  (N.Y.8p.Ses8.)  Under  PubUc  Health 
Law,  I  246,  as  added  by  Laws  1914,  c.  303,  and 
amended  by  l^ws  1915,  c  327,  physicians,  in 
treating  narcotic  drug  addiction  as  disease, 
need  not  make  physical  examination  of  patient 
each  time  drug  \a  delivered  to  him  as  medi- 
cine.—People  V.  Hoyt,  166  N.  Y.  S.  9.53. 
Physician  can  deliver  heroin  to  messenger  or 


agent  for  patient,  aach  as  patient's  wife,  wii 
out   violating   Public   Health   Law,    i  24>;. 
added  by  Laws  1914,  c  363,  and  amend.-! 
Laws  1915,   c.  327;    it  being  sufficient,  -j; 
section  248  as  added  by  Laws  1914.  e.  ^t 
and  amended  by  Laws  1915,  c  827. — Id. 
^=>9   (N.Y.Sp.Sess.)  In  prosecution  for  nn::w-j 
fully  selling  drugs,  burden  of  proving  that  :  • 
purchaser  acted  as  agent  for  her  basban.:  '. 
filling  a  physician's  prescription  is  on  detfz.-.- 
ant.— People  v.  Hoyt,  166  N.  T.  S.  953. 

POLICEMEN. 

See  Municipal  Corporations,  ^»184. 

POLICE  POWER. 

See  Constitutional  Law,  «=>81 :   Dmggistts,  C^ 
1;   Municipal  Corporations,  €=>60L  GS2. 


POLICY. 


See  Insurance. 


POSSESSION. 

See  Adverse  Possession;  Landlord  and  Ter^i:'. 
<S=179,  298,  299;  Mortgages,  «s>214;  Tro- 
pass,  ^920. 

POST  OFFICE. 

See  Evidence,  «=»71. 

POWERS. 

See  Trusts,  «=»16;   WUls,  «=e92. 

1.  OREATIOlf,   EXISTENCE,   AHD  VA- 

LIDITY. 

«=»I5  (N.Y.Sup.)  Under  4  Rev.  St.  (SthEd.irt 

2,  c.  1,  tit  %  art  2,  g  59,  as  to  effect  of  tr>t 
valid   as   power,  grant  in   trust  to   convev  to 

grantor's  son  on  his  death  creates  power  in 
trust  not  extinguished  by  jsrantor's  deatlL— Cat- 
ler  V.  Winberry,  106  N.  Y.  S.  62T. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECATORY  WORDS. 

See  Wills,  <^3)675. 

PRECEDENTS. 

See  OonrtB,  «s>89-9d. 

PRE-EXISTING  LIABILITY. 

See  Bills  and  Notes,  «=>369. 

PREFERENCES. 

See  Bankruptcy,  «=>163. 

PREMATURE  APPEAL 

See  Appeal,  C=»337« 
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PREMIUMS. 

See  Insurance,  9=>146,  181. 

PRESCRIPTION. 

See  Adverse  Possession:   Limitation  of  Actions. 

PRESENTATION. 

See  Mnnicipal  Corporations,  ®=>1008-1022. 

PRESENTMENT. 

See  Assignments  for  Benefit  of  CreditorSj^<p» 
300;  Executors  and  AdministratoiB,  9=»227. 

PRESUMPTIONS. 

See  Appeal,  «=3d27-  Criminal  Law,  «=3317; 
Death,  «=>2 ;    Evidence,  <S=>60-83, 

PRICL 

See  Sales,  €=3391. 

PRIMARY  ELECTIONS. 

See  Elections,  «s>126. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, «=3324-430;  Insurance,  ®=>112,  14S, 
753,  825;    Sales,  «=»218;   Witnesses,  «=3l62. 

II.  MimJAI.  aiOHTS,  PTTTIES.  AHS 
I>TABn.TTnCES. 

(A)  Bzecotloa  ot  Ac*B«y. 

®=>75  (N.Y.SuD.)  Plaintiff,  suing  to  recover 
aKoiust  a  syndicate  manager  for  bis  failure  to 
collect  from  the  syndicate  agents  on  account  of 
plaintiff's  syndicate  shares,  h^d  not  entitled  to 
recover  in  view  of  his  failure  to  object. — Lewis 
T.  Adriance,  166  N.  Y.  S.  778. 

m.   RIGHTS  Ain>  tlABIUnEB  AS  TO 
THIRD  PERSONS. 

(B)  Undlseloaed  AK«noT* 

<©=I45(3)  (N.Y.Sop.)  When  person  on  his  own 
credit  purchased  furniture  from  plaintiff  as 
agent  for  defendant,  and  delivered  it  to  defend- 
ant with  intention  that  defendant  should  pay 
for  it  and  own  it,  title  passed  to  defendant,  and 
transaction  was  unconditional  sale  to  undisclosed 
principal,  and  plaintiff  could  sue  either. — John 
Wnnamaker,  New  York,  v.  Toole,  166  N.  Y.  S. 
112. 

«g=l46(3)  (N.Y.Sup.)  Where  there  was  uncon- 
ditional sale  to  undisclosed  principal  on  agent's 
credit,  a^rent  was  only  liable  on  ground  of  es- 
toppel.—John  Wanamaker,  New  York,  y.  Toole, 
UMi  x\.  Y.  S.  112. 


PRINCIPAL  AND  SURETY. 

See  Guaranty;   Indemnity;   Snbrogation,  «b»7. 

I.  CREATIOIT  AKD  EXISTSNCE  OF 

REIJLTION. 

(A)  Between  Indlvldnala. 

9=>8  (N.Y.Sup.)  Where  bank  stockholders,  who 
signed  guaranty  agreement  pursuant  to  liquida- 
tion agreement  with  another'bank,  together  held 
only  about  one-quarter  of  shares  of  their  bank, 
their  personal  interests  did  not  destroy  or 
weaken  their  position  aa  sureties. — ^Assets  Real- 
ization Co.  V.  Roth,  186  N.  Y.  8.  888. 

m.  BISCHAROE  OF  SITRETT. 

€=>88  (N.Y.Sup.)  One  assuming  management 
of  estate  property,  for  which  he  was  to  receive 
contingent  compensation,  could  not  recover  for 
fees  of  attorneys  employed  by  him  to  carry  out 
the  duties  which  he  had  assumed. — Foster  v. 
Kenny,  166  N.  Y.  S.  265. 
9:^98  (N.Y.Sup.)  Surety  on  bond  of  employ^ 
will  be  discharged  by  substantial  modification  of 
contract,  where  it  affected  his  liability,  or 
where  contract  once  terminated  was  renewed. — 
Grand  Union  Tea  Co.  ▼.  Potter,  166  N.  Y.  S. 
469. 

€=3 1 21  (N.Y.Sup.)  In  action  bv  employer  on 
employe's  bond,  that  employer  knowingly  per- 
mitted employ^  to  increase  bis  defalcation  might 
be  a  defense  in  whole  or  in  part — Nye  Schneider 
Fowler  Co.  v.  Barnes,  166  N.  Y.  S.  461. 

TV.  REMEDIES  OF  CREDITORS. 

^=>I44  (N.Y.Sup.)  In  action  by  employer 
against  employ^  and  surety  on  employe's  bond, 
salary  due  employ^  could  not  be  set  off  against 
money  stolen  by  him. — Nye  Schneider  Fowler 
Co.  V.  Barnes,  166  N.  Y.  S.  461. 
«=3l6l(6)  (N.Y.Sup.)  Where  defendants  au- 
thorized a  third  person  to  secure  a  bid  for  spel- 
ter, and  he  wired  that  plaintiff  had  accepted  an 
offer  at  a  price  named,  and  that  confirmation 
would  follow,  defendants  were  not  i>ound  by 
such  acceptance,  when  they  immediately  repudi- 
ated it  on  receiving  the  confirmation. — Hanlon 
GregoryGalvanizing  Co.  t.  Vogelstein,  1(56  N. 

PRIVACY. 

See  Trespass,  $=>79. 

PRIVATE  ROADS. 

See  Easements. 

PRIVATE  SCHOOLS. 

See  Schools  and  School  DistrictB,  «s>8. 

PRIVILEGE. 

See  Witnesses,  «=»298,  303. 

PRIVILEGED  COMMUNICATIONS. 

See  Discovery,  ^=342. 
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PROBATL 

See  Wills,  «s>229-41& 

PROBATE  COURTS. 

See  Jury,  $=>11. 

PROCESS. 

See  Attachment-  Corporations,  ®=»507,  668; 
Divorce,  €=3328;  Execution;  Injunction; 
Mandamus;  Prohibition;  Quo  Warranto. 

m.   DEFECTS.  OBJECTIONS,  AITS 
AMENDICEIfT. 

«=3l63  (N.Y.Sup.)  Where  original  siunmons 
complying  with  Code  CHt,  Proc.  S  417,  was  cor- 
rectly entitled  and  copy  served  on  defendants 
was  by  mistake  incorrectly  entitled  in  county 
court,  but  defendants  were  not  misled  nor  preju- 
diced thereby,  service  of  summons  was  not  void, 
but  only  voidable  under  section  426,  and  Su- 
preme Court  could  permit  amendment  under  sec- 
tion 723  of  copies  to  conform  to  original. — Sivas- 
lian  V.  Akulian,  166  N.  Y.  S.  635. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.   KATTTRE   ANB  OROTrNDS. 

®s»3(l)  (N.T.Sup.)  Governor  having  no  author- 
ity to  limit  power  of  Supreme  Court,  questions 
whether  new  trials,  etc.,  may  be  heard  at  ex- 
traordinary Special  and  Trial  Terms  are  for 
judiciary,  and  should  be  determined  by  Trial 
Term  in  first  instance,  and  not  Appellate  Divi- 
sion on  application  for  prohibition. — People  ex 
rel.  Saranac  Land  &  Timber  Co.  v.  Extraor- 
dinary Special  and  Trial  Term  of  Supreme 
Court,  166  N.  T.  S.  132. 

«=3(3)  (N.Y.Sup.)  Writ  of  prohibition  will  not 
issue  to  prevent  Justice  of  Supreme  Court  from 
tr}-ing  quo  warranto  action  at  extraordinary 
term  thereof,  on  ground  that  action  has  been  dis- 
continued, or  has  not  been  properly  noticed  for 
trial,  since  for  any  erroneous  ruling  on  these 
points  remedy  is  by  appeal. — Mclntyre  v.  Saw- 
yer, 166  N.  Y.  S.  631. 

<8=3lO(l)  (N.Y.Sup.)  Writ  of  prohibition  issues 
only  to  restrain  assumption  of  authority  and 
jurisdiction  not  conferred,  or  threatened  exercise 
of  assumed  authority  in  excess  of  jurisdiction 
conferred.— Mclntyre  v.  Sawyer,  166  N.  Y.  S. 
631. 

PROMISE  OF  MARRIAGE 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See  Insuntttce,  i8=>543. 

PROPERTY. 

See  Improvements;    Larceny,  ^=»5. 


PUBLIC  ADMINISTRATORS. 

See  Executors  and  Administrators,  ^=924. 

PUBLIC  DEBT. 

See  Counties,    <S=»153V4;     Municipal   Corpora- 
tions, «=>864,  887. 

PUBLIC  FUNDS. 

See  Counties,  «=>153^. 

PUBLIC  HEALTH. 

See  Poisons,  ^»4. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^esTO,  28S-455. 

PUBLIC  LANDS. 

See  Navigable  Waters,  «=>37. 

PUBLIC  POLICY. 

See  Husband  and  Wife,  <8=>27& 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  «=>29-146. 

PUBLIC  SERVICE  COMMISSIONS. 


See  Commerce,     €=»85; 
Bailroads,  €=966^.  ■ 


Qas,    «=>!;     Street 


«=935  (N.Y.Sup.)  An  allegation  that  order  "f 
Public  Service  Commission  was  unreasonabli> 
is  not  a  sufficient  reason  for  sustaining  writ  nf 
certiorari.— People  ex  reL  Brooklyn  Heights  R. 
Co.  V.  Public  Service  Commission  of  the  First 
Dist,  166  N.  Y.  6.  825. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Gas;  Public  Service  Commis- 
sions; Railroads;  Street  Bailroads;  Tele- 
graphs and  Telephones. 

PUBLIC  USE. 

See  Bminent  Domain. 

PUBLISHING. 

See  Trespass,  «=>79. 


PUNISHMENT. 


See  Pardon. 


QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Certiorari,  ®=»60;    Indictment  and  Inftt- 
mation,  9col37. 
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QUO  WARBANTO. 

See  Prohibition,  ^ssS. 

X.  KATUBE  AND   OBOimiM. 

e=>l  I  fX.Y.Sup.)  Right  to  hold  a  public  office 
[^an  onl^  be  determined  by  an  action  in  nature 
of  quo  warranto.— In  re  Carp,  166  N.  X.  S.  243. 
S=>23  (N.T.Sup.)  In  quo  warranto,  unauthoriz- 
ed substitution,  by  stipulation  and  order,  ot 
attorneys  of  record  for  plaintiffs  in  place  of  At- 
torney General,  neither  discontinues  nor  abates 
action,  and,  order  of  substitution  having  been 
vacated,  action  stands  restored  to  its  original 
status.— Mclntyre  v.  Sawyer,  166  N.  Y.  8.  631. 

RACE  SUICIDE. 

See  War,  «=>4. 

RAILROADS. 

See  Carriers:  Commerce,  «=>27;  Corporations, 
<6=>182;  Electrici^,  «=>17;  Fraud,  ^=>16; 
Injunction,  ^=9252;  Master  and  Servant; 
Municipal  Corporations,  ^=>70,  680,  681; 
Street  Hailroads ;  Taxation,  «=9376,  391. 

V.  BIGHT  OF  WAT  AND  OTHEB  HT- 

TKBESTS  IH  XJUTD. 

^=7 1  (N.T.Sup.)  Qnant  of  right  of  way,  except- 
ing limekiln,  with  land  it  occupied,  so  long  as  it 
was  used  as  such,  conveyed  no  title  to  land,  but 
Bit  moet  possibility  of  title  following  breach  of 
condition  for  continuous  use  of  kiln. — Walker  v. 
Marcellns  &  O.  L.  R.  Co.,  166  N.  Y.  S.  354. 

In  action  of  ejectment  to  recover  land  with 
litn^ln  thereon,  excepted  out  of  conveyance 
9f  right  of  way  so  long  as  it  is  used  as  such, 
burden  is  on  grantee  to  prove  breach  of  condi- 
tion.—Id. 

Where  right  of  way  is  conveyed,  reserving 
and  excepting  limekiln,  with  land  it  occupies, 
BO  long  as  it  iq  used  as  such,  grantee  cannot, 
by  destroying  kiln  without  authority,  work  for- 
feiture of  plaintiFs  riphts  and  acquire  title  to 
land,  since  failure  to  observe  condition  was  pre- 
vented by  grantee. — Id. 

©=>76  (X.Y.Sup.)  Use  by  railroad  company  of 
public  streets  is  subordinate  to  rights  of  pub- 
lic—Stanley V.  Jay  St.  Connecting  R.  R.,  166 
N.  Y.  8. 119. 

VI.  COKSTBUCTIOIT.  MAHTTENANOE, 

AND   EQtnPMENT. 

®=>99(10)  (N.Y.Sup.)  Action  by  society  for  pre- 
vention of  municipal  waste,  etc.,  to  enjoin  ac- 
tion between  mayor  and  board  of  estimate  and 
apportionment  in  New  York  and  a  railroad 
looking  to  betterment  of  grade  crossing  condi- 
tions, held  without  justification. — Society  lor 
I'rovention  of  Municipal  Waste  and  Protection 
of  Property  Rights  in  New  York  City  v.  Mitch- 
ell, 166  N.  Y.  8.  17. 

®=3 102(10)  (N.Y.Sup.)  Evidence  held  to  show 
that  no  contractual  duty  rested  upon  a  railroad 
[company  to  maintain  a  farm  crossing  for  plain- 


tiff.—Laverty  V.  New  Tork  Cent.  R.  Co.,  166  N. 
Y.  S.  184. 

e=>ll3(3)  (N.Y.Sup.)  Private  freight  railroad, 
operated  in  city  streets,  with  spurs  crossing 
sidewalks,  held  to  interfere  with  rights  of  abut- 
ting owner.— Stanley  v.  Jay  St  Connecting  R. 
R..  166  N.  Y.  S.  119. 

Abutting  owner  could  enjoin  use  of  streets 
by  private  freight  railroad  company,  interfer- 
ing with  use  of  his  property  and  incorporated 
under  Railroad  Law,  where  it  failed  to  comply 
with  Laws  1860,  c.  10,  and  Railroad  Law,  art 
5.-ld. 

<S=>M3(7)  (N.Y.Sup.)  Where  abutting  owner 
did  not  own  fee  in  streets,  his  complaint  for 
maintenance  of  freight  railroad  in  street  must 
depend  on  his  rights  to  easements  of  light,  air, 
and  access.- Stanley  v.  Jay  St  Connectiiig  R. 
R.,  166  N.  Y.  8.  119. 

Vm.   INDEBTEDNESS,  SECUBITIES, 

UENS.  AND  MOBTOAOES. 

(A)  Nature  aBd  Extent  of  Uabllltlea. 

^s>l53  (N.Y.Sup.)  Where  railroad  was  con- 
structed for  use  of  another,  but  agreement  nas 
made  before  issuance  of  income  bonds  of  first 
road,  which  were  issued  in  furtherance  of  agree- 
ment, holders  cannot  attack  agreement  in  ac- 
tion to  enforce  payment.- Male  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  166  N.  Y.  8.  693. 

(B)   Forecloanre  of  Uens   and  Mortg»g»m. 

<S=»I94(4)  (N.Y.Sup.)  Neither  one  who  buys 
rights  of  way  at  foreclosure  sale  nor  bis  grantee 
obtains  better  title  to  limekiln,  reserved  out  of 
conveyance  to  the  mortgagor,  than  latter  did. — 
Walker  v.  Marcellus  &  O.  L.  B.  Co.,  166  N.  Y. 
S.  354. 

«=>  194(6)  (N.Y.Sup.)  Case  of  railroad,  which, 
throutih  controlling  interest  in  another,  control- 
led third,  and  purchased  property  of  controlled 
road  at  sale  on  foreclosure  of  mortga^  resisted 
by  it,  held  to  become  within  rule  that,  m  absence 
of  fraud,  purchaser  at  judicial  sale  on  foreclos- 
ure obtains  title  free  from  claim  of  subsequent 
lienors,  parties,  and  unsecured  creditor8.-^MaIe 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  166  N.  Y.  S.  693. 
Though  railroad  was  stockholder  in  another 
when  it  purchased  the  other's  bonds,  it  could 
protect  itself  from  loss  under  guaranty  of  bonds, 
and  enforce  security,  acquiring  property  under 
usual  procedure  on  foreclosure,  and  in  absence 
of  fraud  and  trust  relation  road  held  property 
free  from  claims  of  creditors  of  other  road. — Id. 
«=>200  (N.Y.Sup.)  Interest  of  railroad  In  an- 
other through  stockholdings  in  other  was  ex- 
tinguished by  foreclosure  of  mortgage  on  other's 
property.- Male  v.  Atchison,  T.  &  S.  F.  R.  Co., 
166  N.  Y.  S.  593. 

X.   OPEBATION. 

(D)   Injnrles  to    lilcenaeea    or   Trespoaaera 
In  General. 

«=>282(5)  (N.Y.Sup.)  Kvidence  htld  to  warrant 
verdict  for  plaintiff  in  action  against  railroad 
for  assault  committed  by  its  servants. — Rearuon 
V.  Erie  R.  Co.,  166  N.  Y.  S.  287. 
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RATIFICATION. 

See  Corporations,  ®=|>426;  Insurance,  $s>112; 
Municipal  Corporations,  €=>248:  Trusts,  *=» 
237. 

REAL  ACTIONS. 

See  Partition. 

REAL  PROPERTY. 

See  Courts,  ®=»163:  Executors  and  Adminis- 
trators, €=3133;  Partnership,  «=»246;  Tres- 
pass, <e=»10,  12. 

RECEIPTS. 

See  Carriers,  ^=sS2. 

RECEIVERS. 

See  Banks  and  Banking,  «=>77,  287. 

RECEIVING  STOLEN  GOODS 

See  Indictment  and  Information,  €=>130. 

RECEPTION  OF  EVIDENCL 

See  Trial,  <8=3l05 ;  Wills,  «=»322. 

RECORDS. 

See  Chattel  Mortgages,  ^=>dO,  192-197. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

REDEMPTION. 

See  Taxation,  «=>71& 

REDUNDANCY. 

See  Pleading,  «=3364. 

REFERENCE. 

See  Arbitration  and  Award. 

m.  REPORT  Ain>  FINDINGS. 

«=>87  (N.Y.Snr.)  Code  Civ.  Proc.  §  1023,  re- 
quiring referee  to  indorse  his  rulings  on  request- 
ed findings,  and  made  applicable  to  surrogates' 
referees  by  sections  2536  and  2770,  is  not  abro- 
gated by  section  2541,  providing  that  surrogate's 
decision,  in  cases  tried  without  a  jury,  need  not 
contain  findings. — In  re  Troughton's  Estate,  166 
N.  y.  S.  1077. 

«=>88  (N.y.Sur.)  A  referee's  findings  of  fact 
and  conclusions  of  law,  separately  stated  and 
numbered,  bijt  not  separately  entitled,  held  to 
comply  with  Code  Civ.  Proc.  §  1023,  requiring 
propositions  of  law  and  fact  to  be  separately 
stated.— In  re  Troughton's  Estate,  160  N.  X,  S. 
1077. 

•  REHEARING. 

See  New  Trial 


See  Accord  and 


RELEASE. 

Satisfaction. 


REMAINDERS. 

See  Descent  and  Distribotion,  ^=>8;  'W-.f 
«=>634. 

<S=»I6  (N.Y.)  tTndor  Real  Property  I.«w,  M  ;''"■ 
107,  held,  court  had  power  to  order  sale  c(  ♦ 
tates  in  remainder  of  real  estate  devised  in  tr  1 
during  life  of  widow,  still  living,  without  •'  :■ 
sent  of  infant  remainderman. — In  re  O'DoctJi, 
lie  N.  B.  1001,  221  N.  X.  197. 

REMISSION. 

See  Damages,  9=»228. 

REMOVAL. 

See  Executors  and  Administraton,  4=333b 

RENEWAL 

See  Insurance,  C=3l45. 

RENT. 

See  Landlord  and  Tenant,  «=3l84-2KSb 

REPAIRS. 

See  Landlord  and  Tenant,  4=3l5Z 

REPLEVIN. 

TV.  PISASINO  Ain>  EVIDENCE. 

9=»72  (N.T.Snp.)  In  replevin  evidence  krU  is- 
sufficient  to  support  judgment  awarding  pos«!^ 
sion  of  note  to  corporate  defendant.— The  Public 
Bank  of  New  York  City  v.  Roaendorf,  166  N.  X. 
S.  784. 

REPUDIATION. 

See  Principal  and  Agent,  «=>75. 

REQUIREMENTS. 

See  Sales,  iS=>71. 

RESCISSION. 

See  Contracts,  €=>270;  Infants,  «=>31;  Idsot- 
ance,  €=9240;  Master  and  Servant,  «aT; 
Sales,  <8=3l30. 

RESERVATIONS. 

See  Deeds,  9=9138,  145. 

RESIDENCE 

See  Attorney  and  Client,  «=>74Vft;  DeposihoM, 
®^12 ;  Domicile;  Executors  and  Admini^tn- 
tors,  ^=335. 

RES  IPSA  LOQUITUR. 

See  Food,  «=325. 

RES  JUDICATA. 

See  Judgment,  «s»6e0%-729. 

RESTAURANTS. 

See  Innkeepers,  ^s»ll« 
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RESTRAINT  OF  ALIENATION. 

See  Perpetuities. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RETAINER. 

See  Attorney  and  Client,  «s>7O-70. 

RETROSPECTIVE  LAWS. 

See  StatntM,  4c»267;  TazatioQ,  «»861. 

RETURN. 

See  Attachment,  «;s>328. 

REVENUE. 


See  Tazation. 


REVIEW. 


See  Appeal;  Certiorari:  Courts,  ^3>190;  Crim- 
inal Law,  e3=>116u,  1172;  Master  and  Serv- 
ant, <8=»41'^  418;   Wills,  «S=»400. 

REVIVAL 

See  WiUs,  «C3196. 

RIGHT  OF  WAY. 

See  Easements;  BaUroads,  ^=971,  194. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «s»43. 

SALAD  DRESSING. 

See  Food,  <8=»6,  16. 


SALES. 

Soe  Action,  ®=>27-  Corporations.  ^=9123; 
Courts,  «C9188;  Discover;,  «s>32;  Sxecu- 
tors  and  Administrators,  ^=3320;  Frauds, 
Statute  of,  ®=>8o;  Infants,  «=>37;  Insur- 
ance, ®=>328;  Mortgages,  fi=>521;  Negli- 
gence, €=>27;  Partition.  «=>109,  110;  Prm- 
cipal  and  Agent,  €=3146;  Taxation,  ^=»615- 
607 ;   Vendor  and  Purchaser ;   War,  <t=>10. 

X.   BEQUI8XTES  AKB  VAX.IDITT  OF 
COMTRACT. 

<S=>23(3)  (N.T.Sup.)  The  signature  of  defend- 
ant's salesman  to  an  order  blank,  furnished  for 
selling  automobiles,  and  marking  the  price  and 
the  deposit,  containing  all  the  terms  of  the  sale, 
implies  an  acceptance  of  the  order  and  a  recip- 
nx;al  agreement  to  sell. — Moskowitz  v.  White 
Bros.,  166  N.  Y.  S.  15. 

n.   COKSTRUOTIOH  OF  CONTRACT. 

«=s>7r(4)  (N.Y.Sup.)  Where  seller  agreed  to 
supply  buyer's  full  requirements,  bnyer  could 
not  use  contract  for  purpose  of  spoculatioa  in 
a  rising  market. — Moore  v.  American  Molasses 
Co.  of  New  York,  166  N.  T.  S.  4. 


(«=>82(2)  (N.T.Sap.)  TTttder  contract  for  the  sale 

I  of  flour  at  a  certain  price  for  delivery  in  60 
days,  silent  as  to  time  of  payment,  the  law 
would  presume  that  payment  was  to  be  made  up- 
on delivery.— Bogert  Flour  Co.  v.  Klein,  166  N. 
T.  S.  766. 

0=384  (N.T.Sup.)  A  sales  contract  for  an  in- 
definite period  was  properly  terminated  by  six 
months'  written  notice,  where  a  previous  sim- 
ilar contract  between  parties  provided  for  such 
notice  of  terminatien. — Bailey  v.  8.  S.  Stafford, 
Inc.,  166  N.  X.  S.  79. 

«=385(1)  (N.Y.Sup.)  A  sales  contract,  under 
which  purchaser  agreed  not  to  manufacture,  etc., 
fluid  ink  eradicators,  or  ink  eradicators  imitat- 
ing seller's  prodnct,  or  put  up  in  similar  boxes, 
etc.,  only  prohibits  purchaser  from  imitating 
seller's  product— Bailey  v.  S.  S.  Stafford,  Inc., 
166  N.  Y.  S.  79. 

<g=»87(2)  (N.Y.Sop.)  In  action  for  price  of  flour 
sold  for  delivery  in  60  days,  silent  as  to  time  of 
payment,  buyer's  evidence  that  she  had  been 
given  credit  on  previous  sales  was  irrelevant. — 
Bogert  Flour  Co.  v.  Klein,  166  N.  Y.  S.  766. 

m.   MOOIFICATIOIV   OR   RESOIBSIOK 
OF  CONTRACT. 

<C)  Reaclaalon  by  Buyv 

«=>I30(3)  (N.Y.Sup.)  Evidence  in  an  action  for 
part  of  price  paid  to  defendant  for  an  automo- 
bile truck  under  a  written  contract  held  to  show 
an  express  rescission  of  the  contract. — Stella  v. 
Lincoln  Motor  Co..  166  N.  Y.  S.  763. 

IV.  PERFORUANCE  OF  CONTRACT. 
(C)  DellTery    and    Aeeeptamee    of    Goods. 

«=s>l76(l)  (N.Y.Sup.)  Seller's  presentation  of 
"documents,"  upon  receipt  of  which  buyers  were 
to  pay,  and  demand  of  payment,  after  attempt 
to  arbitrate  was  abandoned,  constituted  demand 
for  payment,  and  not  retender,  reviving  buyers' 
right  to  object  on  grounds  previously  waived. — 
De  Hoflf  V.  Aspegren,  166  N.  Y.  S.  1019. 
«=»I76(5)  (N.Y.Sup.)  Where  defendants  did  not 
at  first  opportunity  reject  goods,  when  they 
were  informed  of  a  ground  therefor,  such  ground 
of  objection  was  waived. — De  Hoff  v.  Aspegren, 
166  N.  Y.  S.  1019. 

€=9)77  (N.Y.Sup.)  Under  contract  of  sale,  re- 
ferring to  the  seller's  acquisition,  reciting  that 
car  of  apples  was  shipped  "yesterdny,"  that 
apples  were  not  shipi)ed  to  the  seller  by  his 
packer  until  next  day  held  imma;terial,  not  jus- 
tifying rejection  of  goods. — De  Hoff  v^  Aspegren, 
166  N.  Y.  S.  1019. 

®=I8I(11)  (N.Y.Sup.)  Evidence  held  to  justify 
finding  of  such  acceptance  of  engine  and  water 
heater  installed  as  entitled  plaintiff  to  recover. — 
Forrester  v.  Kiggi  Bros.,  106  N.  Y.  S.  768. 

V.   OPERATION  AND  EFFECT. 
(A)   Transfer  of  Title  as  Between  Parties. 

€=3218  (N.Y.Sup.)  Where  there  was  uncondi- 
tional sale  to  undisclosed  principal,  subsequent 
bill  of  sale,  executed  by  agent  to  seller,  utssed 
no  title. — John  Wanamaker,  New  York,  v.  Toole, 
166  N.  Y.  S.  112. 
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VII.   REMEDIES    OF    SEIXER. 

tC)  RccoTerr  of  Oooda  DellvereA  or  Pro- 
eeeda   Thereof. 

<S=>3I6(1)  (N.T.Sup.)  The  obligation  of  the 
seller  in  a  conditional  sale  to  do  certain  things, 
upoii  retaking  property  as  required  in  Personal 
Property  Law,  §§  C5-C7,  is  part  of  the  contract. 
— Petze  V,  Horace  Waters  *  Co.,  166  N.  Y.  S. 
1000. 

Vm.   REMEDIES  OF  BITTER. 
(A)    Recovery  of  Price. 

©=»39l(l)  (N.Y.Sup.)  Where  a  buyer  remoTes 
the  property  to  another  state  without  seller's 
assent,  and  it  is  retaken,  Personal  Property 
Law,  §§  05-67,  applies,  and  the  purchaser  can 
sue  for  his  money  paid  on  account,  if  the  seller 
docs  not  comply  therewith. — Petze  v.  Horace 
Waters  &  Co.,  166  N.  Y.  S.  1000. 

(C)   Action*  for  Breach  of  Contract. 

^=a406  (N.T.Sup.)  Repudiation  of  contract  by 
seller  is  of  no  avail  to  purchaser,  who  did  not 
learn  of  it  until  long  after  date  of  perform- 
ance, when  purchaser  was  bound  to  tender 
price.— Makepeace  v.  Dilltown  Smokeless  Coal 
Co..  166  X.  Y.  S.  92. 

Mere  fact  that  payment  of  price  was  guar- 
anteed to  seller  did  not  excuse  tender  by  pur- 
chaser on  date  for  payment  of  such  price. — Id. 
<&=34ll  (N.Y.Rnp.)  In  an  action  by  purchnser 
of  coal  for  failure  to  deliver,  complaint,  failing 
to  allege  a  tender  of  the  price,  or  readiness  and 
ability  to  pay,  is  insufficient. — Makciieace  v. 
Dilltown  Smokeless  Coal  Co.,  166  N.  Y.  S.  92. 

IX.   CONDITIONAI.  SATES. 

«=9474(2)  (N.Y.Sup.)  Conditional  buyer  of  safe 
could  not  create  lien  thereon,  and  his  landlord, 
who  was  Dot  creditor  of  seller,  could  not  set  up 
against  seller  that  sale  was  void  because  bill  of 
sale  was  not  filed  within  time.— Spector  V.  Solo- 
mon, 166  N.  Y.  S.  764. 

SATISFACTION. 

See  Accord  and  Satisfaction. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  €=7301. 

SCAFFOLDS. 

See  Master  and  Servant,  ^=»lie. 

SCANDAL 

See  Pleading,  «=923. 

SCHEDULE. 

See  Bankruptcy,  «=>425. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Charities,  <S=>12. 

I.  PRIVATE    S0HOOI.S    AND   ACADE- 
MIES. 

e=>8  (N.Y.Sup.)  Catalogue  of  school,  sent  to 
prospective  pupil's  parent,  and  written  applica- 


tion of  such  parent  for  pupil's  admittance,  a'.-- 
cepted  by  owner  of  school,  were  contract  be- 
tween parties,  and  what  was  said  prior  to  sight- 
ing of  application  was  merged  in  such  contract. 
-WUliam  v.  Stein,  166  N.  Y.  S.  83a 

Where  contract  between  parents  and  a  school 
was  entire  and  indivisible,  providing  that  pupik 
were  entered  for  entire  school  year,  owner  of 
school,  having  fully  performed,  or  offered  to  piT- 
form,  was  entitled  to  recover  full  amount  due 
under  contract,  though  defendant's  girl  left  be- 
fore end  of  first  term  of  year. — Id. 

n.  PUBLIO  SOHOOUB. 

(B)    Creation,    Alteratlom,    Existemee,  and 
Dlaaolatton  of  lUatrlcta. 

e=a29  (N.Y.Sup.)  Every  portion  of  the  state, 
including  the  waters  thereof,  must  be  embrace<l 
within  the  boundaries  of  some  school  district.— 
Bullock  V.  Cooley.  166  N.  Y.  S.  1. 
®=>36  (N.Y.Sup.)  A  district  snperintend'Dt 
had  power  to  consolidate  two  school  districtx 
separated  by  Oyster  Bay  harbor,  in  view  i-f 
Education  Law,  S  129,  and  Laws  1861  c.  <Vi.~>. 
tit.  6,  (  1.— Bullock  V.  Cooley,  166  N.  Y.  S.  1. 

(Ct)  Teaehera. 

«=9l46  (N.Y.Sup.)  T7nder  Greater  New  York 
Charter,  §  1092,  as  amended  by  Laws  1905.  c. 
C61,  and  Laws  1914,  c.  476,  board  of  education 
may  direct  that  money  deducted  from  teacher's 
salary  for  abcence  and  credited  to  retirement  fund 
may  be  withdrawn,  when  afterwards  it  excuse^ 
such  absence.- People  ex  rel.  Parrott  v.  Cook. 
160  N.  Y.  S.  637. 

SEALS. 

See  Contracts,  «=»239. 

SECRETS. 

See  Injunction,  ^=s56. 

SECURITY. 

See  Vendor  and  Purchaser,  ®=s>144. 

SENTENCE. 

See  Criminal  Law,  «=>982-1001 ;    Intoxicating 
Liquors,  ®=>242. 

SEPARATE  TRIALS. 

See  Trial,  <8=>3. 

SEPARATION. 

See  Husband  and  Wife,  «=9278-283. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Appeal,    9=»42o;     Corporations,    «=>S07; 
Pleading,  «=>333,  838. 

SERVICES. 

See  Work  and  Labor. 
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SET-OFF  AND  COUNTERCLAIM. 

See  Landlord  and  Tenant,  ©=298;  Munibpnl 
Corporations,  'S=s>254:  Pleading,  «=>142,  146, 
107;  Principal  and  Surety,  <S=»144. 

n.   STJBJZiCT-MATTER. 

®=>23  (N.Y.Sup.)  In  action  for  unpaid  balance 
for  milk  delivered  to  third  person  under  de- 
fciulant's  guaranty  of  payment,  defendant's 
counterclaim  held  insufficient,  under  Code  Civ. 
Proc.  §  501,  as  not  one  diminisbing  or  defeat- 
ing recovery.^Keystone  Dairy  Co.  v.  Schaer, 
166  N.  Y.  S.  450. 

SETTING  ASIDE: 

See  Judgment,  €=>143-167;  Justices  of  the 
Peace,  <S=»122 ;  Stipulations,  «=>13. 

SETTLEMENT. 

Se«  Accord  and  Satisfaction. 

SHERIFFS  AND  CONSTABLES. 

n.  COMPENSATION. 

<g=5l  (N.Y.Sup.)  Right  of  sheriff  of  county  of 
New  York,  under  express  provision  of  Code  Civ, 
Proc.  §  3307,  subd.  22,  as  added  by  Laws  1917, 
c.  265,  to  poundage  where  attachment  levy  is 
vacated  is  not  affected  by  Bankruptcy  Act's 
avoidance  of  preference  of  attachment. — Gotham 
Nat.  Bank  t.  Hickoz,  166  N.  Y.  S.  644. 

SHOWS. 

See  Theaters  end  Shows. 

SIGNATURES. 

See  Wills,  «=»111. 

SILENCE. 

See  Estoppel,  igs>95. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  FRANCHISE. 

See  Taxation,  i8=»376,  441. 

SPECIAL  FUNDS. 

See  Municipal  Corporations.  ®=887. 

SPECIAL  TERM. 

See  Conrts,  $=>64. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  <e=389-99. 

STAR  PART. 

See  Master  and  Servant,  <S=93. 


STATEMENT. 

See  Municipal  Corporations,  <S=>1000. 

STATES. 

See  Courts,  <g=>e4;   Estoppel,  <S=>62. 

VX.  ACTIONS. 

<Ss9208  (N.Y.Sup.)  In  action  by  the  people,  on 
the  relation  of  any  person,  under  Code  Civ. 
Proc.  |i  1948-1990,  giving  of  bond  by  relator  is 
condition  precedent  to  right  of  action,  in  view  of 
section  1986,  and  the  complaint  must  allege 
that  such  bond  has  been  given.— People  ex  rel. 
Delehanty  v.  Melntyre,  166  N.  Y.  S.  634. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  ol 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law;  Evidence,  $s»29;  In- 
junction, ^=>85. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.   ENACTMENT,  REQTTISITES,  AND 
VAUDITT  IN  GENEB.AI.. 

^»2I  (N.Y.)  As  no  consideration  was  in  terms 
exacted  by  Laws  1873,  e.  702,  if  privilege  grant- 
ed to  erect  docks,  etc.,  could  only  be  taken  away 
on  payment  of  compensation,  Const,  art.  3.  §  20, 
requiring  two-thirds  majority  in  passage  of  bills 
appropriating  public  property  to  private  use, 
was  applicable.— First  Const.  Co.  of  Brooklyn 
V.  State,  116  N.  B.  1020,  221  N.  Y.  295. 
«=64{10)  (N.Y.)  Laws  1884,  c.  491,  although 
unconstitutional,  in  so  far  as  it  attempts  to  en- 
large rights  granted,  may  be  allowed  to  operate 
to  extent  of  confirming  grants  made  under  prior 
acts.— First  Const.  Co.  of  Brooklyn  v.  State,  116 
N.  E.  1020,  221  N.  Y.  295. 

n.   GENERAI.   AND    SPECIAL   OR  LO- 
CAL   LA\7S. 

<3=»77(1)  (N.Y.Sup.)  The  fact  that  a  special  and 
local  act  is  amendatory  of  a  general  law  does 
not  relieve  it  from  the  criticism  that  its  purpose 
is  local.— Vroman  v.  Fish,  166  N.  Y.  S.  539. 

ni.   SUBJECTS  AND  TITLES  OF  AOTa 

<g=»l06(2)  (N.Y.Sup.)  Laws  1017,  c.  202,  cre- 
ating the  office  of  commissioner  of  elections  for 
Niagara  county,  is  a  local  and  aipecial  act,  and 
violates  Const,  art  3,  §  16,  as  to  subjects  and 
titles  of  such  acts.— Vroman  v.  Fish,  166  N.  Y. 
S    539 

<8J=>I  12  (N.Y.)  In  Laws  1884,  c.  491,  title,  "An 
act  to  ratify  and  confirm  certain  grants  made" 
under  prior  laws,  is  not  sufficient  to  embrace 
provision  conveying  title  to  lands  not  conveyed 
under  prior  laws  within  Const  art  3,  {  16.— 
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First  Const  Co.  of  Brookljrn  t.  State,  116  N. 
E.  1020.  221  N.  y.  295. 

In  Laws  1884.  c.  491,  title.  "An  act  to  ratify 
and  affirm  certain  grants  made  in  pursuance  of" 
Laws  1873,  c.  702,  {  3,  can  be  applied  to  grants 
of  privilege  to  fill  in  made  to  claimant's  prede- 
cessor under  Laws  1878.— Id. 

Laws  1884,  c.  491,  confirming  privilege  of  fill- 
ing in  tidelands,  etc.,  given  grantees  under  prior 
statute,  was  in  conflict  with  Constitution  in  at- 
tempting to  enlarge  privilege,  not  theretofore  ex- 
ercised, into  fee. — Id. 

VI.   OOMSTItlTCTIOK  AND   OPEBA- 

TIOK. 

(A)  Qeaeral    Bnlca   of   CoaatraeHoa. 

«=9l8l(2)  (N.T.Sup.)  The  fact  that  tbe  con- 
striiction  of  Tenement  House  Act,  §  70,  to  pro- 
hibit alterations  of  tenement  building  which  will 
reduce  the  floor  area  of  any  existing  room  to 
less  than  70  square  feet,  will  injuriously  affect 
milliona  of  doUara  worth  of  property,  cannot  in- 
fluence or  control  the  construction  of  the  act. — 
People  ex  rel.  Krekler  v.  Butler,  166  N.  X.  S. 
467. 

^9 1 84  (N.T.)  A  atatvte  must  be  construed 
with  reference  to  the  manifest  dominant  pur- 
pose, regardless  of  sentences  unharmoniou«  with 
such  purpose.— Price  v.  Brie  County,  116  N.  B. 
988,  221  N.  T.  280. 

«=9l89  (N.  Y.  Sp.  Seas.)  That  Internretation 
must  be  given  a  statute  which  will  best  effec- 
tuate the  Legislature's  intent,  which  is  to  be 
reached  by  taking  the  words  of  the  statute  in 
their  plain,  natural,  and  ordinary  meaning.— 
People  ▼.  Hoyt,  166  N.  Y.  8.  953. 
«s>205  (N.Y.Sup.)  Statutes  consisting  of  aev- 
eml  parts  relating  to  a  common  subject  must 
be  read  as  a  whole  and  construed  together. — 
People  ex  rel.  Standard  Oil  Co.  of  New  York  v. 
Saie,  166  N.  Y.  S.  887. 

4=>206  (N.Y.)  A  statute  must  receive  such  rea- 
sonable construction  as  will,  if  possible,  make 
all  its  parts  harmonize,  and  render  them  consis- 
tent with  its  scope  and  purpoae. — Price  t.  Eric 
County,  116  N.  E.  988,  221  N.  Y.  260. 

(D)  Retroaotive  Op«ratloa. 

«=9267(2)  (N.Y.Sup.)  Mere  fact  that  Municipal 
Court  Code,  i  181,  provides  that  act  ahall  not 
be  retroactive  does  not  prevent  application  of 
new  remedy  against  improjier  judgment  ren- 
dered before  adoption  of  Code. — Davidoff  v. 
Chipomoi,  166  N.  Y.  S.  996. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  1,  {  1—166  N.  Y.  S.  681. 

Art  3,  If  8,  10—166  N.  Y.  S.  980. 

Art  3,  «  16—116  N.  E.  1020,  221  N.  X.  295; 

166  N.  Y.  S.  539. 
Art  3,  i  20-116  N.  B.  1020.  221  N.  Y.  295. 
Art  8,  §  10-116  N.  E.  996.  221  N.  Y.  222. 
Art  10,  {  2— 1««  N.  Y.  S.  923. 
Art  12,  I  2—106  N-  Y.  S.  Q2Z. 

CODE  OF  CIVIIi  PROCEDURE. 

I  24—166  N.  Y.  S.  654. 

I  190,  subsec.  2—116  N.  E.  979. 

I  340,  subsec.  1—166  N.  X.  S.  280. 


(  34»-16«  N.  T.  a.  380. 

i  376-166  N.  Y.  S.  88,  110. 
I  S9fr-1«6  N.  Y.  S.  88. 

r417,  426-166  N.  Y.  S.  535. 
432,  subsec*.  1,  »-166  N.  Y.  S.  1073. 
§S  452,  456—166  N.  Y.  S.  466. 
i  501—166  N.  Y.  8.  450,  662. 
U  526,  528-166  N.  Y.  S.  1045. 
$  5.36-166  N.  Y.  S.  721. 
i  542—166  N.  Y.  S.  446, 
I  578-166  N.  Y.  S.  448. 
I  72»-166  N.  Y.  S.  535. 
i  768.     Amended  by  Laws  1911,  di.  763-166 

N.  Y.  S.  84. 
8  772—100  N.  Y.  S.  448. 
I  779-106  N.  Y.  S.  609. 
I  829-166  N.  y.  S.  199. 
i  837—166  N.  Y.  S.  284. 
f  967—166  N.  Y.  8.  466. 
Is  971,  976-166  N.  Y.  S.  521. 

Si  977,  980-166  N.  Y.  S.  460. 
984—166  N.  Y.  S.  1070. 
987—166  N.  Y.  S.  613. 
§  1023—106  N.  Y.  S.  1077. 
I  1317—117  N.  E.  807,  221  N.  X.  332. 
i  1317.    Amended  by  Laws  1012,  ch.  3SO-119 

N.  R  865,  221  N.  Y.  143. 
{  1336—166  N.  Y.  S.  448. 
I  1356—117  N.  B.  ;«)7,  221  N.  Y.  332. 
i  1891—168  N.  Y.  S.  117,  811. 

11627—166  N.  Y.  8.  131. 
1705-166  N.  Y.  8.  448. 
1745—166  N,  Y.  8.  67. 
1750-166  N.  Y.  K.  397. 
1774-166  N.  Y.  S.  417. 
I  1819-166  N.  X.  S.  513. 
S8  1948-1090-166  N.  Y.  S.  634. 
i  1990.     Amended  by  Laws  1S94,  ch.  90-118 

N.  a  998.  221  X.  T.  206. 
j)  2120-166  N.  Y.  8.  000. 
I  2127-166  N.  Y.  8.  243,  825. 
M  22.S3,  22.35—166  N.  Y.  8.  736. 
S  22(io,  subsec.  2—106  N.  Y.  S.  72B. 
I  2.374,  subsec.  4—166  N.  Y.  S.  182. 
I  2434—166  N.  Y.  8.  448. 
»  2750—166  N.  Y.  S.  1083. 
I!  2808—166  N.  Y.  ■».  1065. 
I  3307,  snbspc.  22  added  by  Laws  1917.  di.  2C5 
—166  N.  Y.  S.  644. 

Code  of  Oiva  Procedure,  fif  Hy2~nil,  a* 

Amended  and  Rennmoered  <«  191-i 

(Surrogate'*  Code), 

i  2.53^-166  N.  y.  8.  1077. 

S  2538-l(t6  N.  Y.  8.  158. 

I  2541—166  N.  Y.  8.  1077. 

i§  2.557,  2500—166  N.  Y.  S.  051. 

i  2.')64— 166  N.  Y.  S.  949. 

I  2569,  subsec.  6—166  N.  X.  S.  949. 

i   2614—166  N.  Y.  S.  862. 

»  2677,  2680,  2681—186  N.  Y.  S.  618. 

S§  2687,  2888—186  N.  Y.  S.  513. 

«  2(in5-116  N.  E.  986,  221  N.  X.  190. 

i  2730-166  N.  Y.  8.  lOOa 

§  2746—166  N.  X.  S.  490. 

t  2756—166  N.  Y.  8.  ^. 

I  2770-166  N.  Y.  8.  1077. 

CODE  OF  CRIMINAL  PBOOEDURB. 

Si  142,  143-166  N.  Y.  S.  284. 
f  393—166  N.  Y.  8.  141. 
i  45&~166  N.  Y.  S.  871. 
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RESVISED  STATUTES. 

Eighth  Edition. 
Volume  4. 
Pt.  2,  ch.  1,  tit.  2,  art  2,  H  58,  59—106  N.  Y. 
S.  627. 

CONSOLIDATED  LAWS. 

Agbicultubai,  Law  (Ch.  1). 

81  52,  56-166  K  T.  S.  209.  211. 

I  57—166  N.  y.  S.  211. 

I  201.     Amended  by  Laws  1914,  ch.  494—166 

N.  Y.  S.  987. 
S  262(D— 166  N.  Y.  S.  339. 

Banking  Law  (Ch.  2). 

9  249-166  N.  Y.  S.  947. 

Civil  Sebvice  Law  (Ch.  7). 

8  11—166  N.  Y.  S.  37J». 
§  20-166  N.  Y.  S.  400. 

COITSEBrATION  Law  (Ch.  65). 

Ch.  a5-116  X.  E.  868,  221  N.  Y.  108. 

I  180  added  by  Laws  1912,  ch.  318—116  N.  B. 

868,  221  N.  Y.  108. 

County  Law  (Ch.  H). 
i  240-116  N.  B.  096,  221  N.  Y.  222. 

Debtob  anb  Cbeditob  Law  (Ch.  12). 

f  12.     Amended   by  Lawa  1915,   ch,  469—166 

N.  Y.  S.  508. 
i  15,  subsecd.  7,  8.    Amended  by  Laws  1914,  ch. 

300—166  N.  Y.  S.  1012. 
$  17  added  by  Laws  1914,  ch.  360,  {  4—166 

N.  Y.  6.  440. 

Decedent  Estate  Law  (Ch.  13). 

«  lT-166  N.  Y.  S.  513. 

S  21—166  N.  Y.  S.  153. 

a  23,  45—116  N.  E.  986,  221  N.  Y.  190, 

«S  87,  90-166  N.  Y.  S.  349. 

$  OS,  subsecB.  5,  13— 166  N.  Y.  S.  849,  1038. 

i  101—106  N.  Y.  S.  131. 

DOHESTIO    Belations   Law    (Cb.    14). 

S§  6,  7-166  N.  Y.  S.  67. 
I  8—166  N.  Y.  S.  716. 
I  24—166  N.  Y,  S.  67. 
I  51—166  N.  Y.  S.  898. 
i  114-166  N.  Y.  8.  1036. 

Education  Law  {Ca.  16). 

«  12»-166  N.  Y.  S.  1. 
I  620—166  N.  Y.  S.  499. 

Bleotion  Law  (Oh.  17). 
I  68  added  by  Laws  1911,  ch.  801.    Amended 
by  Laws  1914,  ch.  244,  {  8-166  N.  Y.  S. 

i  81  added  by  Laws  1911,  ch.  891,  i  42-166 

N.  Y.  S.  923. 
{|  82,  86  added  by  Laws  1911,  ch.  801,  §1  43, 

47-166  N.  Y.  S.  979. 
{{  225-238  added  by  Laws  1917,  ch.  202—166 

N.  Y.  S.  !)39. 


I  381,  subsec  2—166  N.  Y.  S.  681. 

{  331,  subsec.  3  added  by  Laws  1913,  ch.  821. 

Amended   by  Laws  1916,   ch.  537,  }  37 

—166  N.  Y.  8.  678,  681. 

Emplotebs'  Liability  Act. 
See  Labor  Law,  {{  200-204. 

Genebal  Business  Law   (Ch.  20). 

17-166  N.  Y.  S.  1019. 

17a  added  by  Laws  1912,  ch.  81—166  N.  Y.  S, 
1019. 
IS  340,  341—106  N.  Y.  S.  136. 
i  370  et  seq.— 116  N.  E.  084,  221  N;  Y.  183. 

Genbbai.  Citt  Law  (Ch.  21). 

Art.  2a  added  by  Laws  1913,  ch.  247—166  N. 
Y.  S.  708. 

Genebal  Constbuction  Law  (CJu.  22). 

39-166  N.  Y.  S.  502. 
93-166  N.  Y.  S.  1083. 

Genebal  Cobpobation  Law  (Ch.  23). 

{  6-166  N.  Y.  S.  611. 

I  6.     Amendc<i  by  Laws  1913,  ch.  24-166  N. 
Y.  S.  386. 

HionwAT  Law  (Ch.  25). 

K  286,  288.     Amended  by  Laws  1910,  ch,  874 

—166  N.  Y.  S.  708. 
§  280,  subsec.  4—166  N.  Y.  S.  318. 

Insurance  Law  (Ch.  28). 
8  122—116  N.  B.  1015,  221  N.  Y.  162. 

JuDiciABT  Law  (CJh.  30). 

S  153-166  N.  Y.  S.  1.^2,  631. 
§  303-166  N.  Y,  S.  37L 

Labob  Law  (Ch.  31). 

S  2—168  N.  Y.  S.  468. 

I  18-116  N.  E.  983,  221  N.  Y.  237. 

I  SI— 166  N.  Y.  S.  458. 

I  81.     Amended   by   Laws  1913,  ch.  286—166 

N.  Y.  8.  821. 
§  03.     Amended   by  Laws  1910,  ch.  107—168 

N   Y    S   868. 
§§  200-204-^166  N.  Y.  S.  753. 

Lien  Law  (Ch.  33). 

I  3-166  N.  Y.  S.  76. 
I  12—166  N.  Y.  S.  454. 
I  19-166  N.  Y.  S.  769. 
i  2.3—166  N.  Y.  S.  464. 
i  2.30-166  N.  Y.  S.  440,  668. 
i  232—166  N.  Y.  S.  668. 

LiQuoB  Tax  Law  (Ch.  34). 

Ch.  34.    Amended  by  Lews  1917,  di.  623—166 

N.  Y.  S.  900. 
}  8.     Amended    by    Laws   1917,   ch.   623—166 

N.  Y.  S.  978. 
S  8,  subsec.  1-166  N.  Y.  S.  1009. 
8  8,   subsec.  9c(.^).     Amended   by   Laws   1917, 

eh.  623-106  X.  Y.  S.  900. 
S  27.  subsec.  2—166  N.  Y.  S.  521. 
8  36—166  N.  Y.  S.  913. 
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Meubersbif  CoBPOBAtioNs  Law  (Ch.  85). 

i  7.     Amended    by    Laws   1916,   ch.   421—166 

N.  Y.  S.  452. 
S  40-166  N.  y.  S.  459. 

MiLiTABT  Law  (Ch.  36). 

f  6—166  N.  Y.  S.  933. 

i  5.    Ampnded  by  Laws  1917,  ch.  151,  {  1-166 

N.  y.  S.  459. 
S  6a  added  by  Laws  1917,   ch.  151,   g  2-166 

N.  Y.  S.  459. 
«  235—166  N.  Y.  S.  933. 
{  241.     Amended  by  Laws  1916,  ch.  564—166 

N.  Y.  S.  459. 

MoTOB  Vehicle  Law. 

See  Highway  Law  (Ch.  25). 

Negotiable  Iitstbuments  Law  (Ch.  38). 

{  33—166  N.  Y.  S.  786. 

SI  51,  95,  98-166  K.  Y.  S.  606. 

Penal  Law  (Ch.  40). 

I  2-166  N.  Y.  S.  1004. 
553,  Bubsec.  2—166  N.  Y.  S.  323. 
665—166  N.  Y.  8.  905. 
i  039-166  N.  Y.  S.  645. 
I    1290—166  N.  Y.  S.  502,  801. 
2188-166  N.  Y.  S.  913. 
2354,  subsec.  8   added  by  Laws  1914,  ch.  332 
—166  N.  Y.  S.  374. 

PF.BSONAL  Pbopebty  Law  (Ch.  41). 

8  11—166  N.  Y.  S.  497. 
I  65—166  N.  Y.  S.  983,  1000. 
|§  66,  67-166  N.  Y.  S.  1000. 
Is  82-15&-166  N.  Y.  S.  963. 

Prison  Law  (Cr.  43). 
I  212—166  N.  y.  rS.  54. 

Pdblic  Health  IAw  (Cb.  45). 

{  IX'J-IIO  N.  K.  977.  221  N.  Y.  290. 

IS  246,    248   added    by    Laws    1914.    ch.    363. 

Amended  by  Laws  1915,  ch.  327—166  N. 

Y.  S.  053. 

Public  Service  CouiassiONS  Law  (Ch.  48). 

S  22—166  N.  T.  S.  825. 
I  66-166  N.  y.  S.  196. 
S  71—166  N.  Y.  S.  29. 

Railroad  Law  (Ch.  49). 

Ch.  49—166  N.  Y.  S.  119. 
SS  170-209-166  N.  Y.  S.  119. 

Beal  Property  Law  (Ch.  60). 

K  105,  107—116  N.  E.  1001,  221  N.  Y.  197. 
f  254.     Amended  by  Laws  1917,  cfa.  682—166 

N.  y.  S.  1023. 
S  268.     Amended  by  Laws  1917,  ch.  681—166 

N.  Y.  S.  1023. 

Sales  of  Goods  Act. 
iSce  Personal  Property  Law,  St  82-158. 
Stock  CJobpobation  Law  (Ch.  69). 
S  32-166  N.  Y.  S.  905. 


Tax  Law  (Ch.  60). 

t  2,  subsec.  3-166  N.  Y.  S.  25. 
1  4,  subsec.  7—166  X.  Y.  S.  347. 
I  43—166  N.  y.  S.  41,  62. 
I  44—166  N.  Y.  S.  41. 
i§  120-160-166  N.  Y.  S.  488. 

132-166  N.  y.  S.  703. 
S  182,  183—166  N.  Y.  S.  887. 
1  220-166  N.  Y.  S.  126. 
iS  220-224—166  N.  Y.  S.  188. 
1$  220-245—166  N.  Y.  S.  19. 
S  220,  subsec.  4.     Amended  by  Laws  1911,  dk 
732—166  N.  Y.  8.  716. 

Tenement  House  Law  (Ch.  61). 

Ch.  61—166  N.  Y.  S.  141. 

4—166  N.  Y.  S.  141. 

5-166  N.  Y.  S.  456. 
[8  62,  65,  66-166  N.  Y.  S.  141. 

69—166  N.  y.  S.  456. 

70-166  N.  y.  S.  467. 
is  72,  03-166  N.  Y.  S.  141. 
iS  90,  120-166  N.  Y..S.  456. 

Village  Law  (Ch.  64). 
IS  101,  128-116  N.  E.  980,  221  N.  T.  23L 

Wobkuen's  Compensation  Law  (Ch.  67). 

Ch.  67—116  N.  E.  983,  221  N.  Y.  179 ;  110  X. 

EJ.  1000 ;  166  N.  Y.  S.  873.  874.  878. 
Ch.  67.     Amended  by   Laws   1014,  ch.  41—166 

N.  y.  S.  822. 
I  2,   eroup  12.     Amended  by  Laws  1916,  ch. 

622-166  N.  Y.  S.  841. 
S  2,  gronp  41.     Amended  by  Laws  1914.  ch. 

316-166  N.  y.  S.  8.30. 
i  8,  Bubsecs.  3,  4^116  N.  E.  992,  221  N.  Y. 

273. 
S  3,  subsec.  6-166  N.  Y.  S.  993. 
I  10-166  N.  Y.  S.  874. 
S  13—166  N.  Y.  S.  993. 
i  14,  subsec.  a-166  N.  Y.  S.  07,  874. 
I  14,  subsec.  3-166  N.  Y.  S.  97. 
S  14,  subsec.  5—166  N.  Y.  S.  858. 
S  15—166  N.  Y.  S.  97. 
i  15,  subsees.  3.  4—100  N.  Y.  S.  858. 
i  20—116  N.  E.  1004.  221  N.  Y.  276;  166  X. 

Y  S    093 

i  23—116  N.  13.  1004.  221  N.  Y.  276. 

i  24-166  N.  Y.  S.  993. 

«  26-116  N.  E.  1004.  221  N.  Y.  276. 

S  29.     Amended  by  Laws  1914,  ch.  41-166  N. 

Y  g   g49 

g  54,   subfiles.   1,   2,   5—116   N.   R   1004.  221 
N.  y.  276. 

CITY  CHARTERS. 

Corning,  S  30.     Laws  1905,  ch.  142-166  N.  Y. 

S  546. 
Corning,  $  32,  snbsec.  7.    Laws  1905,  ch.  142— 

166  N.  Y.  S.  546. 
Greater  New  York,  t  149a  added  to  Laws  1W*t 

ch.  466  by  Laws  1906,  cb.  190-166  N.  Y. 

S.  203. 
Greater  New  York,  §f  302,  354.     Uws-  1901. 

ch.  466—166  N.  Y.  S.  28. 
Greater  New  York,  g  411.    Laws  1901.  ch.  486 

—166  N.  Y.  S.  529. 
Greater  New  York,  §  641.     Laws  1901.  ch.  466. 

Amended  by  laws  1914,  di.  475—166  X. 

Y.  S.  338. 


Digitized  by 


Google 


1191 


INDBZ-DIQBST 


StetatM  OaiMtra«d 


Greater  New  Tork,  §  740.    Lawi  1901,  ch.  466 

—166  N.  Y.  S.  400. 
Greater  New  York  (8  889  added  to  Laws  1901, 

ch.  466  by  Laws  1913,  ch.  324)— 166  N. 

Y.  S.  480. 
Greater  New  York,  {  951.    Lews  1901,  ch.  466. 

Amended  by  Laws  1916,  ch.  616,  g  4— 

116  N.  B.  993,  221  N.  Y.  288. 
Greater  New  York,  i  900.    Laws  1901,  <*.  466 

—166  N.  Y.  S.  463. 
Greater  New  York,   |   1092.     Laws  1901,   ch. 

460.     Amended  by  Laws  1905,  ch.  661; 

Laws  1914,  ch.  4Tft-166  N.  Y.  «S.  637. 
Greater  New  York,  i  1541.    Laws  1901,  ch.  466 

—166  N.  Y.  S.  177. 
Niagara  Falls,  j  120.    Laws  1904.  ch.  300-166 

N.  Y.  S.  708. 

MUNICIPAL  COURT  ACT. 

(Laws  1902,  ch.  580.) 

SS  78,  83,  91,  233,  310,  811—166  N.  Y.  S.  996. 

MUNICIPAL  COURT  CODE, 
(Laws  1915,  <A.  279.) 
Ch.  27^-166  N.  Y.  S.  68. 
i  O—im  N.  Y.  S.  983,  1000. 

r70,  7a-166  N.  Y.  S.  983. 
129—166  N.  Y.  S.  707. 
§  129,  subsec.  1—166  N.  Y.  S.  906. 
«  154—106  N.  Y.  S.  750,  996,  lOlO, 
S  154,  Bubsec.  5—166  N.  Y.  S.  996. 
{  181—166  N.  Y.  S.  996. 

LAWS. 

1837,  ch.  460,  «§  10,  11,  17—166  N.  T.  S.  483. 

1846,  ch.  216,  8  14-160  N.  Y.  S.  25. 

I860,  ch.  10-166  N.  Y.  S.  119. 

1860,  ch.  236.    Amended  by  I^ws  1874,  ch.  281 ; 

Laws  1909,  ch.  62—166  N.  Y.  S.  488. 
1864,  ch.  555,  tit.  6,  §  1—166  N.  Y.  S.  1. 
1873,  ch.  702—116  N.  E.  1020,  221  N.  Y.  295. 

1873,  ch.  702,  $  3—116  N.  E.  1020,  221  N.  Y. 
295. 

1874,  eh.  281—166  N.  Y.  S.  488. 

1875,  ch.  398-116  N.  E.  1020,  221  N.  Y.  295. 
1880,  eh.  31.  S  4.    Amende<l  by  Laws  1892,  ch. 

8.^-166  N.  Y.  S.  696. 
1882,  ch.  410,  {  873—116  N.  E.  993,  221  N.  Y. 

283. 
1R84,  ch.  491—116  N.  B.  1020,  221  N.  Y.  295. 
ISS.-),  ch.  502—116  N.  E.  988.  221  N.  Y.  260. 
ISStl,  ch.  149—116  N.  B.  988.  221  N.  Y.  260. 
1S!)2,  ch.  &3— 166  N.  Y.  S.  696. 
189.3,  ch.  171—166  N.  Y.  S.  463. 
18!)4,  ch.  90-116  N.  B.  908.  221  N.  Y.  206. 
ISim,  ch.  1006-166  N.  Y.  S.  429. 
1806,  ch.  112,  i  28.     Amended  by  Laws  1905, 

ch.  680-160  N.  Y.  ,S.  521. 
1886,  ch.   908.     Amended   by   Law«  1897,  di. 

284—106  N.  Y.  S.  188. 
1800,  oh.  908,  8§  132,  134,  135-166  N.  Y.  8. 

1049. 

1897,  ch.  284—166  N.  Y.  S.  188. 

1898,  ch.  182.    Amended  by  Laws  1809,  ch.  581 
—106  N.  Y.  S.  488. 

1S99,  ch.  581—166  N.  Y.  S.  488. 
18!,«9,  ch.  640—166  N.  Y.  S.  921. 
1901,  ch.  334,-8  5.     Amended  by  Laws  1903, 

ch.  179,  8  3-166  N.  Y.  S.  456. 
1901,  ch.  334,  i  70-166  N.  Y.  8.  467. 


1901,  eh.  834,  §{  76,  100,  121—166  N.  Y.  S. 

456. 
1901,  ch.  466  (f  149a  added  by  Laws  1906.  ch. 

190)— 166  N.  Y.  S.  263. 
1901,  di.  466,  ij  302,  354—166  N.  Y.  S.  28. 
1901,  ch.  466,  8  411—166  N.  Y.  S.  529. 
1901,  ch.  466,  I  641.    Amended  by  Laws  1014. 

ch.  475—166  N.  Y.  S.  388. 
1901,  ch.  466.  {  740-166  N.  Y.  S.  400. 
1901,  <*.  466  (I  889  added  by  Laws  1913,  ch. 

824)— 168  N.  Y.  S.  480. 
1901,  ch.  466,  8  961.    Amended  by  Laws  1916, 

ch.  516,   8  4^116  N.  E.  993,  221  N.  Y. 

283. 
1901,  ch.  466,  8  960—166  N.  Y.  8.  463. 
1901,  eh.  466,  8  1092.    Amended  by  Laws  1905, 

ch.  661;  Laws  1914,  ch.  476—166  N.  Y. 

S.  637. 

1901,  ch.  466,  i  1541—166  N.  Y.  S.  177. 

1902,  ch.  580,  8!  78,  83,  91,  253,  310,  311-166 
N.  Y.  S.  996. 

1903,  ch.  179,  8  3—166  N.  Y.  S.  456. 

1904,  ch.  300.  Amended  by  Laws  1912,  ch. 
324;  Laws  1915,  ch.  519—168  N.  Y.  8. 
923 

1904,  ch.'SOO,  8  120-166  N.  Y.  S.  708. 

1905,  ch.  142,  8  30-166  N.  Y.  8.  546. 

1005,  ch.  142,  8  32,  subsec.  7—166  N.  Y.  8.  &i6. 
1905,  ch.  661—166  N.  Y.  S.  637. 

1905,  ch.  680—166  N.  Y.  8.  521. 

1906,  ch.  190-166  N.  Y.  8.  2a3. 

1908,  ch.  250—166  N.  Y.  S.  141. 

1909,  ch.  62—166  N.  Y.  S.  488. 

1909,  ch.  570,  8  55.  Amended  by  liaws  1916. 
ch.  428—166  N.  Y.  8.  725.  726. 

1910,  eh.  107-166  N.  Y.  S.  858. 

1910,  ch.  374,  88  286,  288-160  N.  Y.  8.  708. 

1911,  ch.  571—166  N.  Y.  S.  96.1. 
1911,  ch.  7.S2— 166  N.  Y.  8.  716. 
1911,  ch.  76.3—166  N.  Y.  8.  84. 
1911,  ch.  777-166  N.  Y.  S.  17. 
1911,  ch.  891—166  N.  Y.  8.  681. 

1911,  ch.  891,  8  42—166  N.  Y.  8.  923. 

1912,  ch.  81—166  N.  Y.  8.  1019. 

1912,  ch.  318—116  N.  E.  868.  221  N.  Y.  108. 
1012,  ch.  S24— 166  N.  Y.  S.  OL'.'!. 

1912,  ch.  380—116  N.  E.  865,  221  N.  Y.  243. 

1913,  ch.  24—166  X.  Y.  S.  386. 
1913,  ch.  247—166  N.  Y.  8.  708. 
1918,  ch.  286—166  N.  Y.  8.  821. 
1913,  ch.  324—166  N.  Y.  S.  4S0. 

1913,  ch.  371,  88  238.  240-166  N.  Y.  8.  1065. 

1913,  ch.  821—166  N.  Y.  S.  67S.  681. 

1914,  <*.  41—116  N.  E.  983,  221  N.  Y.  179; 
116  N.  E.  1000 ;  168  N.  Y.  8.  822,  849. 

1914,  ch.  41,  8  3,  subsecs.  8,  4—116  N.  E.  992, 

221  N.  Y.  273. 
1914,  ch.  41,  8  3,  Bubsec.  ft-166  N.  Y.  8.  993. 
1914,  ch.  41,  SI  13,  20,  24—166  N.  Y.  8.  993. 
1914,  ch.  244,  I  8—166  N.  Y.  S.  681. 
1914,  ch.  316-160  N.  Y.  8.  830. 
1914,  ch.  .3.32—160  N.  Y.  8.  374. 
1914,  ch.  860-166  N.  Y.  8.  1012. 
1914,  ch.  360,  8  4—166  N.  Y.  S.  440. 
1914,  ch.  363—166  N.  Y.  8.  95.?. 
1914,  ch.  418,  8  8—166  N.  Y.  S.  329. 
1914,  ch.  444—166  N.  Y.  S.  923. 
1914,  ch.  475-166  N.  Y.  iS.  .S.S8. 
1914,  ch.  476—166  N.  Y.  S.  637. 

1914,  eh.  494-166  N.  Y.  8.  987.      . 

1915,  ch.  217,  8  1(f)— 166  N.  Y.  8.  329. 
1915,  ch.  279—166  N.  Y.  8.  58. 

1915,  ch.  279,  8  6-166  N.  Y.  S.  983,  1000. 
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1916, 

1916, 
1916, 
1916, 
1916, 
1916, 
1917, 
1917, 
1917, 
1917, 
1917, 
1917, 


ch.  279,  fS  70,  78-166  N.  Y.  S.  983. 
ch.  279,  i  129—166  N.  Y.  S.  707. 
ch.  279,  S  129,  gubsec.  1—166  N.  Y.  S. 
996. 

ch.  279,  8  154—166  N.  Y.  S,  750,  906, 
1010. 

ch.  279,  S  1M>  Bubsec.  5-166  N.  Y.  & 
996. 

ch.  279,  i  181—166  N.  Y.  S.  99& 
eh.  327—166  N.  Y.  S.  903. 
ch.  469—166  N.  Y.  S.  508. 
ehi  519—166  N,  Y.  S.  923. 
eh.  421—166  N.  Y.  S.  452. 
ch.  428—166  N.  Y.  S.  725,  726. 
ch.  516,  §  4—116  N.  R  993,  221  N.  T. 
283. 

ch.  630-166  N.  Y.  8.  923. 
eh.  537,  J!  37—166  N.  Y.  S.  678,  681. 
ch.  564—166  N.  Y.  S.  459. 
ch.  622—166  N.  Y.  S.  841. 
ch.  622,  S  1—166  N.  Y.  S.  878. 
eh.  151—186  N.  Y.  S.  459. 
ch.  202—166  N.  Y.  S.  5.39. 
ch.  265-166  N.  Y.  S.  644. 
ch.  521-166  N.  Y.  S.  781. 
ch.  623—166  X.  Y.  S.  900,  9T8.  1009. 
chs.  681,  682—166  N.  Y.  S.  1028. 


STAY. 

See  Action,  <8=>68;  Criminal  Law.  «s3>1001. 

STIPULATIONS. 

^=>I3  (N.Y.Sup.)  Stipulation  by  parties  in  open 
court  that  jury  trial  should  be  waived  and  ac- 
tion tried  before  referee  will  not  be  vacRteJ 
on  granting  motion  for  new  trial. — Santaac 
Land  &  Timber  Co.  v.  Roberts,  166  N.  Y.  S.  8. 
<S=>l4(il)  (N.Y.Sop.)  Under  stipulation  that 
jury  trial  should  be  waived  and  action  tried  be- 
fore referee,  where  new  trial  is  granted,  it  is 
duty  of  court  to  appoint  another  referee ;  stipu- 
lation not  having  provided  otherwise. — Saranae 
Land  &  Timber  Co.  v.  Roberta,  166  N.  Y.  S.  8. 

STOCK. 

See  CorporatioDB,  «=»88-123;    Taxation,  4=> 
895. 

STOCK  CORPORATION  UW. 

See  Corporations,  4=>181. 

STOCKHOLDERS. 

See  Corporations,  «=)181-207. 

STREET  RAILROADS. 

n.  KEO1TI.ATI0ir  Ain>  operatioit. 

<3=65i/2  (N.Y.Sup.)  retitions  held  not  to  state 
sufficient  grounds  for  isRuance  of  writ  of  certi- 
orari to  review  orders  of  Public  Service  Cora- 
mission  directing  relators  to  provide  additional 
cars  for  use  of  public  in  view  of  Code  Civ. 
Proc.  i  2127.— People  ex  rel.  Brooldyn  HeitcbU 
R.  Co.  V.  Public  Service  Commission  of  the  First 
Dist.,  166  y.  Y.  S.  825. 

Where  replying  affidavits  fail  to  disclose  that 
orders  of  PulSlic  Service  Commission  are  prima 
facie  unreasonable,  unwarranted,  or  unlawful. 


=101: 


motion  to  quash  ez  parte  writs  oC  eertioni 

should  be  granted. — Id. 

Mere  aliegations  that  it  may  be  impoarihir  I 
obtain  cars  within  time  fixed  by  Pnblic  St-rri 
Commission  or  within  reasonable  time  arc  a 
sufficient  to  justify  review  of  (»der  of  conn* 
sion  by  certiorari  in  view  of  Public  Serriee  C«(h 
missions  Law,  {  22.— I-l. 

STREETS. 

See    Dedication;     Eminent    Domain,    « 
Municipal   Corporations,   ^=3654-703; 
roads,  ^=9»76. 

STRIKING  OUT. 

See  Appeal,  «=>767;  Pleading,  ®=3364. 

SUBROGATION. 

«s>7(l)  (N.Y.Sup.)  One  obligated  by  gaarartj 
to  pay  bonds  of  another  has  right  to  pay  oULv 
tions,  and  he  thereby  becomes  subrogatt^  m 
rights  of  original  holders  to  enforce  sKuritr.- 
Malfi  V.  Atchison,  T.  &  S.  F.  B.  Co.,  166  N.  T. 
S.  593. 

Payment  by  guarantor  does  not  dis^barr; 
debt  as  between  debtor  and  guarantor,  who  l**- 
comes  subrogated  to  rights  of  ori^nal  oeditut 
—Id. 

SUBSCRIPTIONS. 

See  Corporations,  4=>88. 

SUBSTANTIAL  PERFORMANCE 

See  ContracU,  «=»295. 

SUBSTITUTION. 

See  Parties,  «3»59;  Wills,  «=>55& 

SUFFRAGE. 

See  Elections. 

SUICIDE. 

See  Inaarance,  «s>66S. 

SUMMARY  PROCEEDINGS. 

See  Landlord  and  Tenant,  «=>288,  299. 


See  Process. 


SUMMONS. 
SUNDAY. 


See  Time,  «s»10. 

SUPERINTENDENCE 

See  Schools  and  School  Districts,  ^aSQL 

SUPERVISION. 

See    Municipal    Corporationa,    «=>63;     Street 
Railroads,  ^=>65%. 

SUPPLEMENTARY  EXECUTION. 

See  Execution,  «=»370-416. 
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SURETYSHIP. 

See  Principal  and  Surety. 

SUSPENSION. 

See    Criminal  Law,  «=s>982;    Interest,  «s»50; 
Intoxicating  liquora,  4b»106. 

SWINDLING. 

See  False  Pretenaea. 

TAXATION. 

See  Commerce,  lts»72;   Internal  RevMliie;   li- 
censes. 

I.   NAT1TBE  Aia>  EXTENT  OF  POWER 
nr    GEMEKAXi. 

^=»8  (N.Y.Snp.)  A  state  cannot  tax  franchises 
derived  from  federal  government,  and  where  a 
corporation  has  received  franchises  from  state 
and  federal  Rovemmenti,  an  assessment  by  state, 
including  both,  is  invalid,  unless  separable. — 
People  ex  reL  Postal-Telegraph  Cable  Co.  v. 
State  Board  of  Tax  Com'rs,  166  N.  Y.  S.  41. 

Telegraph  company,  accepting  provisions  of 
Bev.  St.  r.  S.  §§  5263,  52S6-.'f2fi8  (Comp.  St. 
U.  S.  1916,  if  lOOTO,  10075-10077).  obtained 
franchise  under  federal  government,  so  that  its 
Inclusion  in  assessment  of  special  franchise  un- 
der Tax  Law  N.  Y.  {  43,  is  invalid.— Id. 

nz.  LTABiT.mr  ox*  vebsoks  ajko 

PKOPEBTT. 

wral. 

^=998  (X.Y.Snr.)  Special  tax  laws  are  to  be 
construed  strictly  against  the  government  and 
favorably  to  the  taxpayer,  and  a  citiaen  cannot 
be  subjected  to  special  bordena  without  dear 
warrant  of  law.— In  re  Wadaworth's  EWtate,  166 
N.  Y.  S.  716. 

(D)  Bzcjnptions. 

«=>3M(2)  (X.Y.Sup.)  In  determining  whether 
a  case  is  within  a  statutory  exemptioB  from 
taxation,  it  is  j^roper  to  give  weight  to  the  pol- 
icy of  the  Logislatu-^  in  adopting  the  exemp- 
tion.—People  CI  rel.  Standard  Oil  Co.  of  New 
York  V.  Saxe,  166  N.  Y.  S.  887. 
«=>220  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  i  8868,  as  added  by  Laws  1913,  c.  324, 
the  building  is  unit  for  exemption,  and  a  build- 
ing only  partially  "ready  for  occupancy"  is  ex- 
empt from  taxation, — People  ex  reL  Oleason 
V.  Purdy,  166  N.  Y.  S.  480. 
«=>238  (N.Y.Sup.)  Under  Tax  Law,  U  182, 
183,  the  capital  stock  of  a  manufacturing  cor- 
poration, 40  per  cent,  of  vrhich  must  be  em- 
ployed in  business  in  the  state  to  entitle  it  to 
exemption  from  franchi"(c  taxation,  is  the  entire 
property  or  assets  of  the  cori)oration. — People 
ex  rel.  Standard  Oil  Co.  of  New  York  v.  Saxe, 
160  N.  Y.  S.  887. 

Under  Tax  Law,  H  1^>  1S3,  as  to  corporate 
franchise  tax  and  exemption  of  manufacturing 
corporations,  assets  employed  in  marketing 
goods  manufactured  by   others   k«{d  not  to  be 


treated  as  employed  in  manufacturing  business 
in  determining  right  to  exemption.— Id. 
«=»24l(8)  (N.Y.Sup.)  Under  Tax  Law,  I  4, 
sabd.  7,  hM,  that  part  of  building  owned  by 
DdpUaa  Lodge,  No.  T51,  I.  O.  O.  F.,  and  not 
used  exclusively  for  lodge  purposes,  was  not 
exempt  from  taxation ;  income  therefrom  not 
being  used  exclusively  for  support  of  indigent 
members.— People  ex  rel.  Delphian  Lodge,  No. 
751,  L  O.  O.  P.,  T.  Gaboon,  166  N.  Y.  S.  347. 

V.  I.EVT  AJTD  ABSEBSlfEirT. 

(D)    Mode    ot    Aasesament    of    CoriioraM 

■*a«lE,  Pro»ertr,   or   Receipts. 

*=>376a)  (N.Y.Sup.)  Under  Tax  Law,  §  2, 
subd.  3,  where,  when  railroad's  predecessor 
constructed  road  across  city  streets  below  nat- 
ural grade,  it  was  required  by  charter  (Laws 
1846,  c.  216,  f  14)  to  restore  highways,  bridges, 
constructed  to  carry  streets  over  tracks,  were 
not  taxable  to  road  aa  special  franchises.- People 
ex  rel.  New  York  Cent.  A  H.  R,  R,  Oo.  v.  State 
Board  of  Tax  Com'rs,  166  N.  Y.  S.  25.' 
<8=»378(1)  (N.Y.Snp.)  "Capital  stock,"  as  used 
in  Tax  Law,  I  182,  Imposing  franchise  tax  on 
corporations,  held  the  property  contributed  by 
the  stockholders,  or  otherwise  obtained  by  the 
corporation,  and  not  the  shares  of  stock. — Peo- 
ple ex  rel.  Standard  Oil  Co.  of  New  York  v. 
Saxe,  166  N.  Y.  S.  887. 

«=9378(2)  (N.Y.Sup.)  It  is  the  actual  and  not 
the  par  value  of  the  capital  stock  of  a  corpora- 
tion employed  within  the  state  which  is  the 
basis  for  comiHiting  the  f ranchiae  tax  imposed 
by  Tax  Law,  {  1^.— People  ex  rel.  Standard 
Oil  Cow  of  New  Yock  y.  Saxe,  166  N.  Y.  S. 
887. 

4:»30l  (N.Y.Snp.)  Assessed  value  of  railroad 
realty  for  taxation  purposes  cannot  exceed  value 
of  land  plus  reasonable  reproduction  cost  of 
railroad  structures,  etc. — People  ex  rel.  Lake 
Shore  &  M.  S.  Ry.  Oo.  y.  Fiiell,  166  N.  Y.  S. 
553. 

In  assessing  railroad's  realty  for  taxation,  an- 
nual depredation  should  be  computed  by  divid- 
ing value  of  tangible  property  by  number  of 
years  of  its  estimated  pnysical  life.— Id. 

(■)  A«ie(MM«at  Rolls  «rr  Books. 

4=9441  (N.Y.Sap.)  Assessment  of  special  fran- 
chise of  telegrapn  company  under  Tax  I^aw,  U 
43,  44,  would  be  assumed  to  include  rights  un- 
der Hey.  St  U.  S.  {{  5263,  5206-5268  (Comp. 
SL  U.  S.  1»16,  H  10072,  10075-10077),  and 
where  items  could  not  be  separated  as  to  in- 
tangible property,  assessment  could  not  bo  sus- 
tained/—People  ex  rel.  Postal-Telegraph  Cable 
Co.  y.  State  Board  of  Tax  Com'rs,  166  N.  T.  iS. 
41. 

(6)  Reylcw,  Oovrcetion,  or  Botttnv   AalAe 
of   AasesaKient. 

4=9496(10)  (N.Y.Snp.)  In  cases  of  assessment 
for  taxation,  it  is  to  be  assumed  on  certiorari 
that  state  board's  valuation  is  correct,  and  one 
attacking  the  assessment  has  bnrden  of  showing 
that  it  is  incorrect.— People  ex  rel.  Commercial 
Cable  Co.  v.  State  Board  of  Tax  Com'rs,  166  N. 
Y.  S.  62. 
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«=5>496(10)'  (N.T.Sup.)  In  proceedings  to  set 
aside  a  railroad's  tax  assessment,  evidence  taken 
before  a  referee  held  to  sufficiently  itemize  rail- 
road's different  kinds  of  tangible  property. — Peo- 
ple ex  rel.  I.ake  Shore  &  M.  S.  Ry.  Co.  v.  Fiiell. 
166  N.  Y.  S.  553. 

In  proceedings  to  set  aside  a  railroad's  tax 
assessment  by  township,  evidence  held  to  show 
that  its  reproduction  cost  minus  depreciation,  al- 
though lower  than  value  found  by  referee,  was 
not  sufficiently  lower  to  render  it  out  of  pro- 
portion to  valuation  placed  on  other  township 
property.— Id. 

«=>496(11)  (N.Y.Snp.)  A  referee's  failure  to  fol- 
low proper  depreciation  theory  in  proceedings  to 
set  aside  a  railroad's  tax  assessment  does  not 
preclude  affirmance  of  his  report  unless  evidence 
discloses  actual  prejudice  to  railroad  from  such 
failure.— People  ex  rel.  Lake  Shore  &  M.  S.  By. 
Co.  V.  Fizell.  166  N.  Y.  S.  053. 

VI.   XJEN  AND  PBIOBITT. 

^=9514  (N.Y.Sup.)  A  mortgagee  could  rely  on 
the  official  tax  records,  showing  that  the  mort- 
gagor had  paid  taxes  on  the  premises. — Weil  t. 
City  of  New  York,  166  N.  Y.  S.  221. 

The  doctrine  of  estoppel  was  applicable 
against  a  city,  where  mortgagee  took  mortgage 
relying  on  official  tax  records,  erroneously  show- 
ing that  taxes  had  been  paid  on  premises. — Id. 

IZ.  SAI.E  OF  LAmD  FOR  NONPAY- 
MENT OF  TAX. 

®=s6l5  (N.Y.Sup.)  County  treasurer  need  not, 
as  to  sales  of  real  estate  in  city  of  Troy  for 
nonpayment  of  state  and  county  taxes,  give  no- 
tice to  state  comptroller  of  lands  to  be  adver- 
tised for  sale,  as  required  by  Tax  Law,  |  157, 
since  special  act  (Laws  1860,  c.  236,  as  amended 
by  Laws  1874,  c.  281)  as  to  such  sales,  is  not  re- 
pealed by  Tax  Law,  arts.  6,  7,  nor  by  Laws  1808, 
c.  182,  as  amended  by  Laws  1899,  c.  581.— In 
re  Albany  Syndicate.  166  N.  T.  S.  488. 

As  to  sales  of  real  property  in  Rensselaer 
county  outside  of  Troy,  for  state  and  county  tax- 
es, special  act  (Laws  1800,  c.  236,  as  amended 
by  Laws  1874,  c.  281)  has  been  repealed  by  im- 
plication by  Tax  Law  (Laws  1909,  c.  02),  and 
as  to  them  county  treasurer  must  give  notice  to 
state  comptroller,  as  to  lands  to  be  advertised 
for  sale,  as  required  by  section  157  of  that  law, 
and  conduct  sale  under  provisions  of  sections 
122  and  154.— Id. 

<S=>658(8)  (N.Y.Sup.)  Laws  1896,  c.  908.  S  134, 
requires  that  all  occupants  of  parts  of  the  land 
sold  for  taxes,  must  be  served  to  perfect  title, 
and  to  make  the  limitation  in  Tax  I/aw.  S  132, 
apply.— City  of  New  York  v.  Nunez,  166  N.  Y. 
S:  1049. 

<g=662  (N.Y.Sup.)  A  certificate  of  the  comp- 
troller that  service  of  notice  required  under  Tax 
Law,  5  134,  upon  occupants  of  land  sold  for 
taxes,  has  been  made,  is  not  conclusive,  nor  is 
the  affidavit  of  service;  it  being  necessary  that 
actual  service  be  had. — City  of  New  York  v. 
Nunez,  166  N.  Y.  S.  1049. 
®=>667  (N.Y.Sup.)  When  land  is  assessed  for 
the  taxes  of  several  years,  and  the  taxes  have 
been  paid  for  one  or  more  years,  a  sale  for  the 
whole  amount  is  void. — Levinson  v.  Myers,  166 
N.  Y.  S.  703. 


X.  REDEMPTION  FROM  TAX  SATE. 

9=>7I8  (N.Y.Sup.)  No  act  of  misconduct  by  a 
public    official   can    pre^-ent   the    redemption   of 

roperty  from  a  tax  sale.— City  of  New  York  t. 

'unes,  166  N.  Y.  S.  1040. 


&' 


XX.  TAX  TITI.es. 
(B|  Tax  Deeds. 

<8=>788(5)  (N.Y.Snp.)  The  comptroller's  deed  for 
land  sold  for  taxes  is  not  conclnsiTe  that  notices 
to  occupants  required  in  Tax  Law,  §  134,  liave 
been  served ;  section  182,  making  the  deed  cvn- 
clusive  as  to  certain  notices,  not  applyins.— 
City  of  New  York  v.  Nunez,  166  H.  Y.  S.  104t). 

(C)   ActloBS  to  Conflrai  or  Trr  Title. 

<&=>805(3)  (N.Y.Sup.)  Under  Tax  Law,  §  132, 
where  comptroller  nad  sold  property  on  which 
only  tax  for  1905  was  unpaid  for  taxes  of  1907 
and  1908,  the  owner,  within  five  years  after  re- 
demption period,  might  recover  in  ejectment 
against  purchaser.— Levinson  y.  Myers,  166  N. 
Y.  8.  703. 

Xm.   UBGACY.  INHERITANCE.  AND 
TRANSF15R  TAXES. 

«=>856  (N.Y.Sup.)  Fact  that  tax  is  to  be  paid 
out  of  property  does  not  render  it  "tax  on  prop- 
erty," and  tax  imposed  on  method  or  privilege 
of  acquisition  is  "transfer  tax."— In  re  Sher- 
man's Estate,  168  N.  Y.  S.  19. 
<&a>86l  (N.Y.Sup.)  Laws  1896,  c.  908,  as 
amended  by  Laws  1897,  c.  284,  now  Tax  Law, 
H  220-224,  imposing  a  transfer  tax  on  powers 
of  appointment  created  by  will,  is  inapplicable, 
where  testator  died  prior  to  its  passage. — In  re 
Hart's  Estate,  166  N.  Y.  S.  188. 

®»864  (N.Y.Sur.)  Savings  bonk  deposits,  pay- 
able to  decedent  or  his  sister,  who  had  furnish- 
ed the  money,  or  to  the  survivor,  hehl  not  sub- 
ject to  a  transfer  tax  as  a  part  of  decedent's 
estate,  where  there  was  never  any  purpose  on 
his  part  to  acquire  title  thereto  in  any  event. 
—In  re  Buchanan's  Estate,  166  N.  T.  8.  M7. 

<S=^G6  (N.Y.Sur.)  Where  deposit  repres?nte»l 
by  certificate  of  deposit  payable  to  order  of  dcre- 
dcnt  and  another  constituted  joint  account,  one- 
half  the  amount  passed  to  the  survivor  on  dece- 
dent's death,  and  such  half  is  subject  to  in- 
heritance tax.— In  re  Hauser's  Estate,  166  N. 
Y.  S.  1079. 

<e=»868(l)  (N.Y.Sur.)  Decedent's  interest  in 
partnership  real  estate  situated  in  another  state 
is  not  subject  to  transfer  tax  in  New  York.— 
In  re  McKinlay's  Estate,  166  N.  Y.  S.  1081. 

<S=»878(1)  (N.Y.Sur.)  A  gift  other  than  by  win 
is  not  subject  to  a  transfer  tax,  unless  it  comes 
within  the  intendment  of  Tax  Law,  |  220,  subtl. 
4,  as  amended  by  Laws  1911,  c.  732,  in  which 
the  word  "deed"  is  Umited  to  conveyances  in- 
tended as  gifts. — In  re  Wadsworth's  Estate,  166 
N.  Y.  S.  716. 

Property  passing  by  deed,  in  consideration  of 
grantee's  conditional  agreement  to  marry  gran- 
tor and  her  independent  agreement  to  care  for 
him  during  his  lifetime,  heM  not  transferred  as 
a  gift  in  contemplation  of  death,  and  not  subject 
to  a  transfer  tax.— Id. 
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«=>879(1)  (N.T.Sur.)  Note  on  a  valid  consid- 
eration, payable  after  maker's  deatli,  not  sbown 
to  have  been  executed  with  any  intent  to  evade 
transfer  tax  or  to  defraud  state,  is  a  debt,  and 
not  subject  to  transfer  tax.— In  re  Burhans' 
Estate,  166  N.  T.  S.  1027. 

«e=>879(l)  (N.Y.Sup.)  Although  mutual  promises 
may  furnish  sufficient  consideration  as  between 
parties  for  promise  to  convey  in  future,  if  there 
be  no  other  consideration,  conveyance  when  it 
takes  place  is  in  effect  a  voluntary  one,  so  as 
to  be  subject  to  the  transfer  tax.— In  re  Orvlg* 
Estate,  160  N.  Y.  S.  126. 

Agreement  between  partners  for  equal  owner- 
ship in  fund  and  sole  ownership  in  survivor 
held  testamentary  in  character,  and  subject  to 
Tax  Law,  §  220,  imposing  tax  upon  transfer 
by  sale,  grant,  or  gift,  etc. — Id. 

«e=>880  (N.Y.Sur.)  Provision  of  will  that  ex- 
ecutor pay  a  note  executed  by  testator,  with  ac- 
crued interest,  held  not  a  legacy,  but  mere  direc- 
tion to  pay  a  debt  created  by  the  note,  and  nei- 
ther a  transfer  nor  a  succession. — In  re  Bur- 
hans' Estate,  166  N.  Y.  S.  1027. 

Testamentary  direction  to  pay  testator's  debt 
cannot  transform  creditor  into  legatee  to  ex- 
tent of  bis  debt.— Id. 

«=>884  (X.Y.Sur.)  Life  estate  of  aon  in  re- 
mainder, after  death  of  testator's  widow,  a 
life  tenant  with  power  to  use  principal,  was 
subject  to  a  transfer  tax. — In  re  Bloss  Estate, 
106  N.  Y.  S.  1005. 

«S=>887  (N.Y.Sur.)  Where  trust  deed  provided 
for_  payment  of  income  to  decedent  for  life  and 
division  of  property  on  her  death  among  named 
children,  transfer  took  place  at  time  of  execu- 
tion of  deed,  and  rate  of  tax  should  be  deter- 
mined under  statute  as  it  then  existed, — In  re 
MeehauB  Estate,  166  N.  Y.  S.  623. 
®=>887  (N.Y.Sup.)  Although  right  to  succession, 
under  will,  did  not  vest  in  possession  until  death 
of  testator's  two  daughters,  it  accrued  at  time 
of  testator's  decease,  and  was  not  subject  to  in- 
heritance tax,  where  testator  died  before  pas- 
sage of  first  inheritance  tax  law. — Columbia 
Trust  Co.  V.  Wainwright,  166  N.  Y.  S.  523. 
ig=»893  (N.Y.Sur.)  The  state  has  the  burden  of 
proving  that  property  ia  anbject  to  a  transfer 
tax.-:-In  re  Wadsworth'a  Estate,  166  N.  Y.  S. 
71fi. 

(©=9893  (N.Y.Sur.)  For  purpose  of  taxation  of 
decedent's  property,  evidence  held  sufficient  to 
show  that  he  was  domiciled  within  the  state  at 
date  of  death:  his  absence  being  merely  tempo- 
rary.- In  re  Blyth's  Estate,  166  N.  Y.  S.  008. 
<S=9893  (N.Y.Sur.)  The  state  has  the  burden  of 
proving  the  facts  under  which  the  transfer  tax 
may  be  imposed. — In  re  Barhans'  Estate,  166  N. 
Y.  S.  1027; 

<@=3893  (N.Y.Sur.)  In  absence  of  evidence  of  the 
af^reement  of  the  depositors,  between  themselves 
and  with  the  depositary,  held,  that  affidavit  of 
joint  depositor  with  decedent  would  be  inter- 
preted to  mean  that  each  of  depositors  contrib- 
uted one-half  of  amount  of  deiKwit. — In  re  Ilaus- 
er's  Estate,  106  N.  Y.  S.  1076. 
^=3895(1)  (N.Y.Sur.)  Inheritance  tax  appraiser, 
instead  of  suspending  taxation  on  note  due  dece- 


dent, should  have  ascertained  its  market  yalae 
at  date  of  decedent's  death,  and  included  value 
in  assets;  if  it  had  no  market  value,  it  should 
not  have  been  included,  but  its  valuation  and 
taxation  should  not  have  been  suspended. — In 
re  Ottman's  Estate,  166  N.  Y.  S.  1078. 
$=>89S(3)  (N.Y.Sup.)  Transfer  tax  appraiser 
must  proceed  de  novo,  and  cannot  utilize  a  no- 
tice given  estate  by  previous  appraiser. — In  re 
Hart^s  Estate,  166  N.  Y.  S.  188. 

An  appraiser  cannot  validly  determine  a 
transfer  tax,  without  giving  interested  parties 
notice  and  opportunity  to  be  heard. — Id. 
(8=895(5)  (N.Y.Sur.)  In  absence  of  proof  that 
corporate  stock  owned  by  decedent  was  cus- 
tomarily bought  and  sold  in  open  market,  in- 
heritance tax  appraiser  properly  based  bis  valu- 
ation of  stock  on  annual  statements  of  company 
showing  assets  and  liabilities;  value  of  good 
will  to  be  ascertained  by  multiplying  average 
annual  net  profits  by  3.— In  re  Ottman's  Estate, 
166  N.  Y.  S.  1078. 

Affidavit,  submitted  on  behalf  of  executors, 
objecting  to  inheritance  tax  appraiser's  valua- 
tion of  corporate  stock,  alleging  that  stock  waa 
bought  and  sold  in  market  in  Cincinnati.  Ohio, 
at  date  of  decedent's  death,  but  which  did  not 
give  names  of  purchasers,  number  of  shares  sold, 
or  prices,  was  insufficient. — Id. 
®=»89S(6)  (N.Y.Sur.)  Where  land  was  conveyed 
in  trust  in  1906,  creator  reserving  Income  during 
her  life,  held  that,  in  proceeding  to  assess  trans- 
fer taxes,  amount  of  liens  created  subsequent  to 
transfer  could  not  be  deducted  from  value  of 
property.- In  re  Meehan's  Estate,  166  N.  Y.  S. 
623. 

®=3895(6)  (N.Y.Sur.)  Under  will  giving  widow 
a  life  estate,  with  right  to  use  principal,  and 
the  remainder  in  trust  to  a  son  for  life,  not 
manifestly  putting  widow  to  election  between 
dower  and  legacy,  the  value  of  her  dower  was 
to  be  deducted  before  computing  transfer  tax. 
—In  re  Bloss'  Estate,  166  N.  Y.  S.  1005. 
i£x=895(7)  (N.Y.Snr.)  Where  will  provides  that, 
on  termination  of  life  estate  of  decedent's  widow, 
realty  shall  be  sold  and  proceeds  divided  among 
legatees  named  in  will,  broker's  commissions  for 
sale  of  realty  should  be  deducted  in  fixing  in- 
heritance tax.— In  re  Ottman's  Estate,  166  N. 
Y.  S.  1078. 

(©=895(7)  (N.Y.Sup.)  State  tax  law  relating  to 
taxable  transfers  (Consol.  Laws,  c.  60,  art.  10), 
does  not  contemplate  deduction,  from  decedent's 
estate  as  expense  of  administration,  of  federal 
estate  tax,  imposed  by  Act  Cong.  Sept.  8,  1916, 
tit.  2,  in  dgtermining  amount  of  state  tran.ifer 
tax.— In  re  Sherman's  Estate,  166  N.  Y.  S.  19. 

Not  every  legitimate  expenditure  by  executor 
or  administrator  is  to  be  deducted  as  expense 
of  administration  in  fixing  sum  on  which  trans- 
fer tax  on  estate  is  to  be  computed. — Id. 
«=>895(7)  (N.Y.Sup.)  It  would  be  improper  to 
deduct  from  decedent's  gross  estate  amount  un- 
lawfully collected  as  federal  tax  before  estimat- 
ing amount  of  transfer  tax  to  be  paid  under 
state  law.— In  re  Bierstadt's  Estate,  166  N.  Y. 
S.  168. 

Tax  imposed  by  federal  Revenue  Act  of  1916, 
bein)?  on  transfer  of  decedent's  property  under 
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will  &nd  Uwa  of  state,  cannot  be  deducted  from 
decedent's  gross  estate  before  transfer  tax  doe 
under  laws  of  state  is  calculated. — ^Id. 

TAXICAB. 

See  Carriers,  «s>303;    Insurance,  4=>627. 

TAX  TITLES. 

See  Taxation,  «=»788,  806. 

TEACHERS. 

See  Schools  and  School  Pistricts,  4s»146. 

TELEGRAPHS  AND  TELEPHONES. 

See  Eminent  Domain,  4=3lO;   Taxation,  ^=>8, 
441. 

II.   REC»)T.ATIOir    AXD    OPBBATIOir. 

«=>33(%)  (N.Y.Sup.)  A  telegraph  company 
must  be  prepared  to  furnish  change  to  a  rea- 
sonable amount  to  a  person  desiring  to  send  a 
telegram  and  able  to  offer  oalj  a  bank  bill  in 
payment;  reasonableness,  with  reference  to 
amount,  time,  and  place,  to  be  judicially  deter- 
mined.—Dale  V.  Western  Union  Telegraph  Oe., 
166  N.  Y.  S.  740. 

TEMPORARY  ADMINISTRATOR. 

See  Executors  and  Administrators,  4s>22. 

TENDER. 

See   Interest,    «=>50;    Telegraphs   and    Tele- 
phones, «=a38. 

TENEMENT  HOUSE  ACT. 

See    Criminal   Law,   «s>317;     Health,    «=>32; 
Mandamus,  «=>87,  09;    Statutes,  «=>181. 

TERM. 

See  Courts,  «=>64. 

TEST. 

See  Execution,  «»91. 

TESTAMENTARY  CAPACITY. 

See  WiUs,  «=»52,  65,  324. 

THEATERS  AND  SHOWS. 

See  Evidence,  4s>83;  Master  and  Servant,  4=3 
8:   War,  «=»4. 

*=»2  (N.Y.Sup.)  Rule  of  ejasdem  generis 
should  not  be  applied  in  construing  Cbde  of  Or- 
dinances of  City  of  New  Yorlt,  c.  8,  art  2,  i  31, 
authorizing  commissioner  of  licenses  to  reiculato 
all  motion  picture  theaters,  and  directing  him 
to  appoint  inspectors  necessary  to  carry  out 
ordinance.— Message  Photo-Play  Co.  ▼.  Bell,  166 
N.  Y.  S.  3.-W. 

Commissioner  of  licenses  of  city  of  New  York 
lias  right  to  forbid,  under  pain  of  revocation  of 
license  of  theater,  motion  picture  production 
which  wouM,  by  rieflecting  on  race  or  religion, 
inflame  part  «f  oommonity  to  disorder.— Id. 


See  Latcenjr. 


THEFT. 
TIME. 


See  Appeal,  4=3337,  348,  425;  Aauffnmenti 
for  Benefit  of  Creditors,  «=>300;  Chattel 
Mortgages,  «=el96;  Contracts.  «s>270:  Ex- 
ecutors and  Administrator*,  «=»295:  Plead- 
ing, «a»838;  Sales,  «s>82;  TUation,  0=> 
887. 

«a>IO(l)  (N.Y.8«p.)  Under  Const  art.  3.  {  8. 
making  ineligible  for  Legislature  any  city  of- 
ficer or  one  who  has  been  such  within  100  days, 
an  officer  of  a  city,  who  filed  resignation  in 
mayor's  office  on  Monday  July  30th,  heU  in- 
eligible as  candidate  for  assembly  at  election 
held  November  6th;  the  fact  that  July  28di 
was  Sunday  not  extending  the  time. — In  re 
Bewley,  168  N.  T.  S.  930. 

«=9M  (N.Y.Sup.)  Under  Debtor  and  Creditor 
Law,  I  15,  subd.  7,  as  amended  by  Laws  1914, 
c.  360,  where  assignment  for  benefit  of  credi- 
tors was  filed  November  11,  1814,  at  1 :28  p.  m., 
a  claim  presented  on  November  U,  1915,  durin; 
the  forenoon,  keU  filed  within  one  year,  and  al- 
lowable.—In  re  Victor,  166  N.  Y.  S.  1012. 

TITLE. 

Sec  AbatnMts  of  Tide;  Banks  and  Banking, 
«S3301;  Copyrights,  «S948;  CourU,  «=> 
163;  Estoppel,  «=»101;  Officers,  4=>S4l; 
Sales,  «=>218;  Statute;,  «=>64,  106,  IIJ; 
Taxation,  <S=378S,  806 ;  vendor  and  Purchas- 
er, «=»130;    Wills,  «=»728-74& 

TORTS. 

See  Animals,  4=974;  Carriers,  4=»119-im, 
280,  303;  Charities,  «=>45;  Damages,  «=» 
132;  Elertridty;  4=»17;  False  Imprison- 
ment; Food,  4b»25;  Fraud;  Innkeepen. 
4=>ll:  Landlord  and  Tenant,  «a>142;  Libel 
and  Slander;  MaJidous  Prosecution;  Master 
and  Servant,  4=>116-276;  Negligence:  Nuis- 
ance; Railroads,  iS=>113,  282;  Trespass,  «s> 
79;    Trover  and  Conversion;    Waste. 

TOWNS. 

See    Counties;     Municipal    Corporations. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Sales,  «=s>85. 
IV.  HfFBINGElCEXT  AMD  WTAZR 

ooMPETmoir. 

<C)  AcrttoM. 

<S=988  (N.Y.Sup.)  Where  plaintiff  and  his  broth- 
er had  been  engaged  in  business  under  the 
family  name  as  "0.  Bros.,"  but  plaintiff  sold 
to  his  brother,  who  subsequently  discontinued 
the  business,  plaintiff  nevertiteless  retained  suffi- 
cient interest  in  the  name  to  prevent  its  use 
bv  a  casual  straagw.— Ohlbaum  v.  Oorrea,  16ti 
>f.  Y.  S.  89. 

TRADE  SECRETS. 

Sm  InjuBctian,  «a>66. 
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TRADE  UmONS. 

See  Willa,  ^s»488. 

TRADING  STAMPS. 

Bee  Damagei,  4s>12Q. 

TRANSFER  OF  CAUSES. 

See  Appeal,  «=»387-425. 

TRANSFER  TAX. 

See  Taxation,  «:s>856-88a. 

TREASURERS. 

See  Mmicipal  Cocporatiom,  ^a»173. 

TREATIES. 

See  Ezecutore  aod  Administrators,  ^=»24. 

TRESPASS. 

See  False  Imprisonment;  Larceny,  #s»12. 

I.   ACTS     OOHgTITUTHyO     TRESPASS 
AHB   IiIABrUTT  TtTRKIBFOB. 

«=>iO  (ii.YMm.Ot)  '"Iieepjua,"  is  it«  re- 
stricted and  ordinary  sense,  ia  an  entry  on  land 
without  lawful  autbority,  by  either  a  man,  his 
servants,  or  his  cattle. — Stark  v.  Sheffield 
Farms-Slawson-Decker  Co.,  166  N.  Y.  S.  411. 
4=»I2  (N.T.Mun.Ct)  Any  illegal  entry  on  es- 
tate of  another  will  constitute  trespass,  and 
srive  right  to  danagea. — Stark  v.  Sheffield 
Farms-Slawson-Decker  Co.,  166  N.  Y.  S,  411. 

Company  supplying  milk,  which,  on  request 
of  tenant  of  premises,  entered  to  attach  milk 
bottle  receiver  on  door,  was  lawfully  on  prem- 
ises under  tenant's  right,  though  not  there  by 
invitation  of  owner  in  fee  or  lessee,  and  was 
not  trespasser. — Id. 

II.  ACTIONS. 
(A)  Rlalkt  »t  Aetl«»  wad,  Defeaaea. 

«=s»20(l)  (N.Y.Mnn.Ct.)  Plaintiff  In  action  for 
trespass  must  have  had  possession  of  the  prem- 
ises.— Stark  V.  Sheffield  Farms-Slawaon-Decker 
Co.,  166  N.  Y.  S.  411. 

Zn.   ORIMIITAI.    Ri:SFONSIBII.ITT. 

€=>79  (N.Y.Sup.)  To  communicate  to  a  single 
individual  contents  of  letter  held  not  "publish- 
ing" It,  within  Penal  Law,  i  653,  aubd.  3,  de- 
claring guilty  «f  misdemeanor  one  who  takes 
letter  or  private  paper  of  another,  or  copy 
thereof,  and  "publishes"  it— People  t.  Burna, 
ItKJ  N.  Y.  S.  823. 

TRIAL 

See  Action,  4=»68;  Costa;  Criminal  Law,  4=> 
655;  Jury;  New  Trial;  Reference;  Stipula- 
tions; Venue. 

For  trial  of  particular  actions  or  proceediaga, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 


I.  HoncB  OF  nuAi.  Ajn>  freumi- 

XART  PROCKRDUfOS. 

«=»3  (N.Y.Sup.)  Under  Code  Olv.  Proc  H  456. 
967,  977,  980,  separate  trials  can  only  be  had 
in  case  where  separate  judgments  can  be  ren- 
dered, and  where  all  of  defendants  were  nec- 
essary parties,  but  one  was  not  served,  those 
served,  though  they  may  bring  case  to  issue, 
are  not  entitled  to  note  it  for  trial.— Simon  v. 
Gibralter  Const.  Co..  166  N.  Y.  S.  406. 

ZL  ]>OOKETS,  XIBTS.  AHS  €tAX<EH- 
DARS. 

®=»I0  (N.Y.Snp.)  TJnder  direct  provisions  of 
Code  Civ.  Proc.  |  978,  issues  of  fact  triable  by 
jury  are  triable  at  trial  term.— In  re  Sisson,  166 
k  Y.  S.  521. 

in.    COURSE  AHD   CONSTTCT  OF 
TRIAL   nC    GEVXRAL. 

•8=29(3)  (N.Y.Sup.)  It  was  not  error  for  trial 
judge  to  eomment  on  fact  that  witness  for  de- 
fendaat  testified  to  transactions  at  times  when 
only  plaintiff,  witness,  and  defendant's  intes- 
tate were  present,  so  that  his  testimony  cannot 
be  contradicted  by  evidence  of  living  witness, 
and  to  refuse  to  find  principal  facts  sworn  to  by 
this  witness.— Oallanan  v.  Keenan,  166  N.  Y. 
S.  71. 

IV.  RECEFTIOir  OF  EVXDEHOE. 

(O  Obleettons,  Mottaas  to  Btrlke  Oat,  ana 
Kxceptloaa, 

^39 1 05(1)  (N.Y.Sup.)  Where  no  objections  were 
raised  to  introduction  of  teatim(»y  arousing  feel- 
ing against  defendant,  ao  error  arises.— O'Brien 
r.  Manning,  160  N.  Y.  8.  760. 

V.  AROtTMENTS  AKD  COHDUOT  OF 

COUNSEL. 

(S3»I24  (N.Y.Sup.)  A  reference  in  the  briefs  to 
the  adverse  party  as  a  malicious  meddler,  with 
disparaging  remarks  ceocerning  his  occupation 
as  that  of  a  painter  and  paperhanger,  should 
be  omitted.— People  ex  rel.  Clements  v.  Wil- 
Uams,  166  N.  Y.  S.  660. 

VI.  TAKING   CASE   OR   QUESTION 

FROM  XURT. 

(A)  dneattoaa  of  I«w  or  of  Faet  la  Gen- 
oral. 

«=»I39(1)  (N.Y.Sup.)  Verdict  can  be  direct- 
ed only  when  contrary  verdict  would  have  to 
be  set  aside  as  ansupported  by  evidence,  and 
not  when  it  merely  may  be  set  aside. — In  re 
Strong's  Will,  166  N.  Y.  S.  862. 

Vn.   INSTRUCTIONS  TO  JURY. 
(C)  Form.  Re«alaltea,  aad  Sallloteaor. 

€=»234(7)  (N.Y.Sup.)  In  an  action  on  an  acci- 
dent policy,  instruction  that,  it  facts  e(|ually 
sustained  suicide  or  accident,  death  as  result  of 
accident  will  be  presumed,  hild  erroneous. — 
WeU  V.  Globe  Indemnity  Co.,  166  N.  Y.  S.  225. 

(F)   Objections  aad  Exeeptloas. 

^=»280  (N.  Y.  Sup.)  Instruction,  erroneously 
placing  on  defendant  employer  burden  of  proof 
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as  to  genuiaeness  of  dissatisfaction,  is  not  COT^ 
ered  by  exception,  in  terms,  to  part  of  cliarge 
stating  that,  to  justify  discbarge,  tiie  service 
muHt  be  really  unsatisfactory  to  defendant. — 
Delano  v.  Columbia  Macliine  Works  &  Ikfalleable 
Jron  Co.,  166  N.  Y.  S.  103. 

(OJ   ConBtrnotlon  and  Operation. 

«=»296(2)  (N.T.Sup.)  An  instruction  that  plain- 
tiff, moving  picture  actor,  could  not  recover  on  a 
contract  of  employment,  if  he  refused  to  per- 
form, unless  he  was  figured  as  the  sole  star, 
when  read  with  charge  to  find  for  defendant 
if  it  did  not  agree  to  accept  plaintiff  as  sole 
star,  is  not  misleading,  but  only  requires  ver- 
dict for  defendant  if  plaintiff,  contrary  to  con- 
tract, insisted  on  being  sole  star. — Niched  r. 
Wharton,  Inc.,  166  N.  Y.   S.  81. 

VIII.   CUSTODT,   COND1TCT.   AND  DB- 
I.IBEHATIONS   OF   JTTRT. 

<S=3I3  (N.Y.Co.Ct.)  After  jury  has  retired, 
judge  may  not  enter  jury  room  and  communi- 
cate with  jury  at  its  request,  without  conseiif 
of  parties,  and  there  was  no  implied  consent 
where  plaintiff's  counsel,  when  the  judge  left 
the  bench,  said  that  he  guessed  he  would  not 
go  in.— Jenss  v.  Harrod,  166  N.  T.  S.  958. 

ZX.  VEKDICT. 
(A)   General  Verdlet. 

®=>330(2)  (N.Y.Sup.)  Where  false  imprison- 
ment and  assault  were  not  pleaded  separately, 
but  the  evidence  justified  a  verdict  for  the 
plaintiff  on  either,  it  was  not  error  to  instruct 
that  plaintiff  was  entitled  to  a  verdict,  if  he 
established  either  cause. — Reardon  v.  Erie  R. 
Co.,  166  N.  Y.  8.  287. 

X.  TBIAI.  BT  COURT. 

(B)  Plndlngrn  of  Kact  and  Conclnalona 
of  L.Bvr. 

«=>396(4)  (N.Y.Sup.)  Court  having  found  as 
fact. that  clause  in  mortgage  required  of  pur- 
chasers of  property  by  seller  was  usual,  within 
contract,  no  conclusion  of  law  can  follow  ad- 
judging clause  to  be  unusual, — Goldberg  v. 
Norek,  166  N.  Y.  S.  1023. 

TROVER  AND  CONVERSION. 

H.  ACTIONS. 
(A)   RlKht  of  Action  and  Deteasea. 

^=»I3  (N.Y.Sup.)  Goods  being  consigned  to  be 
sold,  proceeds  to  be  pnid  by  certain  date,  con- 
signees could  not  be  held  liable  for  conversion  of 
proceeds ;  tlieir  only  liabilitv  being  on  contrart. 
—gorge  V.  Napolitano,  166  N.  Y.  S.  779. 

(C)  BSvldenee. 

€=940(1)  (N.Y.Sup.)  In  conversion  for  goods 
consigned  to  be  sold,  held,  plaintiff  made  out 
prima  facie  case  where  he  showed  demand  and 
refusal  to  return  goods. — Sorge  v.  Napolitano, 
166  N.  Y.  S.  779. 

TRUST  DEEDS. 

See  Mortgages. 


TRUSTS. 

See  Assignments  for  Benefit  of  Creditors: 
Charities;  Gifts,  ^=>5;  Monopolies;  Powen. 
<8=>15:    Wills,  «=>67&-«87. 

I.  CREATION,  EXISTENCE,  AlTD   VA- 

UDITT. 

(A)  Bxpreas    Traata. 

®=»4  (N.Y.Sup.)  The  force  of  a  trust  deed  must 
be  determined  by  provisions  of  Revised  Statutes 
in  effect  at  time  it  was  executed. — Cutler  v. 
Winberry,  166  N.  Y.  S.  627. 
®=>9  (N.Y.Sup.)  Under  statute  authorizing  cre- 
ation of  express  trusts  to  receive  rents  and 
profits  of  land  and  apply  them  to  use  of  any 
person,  trust  may  be  created  for  payment  n( 
annuities  to  school  district. — In  re  Sayre's  WilL 
166  N.  Y.  S.  499. 

«=»I6  (N.Y.Sup.)  Under  4  R.  S.  (8th  Dd.)  pt  2. 
c.  1,  tit  2,  art  2,  S  58.  grant  in  trust  to  let 
grantor  collect  income  and  apply  it  as  he  de- 
sires during  his  life,  and  on  his  death  to  convey 
to  his  son,  vests  no  estate  in  trustee,  but  creates 
power  in  trust. — Cutler  v.  Winberry,  166  N.  T. 
S.  627. 

n.  CONSTRUCTION    AND  OPERA 
TION. 

(B)   Bstato  or  Interest  of  Tmatee  and  of 
Ceatnl   tine  Tmat. 

<e=l32  (N.Y.Sup.)  Under  Rev.  St  in  force  in 
1895,  where  tru.st  instrument,  instead  of  creat- 
ing in  terms  power  to  convey,  attempts  to  grant 
lands  to  trustee  in  trust  to  convey,  lands  vest  in 
person  to  whom  conveyance  is  directed. — Cutler 
V.  Winberry,  166  N.  Y.  S.  627. 
€=>I5I(3)  (N.Y.Sup.)  Garnishee  order  asain.<^ 
trustee,  granted  on  judgment  against  beneficiary 
of  trust  should  not  have  been  granted  without 
notice  to  trustee, — John  G.  Myers  Co.  v.  Rey- 
nolds, 166  N.  Y.  S.  654. 

Trustee,  having  accepted  garnishee  orders 
against  himself,  and  paid  on  judgment  against 
beneficiary  without  questioning  it  must  be  deem- 
ed to  have  waived  requirement  of  notice  to  him- 
self before  granting  of  garnishee  order. — Id. 

Where  garnishee  order  was  granted  against 
tmstee  July  27,  1916,  be  was  guilty  of  laches  in 
not  moving  to  set  aside  order  for  lack  of  notice 
to  himself  until  after  bankruptcy  of  beneficiary, 
April  2,  1917.— Id. 

IV.   MANAGEMENT  AND  DISPOSAI. 
OF  TRUST  PROPERTY. 

<S=>237  (N.  Y.  Sup.)  Depositing  stockhoMen 
who,  with  full  knowledge,  ratified  contract  of 
trustees  under  which  they  received  large 
sum  in  consideration  of  agreement  in  restraint 
of  corporation's  trade,  held  not  entitled  to  re- 
cover any  part  of  such  sum.— Lewis  v.  Adriance, 
166  N.  Y.  S.  774. 

V.  EXECUTION  or  TRUST  BT  TRUS- 
TEE   OR   BT   COURT. 

«=3274a)  (N.Y.Sur.)  Where  testatrix  intended 
to  provide  for  her  husband's  support,  and  in- 
tention could  not  be  carried  out  it  income  from 
half  the  estate  were  applied  to  payment  n( 
charges   on   principal,    interest   <m   mortgages. 
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tnzes,  and  other  expenses  Incurred  in  connec- 
ti:>n  with  unproductive  realty,  constituting  half 
the  estate,  will  bo  charged  to  urincipal,  and 
not  to  income.— In  re  Yermilye^  Estate,  166 
>f.   Y.  S.  320. 

Vn.   ESTABLISHMEirr  Aia>  EN- 
FORCEMENT OF  TRUST. 
(B)    RlKht    to    mollow    Tmst    Property    or 
Proeeeda  Thereof. 

€=►357(1)  (N.X.Sup.)  A  purchaser  of  tmst 
property,  having  made  inquiry  suggested  by 
the  transaction,  would  be  protected  in  talsiug 
assignment  thereof,  where  inquiry  showed  that 
trustee  had  full  power. — Behrmann  v.  Seybel. 
lOO  X.  Y.  S.  254. 

Purchaser  of  trust  property,  for  valuable  con- 
sideration, without  notice,  is  entitled  to  priority 
in  equity  as  well  as  at  law.— Id. 

,(C)  Aetlons, 

<S=>362  (N.Y.Sup.)  A  cestui  que  trust  ia  not 
debarred  from  following  trust  property,  which 
her  trustee  has  stolen  or  given  away  without 
consideration,  because  by  the  appointment  she 
put  him  in  position  to  defraud  her. — Behr- 
mann V.  Seybel,  168  N.  Y.  S.  234. 
<@=>372(3)  (N.Y.Sup.)  Evidence  held  to  show 
that  defendant  was  a  bona  fide  purchaser  of  a 
bond  and  mortgage  belonging  to  a  trui-t  estate, 
without  notice  of  infirmi^  inherent  in  the 
transaction. — Behrmann  y.  Seybel,  166  N.  Y.  S. 
2.->4. 

Evidence  held  sufficient  to  show  that  pnrchas- 
er  of  bonds  and  mortgages,  belonging  to  a  trust 
estate,  gave  valnable  consideration  therefor. 
—Id. 

In  a  suit  to  follow  trust  property,  evidence 
held  to  show  that  defendant  estate  gave  full 
value  for  a  mortgage  in  question,  where  trustee 
transferred  mortgage  to  himself  as  executor  of 
defendant  estate. — Id. 

ULTRA  VIRES. 

See  Municipal  Corporations,  ^=>247,  248. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  $=9145,  146. 

UNDUE  INFLUENCE. 

See  Wills,  «=»164,  324. 

UNITED  STATES. 

See  Taxation,  «=»8. 

USURY. 

I.   USURIOUS   CONTRACTS   AND 

TRANSACTIONS. 

(A)  Nntnre  and  Validity. 

^=9t  (N.T.)  In  absence  of  interdicting  statute, 
lender  and  borrower  may  agree  that  rate  of  in- 
ter(!st  other  than  that  fixed  as  legal  rate  by  stat- 
ute shall  be  paid  from  date  to  either  maturity  or 
nnvment  of  loan.— Union  K>!tates  Co.  v.  Adlon 
bonst.  Co.,  lie  X.  E.  984.  221  N.  Y.  183.  I 


<S=948  (N.Y.)  Under  General  Business  Law 
(Consol.  Lews,  c.  20)  g  370  et  seq..  agreement  by 
corporation  to  pay  additional  interest  at  rate  of 
17  per  cent,  after  default  in  mortgage  held  not 
usurious,  and  corporation  was  liable,  after  de- 
fault, for  interest  to  that  amount.— Union  Es- 
tates Co.  v.  Adlon  Const.  Co.,  110  N.  E.  984, 
221  N.  Y.  183. 

VACATION. 

See  Judgment,  ®=»143-167;  Municipal  Cor- 
porations, «=9657;  Wills,  <Ss>355. 

VALUE. 

See  Courts,  ®=3l69;  Eminent  Domain,  ^»131; 
Taxation,  <s=>37e,  378,  896. 

VALUED  POLICIES. 

See  Insurance,  $=s>475. 

VEHICLES. 

See  Master  and  Servant,  $=>361. 

VENDOR  AND  PURCHASER. 

See  Executors  and  Administrators,  €=>320;  In- 
fants. ^s>37;  Judgment,  ®=>6S'2;  Mortgages, 
<®=3.521;  Partition,  <S=»109,  110:  Railroads, 
<S=194;  Sales;  Taxation,  «=>615-667 ;  Trust*; 
«=»357. 

II.   CONSTRUCTION    AND    OFERA> 
TION   OF   CONTRACT. 

$=»79  (N.Y.Sup.)  That  some  clauses  in  mort- 
gage required  of  purchasers  of  property  by  sell- 
er thereof  are  not  contained  in  Real  Property 
Law.  a  254.  258,  as  amended  by  Laws  1017, 
CO.  681,  682,  is  not  controlling  on  question 
whether  clauses  are  usual  within  contract  be- 
tween parties.— Goldberg  v.  Norek,  160  N.  Y.  S. 
1023. 

In  contract  by  seller  of  property  conveyed  sub- 
ject to  20  leases,  held,  that  there  was  no  war- 
ranty of  aggregate  rentals. — Id. 
9=381  (N.Y.Sup.)  Whether  clause  in  mortgage 
required  by  seller  of  buyers  of  realty  is  "usual," 
within  contract  between  parties,  is  question  of 
fact.— Goldberg  v.  Norek,  168  N.  Y.  S.  1023. 

XV.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  and  Bstate  of  Vnndor. 

®=3l30(2)  (N.Y.Sup.)  Title  to  property  de- 
scribed as  400  feet  west  of  P.  avenue,  that  be- 
ing the  physical  line  adopted  by  owners,  was 
not  unmarketable  because  the  easterly  line  of 
the  former  avenue  was  5  feot  west  of  the  line 
actually  adopted  and  405  feet  west  of  P.  ave- 
nue.—CeleStwl  Realty  Co.  v.  ChUds,  166  N.  T. 
S.  921. 

<S=3|30(9)  (N.Y.Sup.)  Encroachment  of  walls 
of  building  erected  in  1881,  414  inches,  and  of 
the  chimneys  by  8%  inches,  did  not  render  the 
title  unmarketable,  in  view  of  Laws  1899,  c. 
646.— Celestial  Realty  Co.  v.  Childs,  166  N.  Y. 
S.  921. 

Encroachments  by  show  windows,  steps,  cor- 
nices, etc.,  being  easily  removed,  or  restricted 
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within  proper  limits,  withoat  serionaly  aifeetlng 
the  building,  do  not  render  owner's  title  un- 
marketable.— Id. 

«=»I44(3)  (N.Y.Sup.)  Under  agreement  that 
plaintiff  would  remove  all  liena  on  premises  to 
be  conveyed  by  defendant  to  third  person,  held. 
defendant  was  obligated  to  join  in  bond  required 
to  be  given  under  Lien  Law;  |  19,  for  dischars- 
ing  liens.— Koffler  v.  Hobson,  16G  N.  X.  S.  700. 

VENUE, 

See  Corporations,  4s>603. 

in.  OKAJNOB  OF  VEXVE  OB  PLACE 
or  TRIAI.. 

<S=952(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
987,  defendant's  motion,  on  ground  of  conven- 
ience of  witness,  to  change  place  of  trial  from 
Sullivan  to  New  Tork  county,  held  not  to  be 
granted,  in  view  of  cortaintj  of  .speedy  tiiul  in 
Sullivan  county.— Olinsky  t.  Weinstein,  166  N. 
Y.  S.  613. 

«=>52(1)  (N.T.Sup.)  Defendant's  motion  for 
change  of  venue  to  Xew  York  county  on  ground 
of  convenience  of  witnesses  and  because  con- 
tract was  made  in  New  York  county  will  not  be 
granted,  where  plaintiff  and  his  14  witnesses  re- 
sided in  county.— Newhof  v.  Frank,  166  N,  Y.  S. 
609. 

«=s>52(2)  (N.Y.Sup.)  Although  plaintiff's  wit- 
nesses are  his  employes,  their  convenience  should 
be  considered  in  passing  on  motion  for  change  of 
venue.— Newhof  v.  Frank,  106  N.  Y.  «.  609. 

<8=>52(3)  (N.Y.Sup.)  That  four  of  plaintifTs 
witnesses  who  are  to  testify  from  knowledge 
are  experts  does  not  mean  that  their  convenience 
is  not  to  be  considered  on  motion  for  change  of 
venue.— Newhof  v.  Frank,  166  N.  Y.  S.  699. 

<g=»52(4)  (N.Y.Sup.)  Place  of  trial  will  not  be 
changed  to  another  county  for  the  convenience  of 
witnesstes  whose  testimony  is  not  material  to  any 
isRi'e  in  the  case. — Reynolds  v.  Webb,  166  N.  Y. 
S.  CCS. 

iSs»e7  (N.Y.Sup.)  Affidavit  on  defendants'  mo- 
tion to  change  place  of  trial  of  action  for  oon- 
venience  of  witnesses  is  insufficient,  where  it  al- 
leges that  she  is  adviRpd  tliat  she  is  a  material 
witness  in  her  own  behalf  and  should  necessarily 
be  nresent  in  the  trial  of  the  action. — Reynolds 
V.  Webb.  100  N.  Y.  S.  608. 
^=368  (N.Y.Sup.)  Where  a  defendant  moves  for 
change  of  venue,  plnintiffs  have  the  right,  under 
Code  Civ.  Proc.  §  7GS,  as  ameudcd  by  Laws 
1911,  c.  703,  at  least  three  days  before  defend- 
ant's motion  was  noticed,  to  serve  a  notice, 
with  aflidavits,  specifying  any  relief  to  which 
they  claimed  to  be  entitled  whether  such  relief 
was  responsive,  or  not,  to  the  relief  asked  for  by 
defendant— Bald  v.  Kuhnert,  166  N.  Y.  S.  84. 

(S=»72  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc.  { 
708,  as  amended  by  Laws  1911,  c.  763,  as  to 
hearings  on  motion  for  change  of  venue,  where 
defendant  moved  for  a  change  of  venue,  and 
plaintiffs  moved  to  retain  the  place  of  trial  for 
convenience  of  witnesses,  plaintiff's  motion  need 
not  be  postponed  until  after  the  defendant's  mo- 
tion is  heard  and  granted,- Bald  y.  Kuhnert, 
166  N.  Y,  S.  84. 


VERBAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

VERDfCT. 

See  Appeal,  «»1003,  1070;  New  Trial. 
72;  Yrikl,  «S9330, 

VERIFICATION. 

See  Justices  of  the  Peace,  ^saOT. 

VESTED  REMAINDERS. 

See  Descent  and  Distribution,  4=38. 

VIEW. 

See  New  Trial,  «=»44.   • 

VILLAGES. 

See  Municipal  Corporations. 

VOTERS. 

See  jc^leetions. 

WAGES. 

See  Execution,  •s>70;  Master  and  Semst, 
«=»72-80. 

WAIVER. 

See  Arbitration  and  Award,  ^S3l5;  Contn^!*. 
«=>305:  Estoppel;  Executors  and  Admin  <- 
trators,  ^=3227;  Landlord  and  Tenant.  C 
158;  Municipal  Corporations,  «=93(S0;  Fleau- 
ing,  «=>416;    Sales,  <8=>17& 

WAR. 

See  Aliens,  ^=361;  Constitutional  Law,  «=>(!t 
240;  Depositions,  €=938;  Executors  and  Ad- 
ministrators, ^=924. 

®=34  (N.Y.Sup.)  Action  of  commissioner  of  li- 
censes of  New  York  City  in  revoking  Iicen»  of 
theater  in  which  birth  control  film  was  to  '•> 
shown  in  time  of  war  was  justified,  both  in  in- 
terests of  public  decency  and  public  welfare.— 
Message  Photo-Play  Co.  v.  Bell,  106  N.  X.  .<. 
338. 

Commissioner  of  licenses  of  New  York  City 
in  time  of  war  is  authorized  to  prevent  nintion 
picture  exhibition  at  licensed  theater  thiat  migjt 
be  to  prejudice  of  state  or  nation. — Id. 
(g=»IO(l)  (N.Y.Sup.)  Under  contract  for  sale  of 
carbolic  acid  crystals,  seller  held  not  entitli-d  t. 
cancel  contract  because,  on  outbreak  of  Euro- 
pean war,  European  governments  placed  to- 
bargoes  on  exportation  of  soch  crystals.- Thtd- 
deus  Davids  Co.  v.  Hoffman-La  Itoche  Chemi- 
cal Works,  16«  N.  Y.  S.  179. 
€=»I0(1)  (N.Y.Sup.)  State  of  war  does  not  con- 
fiscate a  debt  owing  by  resident  to  aonrr-iiirct 
citizen  of  enemy  country,  though  it  may  susprn'- 
remedy  of  collection  through  courts  or  pmhiNt 
transmission  of  proceeds  to  the  enemy  conDtry. 
— Rothbarth  v.  Herzfeld,  160  N.  Y.  S.  744. 
<8=i>IO(2)  (N.Y.Sup.)  A  corporation  created  by 
an  American  state  cannot  be  excluded  from  the 
courts,  though  most  of  its  stockholders  are  aiira 
enemies  living  in  Germany,  so  Ions  as  it  has  a 
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egal  existence  and  officers  or  agents  autiiorized 
to  do  business  or  bring  actions. — Pritz  Sciiulz, 
Jr..  Co.  V.  Haimes  &  Co.,  166  N.  Y.  S.  567. 
S=I0(2)  (N.Y.Sup.)  Defense  going  to  disability 
:>f  residents  and  citizens  of  Germany  to  maintain 
lotion  because  of  existing  war  with  German  Em- 
pire should  t>e  set  up  by  answer,  and  not  sum- 
aiarily  disposed  of  on  affidavits  on  motion  to  dis- 
xiiss  complaint.— Rothbarth  v.  Heftfeld,  166  N. 
St.   S.  744. 

£;=>I5  (N.T.Sup.)  After  a  formal  declaration  of 
war,  it  is  illegal  for  any  resident  of  the  United 
States  to  have  any  dealings  with  adherents  of 
the  public  enemy. — ^Fritz  Schulz,  Jr.,  Co.  v. 
Kaimes  &  Co.,  166  N.  X.  S.  567. 

WARDS. 

See  Guardian  and  Ward. 

WARRANTY. 

See  Corenanta,  «=»130;  Insurance,  4=9328, 
332^. 

WASTE. 

?ee  Mnnicipal  Corporations,  ®=»996;  Railroads, 

C=399. 

g=>  1 2  (N.Y.Mun.Ct)  An  action  for  waste  could 
lot  be  instituted  by  the  lessee  of  a  tenement 
loiise.— Stark  v.  Sheffield  Farms-SIavson-Deck- 
•r  Co.,  166  N.  Y.  S.  411. 

WATER-CLOSETS. 

See  Health,  «s>32. 

WATERS  AND  WATER  COURSES. 

$ce   Eminent  Domain,  4s»84;    Navigable  Wa- 
ters. 

-vn.  comnsTANCES  and  con- 
tracts. 

5=s>l58(2)  (N.Y.Sup.)  Where  parties  to  water 
>ow'cr  grants  divided  among  themselves  remain- 
ngr  water  rights,  one  of  these  grants  could  not 
le  construed  because  of  ambiguity  most  strong- 
y  H  gainst  the  grantors.— Dexter  Sulphite  Pulp 
fc  Taper  Co.  v.  Jefferson  Power  Co.,  166  N.  Y. 
5.   311. 

S=>I58'/2(1)  (N.Y.Sup.)  Where  complaint  claim- 
id  violation  of  water  power  rights,  but  impos- 
ibility  of  accurate  measurement,  a  judgment 
■oduiring  defendant  to  use  some  device  for  ac- 
■urately  measuring  water  used  was  proper. — 
>«»xter  Sulphite  Pulp  &  Paper  Co.  v.  Jefferson 
>ower  Co.,  166  N.  Y.  8.  311. 

'Where  a  grant  had  been  held  to  be  of  so  much 
,-ater  as  would  pass  tlirough  a  prescribed  aper- 
ure  under  head  available,  a  judgment  requiring 
efcndant  to  take  water  through  a  standard  rec- 
ti n^ular  metal  aperture  with  square  edges  was 
roper. — Id. 

j=»158'/2(2)  (N.T.Sup.)  In  action  to  restrain 
iolation  of  water  power  rights,  it  was  nnnecca- 
ary  'or  judgment  to  limit  plaintiff's  water 
ights  beyond  limitation  provided  in  a  former 
Lidsment— Dexter  Sulphite  Pulp  &  Paper  Co. 
Jcflferson  Fewer  Co.,  166  N.  Y.  S.  311. 


WAYS. 

See  Easements. 

WEATHER. 

See  Carriers,  €=9133. 

WEIGHTS  AND  MEASURES. 

®=36  (N.Y.Sup.)  Where  apples  were  bought  by 
weight,  and  were  to  be  weighed  by  purcha.ser, 
or  some  one  approved  by  him,  boxes  held  merely 
containers,  within  General  Business  I-aw,  §  17a, 
as  added  by  Laws  1912,  c.  81,  not  required  to 
be  marked'  in  accordance  with  section  17.— De 
Hoff  v.  Aspegren,  166  N.  Y.  S.  1019.   . 

WHARVES. 

See  Navigable  Waters,  ®=343. 

WILLS. 

See  Charities;  Descent  and  Distribution;  Ex- 
ecutors and  Administrators;  Internal  Rev- 
enue, ®=>2,  8;  Perpetuities;  Taxation,  €=> 
856-895;   Trusts. 

I.   NATURE  AND  EXTENT  OF  TESTA- 
BCENTART   POWER. 

«=>I5  (N.Y.Sup.)  Under  Decedent  Estate  Law, 
f  17,  the  computation  of  the  half  which  can  be 
given  to  charity  is  made  on  the  basis  of  the 
testator's  estate  at  the  time  of  his  death,  less 
debts.— In  re  Brooklyn  Trust  Co.,  166  N.  Y. 
S.  513. 

n.   TESTAMENTART  OAPAGITT. 

<e=»52(3)  (N.Y.Sup.)  Proponent  of  will  and 
codicil  has  burden  of  proving  testatrix's  men- 
tal capacity  at  time  of  execution  where  she  is 
shown  to  have  been  incompetent  at  periods. — 
In  re  Strong's  Will,  166  N.  Y.  S.  862. 

«=»55(2)  (N.Y.Sup.)  In  view  of  Code  Civ. 
Proc.  §  2614,  codicil  to  will  cannot  be  admit- 
ted to  probate  on  proof  that  testatrix  who  was 
at  times  incompetent  enjoyed  lucid  intervals; 
it  not  appearing  that  instrument  was  executed 
during  such  interval,  or  that  thereafter  she  rat- 
ified it  during  lucid  interval.— In  re  Strong's 
Will,  166  N.  Y.  S.  862. 

III.    CONTRACTS  TO  DEVISE  OR  BE. 
QtTEATH. 

©=>58(2)  (N.Y.Sup.)  Agreement  by  testator's 
daughter  to  devise  and  bequeath  property  to  the 
testator's  housekeeper,  in  consideration  of  his 
not  changing  his  will,  held  unenforceable,  where 
only  testimony  that  testator  thought  of  chang- 
ing his  will,  or  refrained  from  so  doing,  was 
given  by  the  housekeeper's  daughter. — Cross  v. 
Hoy,  166  N.  Y.  S.  516. 

<S=>59  (N.Y.Sup.)  Promise  of  devisee  and  lega- 
tee, after  will  was  executed,  to  devise  and  be- 
queath the  property  to  a  particular  person, 
though  made  to  the  testator,  held  not  binding, 
unless  founded  upon  a  consideration. — Cross  v. 
Hoy.  166  N.  Y.  S.  516. 
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IV.  BEQUIBITES  AMD  VAUBITT. 
(B)   Form  a.i>d  Contents  of  Inatrnmenta. 

<g=>94  (N.T.Sur.)  Reaulrement  that  will  be  in 
writing  is  not  rule  of  law  of  evidence,  but  is 
substantive  law  relating  to  statute  of  wills. — 
In  re  Lummis,  166  N.  Y.  S.  936. 

(C)  Bzoentlon. 

«=»ni(2)  (N.Y.Sur.)  Under  Decedent  Estate 
I^w,  I  21,  held,  that  testatrix,  whose  signature 
was  followed  by  provisions  of  a  will  naming  an 
executor,  did  not  sign  at  the  end,  and  probate 
will  be  denied.— In  re  Van  Tuyl's  WiU,  166  N. 
Y.  S.  153. 

<g=>t20  (N.Y.Sup.)  On  petition  to  admit  will  to 
probate,  facta  held  not  to  show  publication  b; 
testator  and  request  to  witnesses  to  sign. — In  re 
Kcnney's  Will,  168  N.  Y.  S.  478. 

Testator  may,  in  publishUiK  bis  will  and  re- 
questing witnesses  to  sign,  adopt  words  of  an- 
other in  any  way  which  evidences  such  adou- 
tion ;  but,  in  determining  whether  he  did,  men- 
tal and  physical  condition  of  testator,  character 
of  testamentary  disposition,  and  agency  of  chief 
beneficiary  must  be  considered. — Id. 

(F)   Mistake,  Dndne  Inflnenee,  and  Frand. 

«=»I64(1)  (N.Y.Sup.)  In  a  wUl  contest  on 
ground  of  undue  influence,  it  was  error  to  allow 
the  history  of  testatrix's  family  to  be  given  in 
evidence,  for  purpose  of  exciting  sympathy  or 
prejudice  of  jury.— In  re  Sweeney's  Will,  166 
N.  Y.  S.  193. 

It  was  error  to  allow  will  contestant,  a  son  of 
testatrix,  to  testify  as  to  injuries  received  by 
his  brother  in  business  turned  over  to  tliem  by 
father,  in  circumstances  under  which  he  re- 
ceived them,  although  limited  to  question  of  un- 
due influence. — Id. 

It  was  error  to  allow  contestant,  a  son  of  tes- 
tatrix, to  testify  to  personal  transactions  with 
/  bis  father,  and  details  of  his  business  with  him, 
including  alleged  advances  made  to  his  father 
over  20  years  before,  although  limited  to  ques- 
tion  of   undue  influence. — Id. 

It  was  error  to  allow  contestant,  a  son  of  tes- 
tatrix, to  testify  as  to  instructions  given  by  his 
father  to  testatrix,  although  limited  to  quea- 
tlon  of  undue  influence. — Id. 

It  was  error  to  allow  contestant,  a  son  of  tes- 
tatrix, to  testify  as  to  transaction  with  testa- 
trix, in  bis  efforts  to  obtain  loans  from  her, 
8  or  9  years  before  will  was  made,  although 
limited  to  question  of  undue  influence.— Id. 
«=»  165(5)  (N.Y.Sup.)  It  was  error  to  allow  will 
contestant,  a  son  of  testatrix,  to  testify  as  to 
statements  made  by  husband  of  testatrix  over 
20  years  before  including  statements  made  by 
husband,  not  in  her  presence,  that  he  turned  his 
property  over  to  her  to  keep  in  lier  name  until 
she  died,  and  then  to  give  it  to  her  children, 
share  and  share  alike,  although  limited  to  ques- 
tion of  undue  influence.— In  re  Sweeney's  Will, 
166  N.  Y.  S.  193. 

(O)  RevocatloB  and  Revlral. 

€=>I96  (N.Y.Sup.)  A  will  executed  during  pe- 
riod of  incompetency  can  acquire  validity  only 
by  subsequent  ratification  at  time  of  compe- 
tency.—In  re  Strong's  Will,  166  N.  Y.  S.  862. 


V.  PBOBATE.  BBTABMSHMHTfT. 

Ain>  ANKinjcEirT. 

(B)  AetloBs  to  BIstabllali  or  Determine 
Validity  In  General. 

<e=3229  (N.Y.Sup.)  Plaintiff,  who  holds  title  to 
land,  through  heir,  is  entitled  to  attack  va- 
lidity of  will  and  its  probate. — Carthage  Devel- 
opment Ck>.  V.  Cushman,  166  N.  Y.  S.  4S3. 

(D)   Probate  or  Record  of  Forel«m    Willi. 

«=s>243  (N.Y.)  Under  Decedent  EeUte  Law.  { 
23,  and  Code  Civ.  Proc.  {  2685^  it  is  duty  of  sur- 
rogate to  admit  nonresident's  will  to  probate  in 
this  state,  unless  it  appears  that  such  will  tiai 
been  duly  admitted  to  probate  elsewhere. — In  re 
OinneU's  Will.  116  N.  K.  986,  221  N.  Y.  190. 

(H)  KTldenee. 

«=>288(1)  (N.Y.)  On  petition  for  probate  of 
will  of  a  nonresident,  burden  of  proving  that 
will  has  been  duly  admitted  to  probate  elsewhere 
is  on  party  objecting  to  probate. — In  r«  Conneli's 
WUl,  116  N.  E.  986,  221  N.  Y.  190. 

«s>302(5)  (N.Y.Sup.)  When  attesting  witnessn 
are  dead,  forgetful,  or  hostile  to  proponents,  «t- 
testation  clause  adds  weight  to  slight  evidrntv 
of  regular  execution;  but  it  is  entitled  to  liitlr 
weight,  where  all  witnesses  agree,  and  every- 
thing that  happened  at  execution  of  will  is 
minutely  detailed.— In  re  Kenney's  Will,  166  X. 
Y.  S.  478. 

(I>  Hearlas  or  Trial. 

«=>3I9  (N.Y.Sur.)  Postponements  shonld  be 
granted  contestants  of  a  will,  who  demand  a 
jury  trial,  only  for  causes  oouvincing  ar.i! 
peremptory  in  law. — In  re  Wolfe's  Will,  IWJ 
N.  Y.  S.  909. 

^=9322  (N.Y.Sup.)  Where  surrogate,  in  pro- 
ceedings for  probate  of  will,  failed  to  cause  sub- 
scribing witnes.ses  to  be  examined  and  their  tes- 
timony reduced  to  writing  under  oath,  as  retjuir- 
ed  by  statute  then  in  force  (Laws  1837,  c.  4<*i. 
IS  10,  11,  17),  he  acquired  no  jurisdiction.  »:■ 
though  all  heirs,  by  admission,  conceded  that 
will  was  properly  executed. — Carthage  I>evelop- 
ment  Co.  v.  Cushman,  166  N.  Y.  S.  483. 

€=»324(2)  (N.Y.Sup.)  Where  evidence  is  such 
that  reasonable  men  might  draw  different  iiifer- 
ences,  question  of  testator's  capacity  is  f>ir 
jury.-In  re  Strong's  Will,  166  N.  Y.  S.  86i 

In  proceeding  for  probate  of  will  and  codicil 
question  of  testatrix's  mental  competency  at 
time  of  executing  codicil  held,  under  evideinv, 
for  jury,  and  hence  direction  of  verdict  was  im- 
proper.—Id. 

<@=>324(3)  (N.Y.Sup.)  In  a  will  contest,  eviden.'* 
held  not  to  warrant  submission  of  issue  of  undue 
influence  to  jury. — In  re  Sweeney's  Will,  lOG  X. 
Y.  S.  193. 

(J)  Jndinnent  or  Decree. 

€=3355  (N.Y.Sur.)  It  is  no  ground  for  grantia? 
motion,  made  after  the  proper  time,  to  vncatc 
decree  of  probate  of  will,  because  of  refusal  of 
postponement  of  trial  of  issues  raised  by  oi>n- 
testants,  that  they  have  changed  counsel.— In 
re  Wolfe's  Will,  166  N.  T.  S.  900. 
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(K)  Beview. 

^=3400  (N.T.)  Where  what  was  done  as  to  pro- 
)ating  will  in  foreign  jurisdiction  appears  upon 
ace  of  papers  presented  to  surrogate,  whether 
t  constituted  a  probate  within  Code  Civ.  Proc. 
\  2695,  or  whether  will  presented  was  properly 
luthenticated,  are  questions  of  law,  which  are 
lefore  the  Court  of  Appeals  for  review. — Tn  re 
:;onnell'8  Will,  116  N.  B.  986,  221  N.  T.  190. 

(Ij)  Feea   and   Coata. 

g=>402  (N.Y.Snp.)  Under  Code  Civ.  Proc.  § 
?746,  costs  may  be  awarded  to  all  parties  in 
ivill  contest,  which  is  also  in  part  suit  to  con- 
strue will.— In  re  Sayre's  WiU,  166  N.  X.  S. 
199. 

(M)   Operation  and  Bffeet. 

®=s>4l8  (N.Y.Sup.)  Presumptive  value  of  surro- 
gate's decree  of  probate,  so  far  as  it  relates  to 
real  estate,  is  rebutted  by  record  of  his  failure 
to  require  sworn  evidence  of  execution  of  will, 
as  required  by  statute. — Carthage  Development 
Co.  V.  Oushman,  166  N.  Y.  S.  483. 

VI.   OOK8TBUOTION. 
(A)  General    Rnlea. 

®=>436  (N.Y.Sur.)  Occasionally,  in  absence  of 
precedent,  civil  law  may  be  controlling  in  con- 
struction of  wiJQ.— In  re  I/ummis,  166  N.  X.  S. 
936. 

€=>439  (N.Y.Sup.)  Intent  of  testator  should 
not  be  nullified  or  modified  by  resort  to  rules 
of  construction,  so  long  as  his  intent,  as  ex- 
pressed, does  not  offend  against  public  policy 
or  some  positive  rule  of  law. — Columbia  Trust 
Co.  V.  Wainwright,  166  N.  Y.  S.  523. 
^=439  (N.y.Sur.)  Where  precedents  must  be 
relied  upon  exclusively  for  extracting  intended 
legal  effect  of  will,  court  should  not  make  pre- 
tense of  ascertaining  real  intention,  where  none 
exists.— In  re  Lummis.  166  N.  Y.  S.  986. 
®=3440  (N.Y.Sur.)  Testator's  intention,  ascer- 
tainable from  consideration  of  whole  instru- 
ment and  situation  of  parties,  should  govern  the 
construction  of  will. — In  re  Radford,  166  N.  Y. 
S.  910. 

^=>440  (N.Y.Sur.)  In  construing  will,  testa- 
tor's intention,  inferable,  if  possible,  from  will, 
is  to  govern.— In  re  Lummis,  166  N.  Y.  S.  936. 
<©=»446  (N.Y.Sup.)  Only  where  there  is  a  fair 
room  for  two  constructions  may  the  court  take 
the  one  to  preserve,  rather  than  to  overturn, 
will.— In  re  Magnus,  166  N.  Y.  S.  497. 
<@=»45S  (N.Y.Sur.)  Where  testator  fitils  to 
state  legal  consequences  of  instrument  in  cer- 
tain contingencies,  court  may  place  itself  in 
his  position,  and  read  as  a  portion  of  will  what 
the  language  requires. — In  re  Lummis,  168  N. 
Y.  S.  936. 

^^=>487(1)  (N.Y.Sur.)  Departures  from  rule 
under  statute  of  wills,  against  variance  of  will 
by  parol  evidence,  do  not  depend  on  law  of 
evidence,  but  on  equitable  principles.- In  re 
Lummis,  186  N.  Y.  S.  936. 

Generally,  testator's  intent  is  not  inferable 
from  win.  Justifying  admission  of  extrinsic 
evidence,  where  written  expression,  with  its 
purely  verbal  definitions,  fixed  by  lexicographers 


or  custom.  Is  not  deemed  by  court  to  be  con- 
sistent with   real  intent. — Id. 

Events  subsequent  to  making  of  will  were  in- 
admissible to  show  testator's  intention  to  make 
trust  legacies  chargeable  on  realty. — Id. 
<S=487(2)  (N.Y.Sur.)  Evidence  of  circum- 
stances surrounding  testator  at  time  of  execu- 
tion of  will  was  receivable  to  show  intention 
to  make  trust  legacies  chargeable  on  realty. — 
In  re  Lummis,  166  N.  Y.  S.  936. 
4=s>487(3)  (N.Y.Sur.)  Testator's  declarations 
as  to  extravagance  of  family  held  admissible 
in  determining  whether  trust  legacies  were 
chargeable  on  realty.— In  re  Lummis,  166  N.  Y. 
S.  936. 

i&=>488  (N.Y.Sur.)  Fact  that  will,  absolutely 
clear  on  its  face,  may  be  inequitable,  does  not 
allow  introduction  of  extrinsic  evidence  to  aid 
construction. — In  re  Lummis,  166  N.  Y.  S.  936. 

Only  where  wiU  is  ambiguous  with  reference 
to  future  operation  of  persons  and  things, 
named  therein,  will  extrinsic  circumstances  at 
time  of  execution  be  considered. — Id. 

Testator's  declarations  as  evidence  of  in- 
tention are  only  admissible  where  there  Is  lat- 
ent ambiguity,  or  where  person  or  thing  is  de- 
Scribed  in  terms  equally  applicable  to  two  or 
more. — Id. 

(O  Sarri-roralitp,  Representation,  and 
Snbatltntlon. 

«=5>555(1)  (N.  Y.  Sup.)  Where  testatrix  be- 
queathed moneys  for  purposes  of  a  hose  com- 
pany, and  provided  that,  if  the  legacy  should 
lapse,  fail,  or  not  take  effect,  the  money  should 
go  to  another,  and  the  hose  company  was  in 
existence  at  the  date  of  the  testatrix's  death, 
though  subsequently  disbanded,  the  legacy  did 
not  lapse  or  fail,  but  vested. — Shorman  v. 
Richmond  Hose  Co.  No.  2,  160  N.  Y.  S.  5K6. 

(B)   Nature  of  Batatea  and  Intereata  Cre- 
ated. 

®=>597(4)  (N.Y.Sup.)  I'nder  will  giving  testa- 
trix's residuary  estate  to  her  husband,  "bis  heirs 
and  assigns  forever,"  such  words  added  nothing 
to  estate  which  he  would  have  taken  without 
them,  though  they  might  be  considered  in  con- 
struing devise  to  him. — ^Tillman  v.  Ogren,  166  N. 
Y.  S.  39. 

i&=5597(4)  (N.Y.Sur.)  Under  will  devising  re- 
mainder to  two  nieces  and  their  heirs,  per  stirpes 
and  not  per  capita,  there  was  a  gift  to  persons 
standing  in  the  character  of  heirs  of  niece  dying 
before  testatrix,  not  by  virtue  of  their  heirship, 
but  by  direction  of  the  will,  so  that  the  first  tak- 
ers acquired  a  life  estate,  and  not  the  fee. — In  re 
Olds'  Estate,  166  N.  Y.  S.  713. 
<S=>60I(2)  (N.Y.Sup.)  Under  wife's  will  giving 
residuary  estate  to  her  husband,  and  the  part 
undisposed  of  at  his  death  to  her  sister,  money 
loaned  to  husband  on  a  mortgage  and  intact  at 
his  death  would  be  paid  to  wife's  sister  on  her 
production  of  satisfaction  of  mortgage.— Tillman 
V.  Ogren,  166  N.  Y.  S.  39. 
<S=6 14(13)  (N.Y.)  Gift  to  testator's  wife  of  all 
income  of  his  estate  while  she  remained  his  wid- 
ow, with  gift  over  should  she  remarry,  held  to 
give  her  a  life  estate,  with  gift  over  in  event  of 
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her  death  or  remarrlace. — In  re  Schriever'a  Es- 
tate, no  N..  E.  095,  221  N.  Y.  268. 

(C)  Vested  or  ContinKent  Estates  and  In- 
tereata. 

<S=9634(C)  (N.Y.Sup.)  Under  will  making  be- 
(luest  in  trust  in  six  uliarts  for  testator  s  six 
nieces,  held,  tliat,  on  birth  of  children  of  niece, 
remainder  of  share  held  for  their  mother  vested 
in  them,  a  vesting  which  became  absolute  when 
they  survived  mother;  also  that  there  was  vest- 
ed in  them  an  interest  subject  only  to  inter- 
venins  right  of  beneficial  enjoyment  by  their 
own  parent.  In  shares  of  other  nieces. — White- 
head V.  Polk,  166  N.  Y.  S.  2»8. 

<8=»634(10)  (>f.Y.Sar.)  Clause  of  wlU  held  to 
create  vested  remainder  In  issue  of  son,  though 
8on  predeceased  life  tenant.— In  re  Badford,  166 
N.  Y.  S.  010. 

<S=a€34(19)  (N.Y.Sup.)  Contingent  remainder- 
man takes  fee  in  devise  to  him,  unless  contrary 
intention  appears,  which  becomes  vested  in  his 
heirs  on  happening  of  contingency,  though  re- 
mainderman himself  dies  before  expiration  of 
precedent  estate.— Clow  v.  Schlieman,  166  N. 
Y,  S.  472. 

<S=>636  (N.Y.Sup.)  Under  will  devising  estate 
in  trust  during  life  of  two  daughters,  with  re- 
mainder to  four  children,  and  "survivors  and 
survivor  of  them  in  the  meantime,"  held,  re- 
mainder vested  in  four  children  upon  death  of 
testator,  subject  to  divestiture  on  death  before 
survivor  of  two  daughters.— Columbia  Trust 
Co.  V.  Wainwright,  1(56  N.  Y.  S.  623. 

«=»637  (N.Y.Sup.)  Devise  to  one  for  life,  with 
remainder  to  another  if  living,  and  if  not  then 
over  to  others,  on  death  of  life  tenant,  passes  a 
contingent  remainder  to  such  others,  which  be- 
comes vested  in  their  heirs  on  death  of  first 
remainderman  subsequent  to  that  of  the  second 
remainderman,  and  which  becomes  absolute  on 
death  of  life  tenant— Clow  ▼.  Schlieman,  166 
N.  Y.  S.  472. 

(G)   Condltiona  and  Reatrlottoaa. 

4=3658  (N.Y.Sup.)  A  condition  subsequent,  an- 
nexed to  a  legacy  of  personal  property,  will  not 
operate,  upon  breach,  to  divest  the  title  of  a 
legatee,  unless  there  is  an  express  gift  over 
on  broach  of  the  condition. — Sherman  v.  Rich- 
mond Hose  Co.  No.  2,  166  N.  Y.  S.  586. 

If  a  condition  8ubse<][uent  be  possible  of  per- 
formance at  the  time  it  is  imposed,  and  it  aft- 
erward, either  by  act  of  God  or  by  law,  be- 
comes impossible  of  performance,  the  estate  of 
the  grantee,  being  once  vested,  is  not  thereby 
divested.— Id. 

<H)  Eatatea  in  Trnat  and  Po-ivera. 

®=»675  (N.Y.Sup.)  Tinder  will  giving  residuary 
estate  to  testatrix's  hus-band,  with  "understand- 
ing" tliat  he  would  tu.-n  over  to  her  si.ster  the 
part  not  disposed  of  at  his  death,  the  sister  was 
entitled  to  recover  such  part  at  his  death,  the 
quoted  word  not  being  precatory  merely.- Till- 
man v.  Ogren,  166  N.  Y.  S.  39. 

<&=»682(2)  (N.Y.Sup.)  Under  will  creating 
trust  during  life  of  two  daughters,  held,  inter- 
est of  each  child  in  trust  estate  was  such  life 
interest,  which,  in  event  of  death  before  termi- 


nation of  trust,  KST*  rarvivor  increased  pro- 
portional amount. — Columbia  Trust  Co.  r. 
Wainwright  166  N.  Y.  S.  523. 
(S=>684(0)  (N.Y.Sup.)  Under  will  making  be- 
quest in  trust  for  testator's  insane  daugbt>-r, 
held,  that  gift  was  created  to  daughter  of  en- 
tire income  from  trust  fund,  subject  only  to 
payment  of  specific  bequests  to  individoaU.— 
Crawford  v.  Dexter,  166  N.  Y.  S.  376. 
<S=>686(1)  (N.Y.Sup.)  Under  wiU  and  codicfl 
creating  trust  in  real  estate  and  authorizing  the 
trustees  in  their  discretion  to  sell  the  i)n>!>- 
erty  and  distribute  the  proceeds,  condemnati'.'C 
of  the  land  by  the  city  is  a  sale  under  which  vte 
named  beneficiaries  or  their  assignees  are  en- 
titled to  a  distribution. — Tiffany  Studios  v.  Sifr 
bert  166  N.  Y.  8.  304. 

<g=>687(l)  (N.Y.Sup.)  Where  there  is  a  bequm 
of  the  income  of  a  trust  fund  to  a  fire  ctm- 
pany,  which  goes  oat  of  existence,  with  no  pro- 
vision as  to  the  principal,  it  becomes  the  prop- 
erty of  the  company. — Sherman  t.  Richmond 
Hose  Co.  No.  2.  166  N.  Y.  S.  588. 
<»=>692  (N.Y.Sup.)  Where  life  tenant  who  had 
power  to  dispose  of  prindpal  by  will,  assigniii 
half  his  interest  in  estate,  and  agreed  that  \iU 
will  diroosing  of  principal  should  be  irrevocat.le. 
his  wife's  consent  to  execute  all  instrumecu 
necessary  to  have  estate  sold,  etc,  refers  onlv  to 
life  estate.— Central  Trust  Co.  of  New  York  r. 
Dewey,  166  N.  Y.  S.  214. 

Where  will  gave  life  estate,  with  power  to 
dispose  of  principal  by  will,  any  consent  by  life 
tenant's  wife  to  execute  instruments  necesw.ry 
to  effect  her  husband's  agreement  that  will  dis- 
posing of  principal  should  be  irrevocable  is  in- 
valid, since  agreement  to  which  it  is  incidental 
is  itself  void. — Id. 

Vn.  RIGHTS  AND  IJABIXJTIES  OF 
DEVISEES  AMD  IfOATEES. 

(A)  Ratnre   of   Title   and    Rlsltta    in    Gen- 
eral. 

<fc=>728  (N.Y.)  Under  will  giving  and  bequeath- 
ing shares  of  stock  to  testators  relatives  and 
employes,  held,  bequests  were  special,  so  that 
dividends  followed  stock,  although  stock  was  D"t 
designated  "my  stock." — In  re  Securitv  Trust 
Co.  of  Rochester,  116  N.  E.  1006,  221  N."  Y.  2n. 
€=>728  (N.Y.Sup.)  An  executor  is  not  account- 
able to  a  general  legatee  for  any  portion  of  the 
income  of  the  estate  during  the  year's  time 
given  for  administration,  but  such  income  falls 
into  the  residuary  estate.- In  re  Brooklyn  Trust 
Co.,  168  N.  Y.  S.  513. 

<S=9736  (N.Y.Sup.)  Where  there  is  a  residuary 
estate,  the  expenses  of  administration  must  fail 
upon  that.— In  re  Brooklyn  Trust  Co.,  166  X. 
¥.   S.  513. 

Bequests  to  charitable  corporations  held,  in 
view  of  Decedent  Estate  Law,  {  17,  to  be  fixed, 
and  hence  the  expenses  of  administration  should 
be  borne  by  the  residuary  estate. — Id. 

€='748  (N.Y.Sup.)  Under  wife's  will  g\vins  a 
residuary  estate  to  her  husband,  with  the  part 
undisposed  of  at  his  death  to  her  sister,  the  har- 
den of  identifying  the  moneys  not  dispo-sed  of 
was  upon  the  sister,  and  on  her  failure  to  do  so 
her  action  would  fail.— Tillman  v.  Ogren,  166 
N.  Y.  S.  39, 
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<B)   SpeelAe,-  DeBtomstvatiTe,  and   Oeaeval 
DeTlaes  and  BeqnoKtH. 

«=»750  (N.Y.)  Intention  of  testator,  as  gather- 
ed from  entire  will,  de.termiDea  whether  legacy 
is  general  or  special. — In  re  Security  Trust  Co. 
of  Kocheater,  il6  N.  B.  1006,  221  N.  T.  213. 

(C)   Ad-ranoemeBts,     Ademption^    Satlafa«> 
tion,  and  Lapae. 

®=»774  (N.T.Sup.)  A  lapsed  legacy  is  one 
which  never  vests  or  takes  affect,  though  orig- 
inally valid;  its  failure  being  due  to  the  in- 
capacity or  unwillingness  of  the  donee  to  take 
before  he  obtains  a  vested  interest. — Sherman  r. 
Richmond  Hose  Co.  No.  2,  166  N.  Y.  S.  586. 

(D)   Election. 

«=>782(1)  (N.¥.Sur.)  A  widow  is  entitled  to 
dower  unless  a  legacy  is  specifically  stated  to 
be  in  Ken  of  dower,  or  upon-  the  face  of  the  will 
an  intent  is  clearly  manifested  that  she  shall 
not  -have  both  the  legacy  and  dower. — In  re 
Bless"  Estate,  166  N.  t.  S.  1005. 
®=>792(1)  (N.Y.)  Acts  of  widow  of  American 
citizen  living  in  France  held  so  inconsistent  with 
elaim  to  community  rights  under  the  French  law 
in  antagonism  to  her  hnsband's  will  as  to  re- 
quire a  denial  of  such  rights. — In  re  James' 
Will,  116  N.  B.  1010,  221  N.  Y.  242. 

(K)  I.esaoieB  Cbaryed  on  Fropertr>   Es- 
tate, or  latereat. 

«=9820(1)  (N.Y.Sur.)  Rule  making  legacies 
primarUy  payable  out  of  personalty  may  be 
modified  in  application  by  proof  of  testator's 
declarations.— In  re  Lummis,  166  N.  Y.  S.  936. 
Where  testator's  intention  to  charge  trust 
legacies  on  realtjr  was  not  dear,  either  from 
will  or  from  extrinsic  evidence,  it  will  be  held 
not  so  diargeable. — Id. 

^=>820(3)  (N.Y.Sur.)  Amount  of  personalty 
OD  hand  at  time  of  execution  of  will  is  dominat- 
ing factor  as  to  whether  a  legacy  is  chargeable 
on  realty.— In  re  Lummis,  166  N.  Y.  S.  936. 

WITNESSES. 

See  Depositions;  Evidence;  New  Trial,  4=> 
105;  Trial,  «=>29;  Venue,  ®=s>52;  Wills, 
«=s>120. 

XI.  OOMPETEHOT. 

(C)  Teatlmonx  of  Parties  or  Persons  In- 
terested.  for  or  aacainst  Representa- 
tives, SvrvlTors,  or  Snccessors  In  Title 
or  Interest  of  Persona  Deoeased  or  In- 
competent. 

^=3 1 62  (N.Y.Sup.)  A  transaction  between  a 
party  and  deceased's  agent,  ttough  deceased  was 
present,  he  taking  no  part  in  the  transaction, 
is  not  a  personal  transaction  with  deceased,  as 
to  which  Code  Civ.  Proc.  §  829,  makes  him  in- 
competent to  testify. — Burke  v.  Higgins,  166 
N.  Y.  S.  199. 

m.  BXAMIirATION. 

(<?)    Privlleare.  of   TVItaeas. 

€=3293  (N.Y.Sup.)  Constitutional  immunity 
from  self-crimination  does  not  extend  to  covpo- 


rations. — B.  Fougera  &  Co.  v.  City  of  New  York, 
166  N.  Y.  S.  248. 

Sanitarv  Code  of  Board  of  Health  of  City  of 
New  York,  §  117,  requiring  registration  of  in- 
gredients of  patent  medicines,  held  invalid,  as 
requiring  proprietors  to  furnish  evidence  against 
themselves  for  use  in  criminal  prosecution. — Id. 
9=»303  (N.Y.Sup.)  Defendant's  privilege,  vmder 
Code  Civ.  Proc.  g  837,  of  not  incriminating  him- 
self, must  be  protecteid,  though  under  Code  Cr. 
Proc.  §§  142,  143,  limitations  have  run,  except 
for  any  nonresidence  or  absence,  unless  it  is 
clear  beyond  reasonable  doubt  that  answer  will 
not  incriminate  bim.— Meyer  v.  Mayo,  166  N.  Y. 
S.  284. 

rv.  CREDIBXLITY,  IMPEAOUMIiN'l', 

OONTBADICTION,  AJID  COB- 

ROBOBATION. 

(C)   Interest  and  Blaa  of  Witness. 

^=3369  (N.Y.)  That  witnesses  knew  one  party 
and  had  business  dealings  with  her  did  not 
discredit  them  as  a  matter  of  law. — Coutant  v. 
Mason,  116  N.  B.  866,  221  N.  Y.  49. 

WORDS  AND  PHRASES. 

"Access."— People  t.  Brenneauer  (N.  T.  Sup.) 

166  N.  Y.  S.  801. 
"Action  for  conversion."— Dean  v.  Bauer  (N.  Y. 

Sup.)  166  N.  Y.  S.  983. 
"Action  on  contract." — Dean  v.  Bauer  (N.  Y. 

Sup.)  166  N.   Y.   S.  983;    PeUe  v.  Horace 

Waters  &  Co.,  Id.  1000. 
"Active  militia."— Andrews  T.  Gardiner  (N.  Y. 

Sup.)  166  N.  Y.  S.  933. 
"Adjoining  school  district."— Bnllock  v.  Cooley 

(N.  Y.  Sup.)  166  N.  Y.  S.  1. 
"Admitted  to  probate."— In  re  Connell's  Will, 

116  N.  E.  986.  221  N.  Y.  190. 
"Adoption."— In  re  Lenders'  Estate  (N.  Y.  Snr.) 

166  N.  Y.  S.  1030. 
"Alcove  room."— People  on  complaint  of  Hick- 
Mr  V.  Whitelow  (N.  Y.  Mag.  Ct.)  166  N.  Y. 

8.  14L 
"Alter."— BloMtt  v.  Horwits  (N.  Y.  Sup.)  166  N. 

Y.  S.  786. 
"And  to  their  heirs."— In  re  Olds'  Bbtate  (N.  Y. 

Sut.)  166  N.  Y.  S.  713. 
"Any  one  office."— Walsh  y.  Boyle  (N.  Y.  Sup.) 

166  N.  y.  S.  678. 
"Appliance."— Balcom    v.    Bllintuch    &   Yarfita 

(N.  Y.  Sup.)  166  N.  Y.  S.  841. 
"Application."— In  re  Meyer  (N.  Y.  Sup.)  166 

N.  Y.  S.  606. 
"Arising  out  of  and  in  the  course  of  employ- 
ment"—Bylow  v.  St  Regis  Paper  Co.   (N. 
■      Y.  Sup.)  166  N.  Y.  S.  874. 
"Building   not   ready   for   occupancy."— People 

ex  rd.  GleaSon  v.  Purdy  (N.  Y.  Sup.)  166 

N.  Y    S.  480. 
"Cab."-^Ander8on  v.  Fidelity  &  Casualty  Co.  of 

New  York  (N.  Y.  Sup.)  166  N.  Y.  8.  640. 
"Capital."— People  ex  rel.  Standard  Oil  Co.  of 
New  York  v.  Saxe  (N.  Y.  Sup.)  166  N.  Y.  S. 

887. 
"Capital  stock."— People  ex  rel.   Standard  Oil 

(Jo.  of  New  York  v.  Saxe  (N.  Y,  Sup.)  166 

N.  Y.  S.  887. 
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"Change  of  grade."— People  ei  reL  Crane  v.  Or- 

mond  (N.  Y.)  116  N.  B.  993. 
"Chauffeur."— People  v.  Uennia  (N.  X.  Co.  Ct.) 

160  NTS   318 
"City  offldal."— Prendergast  v.  Cohalan  (N.  T. 

Sup.)  166  N.  T.  S.  263. 
"Common  carrier."- Anderson  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (N.  Y.  Sup.)  166  N. 

Y.  i.  640. 
"Common    law    of    evidence."— In   re   Lummis 

(N.  Y.  Sur.)  168  N.  Y.  8.  936. 
"Compensation."- Semmen    v.    Butterick    Pub. 

Co.  (N.  Y.  Sup.)  166  N.  Y.  S.  993. 
"Consent."— Valenti  v.  New  York  Theater  Co. 

(N.  Y.  Sup.)  166  N.  Y.  8.  70. 
"ConstrucUon."— la  re  Lummis  (N.  Y.  Sur.)  166 

N.  Y.  S.  936. 
"Container."— De  Holf  v.  Aspegren  (N.  Y.  Sup.) 

166  N.  Y.  S.  1019. 
"Contract."- People  v.  Deinhardt  (N.  Y.  Sup.) 

100  N.  Y.  S.  502. 
"County  officer."— Prendergast  V.  Cohalan   (N. 

Y.  Sup.)  166  N.  Y.  S.  263. 
"Deceit."-Och8  ▼.  Wood,  117  N.  E.  305,  221 

N.  Y.  335. 
"Deed."— In  re  Wadaworth's  Estate  (N.  Y.  Sur.) 

166  N.  Y.  8.  716. 
"Dismiss."— People   ex   pel.   Tims   t.    Bingham 

(N.  Y.  Sup.)  166  N.  Y.  S.  28. 
"Duress." — MacFarland  v.  Liberty  Nat.  Bank 

of  New  York  (N.  Y.  Sup.)  166  N.  Y.  S.  393. 
"Eleemosynary." — Hamburger  T.  Cornell  Univer^ 

sity  (N.  Y.  Sup.)  166  N.  Y.  S.  46. 
"EJmploy6."— Tillburg  v.  McCarthy  &  Townsend 

(N.  Y.  Sup.)  166  N.  Y.  S.  87a 
"Engaged  in  forestry  and  logging  for  pecuniary 

gain."— Uhl  v.  Hartwood  Club  (N.  Y.)  116  N. 

E.  1000. 
"Equity."— In  re  Lummis  (N.  Y.  Sur.)  166  N. 

"Extrinsic   evidence." — In   re  Lummis    (N.   Y. 

Sur.)  166  N.  Y.  8.  936. 
"Factory."— Comi8:<ey  v.  Winston  (N.  Y.  Sup.) 

160  N.  Y.  S.  458. 
"Fees."- Price  v.  Erie  County,  116  N.  E.  988, 

221  N.  Y.  260. 
"Garbage."- City  of  New  York  v.  New  York 

DispoMd  Corp.  (N.  Y.  Sup.)  166  N.  Y.  S.  96-3. 
"Hall." — People    on    complaint    of    Hickey    v. 

Whitelow  (N.  Y.  Mag.  Ct.)  166  N.  Y.  S.  141. 
"Hall  thereafter  erected." — People  on  complaint 

of  Hickey  v.  Whitdow  (N.  Y.  Mag.  Ct)  166 

N.  Y.  S.  141. 
"Hazardous   employment." — Wincheski  v.   Mor- 
ris (N.  Y.  Sup.)  166  N.  Y.  8.  873;   Tillburg 

V.  McCarthy  &  Townsend,  Id.  878. 
"Hearing."— In   re   Italo   American    Stores   (N. 

Y,  Sup.)  166  N.  Y.  S.  508. 
"Holder  for  value."— Sproul  v.  Beskin   (N.   Y. 

Sup.)  106  N.  Y.  S.  606. 
"In  any  wise  inconsistent." — People  V.  Braon 

(N.  T.  Co.  Ct.)  106  N.  Y.  S.  708. 
"Inheritance  tax."— In   re  Wndsworth's  EJstat* 

(N.  Y.  Siir.)  166  N.  Y.  S.  716. 
"In  the  future."— Carl  v.  Carl  (N.  Y.  Sup.)  166 

N.  Y.  S.  961. 
"Judgment."— Allen  v.  Wolkoff  (N.  Y.  Sup.)  166 

N.  Y.  S.  1010. 
"Judicial  officers."- Prendergast  y,  Cohalan  (N. 

Y.  Sup.)  166  N.  Y.  S.  263. 


"Land."- People  ei  rel.  Postal-Tdegraph  CaH* 

Co.  V.  State  Board  of  Tax  Com'rs  (N.    Y. 

Sup.)  166  N.  Y.  S.  41;    People  ei  rel.  Com- 
mercial Cable  Co.  v.   State  Boaxd  of  Tax 

Com'rs,  Id.  62. 
"Lapsed  legacy."— Shwaan  v.  Ridunood  Hose 

Co.  No.  2  (N.  Y.  Sup.)  166  N.  Y.  S.  5S6. 
"Law  of  nature."— In  re  Lummis  (N.  X.  Sur.( 

166  N.  Y.  S.  936. 
"Legacy."— In  re  Burhans'  Estate  (N.  T.  Sur.) 

166  N.  Y.  8.  1027. 
'Odcense."— Message  Photo-Play  Ca  v.  B^  (X 

Y.  Sup.)  166  N.  Y.  8.  338. 
"Matrimonial  domicile." — Bontey  v.  B<Hitey  (N. 

Y.  Sup.)  166  N.  Y.  S,  818. 
"Misbranding."- People  v.  Durkee  (N.  Y.  Sup.) 

166  N.  Y.  S.  987. 
"Personal  property."— People  v.  Deinhait  (X. 

Y.  Sup.)  166  N.  Y.  S.  502. 
"Phalange."- Ide  v.   Faul  &  Timmins   (N.  Y. 

Sup.)  166  N.  Y.  S.  858. 
"Posaession."- People    v.    Brenneauer    (N.    T. 

Sup.)  166  N.  Y.  S.  801. 
"Pot  hunting."-People  v.  Clair,  116  N.  E.  868, 

221  N.  Y.  108. 
"PrincipaL"— People   v.    Straobs    (N.    Y.    Gen. 

Sess.)  166  N.  Y.  S.  1004, 
"Private  carrier."— Anderson  y.  Fidelity  &  Ca* 

nalty  Co.  of  New  York  (N.  Y.  Sup.)  1G6  X. 

Y.  S.  640. 
"Private  hall." — People  on  complaint  of  Hickey 

v.  Whitelow  (N.  T.  Mag.  Ct)  166  N.  Y.  & 

14L 
"Private  use."— Stanley  v.  Jay  St.  Connecting 
^R.  R.  (N.  Y.  SupO  166  N.  Y.  S.  119. 
"f>robate.'^— In   re   Connell's   WiU,   116   N.  E. 

988,  221  N.  Y.  190. 
"Promotion."- Lowery   v.    City   of   New    York 

(N.  Y.  Sup.)  166  N.  Y.  S.  400. 
"Public  conveyance."— Anderson  v.  Pidelity  A 

Casualty  Co.  of  New  York  (N.  Y.  Sup.)  160 

N.  Y.  8.  640. 
"Public  use."- Stanley  ▼.   Jay  St.   Connecting 

R.  R.  (N.  Y.  Sop.)  166  N.  Y.  S.  119. 
"Publishing."— Peoirfe  ▼.  Bums  (N.  Y.  Snp.)  166 

N.  Y.  S.  323. 
"Railroad."— Stanley  v.  Jay  St.  Connecting  R. 

R  (N.  Y.  Sop.)  166  N.  Y.  S.  119. 
"Real  estate."— People  ex  rel.  Postal-Telegraph 

Cable  Co.  v.  State  Board  of  Tax  Oom'rs  (N. 

Y.  Sup.)  166  N.  Y.  S.   41 ;    People  ex  rel. 

Commercial  Cable  Co.  v.  State  Board  of  Tax 

Com'rs,  Id.  62. 
"Real   property."- People    ex   rel.    Postal-Tele- 
graph   Cable   Co.   v.    State    Board    of   Tai 

Com'rs  (N.  Y.  Sup.)  166  N.  Y.  S.  41;    Pe-v 

pie  ex  rel.  Commercial  Cable  Co.  v.   State 

Board  of  Tax  Com'rs,  Id.  62. 
"Realty."— People  ex  rel.  Commercial  Cable  Co. 

V.  State  Board  of  Tax  Com'rs  (N.  Y.  Sup.) 

166  N.  Y.  S.  62. 
"Reconstruction."— People     on     complaint     of 

Hickey  v.  Whitdow  (N.  T.  Mag.  Ct.)  166  X. 

Y.  S.  141. 
"Re-erection."- People  on  complaint  of  Hickpv 

V.  Whitelow  (N.  Y.  Mag.  Ct.)  166  N.  Y.  S. 

141. 
"Renewal."— Sproul    v.    Beskin    (N.    Y.    Sup.> 

166  N.  Y.  8.  606. 
"Repair  of  stationary  engiae."- TUlburg  t.  Mc- 
Carthy &  Townsend  (N.  Y.  Sup.)  166  N.  V. 

8.  878. 
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'Kesidence." — General  BakinR  Co.  t.  Daniell  (N. 

Y.  Sup.)  166  N.  Y.  S.  1070. 
'Itetire."— People  ex  rel.  Tims  t.  Bingham  (N. 

Y.  Sup.)  166  N.  Y.  S.  28. 
•Sale."-People  v.  Clair,  116  N.  B.  868,  221  N. 

Y.  108;    Tiffany   Studios  T.  Siebert  (N.  Y. 

Sup.)  166  N.  Y.  S.  304. 
'Sale  or  transfer  to  other  ownership." — Colum- 
bia Trust  Co.  V.  Norske  lioyd  Ins.  Co.  (N. 

Y.  Sup.)  166  N.  Y.  S.  915. 
'Scaffold."— Storrler  v.  Mosier  &  Summers,  116 

K.  B.  981. '221  N.  Y.  2.S7. 
"Similar."— Greenbaum  t.  De  Jong  (N.  Y.  Sup.) 

166  N.  Y.  S.  1042. 
"Sole  star."- Nichols  v.  Wharton,  Inc.  (S.  Y. 

Sup.)  166  N.  Y.  S.  61. 
"Special  franchise."- People  ex  rel.  Postal-Tel- 
egraph Cable  Co.   v.   State   Board   of  Tax 

Comers  (N.  Y.  Sup.)  166  N.  Y.  S.  41 ;    Peo- 
ple ex  rel.  Commercial  Cable  Ca  v.  State 

Board  of  Tax  Com'rs,  Id.  62. 
"Star  part."— Nichols  v.  Wharton,  Inc.  (N.  Y. 

Sup.)  166  N.  Y.  S.  51. 
"Survivor."— Columbia    Trust    Co.    v.     Waln- 

wright  (N.  Y.  Sup.)  166  N.  Y.  S,  823. 
"Tax   on  property."- In   re   Sherman's   Estate 

(N.  Y.  SupO  166  N.  Y.  S.  19. 
"Taxpayer."— Jfn  re  Kersburg  (N.  Y.  Sup.)  166 

>'.  Y.   S.  900. 
"Technical  objection." — Joseph  Joseph  &  Bros. 

Co.  V.  Marva  Realty  Corp.  (N.  Y.  Sup.)  166 

N.  Y.  S.  506. 
"Tenement    house." — People    on    complaint    of 

Ilickey  v.   Whitelow  (N.  Y.  Mag.  Ct.)  166 

N.  Y.  S.  141. 
"Termini."— Stanley  v.  Jay  St.  Connecting  R. 

K.  (N.  Y.  Sup.)  166  N.  Y.  S.  119. 
"Transfer  tax."— In  re  Sherman's  Estate  (N.  Y. 

Sup.)  166  N.  Y.  S.  19. 
"Trespass." — Stark  v.  Sheffield  Farms-Slawson- 

Decker  Co.  (N.  Y.  Mun.  Ct)  166  N.  Y.  S. 

411. 
"Understand."— Tillman  t.  Ogren  (N.  Y.  Sup.) 

166  N  Y    S   39 
"U8ual."-^Goldberg  v.  Norek  (N.  Y.  Sup.)  166 

N.  Y.  S.  1023. 
"Valued  policy."— Columbia  Trust  Co.  t.  Norske 

Lloyd  Ins.  Co.  (N.  Y.  Sup.)  166  N.  Y.  S.  915. 
"Vehicle."— Berg  v.  Hetzler  Bros.  (N.  Y.  Sup.) 

166  N.  Y.  S.  830. 


"Void  ballof-In  re  Brooks  (N.  Y.  Sup.)  166 

N.  Y.  S.  979. 
"Willful    act."— People   v.    Bowie    (N.    Y.    Sp. 

Sess.)  166  N.  i.  S.  905. 
"Willful  refusal."— People  v.  Bowie  (N.  Y.  Sp. 

Sess.)  166  N.  Y.  S.  906. 

WORK  AND  LABOR. 

See  Contracts,  4=>296;  Mechanics'  liena. 

«s»28(l)  (N.Y.Sup.)  In  action  for  labor  and  ma- 
terials furnished  in  making  repairs  on  building 
leased  by  defendant,  evidence  held  to  sustaih 
judgment  for  defendant.— Hughes  t.  Krist,  166 
N.  Y.  S.  75a 

<S=s>28(4)  (N.Y.Snp.)  Evidence  held  to  entitle 
plaintiJEf  to  recover  for  certain  items  of  extra 
work  done  at  defendant's  request,  though  not 
specified  in  written  contract— Hughes  v.  Krist, 
166  N.  Y.  S.  75a 

In  action  for  work  and  labor  furnished  in  mak- 
ing repairs  on  a  building  leased  b?  defendant 
evidence  held  not  to  sustain  judfnnent  allowing 
defendant  $200  on  his  counterclaim. — Id. 
«=>29(2)  (N.Y.Sup.)  Where  plaintiff  sued  on  im- 
plied promise  to  recover  reasonable  value  of 
labor  rendered  defendant  at  its  request,  but  his 
proof  established  express  promise  by  defendant 
to  pay  $75  a  week  for  two  weeks  and  $.50  a  week 
for  three  weeks,  plaintiff  was  entitled  to  judg- 
ment for  $300  only. — Scanlon  v.  John  Gill  & 
Sons  Co.,  166  N.  Y.  S.  742. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=335&-4ia 


See  Wills,  <Se994. 


WRITING. 
WRITS. 


See  Attachment;  Certiorari;  Execution;  In- 
junction- Mandamus;  Process;  Prohibition; 
Quo  Warranto;    Replevin. 

YEAR. 

See  Frauds,  Statute  of,  <3=>49. 
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